
ECONOMIC AFFAIRS
October 5,2011

B.ARD oF NUR',NG HomE ADMtNtsTRAroRs EXHIBIT 16
Economic Affais Commiftee review per HB 525

The Economic Affairs Committee asks the board respond to the following questions:

1. What is the public health, safety or welfare rationale for licensing and regulating your profession/occupation?

Z. lf your profession/occupation were not licensed, what public protection would be lost?

3. lf a license is necessary (for heatth, safety, or welfare), does the profession/occupation need a board for

oversight? lf yes, please explaln why and describe the purpose of creatlng a board.

The first 3 questions are answered by the federal mandate for state licensure of Nursing Home Administrators:

In 19G5 president Johnson signed into I a w t h e Social Security Amendments which established the Medicare and

Medicaid programs. Medicare contained provisionsfor nursing home benefitsfor extended care and the Medicaid program

broadened the scopeof medicalassistancethat states could make availableto the poor and the medically needy. The Social

Security Act was further amended in 1957. These amendments deal primarily with skilled nursing facilities receiving

paymentsundera state Medicaidplanand establisheda new classoffacilitiesentitledintermediate carefacilities. lt
was this legislation that Senator Edward M. Kennedy offered an amendment to require states to establish programs for

licensingnursing home administrators. Sections 1903(aX29) and 1908 of the Social Security Act (42 USC 1396a(aX29)

and 13969) mandate that a state plan for medical assistance include a state program for the licensing of administrators of

nursing homes and spells outthe requirements for such licensing. The regulations implementing these provisions are

contained in thecodeo/Federo! Regulotions 142 cFR Parts 431.7@ to 431-715).

The Federal Mandate notwithstanding there are obvious public health & safety rationales for the public oversight of the

nursing home administration profession. The residents of nursing homes include some of our most vulnerable populations,

the elderly and disabled. unfortunatel% many of these residents do not benefit from frequent involvement or monitoring

by friendsor family. In fact, in many cases the nursing home is the payee/recipient of resident's social security or

retirement earnings and manages their funds. While the vast majority of individuals pursuing a career in managing nursing

homes are motivated by the intrinsic values of improving quality of life for their residents, nevertheless, there are

temptations for the unscrupulous. Oversight by the DPHHS and the licensure board with appropriate sanctions for

unprofessional behavior are appropriate and needed.

4. Does your board deal with unllcensed practice issues? lf yes, what types of issues?

practicing as a nursing home administrator without a license or with an expired license are the most common

unlicensed practice issues to come before the board. The board notifies DPHHS, which has jurisdiction over nursing

home facility licenses, when it learns that unticensed individuals are working as administrators in licensed facilities, and

requests an investigation by DpHHS. The board also pursues disciplinary action over the unlicensed individual.

5. people who are not licensed but are quallfied in an occupation or profes:ion may feelthat a licensing board is

preventlng them from earning a living - what is your response?

Licensure as a NHA is a federal mandate. Unlicensed individuals who may be qualified must be licensed before they can

practice in the profession. The requirements for licensure in Montana are very reasonable and are not felt to be a

barrier for entry to the profession.

6. How does your board monitor bias among board member toward a particular licensee, an applicant, or a

respondent {to unlicensed practicel? How does your board monitor bias toward a particular

profusslon/occupation, if more than one profession or occupatlon is licensed by the board?

The Business Standards Division sponsors a Board Member Training for all members to attend. There is training and

instruction on how and when to recuse oneself when there might be a conflict of interest or bias. The board member

composition also assures the public against bias with the inclusion of nonlicensee public members, and the non-voting

representation of the director of the DPHHS:

2-1l5it73'. goard of nursing home adminisuators, (11 There is a board of nursing home administrators.

(2) lhe board consists oisix voting members appointed by the goremor with the consent of the senate.I@ members must be

nursinq home administrators. Qp member shall represent the at the time of

appointa"nt. ne-otner nlo memuerc must be reores



ill and lnfirm ared oatients and mav not be from the same orofesilon or have a financial interest in a nursinr home,
(3) The director of the deoartment of oublic health and human seMces or the director's designee is an ex officiq nonnoting

member of the board.
(4) Each appointed member shall serve for a term of 5 years. Any vacancy occurring in the positlon of an appointive member must

be filled by the gorernor for the unexpired term.
(5) Appointive members may be removed by the gorernor only for cause.
(6) The board is allocated to the department for adminlstrative purposes only as prescribed an2-1$121

7. Does the profession or occupation have one or more associations that could provlde oversight without the need
for a licensing board? Why not use the association as the ovemlght body?

No. Federal law requires that the state administer the licensing of nursing home administrators. An association is a
publig voluntary membership organization that is not a state agency. Furthermore, it is felt that the current licensure
mechanism is the most practical, efficient and unbiased approach to meeting this requirement.

8. ls a licensing board needed in order for the practitioner to bill to receive insurance (for example, health
insurance)? lf so,ls there an alternate method for billing that may be recognized rather than having a license or
being regulated by a llcensing board?

Yes, for Medicaid and Medicare and health insurance, licensure is required along with facility licensure/certification by
the state.

9. What are the benefits of a board being part of the llcensing and discipline process instead of the department
handling one or both?

Three board members are peers of the licensees they oversee and have knowledge of and expertise in the profession.

Other board members include professional representatives of organizations that deal with the elderly andlor disabled.
Finally, the board includes public representation of at least one individual age 55 or older. This broad representation
ensures an unbiased and fair approach to disciplinary and other issues.

10. ls there an optimum ratio behfleen licensees, board size, or public representation?

Yes, the board has 163 active members and 48 inactive members. The board composition that balances the number of
licenses and public members while remaining smallenough to function efficiently is optimal. The 7 member board which
includes 1 non-voting member from DPHH$ fits this modelvery well.

11. lf a board's purpose Includes protecting public welfare, would that consumer protection be handled better by the
Attorney General's office than by a board? Nq federal mandate requires state licensurc (ln other words, ls there a
value in a disinterested third party? lf yes, why? lf not, why not?l Who should be responslble for monitoring fraud
wlthin the profession or occupatlon?

The Board, through the complaint process, monitors fraud on a licensee level Centers for Medicare and Medicaid Services
(CMS) monitors fraud on the federal level. DPHHS has additional oversight over facilities.

12. lf boards have overlapplng scopes of practlce, should there be a third-party to determine whether there ls
intrusion into the other's practices? This board does not have overlapplng scopes of practlce. lf so, who should be
the judge? lf not, why not? Should each be allowed to operate on the other's turf without repercussions?

Each profession has a specific scope of practice.

13. Should any board have the abilityto llmit use of certain termlnology to only a llcensee? (see for example under
the Board of Psychologists,the exemption from definftions:

37-17-104. Exemptlons. (1) Except as provlded In subeecton (21, this chapter does not pnancnt:

{af quallfied membe'rs of other proftsslonr, sudt er plrysldans, eochl uorkers, hwycO pastonl coumclon, profeaslonal

counselor: llccmed under Tide 37, chapter 23, or educ.to6, from dolng work of a psydrolqfcal n tul€ comlstant wlth tfielr
tralnlnt If they do not hold themsehes out to ttc publlc by a tltlc or dcscrlptlon Incorporatlngthc words 'psydroloty",
'psychologlst", "psychologlcaf, or "psychologlc"....
(2) ntose quallfied member: of other proiesslons dcccrlbed In subcccdon (r)(af may Indlcatc end hold thcmselves out es
performing psychologlcal t6iln& eu.luetlon, and essefsnrent, at dcscrlbcd ln ?7-t7-t02l4l{bl, provldcd that t{rey are
qualifted to admlnlsbr the test and make the cvaluation or asse$mem.

Federal law defines nursing home administrators and requires licensure by states.
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