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SENATE JUDICIARY COMMITTEE--—Janu&éxy 24, 1973

." The cominittee was called to order by Chairman, Luke McKeon. All
members were present. The only bill discussed was SB 109. Pro-
ments who spoke were:
$d) Prof. Larry Elison, UM Law School
-(2) Judge Castles
(3) Prof. Crowley, UM Law School :
(4) John$Rrankino, Catholic Conference--Mr. Frankxino also suggested
‘ _some minor amendments which are attached to the record.
~{5) Conrad B. Fredericks, Attorney, Big Timber
(6) Larry Stimatz, Attorney, Butte
{7} Jack Lynch, Montana catholic Conference, Great Falls
(8) Roderick Gudgel, Mont. Pharmeceutical AssSOC-

The above men spéke with reference to and explained the Revised

. Proposed Montana Criminal Code of 1873.

Sanator Gilfeather moved that SB 109 do pass; Senator Hall Seconded;
and the committee unanimously voted that SB 109 DO PASS.

The Chairman réad two letters into the minutgs: Robert J. Brooks and
Chester L. Jones--botheare attached to the ninutes.

Attachmegts

.' el ' A ‘ éenator ILuke McReon , thairman
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, ' " Attorney At Law
COUNTY ATTORNEY

Box 345
Powder River County i (o) 5 ‘
Talephone 436-2365 January 22, 1973 :&?DUS' MONTATE

Senator Luke McKeon
Chairman
State «Uudlclary Comm_ttee

Capitol o
Helena, MOntana ' 59601
' Dear Sanator McKeon,

Thank you forxr inviting me To tﬁe hearing on Senaté Bill
§ 109. I appreciate the courtesy, and only wish my schedule
allowed attendaﬁce. |

There are.a faw weakﬁésses in the bill as written, although
on a whole the criminal code is an improvement over ouxr present
code. |

. - The bad check law (9& -6-309) has some garious problems,
for example, what 1if (as is often the case) ‘the offender refuées
to také written notite of a bad check from the mall? There
should be included 2 presump tion that refusal td accept the five
-day‘notice is the same as éccéptance;

The neglxgeﬁt honicide Seétioﬁ (94-5-104) does not adegquately
solve the problem of motor vehlcle homlclde. What kind of negli-ﬂ‘
gént atct in dxiving a?car would be homlclae? Thé'c;mmissionerﬁ
comment seems to try to solve this problem, but not satisfactorily.~
I WOuld suggest ‘a aeparate, claar statute deallng with motor
yvehicle homicide. such as ~galifornia has. Thms would take a great.'

bnrden‘off~the*CountycAttoxney.
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"QRITICISMS AND RECOMMENDATIONS OF THE REVISED PROPOSED CRIMINAL CODE OF

»1973~BY THE MONTANA CATHOLIC CONFERENCE

b X % %

After a spec;al subcommzttee of the Montana Cathollc

'i~C0nference undertook a thorough study ‘of the Revised. Proposed Montana
4 Cr1m1nal Code of 1973 and made its flndlngs known to the Board of

‘5iD1rectors of Montana Cathollc Conference, the Mon#ana Cathollc.f%”

:ConferenCe submlts the follGW1ng CrlthlsmS and recommendatlons
;?%:W1th respect to the Proposed Code.: B

T T RN ,; - - .

| Pasé'«ls‘:-l‘o'—ll‘ linels:.'z"ztsland 2'6' (General Deflm.t:.ons) reads. |

- "(22) 'Huamen Being' means a person who has been
born and is alive." :

CRITICISM: 'Nowhere else in statutory law is the term

"human being" defined. This particular definition is ootdated and _ vr
unnecessary.
'ﬂiﬁ&,?e,%f-”57~'a) It is: exactly the same deflnltlon whmoh is found

in anc1ent Roman law. persona est natus et Vlvus" - whlch was based

on blOlOgY Wthh has long since been superseded. In the last 15. to
f'720 years, courts have broadened thelr understandlng of “human belng

Jﬁ'”before the law, baszng thelr conolu81ons upon devlopments 1n genetlcs‘_v

;and modern blology. .
| b) Should the crlmlnal law contaxn thlS deflnxtlon
ffhgof "human belng there lS reasoﬁ to belleve that our oourts would
.iuse th;s dEflnlthn as a precedent in other areas of the 1aw, and
1t must be conceded thaf thls dated deflnltxon belng used 1n A

.other contexts would be undeszrable.

RECOMMENDATION.: Delete the deflnltlon of “human belng
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L IIY.

- ?aggéjj'tﬁrouéhﬁgé, Section 94-2-101,'(Geﬁeralffﬁ.'

~Definitibhé)(ﬁhtiie Section)

U CRITICISM:
B

2: Add a comment to the seation stating .

‘where each of the pa;ticula; definitions are used, and croés*réferenéé
'each‘dffénse”td'secfion 94-2~101.; |
| ' | o A
L e “Page 47, Tine 3
. Page

is} linesga tbll (Indecent Exposﬁxé) iéads:

o | 1f or of any person
l’-; " .- % _other than his Spouse, exposes hig Fenitals under '
T ‘ circqmstancesjiu which he knows his conduct is 1i

indecent exposure.”®

| CRITICISM:  R.o.u. 1947 sec. 94-

| 3603(1) provides
fésffcllows:f.?; S S e : : |

PR

. "Bvery person who wilfully and'lewdlyieither: - T
L. ExgosesAhis‘person, oxr the'private,parts,thereof/fg;
in any Public place or ip any place where there are. S

_ . other persons Present to be offendeq ox annoyed~thereby;<;”

o Lo -:{‘«..»iSjguilty of a misdemeano:." L R

The piopoéea'séétién changes the present

law by adding the

fblldwingfspeeifié:inténtg5{' LT e T e .

: Y L rFor fhe'pux§55e,of aroﬁsing Or gratifying sexual «
desire of himself or of any ‘other berson other than -
hisfspouseﬁ"ff - Sk . S ‘ '

'-'i,
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It is believea that'it would be more desirable to retainlthe
.tradltlonal language ana intent so ‘that the offense is based more -

on its effect on the publlc than upon the subjectlve 1ntent of tne'l

Q;actor. In addltlon, the proposed ‘section is limited to only
exposure of the gen;tals.

RECOMMENDATIONS: In lieu of the language contained

in paragraph (1) of the section, the following 1anguagé should be

Sﬁbstitutea:

"A person who exposes his sexual or other intimate
parts under circumstances in which he knows his conduct
'is likely to cause affront or alarm commlts the offense
of 1ndecent exposure. ™ : - E

. V' .
. : Pa.gé.,-:-&?, lines I7? to 20 (Negligent Arson) reads:
i thevoffendér places another person in dangér of

death or bodily injury, he shall be imprisoned in thefii
State prlson for any term not to exceed 10 years.” §

_CRITICISM- Slnce the mental state requlred is negll-'f

gence, a felony penalty should not be attached.

RECOMMENDATION. Delete the last sentence of the -
section beginning oniline 17, page 53, '
o VI.

Page 93, Sec. 94-7-502, Desecration of Flag (Penalty).A;

CRITICISM. The penalty (lines 16 through 18, page*'

943 is one of not to exceed 10 years in the State’ Prlson. This penaltY

S'too 1nflated for the type of socxal conduct lnvolved. ,‘

RECOMMENDATION- Reduce the penalty to the Orlglna;i%

rOPOSal Of "fined not to exceed 5100 00 or be 1mprlsonad ip thej*

ounty Jaili'é

O B R LN SR I
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¢ g Page 113, Section 95-719. Stop and Frisk. (Entirxe Sectxon)

CRITICISM: As;de from the fact that this kind of av'“

pollce procedure is not needed 1n Montana, there is a pOSSlblllty
| that it will glve the authorltles 11cense to harras minorltles andf
munpopular groups.‘.In addltzon, there is sone questlon as to its |
| constltutlonal valldlty. | |

RECOMMENDATION-' pelete this sectionm.

IR |
Page 116, lines b7 through 13 (Sentence olemgrisonmehtffo.

Per31stent Felony Offender) reads.

"(2) A perelstent felony offender shall be 1mprlsoned
~ in the State prison for a term of not less than five (5)
'years nor more than ohe hundred (100} years providing:

(a) the previous felony conviction was for an offense
committed in this State or any other jurisdiction. for
which a sertence of a term of 1mprlsonment in excess
of one year could have been imposed;"

;CRITICISM. This is inconsistent with the proposed

" Sectlon g4-1-105 whereln it is stated in the comnent that "thls sectlon‘“

takes it clear that the actual sentence 1mposed upon conviction determines

- the classification of the offense. Thus, a person who has been: preVLOuSIY

given a one-day sentencs on a potential felony;commlts another felany on a

dlfferent occ351on, is SubjECt to a sentence of not less than five (5) nOY ;
more than one hundred (100) years in the State prxson; |

In additicn, the mandatory minimum ‘removes the discretion.

whieh a sentencing Judge otherwise has on all the offenses contalned_"

in #he Ccriminal Code.

-~

EECOMMENDATTION: Paragraph (2) ‘on page 116 be amended

"2} a pers;stent felony- ‘offender ehall be ;mprlsoned
,ln the State prison for a term not to exceed one hundred

(100) years prov;dlng- : L . Y
'(a) the prevlous felony convxctlon was for ‘an foense |

LY aden A~y ane arhar Turlsalctlon for
JAN. 04 00 (TUE) 16:19 COMMUNICATION No:13 PAGE. 9



JAN-®4-80 17:139 FROM:STATE LAW LIBRARY OF MT ID:-48654443683 PAGE 10684

. e ¢

“co B - - BILL NO. .
- COMMETEEE ON_ .
. 3 ‘ . ..  yISITOR'S__PREGISTER S
o NAME B } REPRESENTING SuppOTrL] OpDO
=
N ‘ ~a e ' — . | R 4 . 1///j‘ B
. , J : ‘ _ ot / 4
| > 1‘-/r_<\l AJSH e |
- Men+t S‘ri\'(’t’ ﬂ’ﬂﬁ\/)ﬂg)c.ou e
0é\ chl ap/ : a ' l/ |
S 4 PA . | |
: ' )
-
L’
| § PRI
1 ' .
i
: ‘ |

JAN. 04 ' 00 (TUE)} 16:19 COMMUﬁICATION No:13 PAGE. 10



11764

JUDICIARY
Senate Committee |
.S __Bidl No. _/09

z‘,

PAGE

McKeon

Gilfeather
Boylan i

Hall

Zody

Drake

- Barrison

- Mooxe

LR R R R

Turnage

ID:-4864443603

+

. Maxy dane Rice, Secretary mwbmﬁow McKeon, Chairman .

Motion:__ fw 745

JAN-84-80 17:139 FROM:STATE LAW LIBRARY OF MT

FPAGE. 11

COMMUNICATION No:13

16:20

(TUE)

00

JAN. 04



JAN-04-6@ 17-
20 FRDM:STATE LAW LIBRARY OF MT

I1D-4064443603 PAGE

" - o ‘ - February 19, 1973

JUDICIARY COMMITTEE

 The thirty fifth meeting of the House Judiciary committee
was called to order in Committee Room 436 of the.Capitol Building
“at Helena, Montana on Monday, February 19, 1973 at 7:30 p.m.
Representative John C. Ball, Chairman, presided. All members were
present except_Representative Marbut, absent, excused. ‘

SENATE BTLL 109 Chairman Hall opened the meeting stating the

- - cormittee has as pill for consideration Senate
"Bill 109 and that notice was also given on House Bill 38 which

will be deferred until discussion on Senate Bill 109. HB 38 is
Representative Brand's propesal on habitual offender code and

action previously deferred on this because theught would incorporate
HB 38 jnto Senate Bill 109. '

Senator Jean A. Turnage. District #17, chief sponscr,
summarized this bill stating it is the product of ten years of
study of the Criminal Law Commission which was created by legislature
in 1963. Had hoped it would not be necessary to amend bill but feels
there is’ one amendment which will be necessary in relation to abortion
section. Had prepared statement of smendments which was given to

. each committee member.

Proponent Judge Wesley W. Castles stated commission members.
were appointed in 1963 following creation of commission. Commission
consisted of one supreme court Jjudge, three district judges and
seven lawyers. Judge Castles explained the procedure followed by
the commission in writing the criminal codes which by 1967 had drafted
a eriminal procedure act which with two or three minor amendments
in 1969 has served well. Commnission then turned to substantive part.
This proposed in 1970 and green book printed and circulated to judges
and lawyers throughout Montana. In December, 1970, decided not to
submit to 1971 legislative session and to wait until this session.
Sepator Turnage had some strond criticism and offered changes to the
commission which he feels have aot been worked out. ' Went through
green book and explained it and stated few corxrections and changes
in Senate Bill 109 from the green book. Assume legislature will
pass this and the governor will sign it. Assume offective date of
January. 1, 1974 following which +he Supreme Court intends to carry
on semipars with the bench, bar and judges as the commission would -
then be dead.. . : '

Proponent.Professor Larry Ellison, University of Montaﬂa Law
School, explained the structure of the criminal code and.stated the -
commission has attempted o make it workable and aseful in structured

JAN. '
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Page 2 (2/19/73 P.M. meeting)

Proponent Professor Crowley of University of Montana Law
School stated the commission tossed out old language which is
well over one hundred years old and have attempted to make broad
general definitions of copduct rather than nit picking. Codes of
a number of states have been drawn from, particularly state of
Tllinois codes. : :

Proponent Judge Wesley Castles stated that Senate Bill 103 .
is split into thirty three cections and procecded to explain each
section.. He then introduced Mr. Terry Cosgrove, a law clexk, who
has worked for criminal law commission and is thoroughly familiar
with the bill and suggested Mr. Cosgrove be asked to help in
 writing amendatory language to be sure it is the same as the texm
definition. o
Fred A. Johnston, Great Falls attoxmney., proposed some
amendments and stated he does not Oppose legislation. Feels members
of commission have done a tremendous job and wants only to change a
very small area of law dealing with trespassing. Stated proposed
code assumes consent and puts burden to stay off to owner to post
notice and patrol land. Prefers 1aw be that whoever wishes to use
1and of anothér solicit consent. Discussed effect of "things" upon
land of another. Stuggested on page 58, line 23 amend after the word
nwho" by inserting the new material *on foot". :

Chairman Hall then stated that questions committee might ask-.
tonight might well he answered by reading the bill but will not rule
out any guestions. Chairmen Hall stated the committee would again
take up the bill for discussion among committee members to include
questions to proponents of bill on Monday . evening, February 26, 1873.

Representative Towe had several guestions regarding how the
commission arrived at statute for desecration of flags, section
relating to sale of contraceptives and the obscenity section in
which he feels thex= are substantial problems. Representative Hall
questioned whether we have made it impossible to have criminal -
provisions with the new constitution. ~

Prepared statement was presented by Mr. Terry Cosgrove.

All'busihess being concluded, the meeting adjourned at 8:50 p.Mm.

JCE:pb
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- and Knowledge,
nurbex 94-2-1

94-2-112 and

JAN. 04 ' 0C (TUE) 16:21

10 and 94-2-111 arc kent
94-2-113, respectively.

* changed to read ds “follows:
B(1) - A‘;“person,fcommits ‘the offensr of

if he purposely, knowingly »x negligent 1~ causes the death
- of another human being. . Co ‘ .

ID:-40654443503

PAGE 14684

PIONTANA CRIMINAL Law COMMISSION
o M.5.U. LAW SCHOOL- AI8SOULA. MONTANS. '
January 12, 1973 .

Hon. Jean A. Turnage A . . ‘ :
Hon. Luke McKeon . S . ¢
Senators o : '
.43xd Legislative Assembly
- Helena, Montana -

Dear Senators:

This letter accompanies & GOPY of the Revised Proposed
Montana Criminsl Code of 1973, with some addircionst .
informatiorn wnich mlight be elpful to you. The bill
copy of the proposed code has some additional changes
in it which were not made at rhe  time the proposed
;code.wasfprinted last spring. I have listed for you
the additional changes that have heen .made.

1, Section 94-1-109 - Compelling Testimony:
Tmmmity from Prosecution. This proposal has been
placed in the criminal proceduxe nroposal, and has
been removed from Title S84, i:ts new number 1s 95-1807,

2. There have been sone changes made

: ; BT in section
. 94-2-101, the general definitions section: :

.

- a, subgection (1) Acts, has a somewhat dif-’
forent definition.than in the bound green volume:
.. bl subsection (28) Knowingly, had & typo and
linec 116 on paze 12 should be omitted;’ : '
. subsection (62) Tamper, has an addition
=0 it, at the end of the sentence { <lanse was inserted
which reads:. ‘or deposit refuvse upom igh,

3. . Two new sections have been added which are

qubetitut~s for Negligence
and 94-2-111, Consent as & Defense, - The present sections
hut they have hoen renumbered ‘

4.  Seetion 94-5-101 - Griminal llomicide h&s beecn

.-

eriminal homicide

n(2} .. Criminal homicide so- deliberato homicide, mirigaged
deliberate ‘homicide,

or negligont hemicide. v

-1 -
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Page 2
Joint COnference Committee Report to Senate Bill No. 109 (cont‘'d)

o . And further that the Senate accede to the House Committee on
Judiciary amendments on page five, the fifth full. paragraph.,

~ Ana Ffurther that the Senate accede to the House Committee on
.- Judiciary amendments on page five, the sixth full paragraph,

- And that as so amended Senate Bill No. 103 be concuxrred in.

JAN. 04 ' 00 (TUE) 16:21 COMMUNICATION No:13 PAGE. 15
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February 26, 1973

JUDICIARY COMMITTEE

The forty first meeting of the House Judiciary Committee
was called to oxder in Committee Room 436 of the Capitol Building
at Helena, Montana on .Monday . evening, February 26, 1973 at
7:40 p.m. Representative Dan V. Yardley, vice~-chairman, presided.
A1l members were present except Representatives Eall, Greely and
Warfield, absent, excused. '

‘Acting Chairman Yardley opened +he meeting stating that
Rgpresentative Hall had set tonight as the second meeting on
Senate Bill 109. This meeting was set primarily as opportunity
for committee members to ask gquestions of witnesses who testified
at previous hearing on Senate Bill 109 on Monday evening, Feb:
ruary 19, 1973. ‘ '

Robert J. Campbell, attorney in Missoula, and currently a
public official for Constitutional Convention, testified in support
of Senate Bill 109 and proposed several amenéatory changes to
the criminal codes (see attached exhibit of prepared statement} .
Following testimony of Mr. Campbell the meeting was opened to
questions from the committee. Many guestions were asked by committee
members including guestions regarding 94-5-503, section 3 on statutoxry
rape; section on treason; death penalty, desecration of the flags;
obscenity, 94-8-110; stop and frisk; vagrancy statute; prostitution;
problem of extradition. Tt was pointed out that now, under new
criminal codes, have sentence review board of three other jndges 1n
. case judge got out of bed on wrong side and overshot his M a1 Taum
sentence® power. '

Those present at meeting as witnesses and to answer_questiogs.
included Judge Wesley W. Castles, County Attorney Thomas L. Dowling,
Judge Meloy, Professor Larry Elison and Mr. Terry Cosgrove of the
Criminal Code Commission, and william F. crowley from the pniversity
of Montana, also a member of Criminal Law Commission.

A1l business being concluded the meeting adjourned at 8:50 p.m

DVY:pb
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[l

am

TESTIMONY ON REVISED PROPOSED MONTANA CRIMINAL CODE OF 1373

' SENATE BILL 179, BEFORE HOUSE JUDICIARY COMMITTEE .

JOHN C. HALL, CHAIRMAN

Febxuaxy 26, 1973
Helena, Montana 59601

My name is Robert J. Campbell, Attorney at Law, Missoula,
Montana, a public OfflCIBI currently serving as an elected Constl-
tutional (wmnbntaon delegate ass;gned to the Bill of Rights

- Commlttee wheze 7-£f ny proposals were adopted in the new Consti-

tution and w;ll be effect;ve July 1, 1973. I would like to dis—

.. 1 - . cuss the impact of two of these sections of the ‘new B;ll of Rights

" .. Article I and these are Sectzon 7 Freedom of Expresslon, and _

- gection 10 the Right of ‘Privacy.

I must first state that. the Montana Criminal Law Comm15$10n. '

v '."""f sb.ould be. congratulated for. the f:housands ofu expended to :uu-“,. -
}'f;f prove our criminal laws, they 4id propese a criminal code whzcht :

."does eliminate many of the unnecessary and cbjectionable statutes’
ﬁ fvf‘found under the present code adopted in 1895. I+ would xndeed be,.
: ‘a tragedy lf the new criminal code is not adopted but I do have

some stggestions as to how it can be improved in such a manner as

" to avoid future problems with the few reﬁaining sections whiph,
47 unless removed, will unnecéssarily,burden oux courts that ave al-
.‘_ready over crowded and congested with more important matters.
The Montana Criminal Law Commission did ‘not have the benefit
lof wrltlng its proposed code inview of the new Bill of Rights whxch
‘»t‘becomes effective at the same date as this suggested criminal code.
; w; and as a result there are several sectlons whlch are either un-—. :

pecessayy because of the current Federal law: and- United States g

Supreme Court Decisions or are unconstztutlonal under Sectzons 7

: and 10 of Axtxcle II in the pew Constitution.

\

¢ i e

B : .
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. The Senate was correct in passing +he entire code as is to."‘/
L allow your committee.to hold pﬁblic hearings and make the necessary ;;~
" amendments for referral back to the Semate committee for final cbn-i
1.firmation. it is altogether fzttlng and proper that they should dol:gff
' thés since'#hey have more that their share of dxffieult quest;ons .
attempting to solve the problem of women. - No male legislature in

the - past, present or futuze w;ll ever solve that particular problem

~rand z. certa;nly appreciate the d;fflculty of their dilema.

Montana by be;ng part of the Unzted States SLbjeCtS our

'citizens to the federal criminral law imposed on all American .

,' citlzens as a reans of controlllng antlsocxal behavzor. ‘Because

of the adequate fede:al 1aws now in effect it is both unnecessaty

'-and unwxse to 1nclude in the new Montana eriminal law proposed

‘gections, 94-7-502 and. 94—7—501.

the f£irst section 94*7—502 is patterned after the current

federal law enacted only recently on July 5. 1968 for the proposeﬁ ;:3'

of controll;ng the dissenter who would publ;cly detzle the . United T :

~"States Flag dur1ng the most destructzve Nat;onal Nom;natlng

conVentlons ouz nation has ever known.' It may or A2y not have

i served lts original purpose by imposing a one year prison sentence

or a thousand doJlax £ine, but it s£ill covers sach acts of any

. p s He,

person_w;thznnstate criminal statute with the proposed ten yea:.ﬁ_ RS

'xﬂ sentence would be'unwise because . of its exceptzonally broad ’ o
h&3 enforced

1anguage making ;t select;vely enforceable at the worst.

‘o the letter of this law’ thousands of ouxr otherw1$e abiding

. Montan& c;t;zens would be criminals for proudly dlsplaylng-the )

stars and Strlpes on an unbel;evable number of commercial items

‘now not avallable. Nothing promotes dlsxespect ‘for the law more” 3;_+f'f

than your passzng crlm;nal laws whxch are unnececsarzly broad for

" selective enforcement against 2 few‘whlle many cthers are burdened

w;th the knowledge that their actlons axe mxﬁddeﬁedd crzm;nal‘.

A good Federal or State government doexr't need a crlmlnalt

respect for the flag and a bad government could not}w

'y,

law o command

—
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and should not be supported. This was pointed out in a recent

'edltorlal in The Missoulian attached as exhibit ”A" whxch also

" containg the statement of Missoula County Sherlff John Moe, former
"FBI agent, that he sees little need for the statute in the new
propoaed code since it is already covered by Federal law. ALso
a Montana Kimain edltorlal pointing out some of tke practical

j pxoblems of such a statute if enforced litterally.

The same is true of proposed sectlon 94-7-501 concernlng the
crime of treason. It has been said by James Wilson who was 2 ’
: delegate to the constltutlonal Conventzon in Philadelphia in 1837
'[thetﬂ
It is an old trick of tyrants wilfully to
extend the definition ©f txeason thereby
gaining power over, the people. The statutes
of Edward the Third were at a point where the
highest treason was to imagine the death.of
the king. Wwhat is loyalty on Monday might .
well be treason on Tuesday..

The Federal prov;s;ons in 18 USCh 2381 are more ‘than adequate to
cover the ¢xime of which has the sams def;n;t;on with the penalty
belng not more . than death nor less than 5 years in prison or =a
$10,000.00 flne. Its provis;on of giving aid and comfort to the‘
i enemy MR in times of war is more: than sufficient to apply to our
Montana Cltlzens -and as a state we are not ‘likely to declare war on
any ne;ghborxng."tate or province. Short of & declaratlon of war

by the state of Noxth pakota for our shameless pexversxon of Palack i ..

JGKES, +he state may rest secure. the proposed grov;s;on is un~

f necessary and the fact that ‘the proposal contains  the 1ongest o
possxble prlson term of 100 years makes it even more ob;ectionable.ﬂ'
: Concern;ng statutés of doubtful constmtutxoaalmty under the
United States and the pew‘Montana Constltutlon we: have four that
you should remove from the proposed code. No one has appeared’ to

argue that prostetutlon is a major problem in Morfana zﬁ plte of

the“fact there i3 presently no state statute maklng a~prosﬁ1tute 2

crzmlnalr The only criminal statutes.we have under the present code

——
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make houses of "ill-fame* a crime and as we all‘know that such
houses ofA?illufame"-are acw so famous that théy,arg owned by sﬁme 4f>
of the most respected people in the communlty. The proposed '

. Sectzon 94—5*602 by making the prostztute a criminal for the flrst
time in Montana history is pnw1se, unngcessary ‘and unconstitutional.’
The Right of Privaéy in Section lO requixes the State to carry the

' burden of proving t¢ a unanimous 3ury that there is a compelllng
state interest in 1nvad1ng the individual privacy to make a person
a crlmxnal.. In light of the’ récent United States Supreme Court .

- decision placing abortion within the right of prlvacv, what 90551ble

-compellxng state interest can you allege to be present in maklng

criminal the private act of two ‘consenting adults? mhe cr;m;nal
-law.shpuld stop where #he bedroom begins and the inslusion of a’

new victimless crime in the state of Montana is the last thing we

need.

LLkerse this applies to proposed Sectxons 94~5 603 and 94—5-505_13L
Pxoposed Section 94-8-110 entztled “Obscenlty must be v1ewed
in the light of the new Constitution's Section 7 "No iaw shall be
fﬁ passed ;mpairing the freedom of speech or expressxon" and Sectlon 10
the Right of Prlvacy, which places the burden upon tha state &0 'show
a compelllng state interest before 1nva§1ng individunal privacy. The
1970 propeosal wagumuch preferabig to the present 1973 propesal in that .
‘,Sect;onfl(a), (B), (2}, (&) and (&) all include the words "anyone nnde;:*

. the age of eighteen (18)" and if there is any érgument as to why

a gtatnte like thls should exist it is the argument that such materxal

should be kept out of the hands of those less than the age of majorlgy.“.'

J
o
!
3

"The proposed 1373 coie doesrnot say why it omitted the original intent

of protect;ng the youth and states .an unconstztut;on¢l pfohibition ..
i. against any such material in the hands of any citizen. A o )

on April 7 1969,. the Unlted StatesS;“preme Cou t in the case ofl,; 
;‘.Stanley VE. Georgla, 394 US 557, 89 8. Ct. 1243 (Exhlhlt B) held that ‘

the fxrst Amendment to the Unlted States Constltutlon, as made appllcabl_

jAN.04 00 (TUE) 16:24 COMMUNICATION No:13 éAGE.Ql
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mere possessxon of obscene material a.crime. Agaln our'Sectlon
10 nght of Prxvacy restates that and expressly protegts free
QXPIESSlOn and the statute as proposed is &learly unconstxtutmonal |
: both under the Unmted states Supreme Court interpretation of the'
Fxrst Amendment and under the new Montana Coustitut;on Art;cle b
Sectzon 7- To aveid the later cOurt challenges which undoubtedly ﬁ
'Lﬁ will follow if this provision is adopted you should amend this
) Sectzon to include * anyone undex the age of eighteen (18}" a
orzglnally propoved by the Commission ox . face an 1nev;tab1e ‘Court
suit which will invalidate the entlxe Sectxen and present no
protectien for those unéer the age of 18 at all. fThe Sectzon as,
proposed is unxecllstlc and ag men and women who are sworn to uphold
the Congtitution of the United States as interpreted by the Unlted .
'A States Supreme CQurt it is your duty to follow the taw of the land‘.
‘You must not p;ck and choose whlch laws Tou w13h =) follow any
:g_more than you tolerate others choosxng which lawg ehey should
: ﬂ'follow whether it be in opposztlon to a past war ox dlsagreeing“on.an

f- abortlon decxszOn.

¥ would like to comment on two of the proposed amendments to the !:'
Code of Criminal Procedure enacted in 1967. First the proposed Séctipﬁitﬁ
-95-719 entitled Stop and Frisk" is an umwise codification of the

author;ty of the officer which already exists by case law. Thc great

"danger in cementing the present procedures into a statute is that it

prohlbits deveIOPment of reasonable procedures which are unforseen at ffif

‘thxs time. The placing of any time limit on an officer in stoppang an :ji
Azndzv;dual under this Section.presents more problems than 1t solves.i
You are raxsxng the additional technical problems fthat the defense "
attorney will raiss concerning the quest;on of whether or not the arrest'

was made 31 minutes after the orlg;nal stop or 29, What aboﬂfthe

TR T e mmer

:-s;tuatlon in which there are multlple people stopped at close

lntervals of tzme? Does the first time- perlod begln w1th the fzrst

315]5top ‘or does each add;t;onal defendant glVe the offlcer an edd;tzonal 4

,30 m;nutes in which to make a decxsxon whether ox not to arrest? :‘

) would you xequire an. offlcer to carry a stop watch to 1nsure thet he
: , .

e
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- you and may express theiz opln;ons only on isolats 1ssures Wthh

o flprogre551ve realxstlc crlmlnal code wh;ch they can respect and whzch

comes thhxn your ctatute? I have yet to see a widaspread need for
such a provision and peing uamecessary should not be adopted
since it could be too easily abused if not confined within the narrow
limits for which mt is intended. 4

The fznal prov1sxon I would like to comment on is the proposed
Section 95-206.1, the Death Penalty, which was inadvertantly ieft out
of the 1967 Code oI Criminal Procedure and which it effect meant that
Montana has not had the death penalty for the last & years.

' The . death peaalty 51de issue in thé electlon of June 6, 1972
was a question of whether or-pot to abol;sh the death penalty in the
new COnst;tutlon or not to mention it -at all. since that vote not‘
to abolish 1t in the new COnstztntlon, the, tnited & utate; Supreme
court has abolxshed the death penalty as being cruwl ang . unusual
pun;shment. There is no doubt in my mlnd that thls proposed, sectlon
as written will.never be enforced in this state and the present state

.of the law'as it row.stands with no death penalty. should be continued. -

SUMMARY

"The-entiié Code is.an improvement over the preseh@ Code aod
2 the Commlss;on worked hard to suggest a s;gnlflcant improvement over
. the present’ archaic statutes which no longer apply to modern life. -
Our past criminal law experience in th;s state and nation has

proven to be a faLlure in those areas in whlch zt has trled to ‘
'fcontrol moral behavior by try;ng ‘to force people to fit the laws. It
is &our duty as elected representatlves to make’ the dszlcﬁlt ,'
.:dec1szons opposed by the vocal minority and to, for the flrst tlme in

our state’ enact the crlmlnal laws to f;t the people.

You mnst not be 1nt1m;dated by the minority who dld not elect-

evoke an ethlOn:l response. The majorlty of Montana citlzens want a
'grespects them. v

You must enact laws which will be applled equally to all the N
people of our state and nothlng pxomotes moxe desrespect for the law

than your passage of crzminal laws to be selgct;xely enforced aga;nst

..5_.‘

I3
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_those who may not be.in favor with those in power. Lo not enact .
a law t.hat you do not want to apply to everyen using th:.s guide
‘you will achieve the fa.nal goald set forth :Ln the introduction of
:thls proposed Code and that is “to £ormu1ate a code of crlmlnal

}.aw,that would be an effective. instrument of soc:.al control.”

Thank you, Mr. Chairman,

g&éw‘

——a - ——— o
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S, Hrert oo 7&-;-411 - Intrix dar1ou, has Leen meved from
St phagt oy on Urf&rr-‘fv*znaf tP Tani y, and has bem plazcd in the
"§¢;va . It K3 r."-‘f-.P\Y' ‘p'S{'f ':" ' N e -rr.a )_'70'{ ‘5 CT'\ _‘aS' ‘.'\een' ﬂ(_\. (‘Hr’!‘:‘yg(' i'{"}
Comy sf e lamguage o0 the section, 3 s o
S 6.' O jigge A3, Iin the section - Cri-inal Trespass to
SoTeRie el thar soction (s numbered. ¥4-6-202, not #i-AG02, ac it if

in the e greon v91~*~;43-

: o I S:crxan 9& 8~ 110--Ob=Lon1ry, in *BSC"CIO“ L7y iine 4,1A
,f{FHv word cqmr“ﬁttv and the phrase. wxnh rernect, to airnors ore nmitted.
- In'subescrion {3){(a). 11ne 29, the words ‘of minors' should ke changed

'4
I “enﬁ "of’ rcc1p1?ntq bancctlon (3)(0) Isne 22, tho wordc "in the
Lntate” ,,houlc e on}tr(d

S Q. ‘Oﬂ naUﬂ 123 of the green volume, the section -~-The ,
turden In a Hemicide erul is mumbered 9)-300& rather than the 94-7221
“which it was ?uwbbrcd i=-the book, S

Respectfut iy,
E :

-

e Ter ry COS*“"Vﬁ

SR
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'AMEﬁD?IENTS TQ:. THE PROPOSED CRIMINAL CODE Senate Bill 109
94~6 201 DEFINITIONS
"ENTER OR REMATN UNLAWFULLY,”™ A person enters or
remaing wnlawfully in or upon any vehicle, or occupled structure
or premises when he is not licemnsed, invited, or otherwise -
privyileged to do so. A person who enters or remainsg upon land
does so with privilege unless notice is personally communicated
to him by an authorizgd person, ox ﬁnless‘such notice is given

by posting in a conspicuous manner.

‘ The following section is found in'sgqtion 1 of the bill om page
. . 58, and thé section will be amended by adding the following
underlined words on line 24 after the word unless, to read-
A"ENTEF OR REMAIN UNLAWFULLY A person enters or remains
unlawfully ir. or upon any vehiele, or Occupled structure. or
_premiges wher he ig not llcensed, invited, or otherwise p:lVLlegéd
-‘to:do-so.. A person who enters or remains upon land does so with

privilége unless he is hunting upon enclosed premigses; or, he isg

injurying, dzmaging, or destroving property: and notice to keep

out, do mot hunt, or to leave is personally commmicated to him

by an authorized person, or unless such norice is given by posting
in a conspicuous mamner." . A
 (The underlined material is the proposad change).

. } T

E 94~2~109 RB"PONSIBILITY .

4 This is in seetion 1 of the bill on page 27, the sectidn
will be amended on line 6, by substicuting the word "eighteenﬁh“
for the word "sixteenth". The sectxon would then read: .

' ‘ "No person is capa‘ble of committlng any offense mless
_he had attainted his sixteen:h birthday at the time the act in
' . . questlon was committed. ‘ Any person who has 1I10t: yet attained his

eighteenth birchday shall be subject to the law as provided in
.Title 10, Chapter 6, R.C.M. 1847."

(The underlined material is the proposed change).
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in‘ section 29 of the bill, page 148, the renumber ing
sectlon, that sectlon will be amended by deleting all of 11nc'

16 -and 11ne 17 through the number 94-5-612,

] Sectlon 32 of the bill w111 be amendcd by addlng to
 £the b111 on 1ine 5> page 159, after the number 94- 306 the
followxng - 94-401 through 94-402,

e Thls w111 take the present abortion sectlon and repeal
“?it.' T |
%X ***********************
In sectzon 31 95- 2206 4, When No Felony Penalty Is
Spec1fled on page 158, an amendment will be added to that
sectlon on page 159 line 1: the number flVP {5) which appears

~after the word exceed w111 be changed to ten glog.
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.Eum% a Eﬁ of such :»m or ax_uoa:% to

%mn. me or ) have you jailed,” 5?3.
" would die, instan(ly. Respect and love cannot.
be fostered or enforced g threats m_a EE..

“oned for up to 10 years,” ...

bee g N

5__:5 a Egs s _.a_m in Swvg, S oS.

ers, the respect has to have been 3;3

When a nation holds the respect of its cit-

; mmsr that too has td have been earned, Cer-
. tainly most Amerlcans hold their nation in

arm regard, Part of their love and respect

for it stem from the freedowms the United
Statcs altows, including the freedom to point
out warts on the nation’s beloved visage.

If a man told his fellows, “You must re-

hinents, - 7o 5 -

eoo»w.g»:v. some ._..._m% %mmau_mw the

_natlon’s flag. Most citizens, whe Jove and .
respect the flag as the symbol of the counlry.

- they tove and respect, E.m a_mmcm.% by a %w. .
ecratlon, ..

The insitnet to rush o’ Eosa z.a..mmw

and inflet punishment upon the desecrator is.
naturat. So Congress In 1968 enacted a law.
. against ... . publicly mutilating, defacing,
defiling, burning, or trampling the Ameri-
can flag, A desecrator would be fined up to
$1,000, imprisoned for up to a year, or both.’,

Iy

And tn Montana the proposed new crimi-
tal code would have mwm %mmamsa ?Ew. .

s

The federal law mmrsmm Sm __mm as En...

< tures or zﬁmmgsﬁ_osm which . . , the aver- .

ge person . . . may believe to represent *wm

"0 "Hag. ... ." The proposed Montana law in-,
ti . cludes the state flag as well as the national, .
. and bans placing or attaching “to the flag any

ord, mark, deslgn, or advertisement not

o American to dim a law at a'specific element " and its &Saam is a_mmvgmn 3_.

ZS has sakd Monlana probably

> aa er a 8:2 §m _En_ : smmz,n a 455.

“ tion to ‘wear a shirt which camé within sa RIS . desecration slatule proposed In “p

Misods Couely et Ko anm»oﬁw.uﬁ Jaw should 335...»_

) . cover the crime, Mo¢ mwa al;
. ‘ doesn't need” fha  sul Mag | wel . disoussion b

the 1573 Montena Coménat Code .._.__,_55& HSE.».?.E%

m& .ﬂma mm.q .m.ﬁmu_ﬁm_

y-

flederatlaw, ¢

“statutory definition of a flag, nor was | it a Vio: " : ,.....Eér,g..tcz w%.uea evening. - © - desets
~ lation to wear flag buttons saying "'Valldce . _hurﬂmdﬁﬁﬂw.w"ﬁ e
. far President, Stand Up for >89..S.: and a:..ﬁmzﬂ.aﬂ s @
~ “Vole Pig Yipple in Sixty-Bight: e ﬁmumgmu_w.m e at o
- The Edvo%a Montana _ws %u..q s | year in the county jall o7 B

, vearsinthe state prisom. -

E:.,ma at persons’ who put umwnm or other

Mo

symbols on the flag. Presumably. the, law" - i object
‘wotld not be used fo ﬂaqiwo: persons | who m“s_m
e prop

“wore a buttofi with a picture of Nixon, Wat-'
“lace, Agnew, McGovern or otherJeading pol-
" Mlcar superimposed on an American Hag, -
though that too would seem S vm :ﬁam.ss
".of the proposed law. ~ . - :
" This proposed law, if itis aaoaga »a all,
“will be enforced selectively wmm:an the mi-
nority which cs 3&&5. Rmﬁ% as :.mmxm
“and outeasts.”
The 1968 mm%ua _m_.,. zacc,mm _Ez_a ma
of mutilating, defacing, defiling, burning, or’
_trampling, The proposed Montana law could
tab culprits who in private did something to . ‘
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'uw arn::s &

FRED A. JOHNST ON

-QD? BTRAIN BUILDING R
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-,t the commlttee hearlng on January 29 I suggested
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L

(&) If a person hunts on the land of another, he

. violates Section 26-303.3 of the Fish and Game laws..

(b) If he injures, damages, or destroys property,

jh? W1}1 violate Section-94-6f102 (dealing with criminal
‘hischief) of the proposed code.

Sections 26-110.] and 26-110.2 refer to Sections 94-3308

K ‘ - and 94~§309,»Which will be repealed by Serate Bill 109 and replaced -
by Sect;ons>94-6-102 and 94-6-203. Accordingly, I recommend that

:th¢ fol1owing Sections be added to SB 199:

“Seqa.,

-ag follows:

Sec.

» Section 26-110.1, R.C.M. 1947, is amended to read

f26—110.;. Pféte¢tion of'private properﬁy by .
fish and géme wardens ex.éfficio fire wardens. It
shall bz the duty of state fish and game wardens
(state conservationvofficers)~to enforce the pro-
visions of Sections 54-3388 94-6~102, §4~3369 94-6-203
ané'32~4410, R.C.M. 1947, on pfivate lands where

public¢ recreation is permitted, and to act as ex

officio fire wardens as provided by section 81-1412,

R.C.M, 1947.7.

. Section 26-110.2, R.C.M. 1847, is amended to read

as follows:

"26-116.2. Power of wardens in,protgction of
pri&ate property. State fish and game wardens (state
conservation officers). shall have the power of peace
officers in the énforcement of sections 94-3398 94—64192(
94-3306 94-6-203 and 32-4410, R.C.M. 1947, | |

If the members of the committee would like any additional

information,”l would be glad to provide them with it.

' . . ¢

N L T I UV
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AMENDMENTS TO T tF PROPOSrD CRL\IIA CODE Serate Biil 103

'94-65201 DEFINITIONS

“ENTER OR REMAIN UNLAWFULLY."” A person enters or .
reméins unlawfully'in or upon any vehicle,'of occupied structure

or premlses when he is not 11Censed invited or otherwise

’_pr1v11e¢ed to do so. A person who enterf or remalps upOn lLand

does so Wlth prxv11eve unless notxce is personally communlcated

to hlm bv’an u"horzzed person or unlesq such notlce is ngen

by ;Dsb.ng 1n a «*onsplcuous manner .

The follow;ng sect¥0n is found in section l of the bx’l ot ﬁave

58, and the sect10n.w111 be amended by addlng the- f0110w1ng

underllned Words on line 24 after the word unless to read- f;ﬁbvi;_-
"ENTER OR REMATN' UYPAWFULLY A person enters or remaxn%

unlawfully in or upon any vehlcle or Occupled structdre or

premlses when.he is mot licensed, 1nvi§ed,Aor otherw1se‘pr1v11egé&.

to do so. A person who ' enters or remains upon 1ané dces SO wztnA

nriv lege unless he is hunting upon enclosed premlses, ox, he is

injurying, damaoxng, or destroylnﬁ propertyl_and notice to keep

nut, do not hurt, or to leave is personally COﬂnLnlcateﬁ to hlm
hy an authorizcd person or unless such notxce is glven by \Gstlﬁﬂ
in a consplc"ous manner. ' : o

(The underllned material is the prcpoqed change}

JAN. 04 ' 00 (TUE) 16:29 COMMUNICATION No:13 PAGE. 32



JAN-84-08 17:29 FROM:STATE LAW LIBRARY OF MT

ID:-4864443603 PAGE 33764

March 1, 1973
JUDICIARY COMMITTEE

The forty fourth meeting of the House Judiciary Committee
was called to order in Committee Room 436 of the Capitol Building
at He;ena, Montana on Thursday, March 1, 1973 at 9:00 a.m.
Representative John C. Hall, Chairman, presided. All members were
present except representative Marbut, absent, excused and Repre-
sentative;McKittrick, absent, excused. - '

SENATE BILL 28 Amendments to bill as voted in by committee in
g executive session on Wednesday, February 28, 1973

~were prepared in the form of a substitute bill and a copy provided

to each committee member. Representative Lucas moved BE CONCURRED

IN AS AMENDED. Representative Roberts seconded. Representative

Lucas stated he felt the amendments were well prepared and was vexy

satisfied with the substitute bill. The motion BE CONCURRED IN AS

AMENDED carried with Representative Towe voting no.

SENATE BILL 109 . Hearings were conducted on this new criminal code
proposal on Monday., February 19, 1973 and again on
Monday, February 26, 1973 with questions from the committee tO
proponents during the latter hearing. Chairman Hall ingquired as
to how the committee wished to proceed with this bill and stated
his own feeling is that the bill should be acted on during this
session. Chairman Hall stated he felt the criminal code commission
had rather thoroughly worked on this bill and also that there will
be areas in bill that need amending but that many won't be discovered
until we live with this bill. Representative Lucas concurred with
Representative Hall's opinion as did Representatives Towe and Bell
also. Representative Greely stated he concurred with Representative
Hall's opinion but will propose some amendmernts. Chairman Hall
stated the committee will meet to act on this bill with due
caution, circumspeciion and speed.

SENMATE BILLS 80, 81 and 331 Chairman Hall inguired as O the
' ' A pleasure of the committee regarding
these pno-fault insurance bills. Chairman Hall stated that Senator
Iunke McKeon, chairman, senate judiciary committee, egpressed the
opinion that it was the feeling of his committee that they wanted
to defer action on these bills and the feeling was that they should
take all the no-fault insurance pills and jointly work on them.
Senate: bills came cver without any amendments. Representative Lucas
' moved that any senate bills on no~fault under consideration be ,
postponed until 1974 session with work done jointly during the in?erim.
Representative Yardley seconded. Discussion followed which pertained
primarily to whether there were any understandings with the senate
judiciary committee and whether to have joint judiciary committee
meetings now on the no-—fault bills. Representative Towe made 2 sub-
. stitute motion to get together with the Senzte Judiciary before
passinq,thé‘no—fault bilils out of committee. Representative Brown
seconded. Representative Yardley pointed out that . the committee
should attempt to follow the legislative time schedule and action on
the no-fault bills now would make it almost impossible to follow the
“¢ime schedule. . Representative Towe's motion to have joint committee
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Page 2 . (minutes 3/1/73)

meetings now failed. Committee reverted to Representative Lucas®
motion that bill BE HELD OVER. Motion carried with Representative
Roberts voting no.

SENATE BILL 109 Committee reverted back to this bill. Discussion
e e o followed regarding proposed amendments by proponents
of bill which testified at hearings. Chairman Hall pointed out that

. there was a renumbering error on page 150, line 7 following the

numbers "23-4759" and should be amended by deleting the incorrect

numbgrsqf94714§9“.and inserting in lieu thereof the numbers “"23-4760".

'Representative Greely pfoposed that beastiality and homosexuality

. @s crime be eliminzted. Representative Greely stated the criminal

JCH:pb ) JOFN C. HALL, CHATRMAN

code commission was very much in favor of eliminating beastiality
and homosexuality &s crimes for various reasons but, in order to
eliminate much dissension, and since the vote was close, put it in.
Discussion followed among committee members regarding the death
penalty, desecration of flag, homosexuality and beastiality. Repre-
sentative Hall stated he felt the sense of proportion bothered him
and that there were-more important issues to be considered in this
bill. Representative Towe disagreed. Motion to amend bill to
eliminate beastiality and homosexuality failed with Representatives
Baucus, Greely, Roberts, Towe and Warfield voting ves.

Répresentative Roberts then came back to meeting with Mr. Terry
Cosgrove and explained the authority and ability to help write amend-
ments of Mr. Cosgrove....-. :

Representative Greely moved to amend by making assault of law
enforcement officers as was in the 0ld code which has been resolved
from the new code. Stated this has in past proved an effective control.
Representative Lucas seconded motion. Following discussion vote was
taken and the motion carried with Representatives Roberts,; Baucus,

Towe and Yardley voting no.

Chairman Hall stated that without objection he would ask
Mr. Cosgrove to prepare the amendatory language.

Chairman Hall then stated that of real concern to him is the
definition of homocide as the new code has done away with second
degree homocide. Discussion followed. Time wise the committee was
then done for the day, though nothing actually resolved by action on
this issue. - ' o

. Meeting adjourned at 10:35 a.m.

o f/w 64/7%/

v
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March 5, 1973

JUDICIARY COMMITTEE

The forty fifth meeting of the House Juiiciary Committee was
called to order in Committee Room 436 of the Capitol Building at
Helena, Montana on Monday, March 5, 1973 at 9:00 a.m. Representative
John C. Hall, Chairman, presided. All nmembzrs were present except
Representatives Baucus and Lucas, absent, excused.

SENATE BILL 103 Mr. Terry Cosgrove was present at the request

' of the committee and provided prepared form for
amendments acted upon in meeting of Thursday, March 1, 1973.
Chairman Hall stated that before getting to details he feels the
committee should figure out how it is going to proceed on this
bill, whether crime by crime or section by section. Discussion -
ensued and the general feeling was that the committee would proceed
section by section. Chairmean Hall stated that the committee would
take sections one at a time with no more than ten minutes perxr
section except where have najor section and he would then allow
thirty minutes per section. If there is a serious problem with a
section he will change this time allowance.

_ Representative Towe moved to adopt an amendment changing the
age from sixteen to eighteen on page 27, line 4 as requested by
. Senator Gene Turnage. -Representative Marbut seconded. Motion
carried unanimously. "

Representative Greely moved to amend on page 10, lines 3 and 4,
page 12, lines 22 and 23 and on page 14, lines 6 and 7 by deleting
section 94-2-101, subsection (15), (31) and (37) in their entirety -

‘and to renumber subsections accordingly and also change sequential
sections on page 22, lines 15 through 17. Notion carried with
Representatives Greely, Bell, McKittrick, Roberts and Hall voting

yes. Representatives Marbut, Baeth and Brown voted no. Representatives
Yardley, Towe and Warfield abstained. : ' :

Representative Hall moved to amend without objection on page 22,
line 17 by deleting "942-2-101" and inserting in lieu thereof the
material "94-2-101%.

Chaixman Hall also moved to amend without objection on page 22,
line 19 after the words "if the" by deleting the word “statue® and
inserting in lieu thereof the word "statute". :

Time ran out for the committee and the meeting left off on
discussion concerning the defendent still having the ?urden of proof
and Chairman Hall asked the committee to think about it for now.

'The meeting adjourned at 10:32 a.m. (jw

/

. . Y /4
JCH:pb I SRR JOEN C. ‘BALL, CHAL
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- Proposed amendment to Senate Blll 109, T
| CIn sectlon 1 of the bill on page b
sectlon, ol - 5-202, thau sectlon will be
‘ per1od on ‘1ine 22 after the word *weapon”
taew ord “or".and then adding a new subse

subsecblon (d) Whlch would reads a8 foll

ID:40684443603

PAGE 36764

ne Proposed Criminal Code.
0 in the'Aggravated Assault
amended by changlng tie

to a semicolan and adding
ction which.will be numver -

ows

(d) Infllct bodxly injury to a peace officer.

" The entlre sectloq would then read as fo

'94—5—202. Aggravated Assault.
(1) A person commits the offense of.
purposely or knowingly causes:

(a) serious podily injury. 1o anothe

'(c) reasonable apprehen51on of serl
“another by use of a weaponi OTF

81 1nfl ct bodllv injury to @ peac

llows;;

acrravated assault if he

r; or

- (v) bodlly injury to another with a weapon~ or

ous bedily injury in

e officer,

(2 A person convzctea of aggravate

ih-the state prlson for any tern not to

d assault sha” be imprisoned

exceed .twenty (20) years.

Phe underline bbrtion is the proposed change.
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March 6, 1973

JUDICIARY COMMITTEE

. The forty sixth meeting of the House Judiciary Committee was
called to order in Committee Room 436 of the Capitol Building at
Helena, Montana on Monday, March 5, 1973 at 9:00 a.m. Representative
Dan V. Yardley, Vice-Chairman, presided. .all members wexre present
except Representztives Hall, Lucas, McKittrick and Warfield, absent
excused and Representative Brown, absent. Mr. Terry Cosgrove and

‘Mr. Larry Ellisor were also.present.

SENATE BILL 109 Mr. Terry Cosgrove pointed out there was still one
other amendment 0 be made in definitional section

- which was proposed by the commission on page 18, section 2, line 15

after the words. "by another person” by inserting the new material
"for purpose of arousing or gratifying the sexual desire of either
party®. Representative Greely seconded. Motion carried to adopt
amendment. .

Chairman,fardley, without objection, moved to amend on page 18,
line 11 after the word "vulva"” by inserting the punctuation mark ©*,"

" to correct clerical error. No objection. Motion carried.

Representative Greely moved to adopt the two pages of amendments
as written and provided by Mr. Terry Cosgrove which were proposed
and carried by committee in meeting of March 5, 1973. (see exhibit
attached). Representative Marbut made a substitute motion to adopt
all amendments except the one on page 2 ccncerning “intoxicating
substances". Representative Marbut's motion carried unanimously-.

Representative Marbut moved to amend by deleting references to

' the death penalty. Representative Towe seconded. Much discussion

ensued. Representative Greely stated he oppesed this amendment.
Representative Yardley stated he voted agzinst the death penalty

and is opposed to it but will not vote for the amendment. Roll call
vote was taken and the motion to delete the death penalty failed
with Representstives Baucus, Marbut and Towe voting yes and Repre-—
sentatives Hall, Brown, Lucas, McRittrick and Warfield absent.

, Representative Roberts moved to amend on page 39, line 4, .
subsection (1) (e) by deleting it in its entirety. Motion carried

unanimously.

" Representative Roberts moved to amend on page 39, subsection:

" {2) (a) (b) and (c), lines 6 through 13 in their entirety.. Motion

failed with Representatives Bell and Roberts voting yes.

Representative Greely moved to amend on page 38, subsgction cy.
line 25 and carried over to page 39, line 1, by deleting this sub-
section in its entirety. Representative Towe seconded. Motlion

_.carried with Representatives Bell and Baeth voting no.
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(3/6/73 mintates):

_ Representative Greely moved to amend on page 38, line 19
(amendment proposed by Judge Castles in his letter, see exhibit)
afterithe word "court® by deleting the word "may" and inserting
in lieu thereof the word "shall®. Discussion followed. K Motion

carried with Représentatives Towe, Baucus, Hall and Marbut voting
no. N .

. Chairman Yardley moved without objeCtion to amend on page 39,
line 3 after the word and punctuation "guty;" by deleting the
word "or". ©No objection. .- Motion carried.

Représentative Towe moved to amend on page 39, subsection {(d), - -

lines 2 and 3 by deleting subsection (d) in its entirety. Motion
failed with Representatives Towe, Bell and Marbut voting yes.

Representative Bell proposed that the whole committee consider
the question of the death penalty as soO many members-are zbsent
today. Stated the death penalty also involved on page i58.

Representative Bell moved to amend on page 43, subsection (1),
1ine 20 after the word “court" by deleting the word "may” and .
inserting in lieu thereof the word "shall®. Discussion followed.
No action taken on proposed amendment.

Representative Hall questioned,whyfchange +he death penalty

to make it mandatory and then change it to be unmandatory. Proposed
an amendment and requested Mr. Cosgrove and Mr. Ellison to draft two

alternative proposals to Chalrman Hall's proposed amendment.

Time ran out and the meeting adjoﬁrned at 10:35 a.m.

DVY:éb
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AGSOC!AYB JU$TEG‘

| ) WESLEY CASTLES. - o State of Slondana
. P : e’ '..._-.

égu;nnnnErQInn:f"ﬁ

HELENA

. March 1, 1973

Hon. John Hall :

. Chairman House Judiciary Commlttee
43rd Legislative Assembly
Capitol Bldg.

"Helema, Montana

Dear‘Representative Hall:

”Hls letter is lncended to inform you and your comm1ttee

"of the amendments .proposed by the Criminal Law Commission to the

Proposed Criminal Coede, Senate Bill 109. The Commission has pro-
. posed these amendments in a somewhat piecemesal fashiom, and some
of the proposed amendments have been withdrawan. .To clarlfy any

:confusxon this might have caused, the Commission now proposes the
following amendments: ‘

1. Abortion: "In section 29 of the hill, page 148
the renumbering section, that section will be amended by
deleting all of line 16 and line 17 through the number %94-5-612.%

"Section 32 of the bill will be amended by addlng
to the bill on line 5 page 159 after the numner 94-306, the
followxng- 94-401 through 94-402."

. . Note: This proposed change will take the present zbortiom
~ statute, 94-401, 94~402, from the .transfer section and place that
statute in the rewealxng section,

2. Resoon51b111ty. 94-2-109: This is in section 1 of
the bill on page 27, Lhe section. w'll be amended on line &, by
substityting the word "eighteenth" for the word "sixteenth'.
The section would then read-

"No peraon is capable of comm1rtxng any offense uniess
he had attained his sixteenth birthday at the time the act in
question was committed. Any person who has not yet attained his
eighteenth - birthday shall be subgec; to the law as provided in
thle 10, Chanter 6, R.C.M. 1947,

Wote' Thxs amendment would change the age in the Responsi-

bxllty sectlon from 16 years old to 18 years old

. Sexual Intercourse. 94-2- 101(56) In Section 1 of the
pill,Page 18, line 15 after the word ‘person” insert the

gé; folléwing Janguage:

fox the purpose of arouqzng or gratxfy1ng the sexual
deszre of e:ther parcy. 4

“The fznal sentence of the b111 will read as wrlLCen

-1 -
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.51 20 after the word "cour
:"LitO "shall", line 20 would then read:

o

in the 2ill,
g"‘;glr” 7. Note: Thls amendment w111 be _added to the def initibn
I 2 sexual 1ntercourse : _ . >

5$In section 1 of the bxll on page 38, the section
"-94-5-105, Sentence of Death for Deliberate Homicide,

on lxnu ) after the word “caurt”, change the present

word "may* to ”sﬁall“ g Llne 18 would then read as
ﬁollows*~ S » '

"deliberate hom1c1de the couxt shall:impose the’
| sentence of", ' :
' ek

'”'Q>In section 1 of the b111 on page 43 section 94-5-304,
nil Sentence of Death For. Ag%rav ated Kldnappln? on line
t

oA Court’ shall'impose the sentence of death®,

ik

'E?TLIn section 30 of the bill on paze 158, the section
7' 95-2206.1, Sentence to Death, on line 2 after the

‘ifjWOrd "oourt™, change the present word "may" to 'shall".
'Line 2 would then read- - - »

48/684

change the prebent word."may" o

"death or lmprisonment the»éourt'Shall sentence the

offender".

‘Note:

These 3 amendments change the capital punishment

seCClons of the proposed code, by substxtutxng the word "sha’l"
~for the word “may‘ which is presently used, :

5 ‘In section 31, 95-2206.4, When no Felony Penalt

 Specified, on page 158, an amendment will be égﬁ_a_to

that section on page 159, line 1: the number five (5)
which appears after the word exceed, w111 be changed
to ten (JZL

Note: Thms amendrent is 1ntended to keep the sentencxng

‘.scheme in order~by changing the flve year sentence in this SQCCKOW.

Lo ten years.

These then are the only amendments prdposed by the Crimxnaﬁ
Law Commission "to the Proposed Criminal Code,

~ questions of these amendments or want any, furthet clarlflcatlon, 1

- o would be happy to.answer them R
‘ : . e s e e Slncerely, :
| ; /24
g ' Wesley(Castles
WC:jw SR .

¢ce: Senatoxrs Turnage‘""'

- and MeXeon .
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.In section 1 of tﬁe pill, 94%-2-101 (13 *+elony, on pagé
;;F 10 of phé bil1; will be changed to read as ~“ollows:
Eg (15} “Felony" meéns an offense in whic~ the sentence imposed
" upon convzct;on is déaﬁh or'impriéonmént'ih 1re state orison for

ANy termAexgeeﬁlng crie year.:

In section-1 of tﬁe bi;l, 9§v2-101 {37+ frYense, on pagé
14, will be changed to.read as follows:
3 28‘. : '(37} ”Offense“ méans a crimé for whi? é ?ehténce of ceath or
of-imprisohment or fine is authorized. Offeries are clrs=ified &s

felonies or mxs“,weanors.

.‘ . - 'In section 1 of the Bill, 9W-2-101 (31\“E-";isd,ertsea.‘o:-“ on
lk\ .

page 12 of the billy will be amended o read as follows

n "

(31) "Fisdemeanor"” means an affonse in which th aente‘ e
§§ 1mnosed upon cenviction is imprisconment 15, the county jail For any
term. or f}ne; or both or the sente:ce imuozed Im igya~iconment in

o

the ptft, prison for any L i cne year or less.

in sectlcn 1 cf the ©ill 94-1-105 crmssification 0f Oifenses,
on page % aof the bill, thay section will be amended ny deleting

cections (1), (2) and (3} from the n111 and chancing sectio

4]

s (&)

-and‘(S).toxsections(i) and (2) respectively.
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- o '. In section 1 of the bill, Gl4-2-101 (25} Tntoxicating Substance,

on page 11 ‘of the blll will be amended to read as follows:

(25) “Intoxlcatlng substance” means an

v substance having an

”halluclnagenlc, depressant. stzmulatlng, or narcotlc effectz

ntltles as to 1mpalr’mental or phvslcal caoabllltx

f,bftaken in such qua

1ncludlng but not llmlted o any beverage ﬂontalnxng one-

half of one per centum or more of alcohol by volume- provided,

:that'the foregoing deflnxtlon ghall not extend to dealconollzed

'wine,‘nor to any beverage or liquid produced by the process by

which beer, ale, port or wine is produced, if it contalns less

than one-hal; of one per ‘eentun of alecohol by volume.

(The underllned portlon is the proposed ‘change)

- E}V_In section 1 of thé]blll 9&—2~101 (R?), Possession.
é?’gj on page lé'of the bill,‘that sectlon will be amended as follows:
"(&7) Possassion 13 the knowxng consrol of any thing for a

sufflcxent time to be able to terminate‘wontrol.‘
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March 7, 1973

JUDICIARY COMMITTEE

The forty seventh meeting of the House Judiciary Committee
was called to order in .Committee Room 436 of the Capitol Building
~at Helena, Montana on Wednesday, March 7, 1973 at 9:00 a.m.
Representative Jobn C. Hall, Chairman, presided. All members
were present except Representative McKittrick, absent, excused,
for the first fifteen minutes of meeting.

Chairman Hall opened the meeting stating +hat hearing on House

. Bill 495 would be held on Thursday, March 8th and hearing on Senate
Bill 376 was scheduled for Friday March gth. The committee has the
eriminal code before them on this day and ieft off yesterday considering
the death penalty provision. As the Chair understands, the committee.
had amended section to make the death penalty mandatory, had moved to
amend a couple subsections and then comittee felt motion should have
been reconsidered when more committee members could be present.
Representative Marbut, having made the motion yesterday, moved to
reconsider to delete all references to the death penalty. Chalrman
Hall stated this motion open up all action taken yesterday. Repre=
sentatives Yardley and Towe seconded. Motion carried with Represen— -
tative -Lucas voting no.. Representative Lucas withdrew his no.

Chairman Hall stated that Senate Bill 109 with regard to the
death penalty was not in same state as when came in from the senate.
Professor Elison provided committee members with three alternatives
for amendatory language regarding t+he death penalty provision as
committee moved to amend in previous meeting. Representative Marbut
requested that committee in considering alternatives look into
*mental condition™ provision and stated that if we can provide for
mental condition why can't we refer to physical condition. concept
of aiminished responsibility mentally as well as total irresponsi~
bility. Much discussion among committee members regarding imposing
the death penalty. Representatives Brown and Towe discussed the
death penklty for prisoners only. Representative Roberts stated he

. supports Representative Marbut's opinion to delete the death penalty
but politicals enter in and if send bill to floor without the death
penalty they will surely put it in on the floor.

, Representative Marbut moved that Senate Bill 102 be amen@ed‘by'
deleting all reference to the death penalty. Motion failed with
Representatives Baucus, Greely, Marbut and Towe voting yes.

Representative Towe moved to accept alternative #I with the
‘deleting of subsection (b and (c}. He stated this leaves +he death
penalty that Representative Brown referred to. The Cha%r stated'that.
it would divide the question. Motion to delete subsection (b) from
alternative #I failed with Re resentatives Baucus, Brown, Gregly,
Marbut and Towe voting yes. Motion to delete subsection (¢} in
slternative #I failed with Representatives vardley, Baucus, Brown

Greely, Marbut and Towe voting yes.
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Page 2 . ¢
(3/7/73 minutes)

) Professor Elison explained that altermatives £I and III are
identical in substance, the language is the only difference.
Alternative II is the broadest kind of discretion in trying a case,
broadest scope for not invoking death penalty.

Representative Baucus moved committee adopt alternative IT.
Representaive Greely seconded. Representative Lucas questioned

whether alternative could be redrafted to put mitigating circum-—:

stances in separately. Motion to accept alternative #II carried
with Representatives Baeth, Bell, Brown, Greely., Tucas. and Warfield

voting no. ‘

Representative Lucas moved to place back into death penalty
code the proposed provision of code, subsection {(e}. Representative
Bell seconded. Motion failed with Representatives Yardiey, Bell,
tucas, McRittrick and Warfield voting ves. )

Chairman Hall stated he felt the committee would want to adopt
alternative II in section 94-5-304 pertaining to the death penalty
in kidnapping since committee adopted altermative IT in section
94-5-105. Representative Greely made substitute motion to delete
the death penalty in aggravated kidnapping section. Motion failed
with Representatives Baucus, Greely, Marbut, Roberts and Towe voting
aye. With no objection alternative IT for kidnapping will be treated
the same as alternative II for the death penalty. No objection.

"Chairman Hall thanked the committee for delaying action on the
definition and amendatory language on ~jntoxicating substances”
antil he could be present. Committee will take this up now. Repre-
sentative Greely moved to accept amendment on intoxicating substances
under 94-2-100(25) as proposed and requested by Judge Castles in
letter dated March 1, 1973. Motion to accept amendment carried

unanimously.

Representative Greély moved to adopt amendment ﬁs-pxoposed by
Juddge Ccastles in his letter of March'l, 1973 on felohy penalty.
Motion carried unanimously. '

Chairman Hall stated he was opposed to placing upon the.éefenéant
the burden of proof, it is unfair and makes instructing the jury wild
and almost impossible. 2All of the affirmative defense has the burden
of proof. This is on page 23, subsection (6) of SB 105. Representative
Towe moved that every place it requires naffirmative defense” including
page 23, lines 23 to 25 the term "preponderance of evidence from
defense"” be deleted and suitable language be used. Representative
Brown seconded. Fepresentative Greely made 2 substitute motion to
give the problem to Mr. Cosgrove and Professor Elison to work out on
use_of-“preponderance_of evidence, to draft amendatory language.
Representative Lucas seconded. Motion to amend preponderance of
evidence carried with Representatives Bell, Greely, Lucas, Marbut,
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. ' (3/7/73 minutes)

Roberts and Warfield voting no. Professor Elison will prepare
amendments. Representaive Greely withdrew his substitute motion.

Time .ran out and the committee adjourned at 10:35 a.m.

JOUN C. BALL, CHATRMA
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Amendments to $enate Bill 109

1. In section 1 of the ﬁill, 94-2~103, on page 23 of
the bill, amend the'seccioﬁ by deleting all of words after the
word “"defense" on line 24 and all of words on line 25. The sub-
section would then read: | .

‘A | "(6):Any &efense based upon this section is an

affirmarive defense.!

. o : : . 29
2. In section } of the bill, 94-2-112, on page 28 of

the bili, subsection (2) will be amended by deleting the following
laﬁguage; found on-line 5 "by a preponderance of the evidence," A

from the section.
o

3. In section 1.of the bill, 94-5-506, on page 47,

subsection (1) will be amended by .deleting the following from |

. 1ine 22 "by a preponderance of the evidence,” from the bill.
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Page 2 ‘
(3/8/73 mintites)

SENATE BILL 109 Chairman Hall opened discussion of this bill
, o _ by listing requests of committee members on
sections they wished to work on. The list was as follows:

Representative Marbut - death penalty for premeditated murdex.
Representative Baucus - treason issue
Representative Greely - eliminate "or suffers from sexious .
‘ - bodily harm" from alternative II to
L 4 amend section 94-5-304 on page 43.
. Representative Towe - 94-8-110, obscenity, page 105 in
. : green book. .
Representative Roberts—~ death penalty to do with life imprison-
ment instead and to specify "life
: - imprisornment? :
Representative Greely - Mr. Johnston's amendment on trespassing.
Representative Baucus ~ acts between consenting adults.

Representative Ball - habitual offenders.
- Judge Castles' proposed amendment on
abortion. -

Chairman Hall then stated the committee had left off with
amendment dealing with “"preponderance of evidence" in previous
) meeting and Mr. Cosgrove presented a copy of his proposed amendatory
. language. Representative Greely moved to accept amendments as
proposed on "preponderance of evidence". Representative Bell stated
he was reluctant to take this rule out and what kind of rule will we
have then. This, he feels, is step to make it more difficult to
prove a case and who is guilty. The Chair ruled that this issue
had been passed on already. The motion to accept proposed amendatory
language on "preponderance of evidence®™ carried with Representatives
‘Baeth, Bell and Roberts voting no, Representatives Lucas and McKittrick
excused, and the remainder voting aye.

Representative Bell moved to amend on page 39, section 94-5-101.
by adding subsection (d) the deliberate homocide was committeé by
ambush or after lying in wait. Representative Roberts opposed. - The
motion failed with Representatives Bell and Hall voting yes. :

Representative Roberts moved to limit imposition of death
penalty for deliberate murder for prisoner killing while in prison
and already on life sentence. Representative Greely seconded.
Following discussions during which it was stated this was cove;ed
on page 37, lines 21 through 24 on term sentencing Representative
Roberts withdrew his motion. .

Chairman Hall stated the next matter to consider was the section
on treason, 94-7-501 on page 93. Representative Marbut moved to
delete the entire section on treason and upon asking, found the

- commission included section on treason because of outside pressure.
. Representative Baucus seconded. Representative Bell stated this
section doesn't do anything and for that reason doesn't.hurt
anything. Motion carried with Representative. Bell voting no.
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Representative Greely moved to amend the proposed alternative II
for amendatory language on section 94-5-304, page 43, section 1
which was voted for acceptance in meeting of March 7, 1973 after the
words "is dead" by deleting the material "or suffers from serious
bodily harm®™. Representative Towe seconded. Motion carried with
Representaives Baeth and Hall voting no.

Chairman Ball stated that obscenity, section 94-8-110 on
page 104 in the bill would be considered next. Representative
. Towe moved to substitute the language of the first commission report
in the vellow book. Representative Greely seconded. Motion carried
. with Representative Bell voting no and Representative Hall abstaining.

Representative Marbut moved that the guestion of final
deposition of bill be postponed until Friday. March 9, 1973.
Representative Greely moved substitute moticn that those who can
meet and work on amendments and try to dispcse of matters on
adjournment of the House today and then final vote on bill on Friday.-
 Chairman Hall stated he would call a meeting this evening upon
adjournment of the House for all who can come it if isn't too late
when house adjourns, will act upon these separate sections and also
called meeting for 8:00 a.m. on March 9, 1973. '

All business being concluded, the meeting adjourned at
10:30 a.m. - : :

"JCH:pb
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. . ) March 9, 1873

JUDICIARY COMMITTEE

- The forty ninth meeting of the House Judiciary Committee
was called to order in Committee Room 436 of the Capitol Building
at Helena, Montana on Friday, March 9, 1973 at 8:10 a.m. Repre-
sentative John C. Hall, Chairman, presided. BAll members were

-present.except Representative Lucas, dbsent, excused.

SENATE BILL 109 Chairman Hall stated the committee would work
K again on this bill until %:00 a.m. at which
time hearing would be conducted on Senate Eill 376 scheduled for

this morning.

Representative Towe moved to delete the section concerning
. desecration of the flag, 94-7-502 on pages 93 and 94. Represent-
ative Baucus seconded. Discussion followed with Representative
Towe stating he did much research into cases involving desecration
of the flag. Motion to amend carried with Representatives Yardley,
Hall and Bell voting no. Chairman Hall stzted he wished to go on
record that he had never seen so much fussing about nothing.

. Chairman Hall stated the committee would then take for .
- consideration Mr. Johnson's amendment as proposed during testimony '’
. from witnesses regarding "Enter or Remain Unlawfully™ under

definitions; also two new sections he proposed (see exhibit).
Chairman Hall feels after checking the title of this bill there
would not be any problem inserting two new sections and ruled that
unless thére was objection from the body will include two new
sections saying section 26-110.0 is amended to read as follows and
section 26-110.2 is amended to read as follows. Also key numbers
would have to be amended in line 4 by inserting after "25-229" the
new figures "26-110.1 and 26-110.2". There were no objections from
committee so two new sections, sections 35 and 36, will be added.
Representative Greely moved the adoption of amendment on TEnter or
Remain Unlawfully". Representative McKittrick seconded. Much
discussion ensued regarding just what this bill applied to and
how it affects existing cSdes. Substitute motion made to pPass,
this section at this time on "Enter or Remain Unlawfully” cgrrled
with Mr. Cosgrove and Professor Elison to prepare language in .
conformity with Representative Hall's suggestion. Motion carried.

Representative Towe moved to amend on page 10, section -94-2-101,
'line 2 after the word “sex" by deleting the material "or any form
" of sexual intercourse with an apimal® and inserting in lien thereof
the material “without consent”. . -

- Representative Greely brought up the question of consenting .
_ . - adults. . Chairmar Hall ruled that since last vote was a negative
. vote do not need a motion to reconsider.  Representative Greely "
' -moved to delete homosexuality between two.consenting adults and .
beastiality between man and sheep. With twelve committee menmbers Q.
present the motion tied and the Chair ruled it was therefOI9 d@fﬁét?.'
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- Pebruary 24, 1§73 T

Judiciary Comuittee,

- House of Representatives

~ Attention Hon. Johh C. Hall, Chalrman
Helena, Montana 59601

fGentlamen.

-

At the comnmittee hearlng on January 29, I suggested
that Section 94-6-201 of the proposed Montana Crlmlnal Code
.(at pPage 58 of SB 1l09) be amended to make a distinction between
& person who enters upon land of another by walking and one who

penters in a vehicle. Perhaps it can be assumed that landowners

- are w1lllng to permit persons upon the land if they'walk, but,

. as I indicated at the hearing, I do not believe that it can be

“.assumed that landowners wish persons to enter in snowmobiles,
trailcycles, 4-wheel drive vehicles or ATV's. - I also believe
that the section should be amended to make it clear that &
.peace officer has auuhOrlhy to request a pergon to leave lard.

. 3 " The sectzon ’- w;th the suggested amendments, WOuld
_read as follows.

- 94<6~-201. @efinitions.
¥Enter Or Remain Unlawfully.“ A peison enters or -
.remalns unlawfully in or upon any vehicle, or occupied
structure or premises when he is not lléensed invited,
or othgrwmse,prlvxleged to 4o so. A pe:son»who,gg'gggg'
enters.ox remains upon land does so withvﬁiiViiege'un—
less notice to leave or to keep out is sersonally com—

',munlcated to him by an a peace offlcer or other authorized .

person, or unl@ss such notice is gzven by posting in a
'conspicuous manner.
At the hearing Senator Turnage suggested an amendment

- " %o Section. 94~6=-201, & copy of which is attached. I 40 not be—
' - dieve bhat these provxsxons are necessary for the followxng
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reasons:

.-j ) " (a) If a person hunts on the 1and of another, he
) S vzolates Saction 26~303.3 of the Fish and Game laws.

{p). If hez injures, damages, or des;roys property,
- he will violate Section 94-6-102 (dealing with criminal
mischief) of the proposed code..,
: sections 26~110.1 and 26-110.2 refer to Sections 94-3308
‘and 24- 3309, which will be repealed by Senate Bill 109 and replaced
. . by Sections 94-6-102 and 94-6-203. Accordzngly, I recommend that
s Lthe following Sectxons be added to SB 109: L B
|   Sec. éﬂg_, °ectlou_g§:;;9_5£ R.C.M. 1947,'is amended to read
as follows: | |
~“26-llo 1. pProtection of private propérty by
£ish and game wardeds ex OfflClO fire wardens. It
.“;;&;Shall be the duty oﬁ state fish and game wardens
', (state conservation officers) to enfqrce the pro-
visions of ,se,c&ions 54-3388 54-6-102, $4-3365 94-6-203
_,.‘ ‘;7; :' '   :and 32-4410, R.C.W. 1%47, on prlvate lands where ,‘.
| | ~:'i:publ:.c recreation is permitted, and’ to act as ex
© ., officio fire wardens as broV;ded by section 81—1412,
 R.C.M.1947.7 o Y
Sec ZQLL— Section 26—i10.2,lR.C.M. 1947} ig amended to read
as follows. |
n36~110.2. Power of wardens. in p;otection of
prlvate proper;y. state fish and game wardens (state
‘conservation oLflce*s) shall have the power of peace
officers.ln theAenLorcement of sectxons 94-3368 94-6-102,
94-3369 94-6-203 and 32-4410, R.C.M. 1947.” o

' If the members of the committee would like &any addlt;onal
1naormatlon, I would be glad to provide ~hem with 1t.

‘!l-. "f'“ ".'“. »'_ - B Yours very truly,
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... AMENDMENTS TO THE PROPOSED CRIMIMAL CODE " Serate Bill 109

S 9&-'6-_2'0? D‘?FI\ITIO\IS s

  :11" NTAR OQ RE %AIV UYLAWVDLLY. A:psrsonﬂentefsﬁbr.‘
. raﬂalﬁs unLawLully 1ﬂ ox LpOﬁ any veﬁhcxe or occupled structure
?yo* premLSes when he is nort 11ceﬂsed 1nv1ted or otﬁerwxse
. 1V11eged to do 50, A persoﬂ who en;ers or remaxns upon 1and

73 does so Wlth PfIV”leUe uﬂless notxce is personally ccmmunlcated

';lTne Lollowxng-seccxon is found inisééﬁioﬁ 1 Qf;tﬁé.bili‘hﬁ Pagg“;f'
ﬁiii;;;iﬁ'SB ‘and tne sec 1on will: be anended by addlng the Lollow1ng‘  ‘4_v_‘
il .uﬂderllned'words on lrne 24 a er the word unless, to read; T

' “ENThR OR REWAIN UNLAWFULEY : A.pe&bow enuers o; renaan’
;. dﬂ13WLuLly in or u901 any vehlcle ox occupled structure or - |

g premgses when'he is not llcensed znvxted “ox ocHerwxqe prlvxleceaf

to do so, A person who eﬂters or remains hpon Land does S0 thn“

ﬂr1v11ege unless he is hunting : pon encIOSed prem1ses ox he is

1n3ury1ng, damagln or destroyln properry, and. ﬂotlce o keep

A

l‘éut, do not hunt, or to leave is nersoﬂally coﬂmunlca;eﬁ to hiim

hy an. authorzzed person, ox uﬁless quch notxce 1% glven Dy sosting

© inoal COﬁS?lCUQuS maﬁﬁer T {j : -b; AR
the underllned ﬁaterxax is the propoqed chawge), o
= N T Lt R R R T L e . . Lee .
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March 10, 1973

JUDICIARY COMMITTEE

The fiftieth meeting of the House Judiciary Committee was
called to order in Committee Room 436 of the Capitol Building at
Helena, Montana on Saturday, March 10, 1973 at 8:30 a.m.
Representative John C. Hall, Chairman, presided. All members
were present.

. SENATE BILL 109 Chairman Hall stated the committee had three

T ) matters left on the criminal codes. Representative -
Greely moved the zdoption of amendment on abortion as presented by
Judge Castles in his letter of March 1, 1973 which amends on page 148,
section 29, by deleting all of 1ine 16 and line 17 through the number
94-5-612 and amend section 32 on page 159, line 5 after the number
94-306 by adding the following: "94-401 through 94-402".
Representative Towe seconded. Motion carried unanimously.

Chairman Hall suggested committee take up habitual offenders
section in code which is 95-1507 and he would like to take up in

this connection House Bill 38 by Representative Brand without
objection. Representative Greely moved to keep sections of code in
because there is some flexibility as written now. Urged committee

to pass code as it is. Representative Warfield seconded. Discussion
followed including comment by Representative Towe that pardon is
rarely used and would be a special case when person ‘files for appeal
on grounds of nev evidence. He also questioned what if decision
reversed as government does have rhe right of appeal under Habeas
Corpus. Chairman Hall stated that without objection he would treat
as a clerical adéition on page 117, line 1 after the words "post
conviction hearing® by adding the new material "and has not been ,
reversed on appeal®. Hearing no objection the new material will be
jnserted. Motion to amend carried with rRepresentatives Towe and

McKittrick voting no.

HOUBE BILI, 38 This bill was then taken for consideratiorn in

: ' conjunction with the criminal codes in sectlion on
habitual offenders. Comparison was nade by committee. Represen—
tative Greely moved House Bill 38 DO NOT PASS. Representative Bell
seconded. Motion carried unanimously.

SENATE BILL 109 Representative Towe moved to delete on page 116,

| ' Jines 8 and 9 the words "less than five (3) years
nor". Representative McRittrick seconded. Motion failed with ~
Representatives Marbut, McKittrick, Roberts, Baucus, Brown and
Towe voting yes. ' ' '

~ Pprofessor Elison then provided committee with proposed |
alternatives for language regarding "Entering and Remainring,
Unlawfully™, (see exhibit), an amendment moved and carried in
meeting of March 9, 1973. Professor Elison explained his three

proposed alternatives. Representative Marbut moved the adoption.of
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Page 2 '
(3/10/73 minutes)..

alternative #1 which is pro rancher oOr 1and owner, relates only to
pedestrian and reads as follows: "Entex or Remain Unlawfully. A
person.enters or remains unlawfully in ox upon any vehicle, or
occupaied structure of premises when he is not licensed, invited
or otherwise privileged to do so. A person on foot who enters or
gemaips upon, uninclosed land is privileged to do so unless notice
is personally communicated to him by an authorized person, or unless
such notice ‘is given by posting in a conspicuous manner.

In no event shall civil 1iability be imposed upon the owner
or occupier of premises by reason of any privilege created by this
section.” : '

Representative Towe made a substitute motion to adopt alternative
#3 stating that with alternative #l. could have problems with people
who might be up in the air over this. Considerable discussion
followed. Motion failed with Representative Towe voting ave.
Committee reverted to original motion to adopt alternative #l on
page 58, 94-6-201, as replacement for present section 94-6-201.
Motion carried with RepresentativesMcKittrick, Roberts and Towe
voting no.

‘Representative Marbut raised guestion of looking on page 113,
. subsection (d), lines 11, 12 and 13 and moved to amend by deleting
. the words "or from a relative®. Representative Towe seconded.
 Discussion followed and Representative Marbut revised his motion to
amend on page 113, subsection (d), line 11 by deleting the word
®relative®. Motion carried unanimously.

Committee reverted to habitual offenders section. Representative
Roberts moved to amend on page 116, secticn 2, subsection (a) ~-dealing
with classification of offenses in code on felony and stated he feels
it is inconsistent with 94-1-105, Representative Baucus seconded.
Representative Hall stated he was & 1ittle disturbed by Representative
Roberts! proposal and pointed‘oup,that‘with a kid under sixteen the
judge is lenient on the kid the first offense and then he goes back
ot it again and just is limited in sentencing him. Motion failed
with Representatives Baucus, Towe, Marbut, McKittrick and Roberts
voting yes. - T : .
Representative Greely moved tO amend on page 116, line 14 by
changing five (5) years to ten (10) and stated he feels five years

© is too short & time. Motion failed With,Representatives acas,
Bell, Warfield and Greely voting yes. B

Chaiyman Hall then announced that Senate Bill 109 was before
the committee as a whole. ' Representative Warfield requested a
~ rundown of all the amendments and they gere read by Chairman Hall.
& - Representative Marbut moved for committee to reconsider action on

: homosexuality and beastiality stating the minutes are. 2 matter of
. . public record and may later pe used politically. Motion made to
recoOnsider. Rﬂpresentative Greely;msveduthatssecﬁion on homosex—
wality and beastiality be climinated from the codes. Representative

Greely requested = .the roll call vote be taken.
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With all members present, Representatives Greely, Roberts and |
gowe voted yes, ithe remaining committee members voted no. Motion
ailed. . '

~ Representative Greely moved Senate Bill 109 BE CONCURRED IN
AS AMENDED,. Representative Roberts seconded, Motion carried
unanimously. - ~ : ' '

.HOUSE BILL 5%4 Representative Roberts, c¢hief sponsor, stated he

: L wished to postpone consideration on this bill
which was heard in committee séveral days prior. He stated he
wanted to make amendments. Representative Roberts moved considera-
tion be deferred until next regular session. Representative Baeth
seconded. Motion carried.

Chairman Hall stated the Chair will entertain a motion to thank
Mr. Terry Cosgrove and Professor Larry Elison for their help during
the past week. Motion seconded by many and carried unanimously.
Representative Greely moved the committee send a letter of commenda-
tion_to Judge Wesley W. Castles of the Criminal Code Commission with
a copy to Professor Elison and Mr. Cosgrove. Motion carried unani-
mously.

SENATE BILL 376 Chairman Hall stated that without objecticn he
. ' © would take this bill sponsored by Senatoxr P. J.
Gilfeather up in two -sections and treat amendment dealing with .
WICHE program .and the two amendments dealing with scholastic aspects.
No objection, Representative Warfield moved to amend on page 2,
lines 1, 2 and 3 in the Senate Third Reading Bill after the word
"vear" by deleting the inserted underlined material "omnly when
such waiver does not result in the exclusion of a resident student
- in favor of a nonresident:", and also amend on page 2, line 7‘a§ter
the word "sponsored” by deleting the material “eight (8)". Motion
carried unanimously to amend. The Chair then ruled that on page 2,
subsection (2), lines 11 and 12 are deleted as they are in the
Senate Third Reading Bill. Cheirman Hall stated the committee then
had before it subsection (C). Representative Greely moved to bring
out Senate Bill 376 without subsection (C), and if commitiee agrees
will consider as committee bill a bill dealing with substance of
Senate Bill 346 to be brought out on second reading and Senate

Bill 376 with title.be amended by deleting its un@erlined_portions
as in the Third Reading Senate Bill. Motion carried unanimously.

 JCH:pb
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ALTERNATE NO. 1

ENTER OR REMATN UVLAWFULLY A person enters or remains

‘unlawfully in ox ‘upen any vehicle,. or occupied structure or

premises when he is not licensed, invited or otherwise
privileged to -do so. A pexrson on foot who enters or remains
upon uninclosed land is privileged to do S0 unless notice ig -

personally communicated to him by an authorized person, or
-unless such notice is given by posting in a conspicuous manner.

in no event shall civil liability ke inposed upon the.

. Oowner or occuper of premises by reason of any pr;vmlege
Vcreated by thlS section., :

ALTERNATE NO. II

.. ENTER OR REMAIN UNLAWFULLY. A pexosn enters or remains

unlawfully in or upon any vehicle, or occupied structure oxr
. premises when he is not licensed, invited or otherwise

privileged to do so. A person on foot who enters or remains
upon land is privileged o do so unless he is hunting upon
inclosed premises or is injuring, Qamaging or destroying

pProperty.

, In no event shall civil liability be imposed upon the
owner or occupier of premises by reason of any pr1V11ege
created by this section.

ALTERNATE NO. III

ENTER OR REMAIN UNLAWFULLY. A person enters or remains
unlawzully in or upon any vehicle, or occupied structure or
premises when he is not licensed, invited, or otherwise priv-
ileged to do so. A person on foot who enters or remains upon
land does so with privilege unless notice is personnaly
comnunlcatea to hime by an authorized perscon, or unless such
notice is given by posting in a conspicuous manner. .

In no event shall civil liability be imposed upon the
owner or occupier of premises by reason of any privilege
created by this section.
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. felonies or misdemeanors",

'HOUSE OF REPRESENTATIVES

March 16, 1973

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 109.

be amended on pags 1, kéy line 4 of the Senate Third Reading bill
after the figures "25-229," by inserting the new material "26-110.1,
26=110.2,", angd :

be further amended on pade 4, section 1, 34-1-104, subsection (1), (2)

-and (3}, lines 11 through 24 of the Senate Third Reading Bill by
deleting lines 11 through 24 in their entirety and renumbering the

subsequent subsections, and.

b@ further amended on page 10, section 1, 9$4-2-101, subsection (15),
lines 3 and 4 of the Senate Third Reading Bill after the word
""Felony"™" by deleting the material “has-tre-meanineg-speeifiad

En-seetiom—-94-3-365" and inserting in lieu thereof the new material

"means an offense in which the sentence imposed upon conviction
is death or imprisonment in the state prison for any term exceeding
one (1) vear.", and ' o

Be further amended on page 11, section 1, 94-2-101, subsection (25),
lines 9 through 16 of the Senate Third Realing Bill after the
punctuation and figures " (25)" by deleting all of the matexial in
lines - 9. through 16 and inserting in lieu thereof the new material:
""Intoxicating substance" means any substance having an hallucinogenic,

depressant, stimulating, or narcotic effect, taken in such quantities
as to impair mental or physical capability including but not

limited to any beverage containing one half of one per centum:

(1/2 of 1%) or more of alcohol by volume; provided, that the fore-
going definition shall not extend to dealcoholized wine, nox

to any beverage or liguid produced by the process by which beer,

- ale, port or wine is produced, if it contains less than one-half

of one per centum (1/2 of 1%) of alcohol by volume.”, and

be further amended on page 12, section 1, 94—2-101,.subs§ct10n
{31), lines 22 and 23 of the Senate Third Reading Bill aftex the
word ""Misdemeancr" by deleting the material "has—the-meaning

- ag-speeified-in-section-94-1-265" and inserting in lieu thereof

‘the new material “"means an offense in which the sentence imposed
upon conviction is imprisonment in the county jail for any term,
Oor fine, oOr both or the sentence imposed Js imprisconment.lin the

state prison for any term of one vear or less”, and :

be further amended on page 14, section 1, 94-2-101, subsection

(37), lines 6 and 7 of the Senate Third Reading Bill after the

word ""Offense” by deleting the material “nas the meaning -’

specified in section 94-1-105" and inserting in lieu thereof the

new material "means a crime for which a sentence of death orx of

imprisonment or fine is authorized. Offenses are classified as
-and :
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L
HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 109 (Con't.)

be further,amended on page 16, section 1, 94~-2-101, subsection

(47), lines 3 through 6 of the Senate Third Reading Bill after the

word ""Possession" by deleting the materia]l "ts-a-voruntary-aet

éE~the—ef%ender—knewing%y-precure&~ef—receiveé-the-thingvpessesse&#

er-was-aware-ef-his*eontfei—thereoéhfef—a—suééigient—time-te-h&ve
been~abie-te—terminate-his-eentrai" and inserting in lieu thereof

the new material "is the knowing control of anything for a

sufficient time t0 be able to terminate control®, and

be further amendeg on page 18, section 1, 94-2-101, subsection

- (56), line 15 of the Senate Third Reading Bill after the
word "vulva" by inserting the punctuation mark ", ", and

be further amended on page 18, section 1, $4~2-101, subsection

. (56), line 15 of the Senate Third Reading Eill after the word

"person” by inserting the new material "for the purpdse of
arousing or gratifyving the sexual desire of either party", and

be further amended on page 22, section 1, 34-2~103, subsection
(2), line 18, aftar the words "If the" by deleting the word
"statue” and inserting in lieu thereof - the word "statute®, and

be further amended on pPage 23, section 1, 94-2-103, lines 2¢ and
25 of the Third Reading Senate Bill after the word "defense"

by deleting the material‘“which—the—&e£enéant—m&st—prev&—by
a-preponderance-ef-evidense”, and .

be further amended on page 27, section 1, 94-2-109, subsection
{1}, line 4 of the Senate Third Reading Bill after the words
"attained his" by deleting the word "sixteenth" and inserting

in lieu thereof the word “eighteenth™, and.- .

be further amended on page 27, section 1, 94-2-109, subsection

(1), line 16 of the Senate Third Reading Bill after the words
"attained his" by deleting the word "sizxteenth" and  inserting
in lieu thereof the woxd "eighteenth", and

be further amended on page 29, section 1, 94—2%112,'subsection‘
(2}, lines 5 and ¢ of the Third Reading Senate Bill zfter the
word "proof" by deleting the material "7-by-a-prependerance-of

the-evidernce", and
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HOUSE OF REPRESENTATIVES - -3- March 10, 1973

HOUSE COMMITTEE ON'JUDICIARY'AMENbMENTS TO SEINATE BILL 105 (Con't.)

be further amended on pages 38 and 39, section 1, 94-5-105, sub-
" sections (1), (a), (b), (e}, (4), (e}, (2), (a), (b) and (c} in
the Senate Third Reading Bill in lines 18 through 25 on page
38 and lines 1 through 13 on page 3% by deleting these lines in
their entirety and inserting in lieu thereof the new material:
"{1) When a defendant is convicted of the offense of deliberate
- homicide the courit shall impose a senténce of death in the
following circumstances, unless there are mitigating Circum-~
stances: - - o ' .
‘ (2). The deliberate homicide was committeed by a person
serving & sentence of imprisonment in the state prison, or
(b} The defendant was previously convicted of another
"deliberate homicide; oxr _ ‘
{c) The victim of the deliberate homicide was a peace officer
 killed while performing his duty.", and

be Ifurther amended on page 40, section 1, 94-5-202, subsection
(¢), line 21 of the Senate Third Reading Bill after the word
"weapon™ by deleting the punctuation mark “"+" and inserting

in lieu thereof the new material "; or (4d) Bodily injury to a
peace officer.", ard '

be further amended on page 43, section 1, 94-5-304, subsections

. . (1) and (2), lines 20 through 25 and continued over to page 44,

lines 1 through 4 of the Senate Third Reading Bill by deleting
all of the material in lines 206 through 25 and lines 1 through 4
and inserting in lieu thereof the new material: YA court

shall impose the sentence of death followineg conviction of
aggravated kidnapping if it f£inds that the victim is dead as the
result of the criminal conduct unliess there are mitigating
" circunstances.”, and

be further amended on page 47, section l, 94-5-506, subsection
(1Y, line 22 in the Senate Third Reading Bili after the word
"prove" by deleting the material ""by a preponderance of the
evidence™, and : ‘

be further amended on page 58, section 1, 94-6-201, lines 20
through 25 and continued over to lines 1 and 2 on page 59 of the
Senaté Third Reading Bill by deleting all the material on lines
20 through 25 on page 58 and lines 1 and 2 on page 59 in their
entirety and inserting in lieu thereof the new material “uEnteF
or Remain Unlawfully.” A person enters or remains unlawfully in
or upon any vehicle, or occupied structure of premises when he .
is not licensed, invited or otherwise privileged to 4O SO. A
person on foot who enters or remains upon uninclosed lgnd is ‘
privileged to do so unless notice is perseonzlly communlgated hle)
Fim by an auchorized person, or_unless such notice is given by
posting in a conspicuous manner.
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HOUSE OF REPRESENTATIVES - . ‘ 4= March 10; 1973

. HQUSE COMMITTEE ON-JUﬁICIARX AMENDMENTS TO SENATE BILL 109 {(Con't.)

In no event shzll civil liability by imposed upon +he ownerxr

or.occup@er of premises by reason of any privilege created by
this action.”, and : :

be further amended on page 93, section 1, 94-7-501, lines 2

: through ‘22 of the Senate Third Reading Bill by deleting this
~ section on Treason in its entirety, and

be further amended on page $3, section 1, 94-7-502, lines. 23,
24 and 25 and continued to page 94, 1ines 1 through 23 of the
Senate Phird Reading Bill, by deleting this section on
Desecration of Flags in its entirety, and : .

 be further amended on page 104, section 1, 34-8-110, lines 8
‘+hrough 25, page 105, lines 1 through 25, page 106, lines 1 and

5 of the Senate Third Reading Bill by deleting all of the section
on "Obscenity” and inserting in lieu thereof the new natexial:.

94-8-110. Obscenity ,

(1} A person commits +he offense of obscenity when, with
knowiedge of the obscene nature thereof, he purposely ox
knowingly: . ' : :

() Sells, delivers or provides, O offers or agrees to sell,
deliver or provide any obscene writing, picture, record or other
representation oOr embodiment of the obscene anyone under the
age of eighteen {18); or '

(o) Presents or directs an obscene play, dance or other

. performance or participates In that portion thereof which makes

Tt obscene to anyone under the age of eighteen (18); ox

{c) Publishes, exhibits oI otherwise makes available anything
obscene to anyone under the age of eighteen (18} : oxr :
—(d) Performs an obscene act Or otherwise presents an obscene
exhibition of his body to anyone Gnder the age of eighteen {18); oxr

— (e) Creates, buys, procures or possesses obscene matiter Or
material with the purpose to disseminate 1t toO anyone unoexr the

“age of eighteen (18); ox

(f). Advertises oOr otherwise prometes the sale of obscene
material or materials represented or held out by him to be obscene-

(Z) A thing is obscene if: (&) the dominant theme of the
material taken as a whole appeals to a prarient interest, that

18, . & shamerul or morbid interest in violsnce, nudity, sex or =
~ excretion; and (b) the material 1s patently-offensive becagse it
affronts contemporary Community standards Yelating te _the - :

description or representation SF sexual matters; and (c) the
material is utterly without redeeming socilal value. ‘

T (3) In any prosecution for an offense under thils section
evidence .shall be admissibie to. show: '

evidence shall bhe acMiZ=-— -~ —— ——7r

| (a) The predoninant appeal of the material}'and what effegg

-if any, it would probably have on the behavior of people;
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- - HOUSE OF REPRESENTATIVES -2- March 10, 1973

._ HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 109 (Con‘t.)
' be further amended on page 16, section 1, 94-2-101, subsection
(47), lines 3 through 6 of the Senate Third Reading Bill after the
word “"Possession” by deleting the material “igs-a-votuntary-act
ifethe~ef§an&er~knawing1y*precareé—er-feeeéVe&—the—thing—pessesseé7
er—was—aWare—efmhis~ee§tre}—&hereaé—ferwa-suffieieﬁt-time-te~have
.beenfab&e-te—terminatewhés~centre&" and inserting in lieu thereof
' the new material "is the knowing control of anything for a
sufficient time to be able to terminate contrecl®™, and

‘be further amended on page 18, section 1,-94*2—101, subsection
(56) , line 15 of the Senate Third Reading Bill after the
word "wvulva" by inserting the punctuation merk ",", and

be further amended on page 18, section.l, 94-2-10l1, subsection
- [56), line 15 of the Senate Third Reading Bill after the word
- "person” by inserting the new material "for the purpose of

arousing or gratifving the sexual desire ©f either party®, and

be further amended on page 22, section 1, 94~2-103, subsection
-~ (2), line 19, after the words "If the" by deleting the word
"statue" and inserting in lieu thereof the word "statute™, and

c be further amended on page 23, section 1, 94-2-103, lines 24 and
. '~ 25 of the Third Reading Senate Bill after the word "defense”
. by deleting the material "wh-ieh-the—&eéen&&nt—mus{:—preve-by
a-prependerance-of-evidence”, and : . :

be further amended on page 27, section 1, 94-2-109, subsection
{1}, line 4 of the Senate Third Reading Bill after the words
"attained his" by deleting the word "sixkeenthk"™ and inserting
in lieu thereof the word "eighteenth"™, and -

be further amended on page 27, section 1, 94-2-109, subsection
(1), line 16 of the Senate Third Reading Bill after the words
“attained his" by deleting the word "sixteenth" and inserting
in lieu thereof the word “eighteenth", and

be further amended on page 29, section 1, 94-2-112, subsection
(2}, lines 5 and 6 of the Third Reading Senate Bill after the
word "proof" by deleting the material "7-by-z-preponderance~of
‘ethe-evidenee", and : ‘ :
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. . . HOUSE OF REPRESENTATILVES -3- March 10, 1973

'HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 109 (Con't.)}

be fgrther anended on pages 38 ané 39, section 1, 94-5-105, sub- .
sections (1), (a), (b), (¢}, (&), (e}, (2}, (a}, (b) and (c) in
the Senate Third Reading Bill in-lines 18 through 25 on page-
38 and lines 1 through 13 on page 39 by deleting these lines in
. their entirety and inserting in lieu thereof the new material:
"{l) When a defendant is convicted of the offense of deliberate
homicide the court shall impose a sentence of death in the
. following circumstances, unless there are mitigating circum-
. stances: ‘ o . . '
- {a) The delikerate homicide was committeed by & person
- serving a sentence of imprisonment in the state prison, or
(b) The defendant was previously convicted of another
deliberate homicide; or . v
(¢} The victim of the deliberate homicide was a peace officer
killed while performing his duty.", and i

be further amended on page 40, section 1, 94-5-202, subsection
{¢), line 21 of the Senate Third Reading Bill after the word
*weapon” by deleting the punctuation mark "=" and inserting

" in lieu thexeof the new material "; or (d) Bodily injury to a
peace officer.”, and ’ .

- be further amended on page 43, section 1, 94-5-304, subsections
. (1) and (2), lines 20 through 25 and continued over to page 44,
.* lines 1 through 4 of the Senate Third Reading Bill by deleting

all .of the material in lines 20 through 25 and lines I through 4
and inserting in lieu thekxeof the new material: "A court
shall impose the sentence of death following conviction of
aggravated Kidnapping if it finds that the victim is dead as the
result of the cr minal conduct unless there are mitigating

* eircumstances.”, and

. be further amended on page 47, section 1, 8%4-5-506, subsection
(1), line 22 in the Senate Third Reading Bill after the word
nprove® by deleting the material ""by a preponderance of the
evidence®, and :

be further amended on page 58, section 1, 94-6-201, lines 20
through 25 and continued over to lines 1 and 2 on-page 59 o§ the
Sénate Third Reading Bill by deleting all the material_on lines
20 through 25 on page 58 and lines 1 and 2 on page 33 1nf§he1r
" entirety and inserting in lieu thereof the new material ""Enter
or Remain Unlawfully." A person enters or remains unlawfully 1in -
.Or _upon any vehicle, or occupied structure of premises when he
is not licensed, invited or otherwise privileged to dC s0. &
person on foot who enters or remains upon unincilosed land_ls
privileged to do so unless notice is persanally,com@unlcated +o
_him by an authorized person, or unless such notice 1is given by
‘posting in a conspicuous mannex. - ' ~
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HOUSE OF REPRESENTATIVES - . ~4- March 10, 1573

HQUSE COMMITTEE ON JUﬁICIARY AMENDMENTS'TO SENATE BILL'109 {Con‘*t.
In no event shall civil liability by imposed upon the owner

or_occupier of premises by reason of any privilege created by
this action.", and ‘ :

be further amended on page 83, section-l, 94-7-501, lines 9
"through 22 of the Senate Third Reading Bill by deleting this

‘section on Treason in its entirety, and

be further amended on page 93, section 1, 94-7-502, lines 23,
. 24 and 25 and continued to page 94, lines 1 through 23 of the

Senate Third Reading Bill, by deleting this section on

Desecration of Flags in its entirety, and- '

be further .amended on page 104, section 1, 94-8-110, lines 8
through 25, page 135, lines 1 through 25, page 106, lines 1 and

2 of the Senate Third Reading Bill by deleting all of the section
on "Obscenity" and inserting in lieu thereof the new material:

924-8-110. .QObscenity :

(1} A pexrson commits the offense of obscenity when, with
knowledge. of the obscene nature thereof, he purposely or
knowingly: .

(a) Sells, deliveis or provides, or offers or agrees to sell,
deliver or provide any obscene writing, picture, record or other

" Yepresentation oxr embodiment of the obscene anyone under the
age of eighteen (18); or - A

(L) Presents or Girects an obscene play, dance or other
performance or participates in that poriion thereof which makes
it obscene to anyone under the age of eighteen (18); or .

{c)y Publishes, exhibits or otherwise makes available anything
obscene to anyone under the age of elghteen (18); ox

(d) Performs an obscene act Or otherwise presents an obscene
exhibition of his body to anyone under the age of eighteen (18): or

(&) Creates, buys, procures or possesses obscene matter Or
material With the purpose to disseminate it to anyone under the
age of eighteen (l18); or :

{f) Advertises or otherwise promotes the sale ¢f obscene
material or materials represented or held out by him to be obscene.

{2) A thing is obscene if: (a) the dominant theme of the
mateTial taken as & whole appeals to a prurient interest, that
is, a shameful or morbid interest in violence, nudity, sex oOr
excretion; and (b) the material is patently offensive because 1t
affronts contemporary community standards relating to the
description or representation of sexual matters; and {¢) the
material is utterly without redeeming sociédl value. ]

—{3) In any prosecution for an offense under this section’
- evidence shall be admissible to show: .' :

“{a) The predoninant appeal of the material, and what effect

4f any, 1t would probably have on the behavior of people; -
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HOUSE OF REPRESENTATIVES -5 March 106, 1973
ot s o

'HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 109 tCon't.)

(b) The artistic, llterary, sc1ent1flc, educational or other.
merits of the matarial;

. t(c) The degre= . of public acceptance of the materlal in this
state;
{d) Appeal to prurient interest, or absence thereof, in
.advertising or other promotion oOf the material; or
- {e) Purpose of the authoxr, creator, publisher or disseminatoxr.
(4} A person convicted of obscenity shall be fined not to exceed
five—hundred dollars (SSOO) or be imprisoned in the county 3a11 :
for -a term not to exceed 31x {6) months, o- both.", and

be further amended on page 113, sectLOn 3, line 11 of the Senate
Third Readlng bill after the words "or from a” by deleting the
material "reletivay", and ‘

be further amended on page 148, section 29, lines 16 -and 17 of the
Senate Third Reading Bill be deleting the materlal "54-491-23
renambefe&-94-5-6:i—-94—462—ts—renﬁmbefea 34-5-632%, and

be further amended on page 159, section 31, 95-2206.4, 11ne 1 of
the Senate Third Reading Bill after the word "exceed" by deleting .
the material "fiv=-45}" and inserting in lisu thereof the new
material "ten (10)%, and

.4  be further amended on page 159, section 32, line 5 of the Seanate
. -Third Reading Bill after the figures 94- 305," by addlng the new
material "94-40Q1 through 94-402,", and

be further amended on page 161 in the Senaté Third Reading Bill-

by adding the new section 36 to read as follows: ""Section 36.
Section 26-~110.2, R.C.M. 1947, is amended to read as follows:

: "26-110.2. Power of wardens in protection of private

property. State fish and game wardens (state conservation officers)
- shall have the power of peace officers in the enforcement of section
84-3368 94-6-102, B4-3365 54-6-203 and 32-4410, R.C.M. 1947.“, and

be further amended on page 161 in the Senate Third Reading Bill

by adding the new section 35 to read as follows: Section 35.

Section 26-110.1, R.C.M, 1947 is amended %o read as follows:
"26-110.1 Protection-of private property by. £ish and game

wardens ex oOfficio fire wardens. It shall be the Gulty Of Scate.

fish and game wardens (state conservation officers) to enforce the

. provisions of sections 854-32088 94-6-102, 54-3388-94-6-203 and

32-4410, R.C.M. 1947, on pxivate. lancs where public recreation

is permitted, and to act as ex officio firxe wardens as provzded

by section 81-1412, R.C.M. 1947.7"._

BE CONCURRED IN AS AMENDED

JAN. 04 ' 00 (TUE) 16:41 COMMUNICATION No:13 PAGE. 64



JAN-24-9@ 17:43 FROM:STATE LAW LIBRARY OF MT ID:-4064443603 PAGE 176

* »

HOUSE OF REPRESENTATIVES -5~ | March 10, 1973

_HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO 3SENATE BILL 109 (Con't.)

_(b) The artistic, literary, scientific, educational oxr other

merits of the material; B . : :
. t(c) The degree of public acceptance of the material in this
state; ' '

- {d) Appeal to prurient interest, or abssnce thereof, in
advertising or other promotion of the material; or

. (&) Purpose o- the author, creatox, publisher or disseminator.

] (¢} A person convicted oL cbscenity shall be £ined not to exceed
_fzve»hundred dollars ($500) or be imprisoned in the county jail
for a term not to exceed six (6) months, oxr both.”, and

~be.fﬁrther amended on page 113, section 3, line 11 of the Senate
Third Reading bill after the words "or from a™ by deleting the
material "reiativer", and '

be further amended on page 148, section 29, lines 16-aﬁd'l7 of the
Senate Third Reading Bill be deleting the material "54-406:—-:s
__renﬁmbefe&—94—5—6&i7—94—492—i5—2en&mbefeé-94-5—6%2“, and

be further amended on page 159, section 31, 95-2206.4, line 1 of
+he Senate Third Reading Bill after the word "exceed” by deleting
the material "£iva-+45}" and inserting in lieu thereof the new
material "ten (10)", and : :

., be further amended on page 152, section 32, line 5 of the. Senate
. Third Reading Bill after the figures 94-306," by adding the new
material "94-401 through 94-402,", and

be further amended on page 161 in the Senate Third Reading Bill

by adding the new section 36 to read as follows: ""Section 36.

Section 26~110.2, R.C.M. 1947, is amended to read as follows:
T36-110.2. Power of wardens in protection of private

property. State fish and game wardens (state conservation officers)

shall have the power of peace officers in tne enforcement of section

54-3368 94-6-102, 54-3360 94-6-203 and 32-£410, R.C.M. 1947.", and

be further amended on page 161 in the Senate Third Reading Bill
by adding the new section 35 to read as follows: !Section 35.
~ Section 26-110.1, R.C.M. 1947 is amended €O read as follows:

T ®54-110.1 DProtection of private property by fish and game
wardens ex officio fire wardens. It shall be the duty of state.
fish and game wardens (state conservation officers) to enforce the
provisions of sections 3894-3368 94-6-102, §4-3369-94-6~203 and '
32-4410, R.C.M. 1947, on private Jands_ where public recreation
is permitted, and tc act as ex officio fire wardens as provided
‘by section 81-1412, R.C.M. 1947.". , . R '

BE CONCURRED IN AS AMENDED
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) HOUSE'_ OF REPRESENTATIVES

te #ﬁlfd ‘Reading ‘Biil" by .
tlretj and renumberlng the ~

'bg.furt_e; amended'on?page‘ld sectlon l 94- 4101; éuhééct16n (155;

on page 11, sectlon 1,'94 -101;" subsection (25),
h.16 of the Senate Third Readqu Bill after the o
;d‘f;gures “(25)" by deletlng all of the materlal in

o ntox1cat1ng‘subsfance means . any substance havzng an halluc;nooenlc,: “a
adepressant; -stimulating, . or narcotic effect,. taken in.such guantities :
asyto ampair mental or physical: capability-including but not. -
imitedito.any, beverage containing one half of one per centum -
Hd/2-08:71%) or more of -alcohol by volume; provided, that the fore~"
;901ng -definition shall not extend to dealcoholized wine, - nor. : -
to..any. beverage or liquid:produced by the process by which beer,,
ale,:port-oriwine 1is produced,: if 1t ‘contains less than’ one-ha1f~]:
-of jone Per centum (1/2 of 1%} of alcohol by volume. and e

] 'fsectlon l, 94- °~101, sabsectlon
:(31}, 11nesﬁ22 and 23 of the Sénate Third- Reading Bill after the
e WOLER: *r"Misdemeanor” by deletlng the:material "hes-the-meaming -

o ,”sgeeiﬁiea 1n—sectten—94 &-iGS" and _nsertﬂng in lieu tbereof

S~

nded on page 14 sectlon 1, 94 2- 101, subsectlon
Yand 7 of. the' Senate ‘Third : Readlng Bill after ‘the "
";by deletlng the - materlal “has the meaning T
“in ssection’ 94 ‘1~ 105" and 1nsert1ng in 11eu ‘théreof . the

g 51mprlsonment;or,f1ne is. authOrlzed.~ Offensea are. ClaSSlfled as
. felonles X mlsdemeanors" and I - S
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HOUSE OF REPRESE\TTATIVES -2- o March 10, 1973 _' .

,_HOUSE COMMI EE' oN. JUDICIARY AMENDMENTS O SENATE BILL 109 (Con gy

subsectlon

sectlon 1 94 2*101,

."_1on by deletingf > X
-ipn&erwknew:ngiy—procu ad ot-rec;&ve&—ehe-thtng—peseessedy ,
- —ansuéfte:ent ttme—te-have,*x"

.n pageazzk .SEE ion l 94~2— 103 subsectzon
S"IfEhe" . by deletlng ‘thé word
ﬁthereof the word “statute and

arther amended on pa.g‘e 33 ‘section 1, $4-2-103, ‘lines 24 and

ﬁthe‘Thlrd Reading Senate Bill. after the word "defense”
1ng~the materxal wh:ch— ha—éefenéant—mustvpreva—by

;o and ” .

‘amended on page 27 sectlon l 94~2 ~¥09,! Subsectioh'
of . the Senate Thlrd ‘Reading . Bill after the words
is® by deletzng the word. sxxtnenth" and 1nsert1ng '

thereof the word elghteenth“; and

“be. ‘furthe) amendedfon page 27,?se,-lo “; 94 2 109, subsectlonif‘

16 of the -Senate Third Reading Bill- after the words
is” by deletlng £hé word - stxteenth"‘and 1nsert1ng

t Nreof the word elghteenth“”;and .

“f:~be' ur'her“amended on page 29 sectlon 1 94*2 112 .sﬁbseCtiOh

' 11lines ‘5 @nd 6 of the Thlrd Readlng Senate Bill after the

proof“ by deletlng the materlal -~by—a—grepan&erance—o§_
taence”, TR SR
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r

“"'HOUSE“COMMITTEE ‘ON JUDICIARY AMENDM%gﬁiM?O SENATE BILL 109 (Con't. )i

aﬂmeww(uqadj @@yé) g%jvmwyunund,q,

Y- amended on pages 38 and 39, sectlon l,~94*5 lO:, sub~'.. L
: ‘ﬁ(a)' (b),:(C),L(d), (e), (2), (a), (b) and (e).in - ., .

HOUSE OF”REPRESENTHTIVES -  =3- . March'10, 1973

es,l through 13. on page 39 by deletlng these 11nes in
etyﬂand 1nsert1ng inilieuw’ thereof the . new material: -
‘defendant (is- conv1cted -of the offense of dellberate

g B de ‘was’ commi teed' voa- perSOn
‘serv1ngwa sentence of. 1mprlsonment in the. state prison, Or -
o b )y The defendant was prevzously conV1cmea of another

- d,llberate -homicide; L

' s{c)zTheivictim of the dellberate homlclae was a peace off¢cer
kllled“whlle perfbrmlng 'his duty., - and :

: ,amended on page 40, sectlon 1, 94-5-202, Subsectlon o
‘21_Qf ‘the . Senate Third Reaa;ng Blll after the word

ap y‘deletlng “the" punctuatlon mark "-" and inserting

: 11 0 thereof the: new materlal ®; or (d) Bodlly injury to a

peace offlcer. F and L

be further amended on’ page 43, sectzon 1, 94-5- 304, subsectlons
(1) 7and (2),.11ne= 20 through 25 and continued over to page 44,
""*v‘l?through 4 of -the -Senate Third ‘Reading Bill by deleting
f the materlol in . lines 20 through 25 and: lines 1 through 4
sertlng in‘lieu thereof . the new material: | "A court
impose  the sentence ‘of death follow1ng'conv1ctlon of 4
lf it finds that the Vlctlm is dead as the-

,amended .page 47, sectzon 1, q4 5 506, SubsecthP
2.:in theESenate _Third ‘Reading '‘Bilji after the word

_deletlng the materlal ““by a- prebonderance of the
,and,ﬁx.,s ST “ ';lf; _

he urther amended on page 58, section. 1 94 6—201, llnes 20 .

‘ nd, continuved over to lines 1 and. 2 on- page 59 ‘of the
Readlng Bill by deleting- ‘all.the materlal on lines

25" 6n page 58" "and lines 1 &nd.2 on:page 59 in their
¢ and 1nsert1ng in . Jieu’ thereof “the new material "IEnter

main nléqull -ﬁ _A persoh enters or remains unlawfully in

r1v1leged +o do so uniess: notlce is personal
: rlzed person ey unless such

notlce 15 glven by

JAN. 04 ' 00 (TUE) 16:47 COMMUNICATICON No:14 PAGE. 4



JAN-84-0@ 17:47 FROM:STATE LAW LIBRARY OF MT ID:48654443683 PAGE 578

- HOUSE OF REPRESENTATIVES | 4= ’ March 10, 1973 @

‘HOUSE _V"COMITTEE on J’UDICIARY AMENDMENTS T0 SENATE BILL 109 (Con £.)

'5Iﬁ O event hall c1v11 llablllt b _imposed upon the owner .

age 94, ‘1lines . 1: through 23 of the
y deletlng this sectlon 6n
ana :

ate Tblrd:Readlng Blll by deletlng all of the sectlon
ity ana lnsertlng in. lied thereof the new materlal.

- bsoenlty ¥ '¢‘ Seiepe K

11 A.person commitsithe . offense ofiobscenlty when, thh
“knowledgeof: the obscene nature thereof “he purposely or

jknow1ngly.. :

' -{a).'Sells, delivers or: prov1des, or offers or agrees to sell,A

' vﬁgdelz.ver oY provide any obscene writing, picture, record or_other .
ﬁregresentatlon or embodiment. of the obscene anyone under the

gage 0f- elghteen (18); or . .

'{b) .Prégénts or.directs -an obscene play, dance or. other"
Qerformance Q- part;q_pates in that portion=thereof’ which makes
it -obscene toianyone under the age 6f eighteen (1B); or :
=€) Publishes,. eXhibits OFr. OLRGTWLSE -makes . aval’able anythlng
obscene to. anyone ‘under the. age of eighteen 7(18) ; ~or .:

=i (d) “PEérforms. an .obscene .ack .0r otherwise presents an obscene v
éxhibition of i his body to anyone under the age of eighteen- (18); or

~{e) “Creates, buys, procures or possesses:obscené matter or .
rhaterial with the . purpose  to d;ssemlnate xt +t0o- anyone under the
age .of . elghteen (18): oxr .- =
; cens i (F)  Advertises ox otherwxseupromotes -he sale of obscene :
‘~ﬂ'rmater1a1 ‘or materials represented .or held out by him:to be obscene.

e T (2) A CERiRg 15, obscene 3f:  (a) the dominant theme OFf Ehe -
materlal takenlas -2 'whole .appeals: to . a: prurlent interest, that
igiawshametal vor morbid “1nterest in violence, nudity, sex or
excretxon and x{b) . the material is patently. -offensive because it

Efronts;contemporary community - stardards relating to.the.

descrlptlon ot representation of 'sexvalimatters;-and . (c) the

mater1a1 :1g-utterly. without redeeming social: value.,,

: < {3} Invany«prosecution’-for-an - offensejunder thzs sectxon
._fev1dence shal] :be:admissible .to show: =77 ‘ e
s so{aY. The predomlnant appeal of the’ matarlal, and what effect W
. f ax;y, 1t would probably -have on the behavz.or of people, .

P

ttaesi
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5

March 10, 1973

£d): P znterest ?or absence thereof, 1n';s
Eisihg. or,other. promotionof:.the . material;. or: 2 PR
€)¥Purpose:of ‘the:author,iicreator;: publlshercor dlssemlnator.pw;u"
4)=Azperson:convicted: -Of sobscenity .shall be:fined“not to.exceed
five=hundred doliars. ($500) ~or be imprisoned in' the.county 3all

‘ for a term not to exceed Six (6) months, or both.", and

be further amended on page 113,(sectzon 3, lzne 11 of the Senate
Thlrd Readlng ‘bill aftexr the words or from a" by aeletlng the
: i =reiattve— ’ and o .:._. T N

.b “fuarth ' ended on- page 159, sectlon 31, 95 2206 4, 11ne 1 of
the ‘Senate ‘Third Reading Bill aftér the word “"exceed” by deleting
.5the materlal "fzve {5}" and . lnsertlng in lzeu thereof the new

Sectlon 32 line S of the Senate 4

-fu ther amended on page 159

g he niew sectlon 36 to read as follows-w "“Sectlon 36.
6-<110. 2, ‘RSC.M: 1947, .is.amended tc read ias. follows.
A26-110 2. .Power of wardens ‘in-protection of private .
: ~State fish and game wardens (state .conservation offlcers)
the power of .peace officers in -the enforcement. .of. section
102“ 94—3389 94%6-203 and‘32—4410, R C M. 1947..{ and :

, ended on page 161 in the Senate Thlrd Readlng Blll
y_fdd g'the new sectlon 35 to- read as follows-'”fSectlon 35,

-] <1101, RIC.M.°1947 is amended to readias follows:- -
26% ;lgiProtectmon of" prlvate property. by. fish-ahd. ‘game | -
ardens ex Officic fire Wardens.. It shall be -theduty of.state | = -
1sh nang ame :warderis {state. conservatlon officers) to enforce the - .
FOVISLiORS J0L; Bections . 04=3308 .94-6=102, 94-3369-94-6-203 and. . .
2=4410,-RoC.ML-. 1947,--on private 1ands: where public Tecoreation

‘Agtpermitted, sand. to. act -as:-ex; off1c1o flre wardens as prov1ded
by.section 81-141z, R.C. M. 1947. : : R A e T
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March 19, 1973
JUDICIARX JOINI CONFERENCE COMMITTE=

SENATE BILL NO. 109

Committee members appointed and present were Senators
McKeon, Turnage and Zody and Representatives Hall, Lucas
and Baucus. The meeting was called to order ir Room 436 of
the Capitol Building at 10:40 a.m. on Monday, March 13, 1973. :
Also present was Mr. Terry Cosgrové from the Criminal Code ' i
. Commission. - o ' ‘ :

See attached exhibit for amendments which the Senate acceded
‘+0 and the House receded to. In regard to the amendment on the
death penalty there was much discussion among ~oumittee members.
Representative Lucas moved to de¥te the portion of amendment on
death penalty as pertained to gain and reinsert that portion

as pertained to heinous O atrocious crime. The motion failed
with Senators McKeon and Zody and Representative-lucas voting aye.
Representatives Baucus and Hall voted no and cenator Turnage was
absent during this vote.

Representative Lucas moved to add deliberate homicide by
ambush or lying in wait or death by torture to the death penalty.
Senatoxr McReon seconded. The motion carried with all members
voting aye, Senatox Turnage absent.

Considerable discussion ensued regarding the amendment
deleting the section on freason. Senator McKeon noved to put
treason back into the Criminal Codes. Senator Turnage seconded.
On a roll call vote the motion failed with Senators McKeon, zody
and Turnage voting aves RepreSentatives paucus and Hall voting nos

Representdive Tumcas absent for this vote.

My. Terry Cosgrove was directed to write the amendatory
language for the additional amendments oOn the death penalty.

All business being concluded the meeting adjourned at 12:10 p.M.
7
i

IMcK:JCH:pb | ' #5%E TICKEON, CHAIRMAN |
B GENATE JUDICIARY
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March 19, 1973 it

JOINT CONFERENCE COMMITTEE REPORT TO HOUSE JUDICIARY COMMITTEE

AMENDMENTS DATED MARCH 10, 1973 AND HOUSE THIRD READING AMENDMENTS
DATED MARCH 13, 1973 TO SENATE BILL NO. 109,

That the Senate accede to the twe houée Third Reading aAmendments,

- And further that the Senate accede to the House Committee on
'Judlc1ary amendments on pages one and two,

And further that the Senate accede to the House Committee on
Judlczary amendments on page three of the amendments, first amend-
‘ment, and by inserting the following new material at the end of that

amendment:

“(d}y the deliberate homoc1de was committed by means of
torture: or

(e} the dellberate homoclde Was committed by a person lying
in wait or ambush; o .

{£) +the delmberate]nmoc;de was commltted a8 a part of a2
scheme or operation which, if completed, would result in the death
of more than one person.”,

And further that the Senate accede to the House Committee oOn
Jud1c1ary amendments on page three, paragraphs two, three and <our,

And further that the House recede to the House Committee on
Judlc;ary amendments on page three, paragraph five,

And further that the Senate accede to the House Commlttee
on Judiciary amendments on page 4, paragraph one, an amendment
pertaznzng to respassing, section 94-6-201,

And further that the Senate accede to the House Commlttee
‘on. Jud;czary amendments on page four, paragraph two,

' and further that the House recede to the House Committee on
Judiciary amendments on page-four, paragraph three(

. And further that'the Senate accede to the House Cqmgittee on
Judiciary amendments on page four, paragraph four pertaining to
obscenity which continues over to page five,

_ And further that the Senate accede to the House Committee on -
Judiciary amendments on page five, the flrst full paragraph,

And further that the House recede to the House Committee on
Judiciary amendments on page five, the second full paragraph,

And further that the Senate accede to the House Committee oOn
Judiciary amendments on page five, the third full paragraphr

. . and further that the House recede to the House Committee on
-Judiciary amendments on page five, the fourth. hul} paragraph,
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. ' and further that the Senate accede to the liousa Cormittee on

JAN-84-9@ 17:51 FROM:STATE LAW L

Judiciary amendments on page five. the first full paragraph.:

- 3 £ “e Rounoe recadse to the Youse Committe
~ And furtheyry that the Bov e oond a1t paraczazh,

Judiciary amendnents on page Live, the Sccon S ?

& £a at s 3 Ehe T mittes on
And further that the Senate acccéeuto'ghe ?ouse gom§i§§e=
Judiciary smendments on page Tive, t&e £hird full paragrTapas

And furthex that the House recoda to the iouse ggfmiﬁtge on
Judiciayy erendments en page five, the fourth full paragrapi,

£ ‘ i . a he I A rrittoe on

An¢ further that the Senmte accele to ?M? ;?uff io.;ivt o on
1 r ¥ - o 2% fuigl’ 2 -9 S 4

Judiciary amendments on Tage Live, the £ifth full »pexacs oo

. And fuxther’tﬁat the Senate accede to the Zouse Compittes On

i ne: siwth Tall paragraph
Juciciary amendments on pacge five, tha S3wes fall parasramt,

£ {11’ M 6% he arred in.
and +ha* az so anended Senate 5111 No. 108 2e cogcdrr G
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