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SURS Review Process

- Policy/rule/coding change

Audit is Selected
-Referrals
- Computer Runs
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SURS Performs Review

- Provider is notified

- Medical records not aiways reguired
- If required, medical records are
requested and reviewed
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Overpayment is
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Overpayment Letter Sent Overpayment Letter Sent DOJ - MECU
Provider agrees, Case goes to Administrative Review - Provider agrees,
makes payment Department renders a determination and makes payment
and case is sends letter to provider and case is
closed. closed.
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Provider agrees, makes
payment and case is
closed.

Department
closes case
due to new
information

Provider requests a Fair Hearing,
hearing is held and officer renders a
decision

Settlement Négotiations can

happen at any point during the

process and are an essential

tool for compromise and case

resolution.
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Department Upheld - Provider
pays or Department loses - drops
the case

Unsuccessful party takes case to
Board of Appeals — Board
renders decision

Department Upheld - Provider
pays or Department loses -
drops the case

v

Unsuccesstul party takes case
to District Court — Court
~ renders decision

v

drops the case

Department Upheld - Provider
pays or Department loses and

Unsuccessful party takes
case to Supreme Court -
Court renders decision
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Department of Public Health and Human Services
Testimony on HB 469 — Revise Medicaid Payment Laws
House Business and Labor

2/7105

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE COLLECTION OF
PAYMENTS IN THE MEDICAID PROGRAM PREVIOUSLY MADE BY THE DEPARTMENT OF
PUBLIC HEALTH AND HUMAN SERVICES TO HEALTH CARE PROVIDERS; AUTHORIZING

THE DEPARTMENT TO COLLECT PREVIOUS PAYMENTS MADE TO A PROVIDER .

BECAUSE OF PROVIDER FRAUD OR ABUSE; PROHIBITING THE DEPARTMENT FROM
COLLECTING PAYMENTS MADE AS A RESULT OF DEPARTMENTAL OR PROVIDER
ERROR; PROVIDING THAT INTEREST ACCRUES ON A PAYMENT MADE BECAUSE OF
FRAUD OR ABUSE FROM THE DATE ON WHICH THE PAYMENT WAS MADE BY THE
DEPARTMENT; PROHIBITING THE DEPARTMENT FROM SUSPENDING PAYMENTS TO A
MEDICAID PROVIDER AT CERTAIN TIMES; PROHIBITING THE DEPARTMENT FROM
COLLECTING PAYMENTS PRICR TC A HEARING REQUESTED BY THE PROVIDER; AND
AMENDING SECTION 53-6-111, MCA."

House Bill 469 would amend §3-6-111, MCA, to PROHIBIT THE DEPARTMENT
of PUBLIC HEALTH AND HUMAN SERVICES FROM COLLECTING
PAYMENTS MADE AS A RESULT OF DEPARTMENTAL OR PROVIDER
ERROR...” The Department is currently able to collect previous payments to a
provider “...to which the provider was not entitled, regardless of whether the
incorrect payment was the result of department or provider error or other
cause...” The Department also makes interim payment for cost-based services
and determines and adjusts this payment based on facility cost reports
retrospectively (an example of this type of payment would be the cost settlement
process with 40 Critical Access Hospitals.) The proposed changes on page 1,
lines 26 through 30 and page 2, line 1 - would restrict recovery of overpayments

in either case unless fraud or abuse is present.



Because most providers who receive an overpayment of Medicaid funds do not
engage in actual fraud or abuse, passage of HB 469 would not require them to
repay Medicaid funds they were not entitled to. The result would be a negative
impact on the state’s general fund of more than $2.7 million over the coming
biennium (see fiscal note for further detail).

Technically, a state does not have to participate in the Medicaid program. For
practical reasons, however, all states do participate because they are able to
draw down significant federal match to pay for the health care needs of their low-
income, aged, and disabled populations. In Montana, this federal match will be
approximately $.71 for every $1 spent in SFY 2006 and 2007.

Because Montana has chosen to participate in Medicaid, there are certain federal
requirements that we must comply with. We are required to have a post-

- payment review process for Medicaid paid claims. This requirement is found at
42 CFR 456. The Surveillance & Utilization Review Section (SURS) within the
Quality Assurance Division of the Department of Public Health and Human
Services carries out this post-payment function for the state of Montana. SURS
is mandated to “safeguard against unnecessary and inappropriate use of
Medicaid services and against excess payments.”

Montana is furthermore required by federal law to refund the federal share of
Medicaid overpayments to providers. We have 60 days from discovery of an
overpayment for Medicaid services to recover or attempt to recover the
overpayment from the provider before adjustment in the Federal Medicaid
payment to the state is made. Our federal partners have verified that if HB 469
should pass, the state would still be required to repay the federal share of any
Medicaid overpayment identified. This is regardless of whether the provider
actually pays the state.



In addition, the state would not realize our share of an overpayment recovery,
resulting in lost revenue to the general fund. in other words, if a SURS audit
identifies an overpayment of $100, it would negatively impact the state general
fund by $100. We would have to “issue a check” to the federal government for
approximately $71, and the general fund would lose the $29 recovery the state is
entitied to.

Beyond the immediate fiscal impact to the general fund, the Department believes
that HB 469 is bad public policy. The bill proposes that only overpayments made
as a result of abuse or fraud on the part of a provider could be collected from that
provider. Fraud is a high standard to prove. It involves purposeful or knowing
conduct or omission. As such, it is a criminal offense under the Montana statutes
(53-6-155(7), MCA). Passage of HB 469 would ensure that providers who are
paid incorrectly by the state or who bill incorrectly get a free ride at the expense

of other Montana taxpayers.

As an example, let’s imagine that a provider regularly gets paid $1000 for a
service that he provides. He gets his check from Medicaid next week, however,
and based on a computer programming error, the payment is $10,000 instead of
$1000. If he doesn’t want to refund that money, he doesn't have to. It was the
state's mistake and it is not collectible under HB 469. A mistake in payment to
one provider would result in a fairly minimal impact to the state Medicaid
program. [f a hundred providers are paid before the error is found, though, the
impact becomes $900,000.

Let’s take another scenario. The provider hires a new billing agent. The billing
agent, who has no previous experience, loocks at the codes available and bills all
visits using XYZ code. This code pays $20 more than the ABC code that the
provider's previous billing agent used. XYZ is a legitimate code for this provider
type, and so when the bill is submitted, it is paid. The provider sees 100
Medicaid clients a month. Two years from now, the Department performs a



retrospective review of the code XYZ to make sure it is being billed correctly.

The Department examines the provider's medical records to see if they support
billing XYZ code and determines that the wrong code has been used. The
provider has been overpaid by $48,000 (24 months x $2000/month). Again,
under HB 469, the provider owes nothing even though he billed using an
incorrect code. It doesn'’t méet the definition of “fraud”. He didn't intentionally try
to get something' he wasn'’t entitled to. He thought he was billing correctly.

You may be thinking to yourself, it doesn’t seem fair to recover from a provider
after he has been paid. Why doesn't the state just make the correct payment in
the first place? In the vast majority of cases, we do. Our post payment
recoveries average 2/10 of one percent of the total Medicaid payments in a year.
In a budget that is estimated at $636.6 million for SFY 2004, this small
percentage that we recover is still a lot of money. |

Currently, the state pays 6.6 million Medicaid claims annually. As | just said, the
vast majority of these claims pay correctly. This is both because most providers
bill correctly and because we have various edits in place that prevent things such
as paying for a male pregnancy or a well-child visit for an eighty-year old. No
computerized billing system, however, can detect whether a provider has chosen
the wrong code in a particular circumstance if the code is appropriate for that
provider. We could place more “hoops” in our system by requiring more prior
authorization or pre-payment review. While this would reduce our post-payment
recovery rate even further, we believe that it is a poor way to do business. Pre-
payment review and prior authorization would require the state to match medical
records to the claim before we paid it. Pre-payment review is very effective in
limited circumstances but it would be cost prohibitive to both the provider and the
state if it were used non-judiciously. It would end up punishing the vast majority
of providers who bill correctly. It would be a step back in time, in terms of claims
processing, of probably 30 or 40 years and would very likely result in a mass

exodus from the Medicaid program. It is simply not a viable alternative. Overuse



of either pre-payment or prior authorization in claims processing is like killing a
mosquito with a cannon.

So, to summarize......

» HB 469 creates a system where there is no accountability for a provider
who bills incorrectly as long as no intentional fraud occurs.

* The SURS post-payment review process is federally mandated. This
federal mandate continues even if HB 469 passes.

* The state is required to repay the federal share of any overpayments
idéntified, regardless of whether we collect from the provider.

» The cost to the general fund should HB 469 pass, will be at least $2.7

million over the biennium.

Therefore, the Department respectfully requests that the Committee does not
pass HB 469,

Mary E. Daltpn, Administrator

Quality Assurance Division

Med/leg/testimony HB 469



