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Mr. Chairman, my name is Claudia Clifford, advocacy consultant for AARP Montana,
with 143,000 members in Montana.

We are testifying in strong support of HB 563 as an important element in our prescription
drug affordability campaign for our members and all Montanans facing significant Rx
burdens in their monthly budgets.

A number of states including Vermont, Maine, Minnesota, New Mexico and West
Virginia have enacted drug marketing disclosure legislation in order to shed some
sunlight on the practices of pharmaceutical companies to influence doctors, pharmacists
and other providers.

The goal of this legislation is to provide a way for the Attorney General to report the
expenditures drug companies make to promote brand name medications to doctors. We
believe that drug companies spend significant amounts on promotion because it pays off
in sales of higher cost drugs. Exposing the gifts, payments, travel and entertainment that
the drug industry gives to Montana doctors and other providers may have a significant
deterrent effect on this silent but serious sales structure that ends up burdening Montana
seniors and other heedy Montanans.

Vermont was the first state to enact drug marketing disclosure legislation, and the
Vermont Attorney General released the first report last February 2004. You have a copy -
of that report. Despite a state population of only 620,000 persons, and less than 2500
doctors, in fiscal year 2002-03, the pharmaceutical industry spent over $2.4 million in
“fees, cash, checks, honoraria, donations” which totaled half the amount reported.
Another $500,000 was spent on free meals according to this report.

This bill is modeled after the modest reporting law in Vermont. Only gifts and other
forms of payment to doctors and providers are reported. Ad costs, samples, salaries of
“drug reps” and “detailers”, bona fide clinical trials, samples, rebates, and discounts are
all excluded.

We need such legislation because:

¢ Marketing disclosure laws illuminate one of the reasons why prescription drugs
costs so much, and drug prices are rising at 3 times the rate of inflation right now.

e Disclosure laws, particularly those that track payments received by individuals,
allow decision makers like yourselves, and consumers like all of us to gauge the
impact of marketing on what prescriptions we receive.

e It is about sunshine on a very significant and lavish practice that results in real
hardships for individual Montanans trying to get the best medicines, but finding
them unaffordable. -
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This is a fairness issue. The lack of sunlight on this practice that impacts so many in such
life-threatening ways should not continue. Please support the passage of HB 363 as part
of an important effort in this Legislature to make drugs more affordable to many
Montanans.







Pharmaceutical Marketing Disclosures:
Report of Vermont Attorney General William H. Sorrell
February 25, 2004

1. Executive Summary

This is the first report of Vermont Attorney General William H. Sorrell on
Pharmaceutical Marketing Disclosures. It is based upon disclosures required by
Vermont law from pharmaceutical manufacturers, listing the amount of money
the companies spent during the past fiscal year on fees, travel expense, gifts,
and other payments to physicians, hospitals, universities and others that
prescribe or dispense pharmaceutical products. Vermont's Pharmaceutical
Marketing Disclosure Law, 33 V.S.A. § 2005 (“Disclosure Law"), requires the
manufacturers to file the disclosures with the Vermont Pharmacy Board, and
requires the Vermont Atiorney General to issue this report about the disclosures.

Vermont's Disclosure Law is the first in the nation requiring such
disclosures. As this report evidences, the Disclosure Law provides useful
information into how pharmaceutical manufacturers distribute money within the
medical community to market pharmaceuticals.

According to the first round of disclosures filed by pharmaceutical
manufacturers, from July 1, 2002 through June 30, 2003, 44 pharmaceutical
manufacturers spent $2.47 miilion on fees, travel expenses, and other direct
 payments to Vermont physicians, hospitals, universities and others for the
purpose of marketing their products in Vermont. On a national basis, this would
amount to an expenditure of $1.14 billion on such marketing. The five largest
spenders on this type of marketing during FY 03 in Vermont were
GlaxoSmithKline, Bristol-Myers Squibb, Merck, Forest Pharmaceuticals, and
AstraZeneca. These five companies spent 72.18% of the total expenditures.
Physicians and other prescribers received 49% of the total payments and
benefits, and all health care providers received 79% of the total.

The $2.47 million expenditure in FY 03 does not describe the total
marketing effort by pharmaceutical manufacturers in Vermont. The Disclosure
Law does not require the manufacturers to report expenditures on advertising or
salaries of employees, known as “detailers”, who promote products to prescribers
and others in Vermont. The Disclosure Law only requires reporting of economic
benefits given directly to physicians, hospitals, universities and others in the
course of the manufacturers’ promotion programs.

The $2.47 million expenditure in FY 03 also potentially underestimates the
actual amount of money spent by these companies in Vermont on economic
benefits given directly to prescribers and others. There was confusion among




manufacturers over whether the Disclosure Law required reporting of discounts
and rebates, which are potentially targe in value. In addition, some categories of
expenditures may have been underreported. In particular, there was wide
disparity among the companies in how they reported marketing expenditures for
the purpose of “detailing” and “education”, due in part to the absence of more
specific direction in how to distinguish between these two categories.

The Vermont Attorney General recommends changes in the Board’s
Guidelines to correct some of these problems, including:

s The Pharmacy Board should explicitly require disclosure of
discounts and rebates paid to purchasers of pharmaceutical
products.

o The Pharmacy Board should prescribe a form based upon
specific categories or descriptions for recipient, purpose and
nature of the expenditures, and require the pharmaceutical
manufacturers to use such categories or descriptions in filing
their report. The Attorney General will provide the Board with
recommended specific categories.

It Description of Vermont’s Disclosure Law ‘ L

The Vermont Legislature enacted the Disclosure Law in 2001, The
Disclosure Law requires pharmaceutical manufacturers to report to the Vermont .
Pharmacy Board, on forms and in a manner prescribed by the Board, regarding- .
marketing payments made to persons in Vermont who are authorized to
prescribe, dispense or purchase pharmaceutical products. in particular, the
Disclosure Law requires every pharmaceutical manufacturer to disclose to the
Board:

the value, nature and purpose of any gift, fee, payment, subsidy or other
economic benefit provided in connection with detailing, promotional or
other marketing activities by the company, directly or through its
pharmaceutical marketers, to any physician, hospital, nursing home,
pharmacists, health benefit plan administrator or any other person in
Vermont authorized to prescribe, dispense, or purchase prescription drugs
in this state.

33 V.S.A. §2005(a)(1).
Exempted by statute from disclosure are the following:

* Free samples of prescription drugs intended for distribution to
patients;

¢ Payment of reascnable compensation and reimbursement of
expenses in connection with bona fide clinical trials;



o Gifts, fees, payments, subsidies or other economic benefits valued
less than $25.00; and

« Certain scholarships and other financial support for medical
students, residents and fellows to attend significant educational,
scientific or policy-making conferences of medical or professional
associations.

33 V.S.A. §2005(a)(4).

The Disclosure Law prohibits the Board and the Attorney General from
disclosing information that constitutes “trade secrets” under Vermont's Access to
Public Records Law, 1 V.S.A. §317(c)(9). The Disclosure Law requires the
Board’s disclosure form to permit the reporting companies to identify any
disclosed information that they believe constitute such “trade secrets”. See 33
V.S.A. §2005(a)(3).

The complete text of the Disclosure Law is appended as Attachment 1.

As contemplated by the Disclosure Law, the Vermont Pharmacy Board
issued a “Guide to Vermont's Pharmaceutical Marketing Disclosure Law” in
August 2002. The Pharmacy Board set forth certain additional exemptions and
clarifications — not specifically described in the statute — to the companies’
reporting obligations, including: :

¢ . The name of the recipient need not be disclosed;

+ Gifts and other payments to “a person authorized to purchase
prescription drugs” means persons authorized to purchase prescription
drugs “for resale or distribution”, thus exempting gifts and other
payments to consumers; and

e Unrestricted grants for continuing medical education (CME) programs
need not be disclosed.

The complete text of the “Guide” can be found at
hitp://vtprofessionals.org/opri/pharmacists/forms/quiderxdisclosure.pdf.

As a result of concerns raised about enforcement of the Disclosure Law,
the Board will require disclosure of recipient names and date of payments,
beginning with payments made on January 1, 2004. The Board’s policy requiring
disclosure of recipient names is described in 2 memo accessible on its website at
http://vtprofessionals.org/opr1/pharmacists/forms/rxdisclosenames.pdf.




lil. Summary of Pharmaceutical Marketing Expenditures

The Attorney General's Office organized the data submitted by the
pharmaceutical manufacturers in four ways:

¢ Payments of each pharmaceutical manufacturer, organized by
rank;

» Payments of all manufacturers organized by type of recipient;

» Payments of all manufacturers organized by nature of expenditure;
Payments of all manufacturers organized by purpose of
expenditure.

1. Total Payments of Each Pharmaceutical Manufacturer

According to the reports filed by pharmaceutical manufacturers, 44
pharmaceutical manufacturers spent, for the purpose of marketing the
companies’ phammaceutical products, more than $2.47 million from July 1, 2002
through June 30, 2003, on fees, travel expenses, gifts and other direct payments
to Vermont physicians, hospitals, universities, and others who are authorized
under Vermont law to prescribe, dispense or purchase pharmaceutical products
in Vermont.! On a national basis, this would amount to an expenditure of $1.14
billion on such fees, travel expenses, gifts and other direct payments to )
physicians, other prescribers, hospitals and universities.2 The list of
expenditures, ranked by company, is appended as Table 1.3

The following companies were the five largest spenders during FY 03 in
Vermont:

GlaxoSmithKline
Bristol-Myers Squibb
Merck

Forest Pharmaceuticals
AstraZeneca

. & & o @

These five companies spent 72.18% of the total expenditures in Vermont.

2. Payments by Recipient

'0f the 51 companies that have filed reports, seven claimed that they were not subject to the law
andfor had no reportable expenditures in Vermont.

2 The $2.47 million expenditure in Vermont amounts to $4.02 for every person in Vermont (pop.
613,080). If the same level of expenditures existed throughout the United States (pop.
284,796,887 the total national expenditure would be $1,144,883,485.

® Table 1A ranks the companies’ expenditures by combining the Johnson & Johnson
pharmaceutical subsidiaries.



Table 2 describes the expenditures in FY 03 by the type of recipient of the
reported payment or other economic benefit. Persons authorized to prescribe
pharmaceuticals in Vermont, including Vermont physicians, received $1.22
million, or 49% of the total payments. Other health care professionals, including
recipients who were only identified as “health care professionals” in the
companies’ disclosures forms, received $718,979.00, or 29% of the total
payments. Together, all health care professionals received $1.94 million, or 79%
of the total. Hospitals, clinics and universities received $500,334.19, or 20% of
the total.

There are 10 categories of professionals authorized to prescribe in
Vermont: dentists; naturopathic physicians; nurse practitioners; optometrists;
osteopaths; physicians; physician’s assistants; podiatrists; scientific investigators;
and veterinarians. The Vermont Secretary of State and Department of Health
currently list 5,344 persons as licensed in all of these categories. If the $1.22
milfion expended on prescribers were spread evenly throughout the prescribing
community, then each person authorized to prescribe pharmaceuticals would
have received $228 in FY 03. Next year, when the Board requires the
companies to identify the name of the recipient, it will be possible to calculate the
actual spread within the Vermont medical community of the payments to
prescribers.

. 3. Payments by Nature of Expenditure

Table 3 describes the expenditures in FY 03 by the “nature” of the
expense. “Nature” of marketing expenses, as set forth in the Disclosure Law, -
means a description of the kinds of payments or benefits that were provided.
Examples of nature of expenditures include cash, checks, honoraria, or other
direct payments to physicians; payments of food and beverages; payments of
lodging and other travel expenses; discounts, rebates and other payments that
lower the price of pharmaceuticals; books; and other gifts.

The maijority of the expenditures in FY 03 were for fees, cash, checks,
honoraria, and donations, which amounted to $1.4 million, or 57%, of the total
expenditures. Food amounted to $518,032, or 21%, of the total. Discounts and
rebates, which were only reported by one pharmaceutical manufacturer,
amounted to $357,242, or 14.5%. As discussed below, discounts and rebates
should be reported by all manufacturers, and it is expected that next year this
category will increase as the manufacturers comply by reporting expenditures in
this category.

4. Payments by Purpose

Table 4 describes the expenditures in FY 03 by the “purpose” of the
expense. The listings for purpose were the most disparate, and therefore difficult
for the Attorney General to categorize for this report. The area that appears to




have created the most confusion is the distinction between expenditures for
purposes of detailing and those for purposes of education. “Detailing” means a
discussion with prescribers, either in a group or one-on-one, primarily about the
therapeutic value of particular products. “Education” should be reserved for
Continuing Medical Education, seminars and symposiums that do not focus on
particular products, but instead relate primarily to discussions about diseases
and other medical conditions.

An examination of the disclosures indicates that the manufacturers were
confused as to whether expenditures should be listed as “detailing” or
“education.” Manufacturers used a wide variety of descriptions to describe the
“purpose” of the payments, including:

“Attendee expenses”
“CET/STS attendance”
“Educational Mtg”
“Educational program”
“Medical Education”
“Medical Seminar/Conference”
“Medical/Scientific presentation”
“Nursing program”
“Physician Education Program”
“Preceptorship”
“Prof Ed Event”

- “Speaker Program’
“Study Discussion”
“Teleconference”
“TeleTopics Program”
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The Attorney General's Office could not determine whether payments for
these and other similarly confusing descripticns were for detailing, education, or
some other purpose. As a result, the “unclear” category amounts to $475,017, or
19% of the total expenditures by purpose. Below, the Vermont Attorney General
recommends to the Board that it prescribe a new reporting form that lists
approved descriptions of purposes, and require each expenditure to be listed as
one of the approved descriptions.

V. Problems Noted in Current Reports and Recommendations for
Corrective Action in Reporting Guidelines

The $2.47 million figure for FY 03 Vermont expenditures by the
pharmaceutical companies potentially underestimates the actual amount of
money spent in Vermont on fees, travel expenses and other economic benefits
given directly to prescribers and purchasers of pharmaceuticals. The Attorney
General notes the following areas as leading to potential underreporting of actual
expenditures on marketing, as well as creating other problems in the reports.



1. Discounts and Rebates

Discounts and rebates paid to purchasers and prescribers of
pharmaceutical products presents the potentially fargest problem area. The
Disclosure Law requires disclosure of discounts and rebates that manufacturers
give to entities authorized to purchase pharmaceuticals. However, the Pharmacy
Board's Guide to manufacturers on compliance with Vermont's Disclosure Law
was silent on whether discounts and rebates should be reported. Companies
were left to decide on their own whether or not discounts and rebates were
required to be reported under Vermont’s law, and as a result did not consistently
report discounts and rebates. Indeed, only one company reported paying
discounts and rebates to purchasers.

Recommended action: the Pharmacy Board should explicitly require
disclosure of discounts and rebates paid to purchasers of pharmaceutical
products.

2. Treatment of “Purpose” and “Nature” of Paymenis

As noted above, the manufacturers' reports were not consistent in how
payments were described, particularly in terms of the “purpose” of the payments.. .
To ensure consistency in treatment of payments, and to ensure the State’s ability -
to appropriately group payments, the Attorney General will recommend fo the
Board categories for describing the payments by recipient type, purpose and
nature. The Attorney General recommends that the Board require the
manufacturers to report each expenditure based upon the approved list of
descriptions.

Recommended action: the Pharmacy Board should prescribe a form
based upon specific categories or descriptions for recipient, purpose
and nature of the expenditures, and require the pharmaceutical
manufacturers to use such categories or descriptions in filing their
report. The Attorney General will provide the Board with
recommended specific categories.




ATTACHMENT 1
Vermont’s Pharmaceutical Marketing Disclosure Law
33 V.S.A. § 2005 Pharmaceutical marketers

(a)(1) Annually on or before January 1 of each year, every pharmaceutical
manufacturing company shall disclose to the Vermont board of pharmacy the
value, nature and purpose of any gift, fee, payment, subsidy or other economic
benefit provided in connection with detailing, promotional or other marketing
activities by the company, directly or through its pharmaceutical marketers, to
any physician, hospital, nursing home, pharmacist, heaith benefit plan
administrator or any other person in Vermont authorized to prescribe, dispense,
or purchase prescription drugs in this state. Disclosure shalt be made on a form
and in a manner prescribed by the board. Initial disclosure shall be made on or
before January 1, 2004 for the 12-month period ending June 30, 2003. The board
shall provide to the office of the attorney general complete access to the
information required to be disclosed under this subsection. The office of the
attorney general shall report annually on the disclosures made under this section
to the general assembly and the governor on or before March 1.

(2) Each company subject to the provisions of this section shall also disclose .
to the board, on or before October 1, 2002 and annually thereafter, the name =
and address of the individual responsible for the company's compl:ance with

the prowsnons of this section. :

(3) The Vermont board of pharmacy and the office of the attorney general
shall keep confidential all trade secret information, as defined by subdivision
317(b)(9) of Title 1. The disclosure form prescribed by the board shalt permit
the company to identify any information that is a trade secret.

(4) The following shall be exempt from disclosure:
(A) free samples of prescription drugs intended to be distributed to patients;

(B) the payment of reasonable compensation and reimbursement of
expenses in connection with bona fide clinical trials. As used in this
subdivision, "clinical trial" means an approved clinical trial conducted in
connection with a research study designed to answer specific questions
about vaccines, new therapies or new ways of using known treatments;

(C) any gift, fee, payment, subsidy or other economic benefit the value of
which is less than $25.00; and

(D) scholarship or other support for medical students, residents and fellows
to attend a significant educational, scientific or policy-making conference of



