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The following exhibit has several
pages of text from a Report. Which is a
summary of legal cases regarding
smoking in the workplace and other
places. This report exceeds the 10-
page limit therefore it cannot be
scanned. A small portion has been
scanned to aid in your research for
information. The exhibit is on file at
the Montana Historical Society and
can be viewed there.

Montana Historical Society Archives, 225 N. Roberts, Helena, MT 59620-1201;
phone (4086) 444-4774. For minutes in paper format, please contact the Montana
State Law Library, Justice Building, 215 N. Sanders, Helena, MT 59620; (406}
444-3660. Tapes and exhibits are also available at the Historical Society (tapes

are retained for five years). scanning done by: Susie Hamilton
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Research Resources

Soe Glantz, S.A. and Daynard, R.A., "Health
Hazards of Secondhand Smoke,” Trial, June 1951, 36-
18, 40; Sweda, E.L., Jr, "Representing the Victim of
Passive Smoking Workplace Injury Reporiss,
September 1991, 102-103; Daynard, R.A. and Bweda,
EL. I, "Redressing lInjuries from Secauidhand
Smoke." Trial, March 1992, 30-34; Hansen, M.,
nWhat Ereplayers Need to Know about Smoking in the
Workplace," Colorado Lawyet, Marzh 1992, 421-430;
Sweda, E.L, Jr. znd Daynard, R.A, “Cipollons!
Ruling May lgnite Pussive Smoking Suits,” (rdaor
Pollution Law Repart, August 1992, 1, 4-5; Blum, A,
wsecondband Smoke Suits May Caich Fire," National
Law Journal, March 1, 1993, 1, 12; Sweda, E.L.. Ir.,
wwarious ETS Suits Catch Fire," Indoor Pollution Law
Report, April 1993, 1, 4-5; Dahl, D., "Sccondhard
Smoxe Cases Brezthe New Life into Tobacen
Litigation,” Lawyers Weekly USA, June 7, 19813, B3,
Ezra, D., "Get Off Your Busts: the Emplayer's Right to
Regulatz Employee Smoking" 60 Tennessee Law
Roview 905-955, Summer 1993, Smith, R.,
"Workplace Smoking in New Jersey: Time for a
Change," 24 Seton Hall Law Review 958-997 (1993},
Zuckerman, S., “"Remedying Employec Smoke
Claits," Indoor Pollution Law Repost, December
1993, 1, 5; Lewis, C.W. and Bliss, 8.J, "Are You
Treating Your Employess Like Prisoners? Employers
Lisbility for Enviranmentaf Tobacco Smake," 75 The
Michigan Bar Journal 416-422, May 1954, Daynard,
R.A., "The Third Wave of Tobacco Producis Liabitity
Cases,” ‘Trial, November 1994, 34-40; Waxman, H.A.
~The Legal Implications of the Movement Againg!
Smoking," 26 Univ. of West Los Angeles L. Rev. i7-
44, Annual 1995; Daynard, RA. and Kelder, GBI,
“The Tobacco Indusery Under Fire,” Trial, Wovember
1695, 20-25; Gonlieh, M., and Daynard, R.A,
“Blowing Smoke Out of the Workplace,” Trial. August
1996, 24-29; Vailone, M., "Employer Lisbiiity for
Workplace Environmental Tobacco Bmoke: Get Out of
the Fog," 30 Vaiparaiso Univ. L. Rev, 811-858, Spring
1996, Kelder, G.E., Jr., and Daynard, R.A., "The Role
of Litigation in the Effective Contol of the Sale and
Use of Tebacen,” Stanford Law & Policy Review,
Winter 1997, 63-98; Grady, D., “Study Finds
Seconchand Smoke Doubles Risk of Heart Dissase,”
New York Times, May 20, 1997, Al, Al¥; Siatis, ¥,
"§tudy Links Secondhand Smoke to Heart Diseasa,”
Trial, July 1997, 100-102; Schwartz, )., "Haze Begins
to Clear Over Hazards of Passive Smoke,” Washington
Bast, September 22, 1997, A% Howard, G., et al,
"Cigavette  Smoking and  Progression of
Atherosclerosis, Journa! of the American Medical
Associgtion, January 14, 1998, 116-124; "What's So
Passive About Passive Smoking? Secondhand Smeke

Copyright © 2004 by TPLR, lac.
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ruled that she did attempt to resolve the situation, was
adversely affected by her environment and had good
cause for leaving. Therefore, the Department's ruling
was reversed and the clamant i3 eligible for
unemployment benefits.

Lapham v. Commonweaith Ussmployment
Compensation Board of Review, 103 Pa
Commonwealth Ct. 144, 512 424 1101 (Pa.Cmawlth,,
1987), appeal denied, 515 Pa. 611, 529 A.2d 1084
(1987}, An emplovee who suffered from chranic
bronchitis due ta exposurs o cigarctte smoke was
relceated to an ares 10 to 15 feet from a heavy smoker
and 20 feet from a second smoxer. The smployee
resigned and applied for unemployment insurance
penezfits. The Upemployment Compersation Board of
Review ruled thai there was no “necessitous and
compelling cause” for her resignation and therefore
reversed a referes's degision granting her the benefits.
On appeal, the Commanwealth Court of Pennsylvania
reversed the Board's decision and ruled that the
emplayer's relocation of the emplayze so close to the
srmakers was not 2 “reasonable accommudation” to her
and that her resignation was for a necessitous and
compelling cause and that she was thus entitled fo
anemployment compensation.

Quinn, Gert, Buseck & Leemhuls, Inc. v
Unemployment Compensation Board of Review, 606
A2d 1300, 7.3 TPLR 2.89, 431 C.D. 1990, (Pa.
Commonwealth Cr., 1992). A lifelong smoker quit her
job afier her employer adopted a total ban on smoking
indoots at the worksie, She applied for unemployment
benefits, claiming that the no-smaoking policy was such
a severe burden that quitting her job was her only
option. The state Burean - of Employmem
Compensatior Benefits and Aliowances denied the
smoker's claim, but a referes reversed the denial. The
Unemployment Compensation Board of Review

. affirmed the decision.  However, the Pennsylvania
Court of Appeals ruled on April §, 1992 that the
smoking empioyee had failed to sustain the burden of
showing that “the cause of a necessitous and
cornpelling nature results from circumstances whick
produce pressure, both real and substantisl, to
terminate one’s zmployment aad which would compet &
reasonable persan under the eircamstances © act in the
sarne manner.” The Court noted that she was the only
employec to quit her job there because of the new
smoking policy.

Gardrer v, Hercules, Inc. and Standord
Industricl Maivtenance, inc,, 1996 Va. App. LEXIS
22, No. 2240.94-1, Va. Ct of App, (1996} A
majority of the Virginiz Court of Appeais ruled that
there was encugh evidence in the record to suppert a

lower court’s determination that the plaintiff did not
qualify for unemployment benefits because the
voluntarily resigned from her position without good
cause, On her first day of work cleaning resirooms,
cafeteria and administrative offices, she noticed smoke,
told her supervisor that it bethered her and said she
wasn't sure she'd be able to handie it. The supervisor
said that there was no part of the building where she
would not be exposed to smoke, She continued 1o
work for three days and then quit; she did not request &
twransfer. The majority ruled that she did not make
reasonable efforts to resolve the dispute before leaving.
The dissent stated that the evidence proved that
Gardner did have gaod cause to leave he: employment:
The evidence "proved that Gardner suffered ill effects
from cigaretie smoke and that she informed her
supervisor of her problem when she was hired.”

Arsenault v, Admiristraior, Uremployment
Comepnsation Act et al, 2001 Conn, Super, LEXIS
3501. The defendant unemployment administrator
denied unemployment benefits to plaintiff employze
who claimed that cigarette smoke at her job site
waorsened her asthma condition. The board of review
affirmed the decision. When the employer requosted
proof of the canaection between her tardiness and her
asthma, she quit, asserting thut the cmployer was
delving into her medical problems.  The coart
corsidered "whether the Boerd of Review's decision,
concluding that the claimant had volurtarily left work
without good cause atributable to the employer is
unreasonable, arbitrary of illegal” and conclugded that it
was not, Arsenzuls appeal was dismissed.  See
“Arsenault  v.  Administratar,  Unemployment
Compensation Act," Connecticut Law Tribune, January
28, 2002.

Workers' Compensation

See Bocamazo, 5., "Workerss Comp for
Second-Hand  Smoke," Lawyers Weekly USA,
November 18, 1998, §, i1,

Schober v. Mountain Bell Telephone, 96
NI, 176, 630 P.2d 1231, (1980]. After remand, 93
N.M. 337, 600 P.2d 283, the District Court awarded
partial temporary disability berefs. The Court of
Appeals held that the worker whe, following his
collapse at work due to an allergic reaciion {o tobacco
smoke, was unable to obtain a job which would atilize
his electronic skills due to his allergic reaction to
tobacco smoke was disabled for purposes of the
workmen's compansation law.

Copyright © 2004 by TPLR, Inc.
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lacovelli v. New York Times Company, 124
AD.2d 324, 507 N.Y.8.2d 922 (A.D. 3 Dept. 1986).
A worker lir a cigarette 2t lunchtime on the company's
premises. Within seconds, her dress became a sheet of
fire. She suffered severe first, second and third degree
burns over 50% to 60% of her bady and was prevented
from working for six months. The court ruled that the
company faiied to rebut the presumption that her
lighting 6 the cigarette arese out of and in the course
of employmsnt becauss it eould be inferred that her
eating of lunch in a place provided by the employer
and smoking of a cigaretie there, as was her custom,
were activities consigtent with the purposes of the area.
Therefore, the injuries were compensable under the
Worker's Compensation Law.

Matter of Mack v. County of Rockland, 71
N.Y.2d 1008, $30 MN.Y.8.2d 98, 525 NE2d 744
(1988), affirming 128 A.D.2d 922, 512 N.Y 8, 2d 732,
(19873, A psychiatric rocial worker asseried a claim
for occupational disease, claiming that, as a result of
exposure to cigarette smoke in a close warking area
over a two-year period, her eyes had become irritated
to the point she was unable to perform her duties, A
workers' compensation judge had determined that the
worker had established that she suffered from an
acewational disease but the Workers' Compensation
Board reversed the decision, The Supreme Court,
Appeliate Divislon affirmed. On appeal, the Court of
Appeals held that the aggravation of u preexisting eye
disorder as a result of exposure to cigarette smoke in a
poorly ventilated room was caused solely by
environmental conditions of the warkplace, net by any
distinctive festures of her goeupation as a psychiatric
sncial worker snd, thus, was not an "occupational
diszase” for purposes of the Workers' Compensation
Law, '

Mittan v. Eastern Airlines et af, Floridu
Depi. of Labor & Employment Security. Div. of
Weorkers' Compensation, Claim Nao. 50-40-1829
(1986). A nonsmoking flight attendant was exposed to
secondhand smoke on the job for 13 years and had an
urderlying pre-existing aliergic condition aggravated.
The Deputy Commissioner of the Workers'
Compensation  Division ruied that "3 caussl
reiationship berween  her disability, inability to
coatinue flying as a flight artendant and her prolonged
exposurs o smoke while working as a flight attendant
for the emplayer.” Therefore, Mittan was entitled 10
the benefits,

Maner of Johannesen v, Dapariment of
Houging Preservation and Develcpment, 154 Albzd
753, 546 N.Y.5.2d 40, 5.1 TPLR 2.12 {A.D. 3 Dept.
1989y The Werkers' Compensation Board awarded

benefits to 2 woman who sustained bronchia: asthma as
s result of her exposure to tobaseo smoke and dust in 2
srowded office where she worked for New Yerk City's
Department  of  Housing Presarvation  and
Development. The Board ruled that she had sustained
an occupational injury as a result of the repeated
traumma of axposure to cigarete smoke in her office
The New York Supreme Court's Appellate Division
affirmed the Buoards decision, ruling that it was
supported by substantial evidence that the office was
seversly over-crowded, lacked adequate venlilgiion,
that there were many smekers in the immediate vicinity
of Johannesen’s work station and that, within one week,
she had suffered nwo severe asthma attacks which
required her to be taken to the local hogpitzl's
EMErgEncy roofm.

On appeal, the decision was effirmed on June
21, 1994 at 615 N.Y Supp.2d 336, 638 N.E.1d 981, 84
N.Y.2¢ 129, 9,3 TPLR 2.73. The court riled that
weubstantizl  evidence  supports  the  Boards
determination that claimant's disabling and aggravated
asthmatic condition, caused by prelonged exposure o
secondhand  tobacco  smoke in  her confired
employment  workplace, constituted an  accidental
injury within the meaning and intent of the Werkers'
Compensation Law, The awerd should be upheld”
S2¢ Spencer, G., "Secorndhand Smoke Cause of Work ~
Injury; Compensatizn Award Sustained on Appeal”
wew York Law Joutnsl, June 22, 1994, 1; Woolsley,
"N.Y. Court Awards Wark Comp Benefits for Iliness
Tied © Second-hand Smoke" Business [nsurance
June 27, 1994, 1; and Sablone, K., "Note: A Spack in
the Batie Betwwen Smokers and  Nomsmokers
Johanssen v. New York Ciry Dept of Houwsing
Freservation & Developraent,” 36 Boiton Colizge Law
Review 1089, September 1995,

Thorenser v. ULS. Air, No, 09321885, (Mass.
Drept, of Industrial Accidents 1989). A flight artaddant
who developed pulmonary difficaities, ingludirg
multipte bouts of brenchitis, also suffered pieurisy. On
4 1985 flight on which smoking was permitted, she
began feeling sharp chest pains and  braathing
difficulties, which nacassitated her hospitaiization. An
cxamining physician opined that Ms. Thorensan's
health was normal but “her histery suggesied an
jrritetion of the muceus membrane, likely stemeing
from tobacco smoke and czone.” The Administrative
Judge found that "the Employee sustained a parsonal
injury srising out of and in the course of employment
with U.S. Air," and, thus, was entitled to dizsability
benefits.

ATE Fixiure Fab v. Wagner, 559 So2d 6335,
53 TPLR 2.110 (Fla.App.l Dist. 1990} A judge

Gopyright € 2004 by TRLR, Inc.
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issucd 10 a nonsmoking workers' compensation
ciaimant an award of “permanent total disability
benefits for accelerstion or wsggravation of his
obstructive lung disease due to inhalation of secondary
tobacce smoke present in his work environment”; the
employer appealed. The appeliate court ruled that,
while "aggravation of pre-existing emphysema can be
caused by work-related exposure to secondary tebacce
smoke," the award in this case had to be reversed
becanse more specific evidence rneeded to be
introduced on the causal connection between this
employes's condition and his exposure to secondhand
smoke on the job.

Kufari v. Wisconsin Bell, Inc, 6.2 TPLR
$.23, No. 88-000876, (Wisconsin Labor and Industry
Review Commission  1990), An  nonsmoking
accountant who wotked for Wisconsin Bell from 1978
to 1987 alleged that her exposure to secondhand
tobacco smoke at her workplace caused a series of
ailments that led her to miss work and contributed to
her being fired, A judge in May 1990 ruled that, as the
allergist to whom Wisconsin Bell had referred her had
coticluded, Kufahl had developed a permanent
sensitizatinn because of that exposure to smoke on the
job. The judge ruled ihat, therefore, she was entitled to
workers' compensation. The State of Wisconsin's
Labor and Indusiry Review Commission on December
11, 1990 affimed the judge's ruling and awarded
Kufah! $23.400, concluding that her “ability to move
up inta higher-paying positions is affected negatively
by her permanent sensitization to smoke, and she has
lost significant opporunities with the employer.”
Wisconsin Bell declined to appeal the commissian's
ruling. Guan, F., "Secondhand Smoke Marmed
VWorker: Panel," Milwaukee Journal, January 22, 1991,
6.

Lbhi v. State Compensation Insurance Fund,
T Cat'n'Fiddlz  Restgurant, No.  SF0)34168]
{California Workers' Compensation Appeals Board,
1990). A vegetarian, nansmoking waiter in California
received a $10,000 settiement for a heart attack he
suffered afier five years of working in a smoke-filled
bar. Aiso as pait of the sctttement; the Board agreed to
cover the waiter's medica! bills, which amounied to
about $85,000.

Kellogg v. Mayfield, 595 N.E2d 465, 72
Chio App.3d 490 (Ohio Ct. App. 1991) No. CA90-03-
G61. The Plaintifl worked us a rypist ar the Chid
Bureau of Workers' Compensation for five years. She
had a history of chronic pulmonary conditions,
branchitis, allergies and brouchiectasis when she
comracted a pulmonary infection (pnevmonis) due 1o
cold drafts and cigarente smoke in her workplace. She

applied for workers' caompensation henefits; a district
hearing officer cansidered the mafter bath an injury
and an occupational disease ¢laim and concluded that
she did npot sustain an injury or contract ap
occupational disease in the conrse of, and arising out
of, her employment. The tria! court granted summary
judgment to her employer. The Court of Appeals for
the 12th Appellate District of Ohio affirmed the ruling,
stating that her candition was just as likely to resule
from cenditions outside the workplace,

Bena v. Massachusents Turnpike Authority,
7.1 TPLR &1, Na 039220838 {Massachusetts
Department of Industrial Accidents 1991). A pack-
and-one-half per day smoker whe had smoked for 30
years guit smoking in 1981. She was an employss of
the MTA and warked in its Weston office between
1980 and 1986. She testified that she had no
ragpiratory or pulmonary sympomatalogy when she
quit smoking in 1981 bar by 1988, had developed
chronic obstrucsive lung disease {COPDY. o 1986 she
had been transferrzd to a small, smoke-filled wrailer in
Auburn: her symptomatclogy becames so severe that
she was forced to leave work on May 6, 1988, She
applied for workers' compensation berefits,  An
administrative judge of the DIA found on Qctobet 2,
1991 that “the empleyee was capable of gainful
employment with the restricticns that . . . . she not be
exposed to smoke in her work environment” and that
"“the emploves's disability bears & direct, causal
relationship to het heavy passive smoke inhalation over
& sumber of years . . . . . which had served 10 aggravate
her underlying conditien of COPD." The judge also
found that “passive smoking playzd a 'large’ rote in the
emnployee's disability” and awarded her denefits, See
"MTA Warker to Get Benefits with Secondhand
$moke Ruling," Warcester (MA) Telegram & Gazette,
December 9, 1991, A3; "Smoke Victim Eligible for
Benefits.” Athoel {MA) Daily News, December 6. 1991,
8, "Attorney: Passive-Smoke Award Is a Firgt"
Massachusetts Lawyers Weekly, Decomber 23, 199t,
27: and "2nd-hand Smoke Claims a Price," Worgester
MA) Sunday Telegram, February 16, 1992, 1.

Sejweri v The Child Center, 7.1 TPLR 3.6,
No. 112490 (Worker's Compensation Board of
Indiana, 1992). A hearing officer for the Waorkers
Compensation Baard ruled that an employer must pay
three weeks of disability and most of the medical bills
of a nonsmoling worker who suffered health prodtems
after breathing secondhand tobsecs smoke on the job.
The worker, an administrative assistant, suffered a
severe asthma attack and lung infection in 1990 that
kospitalized her for five days. Sge "Firm Told to Pay
Health Bills in Secondhand Smcke Case Louisvilie
Courer-) ournal, January 10, 1982, B2,

Copyright © 2004 by TPLR, inc,
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Riddle v. Ampex Corp. et al., 835 P, 2d 489,
(Colo. App. 1992}, 7 IER Cases 525, 7.2 TPLR 2.72,
Colo. App. 91CA1058. A worker who had been
smoking for 24 years claimed that her employer's
smoking ban at iis electronics manufactuiing plant left .
her unable te work due to mental stress. She was
diagnosed as suffering from depression, nicotine
dependence and post-traumatic stress disorder. So, she
applied for workers' compensation benefits.  The
Colorade Court of Appeais rejected her claim and
noted that ' . . . smaking restrictions are a common fact
in today's life, not only in the workplace but in social
and commetclal environments as well." See Sanko, J.,
"Smaoker Who Quit Job over Ban Leses Aid," Rocky
Mountain News (Denver, CO), March 20, 1992; and
Pankratz, H., "Smoking Ban Not Grounds for
Disability Pay,” Denver Post, March 20, 19592, iB and
4B,

Eastern Airlings, inc., and GAB v. Crittenden
and Travelers Jnsurance Co., 556 S0.2d 112 (Fla.
App.] Dist. 1992). An emplcyer and an insurance
carrier  appealsd the decision of a Judpe of
Compensation Claims, awarding benefits 1o a flight
atiendant wha suffered a bronchial condition cavsed by
multiple exposutes 1o cigarente smoke during her work
as z flight attendant. She had successive perieds of
disability during which she did not work and ber
condition would improve, whereupon she would return
to work and her condition would worsen as a result of
new exposure. Travelers was the carrier al risk umil
February |, 1987, when GAB assumed the risk. After
she retutned to work on February 19, 1987, she
sustained additional injurious exposures. She was
awarded beneflts for her disabilities both before and
after February 19, 1987. The judge ruled that GAB
wouid be snlely responsible for all of the benefits. The
Disirict Court of Appeal reversed, ruling that Travelers
should be responsible for the benefits which were
awarded for the prier perind of time and GARB
responsible for the later period.

Paimer v. Del Webh's High Sierra, 838 P.2d
435, 8.1 TPLR 2.174, No. 20338, Nevada Sup. Ct.
{Nev. 1892). A nonsmoking worker developed
coughing and breathing problems whilc empioyed at =
casino. His doctors diagnosed him as suffering from
reactive airways disease, severe bronchitis and asthrna,
caused or aggravated by the smoke-filled eavironment
at the casino. The casine rejected his worker's
compecnsatien cleim. A bearing officer found that,
while his iliness was caused by exposure to smoke at
work, Palmer had not suffered 8 compeasable
occupational disease because, accarding to the Nevada
QOccupational Disease Act (NODA), lung diseases were
resiricted to firefighters and police officers. A state

F.@7/ 15

district court aleo concluded that the disease was not
incidental 1o the character of the business and. thus.
was hot compensable.  Affirming the trial cout's
decision, the Mevada Supreme Court ruled that
ngecondary smoke is @ hazard to which workers, s 2
class, may be ‘equally cxposed outside of the
employment.”

Poston v. Smith, 666 S0.2d 833 (Ala. Civ.
App. 1995). A claimant sought warkers' compensation
benefits alleging an injury or occupational disease she
sustained due ta exposure to cigarette smoke in the
workplece. The employer filed a motion 10 dismiss far
failure to state a claim. The nial court granted the
motion after heering arguments of counsel and other
maiers outside the pleading without treating the
maticn as & motion for summary judgment. The Court
of Civil Appeals of Alabama found that this was
prejudicial ervor because both parties would be given
ten days' natice ard be aliowed to submit affidavits 10
arpue for or against the motion. Thus, the judgment of
the trial court was reversed and the case was remanded
for further procesaings.

In re: Wiey, 108 TRLR 2295, No. A9-
365951 (Ind. 1995). A nurse who worked at a
psychiatric unit at 2 Veterans' Administration hospital
died of lung cancer. Her widower was awasded death
benefits. Sge Geylin, M., "Widower Wins Death
Benefits in Case Over Second-Hand Smoke in
Waorkplace,” Wall Street Journal, December 13, 19393,
B6: "Secondhand Smoke Blamed," Rickmond Tiernes-
Dispatch, December 16, 1993, 1A; "Workers' Comp
faor Cancer Triggered by Second-Hand Smake,”
Lawyers Weekly USA, Jenuary 13, 1996, 3, 4; and
Shoop, J.0., "Widower Gets Death Henefitz in
Sesondhand Smoke Case,” Trial, March (994, 14, 78,

Stanmton v. Stete of Blinois Dept. of Lottery,
H. ind Com., Nos. 94 WC 45843, 97 1IC 2054
(1997). Tne nonsmoking claimant worksd in the
defendant's building from 1983 to 1987 and then
moved to 8 new puilding., having suffered from nasal
swelling, coughing and tightening and pain i3 ke
chesl, caused by exposure to secondhand smpke. Since
moving inte the new building, she still had problems
with smoks. In Augus:, 1990, smoking by bher
colleagues was confined ¢o a smoking arca; she feh
much bettzr but becarne more sensitive to prrfume and
lotion  smelfs. An  atbiirator  denied  worzers'
compensation benefits for Stanton, finding that the risk
of exposure to perfume end various other odors was
not paricular 1o her employment and that her
employmen: did nct increase the risk cf sueh exposure,
The Conunissian affirmed and adopied the decision of
the arbitrator. Sze “Commission Denied Benefits
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Claimant Wha Alleged She Suffered Disability Due 10
Exposure 1o Second-hand Smoke,” Hllinois Workery'
Compensation Law Bulletin, February 2, 1998.

Keck v, New York State Division of Substance
Abuse Services, et al, 675 N.Y.S2d 400, 1998
N.Y.App.Div, LEXIS §142. A staie worker filed a
claim for workers' compensation benefits afier she was
exposed for approximately five weeks to smoke from
the pipe of a co-worker. Sne claimed thet the exposure
exacerbated her multple chemical  sensitivities
condition causing her to suffer from sore throas,
difficulty in breathing, headaches and nausea. The
Waorkers' Compensation Board denied the claim, ruling
that Keck had not sustained an accidemal injury in the
course of her employment. The Appellate Division of
the New York Supreme Court affirmed, noting that
there was evidence fom a physician that Keck's
pulmonary impairment could be explained by her own
six-year history of smoking two packs of cigaretes per
week, :

Keck kad also filed a federal lawsuit under the
Americans With Disabilities Act {ADA) alieging that
she had been unlawiuily discriminared apainst because
of a disability, her sensitivity to iobaceo smoke. In
Keck v. New Yerk Stete Office of Aleoholism and
Substance Abuse Services, 10 F. Supp.2d 194, 1998
1.8, Dist. LEXIS 9778 (N.DN.Y. 1988, the U.S.
DCistrict Court {Kahn, J) pranted the defencant’s
motior for summary judgrment. Keck had argued that a
reasonable aceommodation to her handicap would be
for her to be allowed to work after regular hours and be
sssured that no persons will be smoking in her work
area. The count juied that Keck "bas made no showing
that she was discriminated against because af how she
was regarded or because of her record of disability,”
and that she “failed as a matter of law lo demonstrate
that her abiliny to bregthe is sobatantially impaired
under the ADA" Finally, the court ruled that Keck did
" uok prove that she was otherwise qualified to perform
the jeb In guestion since her  proposed
"meesmmodation would require that she be allowed to
work on a solitary, unsupervised basis” and that the
lack of supervision was not reasonable. Se¢ Demars,
C., "State Worker Swes for 312 Million over
Secondhand Smoke. She Says Supervisors' Smoking
Worsened Her Health and Made Her Unable 1o Keep
Her Job," Times Union {Albany, NY), November &,
1994, @35,

" Mageaw v. Middlatown Board of Education,
New Jersey Depariment of Lobor, Division of Workers'
Compensation, Claim Petition No. 95-005466 (1998).
A physical education teacher's tonsillar cancer was
caused by secondhand smoke, according to a worker's
compensation judge (Boyie, I.). On July 23, 1998, the

judge awarded Magaw $45,000 in temperary disability
senefits and alse ordered the Middeletown Board of
Education to pay outstanding medical bills, provide
future treatrment and restors sick time that he had vsed
up. The judge ruled that "I am satisfied that [the
petitioner] has proven even beyond the prepanderance
of credible evidence that [his) tonsiilar cancer was
caused by exposure to second-hand smoke during the
rwenty-six years that he shared ap effice with a co-
employee who was a chain-smeker.” See Ackermann,
M. "Second-Hand-Smoke Injury Yields Worker's
Comp Award,” New Jerscy Law Joumnal, Avgust 10,
1998; and "Second-Hand Smoke Award Leaves Schoo!
District Fuming," Your Schoo! and the Law. October
2.1998.

On July 2, 1999, a state appeals panel, at 323
N.J. Super. 1, 73] A.2d 1196, 14.7 TPLR 2.424. 1999
N.J. Super LEXIS 253 {A-1384-98T3F, Superior Ct.
of N.)., Appellate Div.), upheld Magaw's monetary
award but ruled that he would have to go back to the
schoot board to seek reimbursement for the sick leave
tim= he used up. See Tabachnik, 8., "Teaches Who Sat
by Smoker Wins Suit,” Asbury Park Press (Neptune,
NI, July 3, 1999, AL, OnNavember 5, 1999, the New
Jersey Supremes Court, 81 744 A, 2d 1208, 162 N,
477, 1999 N.). LEXIS 1522, refused to near the schaol
district's second appeal, thus letting the lower court
ruling stand. Magaw was awarded about 533,000 for
medical costs and 520,000 for legal costs. See
Ginsberg, T., "A Big Victory for Noramoker Made 1!}
by Coworker's Cigarettes,” Philadelphia Inquirer,
Kovember 13, 1999,

McCabe v. Workers' Compensation Appeal
Board (Department of Revenue), No, 3207 C.D. 1533,
Commonwealtk Court of Pennsylvania, !999 Pa
Commw. LEXIS 694, Ms. McCabe had dore
telephone work for the Department of Revenuve. She
alleged a disability due to the aggravation of her
ssthms caused by secondhapd smoke in her waork
environment. In November 1994, she developed 2
cough; she worked untii April 4, 1595 when she
stopped due to shortaess of breath, wheezing and a
severe, Joud cough. She returmned after May 24, (995,
worked until July 12, left until July 21, when she
retwned and worked until September 8, 1995, when
she was no lenger sble to work due to the cough and
shormness of breath.  The Workers' Cempensation
judge ordersd that Ms. McCabe reeeive towl disability
benefits from April 4, 1992 to May 24, 1993 and from
July 12, 1995 untl July 21, 1995 and ongoing from
September 8, 1995, The empleyer appealed 15 the
hoard, which affirmed the judge's award for the earlier
dates but reversed the grant of ongoing benefits from
September 8 and thereafter. On August 28, 1999, the
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Commanwealth Court of Pennaylvaniz ruied, at 738 A,
2d 503, 1999 Pa Commw. LEXIS 694, that the
Compensation Appeal Board had erred in reversing the
judge's ongoing award of benefits because there had
been nothing in the judge's factual findings 1o support
the contention thai Ms. McCabe's aggravation of
asthma had resolved itself. The Commanwealth Court
ruled that the board should have remanded the case to
the judge “for him to explicitly address the evidence"
regarding Ms. McCabe's physical condition and to
make further factual findings based on that evidence.
See Pennsylvania Law Weekly, September 20, 1999,
17. :

Cantalope v. Veterans of Foreign Wars Ciub
of Eureka, South Datota, 2004 S.0. 4, 674 N.W. 24
329, 2004 S.D. LEXIS 1 (2004). A weman who
worked as a bartender/manager of 8 VEW facility was
working on September 19, 1997 when in addition 1o
cigarette smoke there was a heavy concentration of
cigar smoke. The woman, who had been astamatic
since grade school, experienced aa abrupt attack of
constricted breathing and the iaability to swallow, She
wias taken 1o an emergency roem and hospitalized
overnight.  Upon her release, her physician ordered
eight weeks of bedrest; she never retumed to work for
the VFW. She sued for workers' compensation
benefits; the cireuit court awarded her temporary total
disability and permanent partial disability benefits.
The VFW appealed, arguing that her decision to work
in 2 smoke-filled environment with her asthmatic
condition constituted willful misconduct and that she
had self-inflicted he: injury by smoking tigaretes.
The Supreme Caurt of South Dakota upheld the award,
ruling that *Jennifers injury happened while at work at
YFW. Her physician stated that the environment at
work was a major contributing factor, VFW offered no
evidence 1o contradizt her physician's opinion,
Because there is no genuine lssue of material fact,
summary judgment was appropriate.” See Kafka, 1.,
"Sircking Injury Lawsuit Meeded Back w Circuit
Court," Aberdeen (3.1} News, Janvary 8, 2004,

Anderson v. Anixter, Inc, et al, 2004 UT
App. 12. Anderson's complaint alleges that the
appellees’ willful failure to mainiain a safe working
environment caused cellular damage due io his
exposure to secondhand smoke, The appellees sought
dismissal on the grouads that his claims are barred by
the exclusivity provisions comalmed in the Utah
Waorkers Campensation Act (UWCA), that there is no
statutory or coinmon law cause of acticn for the failure
to maintain & safe work environment and that Anderson
did not allege actionable harm.  The Utah Court of
Appeals ruled that “ine district court correctly
concluded that the exclusive remedy for the alleged

harm from workplace exposure 10 cigareme smoke
would be under the UWCA o UODA [Uiah
Oczupationsl Disease Act].”  The district court’s
disrnigsal of the complaint is affirmed. See “Employee
Doesn't Get Benefits for Secondhand Smoeka,”
Workers' Cornpensation Monitcr, March 3, 2004,

Disability Benefits/Peasion Plans

Parodi v. Merit Svstems Protection Board,
690 [ 2d 731 (CA 9 1982), as amended, 702 F.2d 743
(CA 9 1983), The US. Circuit Cowt of Appeals for
the Ninth Cirsuit raled that a2 Government worker wha
it hypersensitive ‘o smoke is “environmentally
disabled” and thus eligible for disability benefits, when
working in a smeke-filled epvitonment, Her employer
was ordered either 1o provide her with a smoke-free
work environment ar 1o pay her disability benefits. Sce
“1J.8. Worker Wins Right to Smoke-Fres Area,” New
York Times, Oclober 23, 1982, sec. 1, page 6. [Fd.
note: In 1984, Parodi received an out-of-count
settlement that provided for full disability retirement
pay of $500 per month and a $50,006 lump-sum

payment.]

Sharpz v. Board of Trustees Maine Siate
Retirement System, Civii Action No, CV82-57,
Superior Court of Maine, Kennebec County, 1922 Me.
Super. LEXIS 34. The Board of Trusiees denicd a
disability pension to 2 woman who esserts that her
disability s the result of agpravativn of heart and lung
conditions ceused by a work environment poliuted by
tobacco smoke. The Bosrd ruled that she had not
proven that her heart and Jung preblems wers caused
by her work enviranment. A Justice of the Superior
Court (Alexander, J.} sustained Ms, Sharpe's petition
for review, ruling that the Board of Trustees "erred as a
matier of law in its consideraiien of the causation
question. Ms. Sharpe worked in a smali, congested
office where the windows were kept shut as 2 marter of
office policy and where the "air in this reom during
working hours wis smoky, heavy and fou! smelling
There was no fresh air; the air in the room was
continvally recireulated.” The court recognized that
“the danper of cigarette smoke to nonsmokers s 2
significant health problem.” The court alse cired the
"fallacy of the Board’s all er mothing approach to
ceusation  dererminstions”  and  recognize¢  “the
substantial likelihood that the pstitioner may ba able to
make 8 presentation which will demonstrate that her
working conditions precipitated her disability, even
they did not create the medical problems which
ultimately led o her disabifity.”
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