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30 March 2005

The Honorable Gary Matthews
Speaker of the House

State Capitol

Helena, MT 59620

The Honorable Jon Tester
President of the Senate
State Capitol

Helena, MT 59620

Dear Speaker Matthews and President Tester:

In accordance with the powers vested in me as Governor by the Constitution and
the laws of the State of Montana, | hereby return with amendments House Bill 46,
‘AN ACT CREATING THE OFFENSE OF VEHICULAR HOMICIDE WHILE
UNDER THE INFLUENCE; PROVIDING THAT ON THE FIRST THROUGH
. THIRD CONVICTION FOR DRIVING UNDER THE INFLUENCE OR WITH AN
' EXCESSIVE ALCOHOL CONCENTRATION, IF THE PERSON HAS A PRIOR
CONVICTION OF VEHICULAR HOMICIDE WHILE UNDER THE INFLUENCE,
THE PERSON SHALL BE PUNISHED AS PROVIDED IN 61-8-731 FOR A
FOURTH OR SUBSEQUENT OFFENSE OF DRIVING UNDER THE
INFLUENCE OR WITH AN EXCESSIVE ALCOHOL CONCENTRATION:;
AMENDING SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.”

House Bill No. 97, which was recently signed into law, needs to be coordinated
with House Bill 46 transmitted for my signature so that vehicular homicide is one
of the offenses that count toward a felony DUI. The proposed amendment to
coordinate House Bills 97 and 46 are attached to this letter., A Department of
Justice staff member has discussed my proposed amendments with the sponsor
of the bill, Representative Parker, and he approves of the amendments.

incerely,

RIAN SCHWEITZER
Governor

. ¢ Legislative Servibes Division
Department of Justice - HAdUL
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Amendments to House Bill No. 46
Reference Copy

For the Governor
Prepared by Valencia Lane, Legislative counsel

1. Page 3, line 11.

Following: line 10

Insert: "COORDINATION SECTION.Section 5. Coordinaticn
instruction. If both House Bill No. 97 and [this act] are
passed and approved, then 61-8-731 must be amended as

follows:
ngl-8-731. Driving under influence of alcochol or drugs --
driving with excessive alcohol concentration -- penalty for

fourth or subsequent offense. (1) oa—the—fourth—or—subsequent
cenvietion—under 68—t —-er—61-8—F22—Ffor Except as provided in
subsection (3), if a person is convicted of a violation of 61-8-
401 or 61-8-406 and the person has any combination of three or
more prior convictions undexr 45-5-104, ([section 1 of House Bill
No. 46], 45-5-205, 61-8-401, or 61-8-406 and the offense under
45-5-104 occurred while the person was operating a vehicle while
under the influence of alcohol, a dangerous drug, any other
drug, or any combination of the three, as provided in 61-8-
401{L), the person is guilty of a felony and shall be punished

by:

(a) sentencing the person to the department of corrections
for placement in an appropriate correctional facility or program
for a term of 13 months. The court shall order that if the
person successfully completes'a residential alcohol treatment
program operated or approved by the department of corrections,
the remainder of the 13-month sentence must be served on
probation. The imposition o¢r execution of the 13-month sentence
may not be deferred or suspended, and the person is not eligible
for parole.

(b) sentencing the person to either the department of
corrections or the Montana state prison or Montana women's
prison for a term of not more than 5 years, all of which must be
suspended, to run consecutively to the term imposed under
subsection (1) (a}; and

(¢} a fine in an amount of not less than §1,000 or more
than 310, 000.
(2) The department of corrections may place an of fender

sentenced under subsection (1) (a) in a residential alcohol
treatment program coperated or approved by the department of
corrections or in a state prison.

(3) If a person is convicted of a viclation of 61-8-401 or
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61-8-406, the person has any combination of four or more pricr
convictions under 45-5-104, [section 1 of House Bill Ne. 46],
45-5-205, 61-8-401, or 61-8-406 and the offense under 45-5-104
occurred while the person was operating a vehicle while under
the influence of alcohol, a dangerous drug, any other drug, or
any combination of the three, as provided in 61-8-401(1), and
the perscon was, upon a prior conviction, placed in a residential

alcohol treatment program under subsection (2), whether or not
the person successfully ccmpleted the program, the person shall
be sentenced to the department of corrections for a term of not
less than 13 months or more than 5 years or be fined an amount
of not less than £1,000 or more than 510,000, or both.

+33-(4) The court shall, as a condition of probation,
crder:

(a} that the person abide by the standard conditions of
probation promulgated by the department of corrections;

(b) a person wno is financially able to pay the costs of
imprisonment, probation, and alcochel treatment under this
section;

‘(c) that the person may not frequent an establishment
where alcoholic beverages are served;

{d) that the person may not consume alcocholic beverages:

{e) that the person may not cperate a motor vehilicle unless
authorized by the person's probation cofficer;

(f) that the person enter in and remain in an aftercare
treatment program for the entirety of the probationary period;

(g) that the person submit to random or rcutine drug and
alcchol testing; and

(h) that if the persocon 1s permitted to operate a motor
vehicle, the vehicle be equipped with an ignition interlock
system.

+4+(5) The sentencing judge may impose upon the defendant
any other reascnable restrictions or conditions during the
pericd of probation. Reasonable restrictions or conditions may
include but are not limited to:

(a) payment of a fine as provided in 46-18-231;

(b} payment of costs as provided in 46-18-232 and 46-18-

233;

{c) payment of costs of court-appointed counsel as
provided in 46-8-113;

(d) community service;

.{e) any other reasonable restrictions or conditions
considered necessary for rehabilitation or for the protecticn of
society; or

(f) any combination of the restrictions or conditions
listed in subsecticns +43+4=) (5) {a) through +4++e+ (5) (e}.

45+(6) Following initial placement of a defendant in a
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61-8-406, the person has any combination of four or more prior
convictions under 45-5-104, [section 1 of House Bill No. 46},
45-5-205, 61-8-401, or 61-8-406 and the offense under 45-5-104
occurred while the person was operating a vehicle while under
the influence of alcohol, a dangerous drug, any other drug, or
any combination of the three, as provided in 61-8-401(l), and
the person was, upon a prior conviction, placed in a residential
alcohol treatment program under subsection (2), whether or not
the person successfully completed the program, the person _shall
be sentenced to the department of corrections for a term of not
less than 13 months or more than 5 years or be fined an amount
of not less than $1,000 or more than 810,000, or both.

+3+(4) The court shall, as a condition of probation,
order: . :

(a) that the person abide by the standard conditions of
probation promulgated by the department of corrections;

(b) a person who is financially able to pay the costs of
imprisonment, probation, and alcohol treatment under this
section;

(c) that the person may not frequent an establishment
where alcoholic beverages are served;

(d) that the person may not consume alccholic beverages;

(e} that the perscn may not operate a motor vehicle unless
authorized by the person's probation officer;
(f) that the person enter in and remain in an aftercare

treatment program for the entirety of the probaticnary period;
(g) that the person submit to random or routine drug and
alcohel testing; and
th) that if the perscn is permitted to cperate a motor
vehicle, the vehicle be equipped with an ignition interlock
system.

+4+(5) The sentencing judge may impose upon the defendant
any other reasonable restrictions or conditions during the
period of probaticn. Reasonable restrictions or conditions may
include but are not limited to:

{a) payment of a fine as provided in 46-18-231;

(b) payment of costs as provided in 46-18-232 and 46-18-
233;

{c) payment of costs of court-appointed counsel as
provided in 46-8-113;

{(d) community service;

{(e) any other reasonable restrictions or conditions
considered necessary for rehabilitation or for the protection of
soclety; or

(f) any combination of the restrictions or conditions
listed in subsections +4434e3> (5) {(a) through £4+e+ (5) (e).

4+54-(6) Following initial placement of a defendant in a
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treatment facility under subsection (2), the department of .
corrections may, at its discretion, place the offender in

ancther facility or program.
-{7) The provisions of 46-18-203, 46-23-1001 through 46-

23-1005, 46-23-1011 through 46-23-1014, and 46-23-1031 apply to
persons sentenced under this section.™"
Renumber: subsequent section

- END -
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HBO0046.02

HOUSE BILL NO. 46 o

INTRODUCED BY PARKER

B’Y REQUEST OF THE DEPARTMENT OF JUST!CE '

. A BILL FOR AN ACT ENTITLED AN ACT CREATING THE OFFENSE OF VEHICULAR HOMICIDE* WHILE

' UNDER THE INFLUENCE OR WITH AN EXCESSIVE ALCOHOL CONCENTRATION IF THE PERSON HAS
A PR]OR CONVICTION OF VEHICULAR HGMICIDE WHILE UNDER THE iN FLUE NCE THE F’ERSON SHALL

4
5
‘ 6 'UNDERTHEINFLUENCE PROVIDINGTHATONTHE FIRSTTHRDUGHTH!RDCONVICTIDN FORDRIVING
,
8
g

""_l_BE PUNI HEa__As PROVIDED IN 61-8-731 FOR A FOURTH OR SUBSEQUENT OFFENSE OF DRIVING

: LINDE : HE INFLUENCE OR WITH AN EXCESSIVE ALCOHOL CONCENTRATION AMENDING SECTIONS
m_g 14 AND 61-8:722, MCA AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.".

sygcfrsa-s# THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SEC‘TION Sectlon 1 Vehlcular hommde WHILE UNDER INFLUENCE (1) A person commits the

' __ _offense of vehucular homtmde WHILE UNDER THE INFLUENCE if the person negilgently causes the death of anather
B ,human bemg thIe the person ;s Operatmg a vehacle in violation of &M&Iﬂﬁ%ﬁaﬁr&mme%ﬁg-w—ﬂﬁe .
erationof a-vehitie-and-the-violathon 's—theﬁfomate—eausﬁf-&»fe-deaﬁ £§1-8-401 0R81~8 408,

(2) Vehtcular hormc:tde WHILE UNDER THE INFLUENCE |s not an mcluded oﬂense of dehberaie homnc:de
escnbed in-45- S~1Q2(‘I) ) : ;

i (3) A person conwcted ef vehicular homlmde WHILE UNDER THE INFLUENCE shati be lrnpnsoned in-a siate

22 pnson far a term not fo exceed 28 30 years or be fi ned an amount not to exceed $50 000 or, both IMPOSITION

23" _foF A S@NTENCE MAY NOT. Be L‘JEFERRED '

SECTION 2. Secncm 61 3-714 MCA IS AMENDED TO READ:

61 8 714 Pena{ty for drwmg under influence of alcoho! or.drugs - first through thlrd of‘fense

(1)#& Exce; t_as _rowded m su'_ {51 tiun' 4), a person convicted of a wolahon of 61-8- 401 shall be pumshed by
- .'-_j"Impmsonment for not Iess than 24 consecutwe hours or more than 6 months and shall be puntshec.' by a fine of
13 '-‘not Iess than $3DD oF more than $1 000 The initial 24 hours of the lmpnsonment term must be served in the
% 0 -cuunty jail and may. not be served under home arrest The mandatory imprisonment sentence may not be

(I.egzsla{zve _ S
cNServices 0 - . R -1-
NLfvision o : '

REFERENCE BILL

Authorized. Prmr Version - HB 46
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5 bod ur ‘ MW ﬁnds that the imposition of the lmpnsonment sentence wili pose a risk to the |
% parsonsphysha!ormantﬂwa&l-hemg Exoept forthe initial 24 hours of the imprisonment term, notwithstandmg
H -'-46—18-261(2) the impﬂsomnent sentence may be suspended for a panod of up to 1 year panding successful
stipr _ﬂf oourt-ofdamd chemcal dependency assessment, edueataon, or treatment by the persm

\_impnsanment for a @erm of ncﬁ less than 30 days or more than 1 year and by a fine. of nct less than $1,0000r - |
: more than $5 000 ‘Atledst 48 hms of lhe mpﬁsonmem term must be served consecutweiy in the munty ail
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ion {4), on a third convuchon of a violation of 6? 8-406 the person

shall be pvmshad;byhnmsonmem for not less than 10 days to be sarvad in the county jail and noi on home _

- :an'est cr more than 6 momhs and by a ﬁne of not less than $‘i 000° or more than $5 000 The 1mp031tlon or
_;executian of the ﬁrst 10 days of the smpﬂsonment sentence rnay not be suspended

| eijg_eg sive alcohol concentration.”

oo NEW BECT: 'N - Sact!on 4. Codification instruction. [Section 1} is mtended to be codlfred as an
10 iﬂhagral part of Title 45 chapfer 5, part 1, and the pmws;ons of Title 45 apply to [sectlon 1. '

ﬁw s«;ctlon 5. Effective date. [This act] is effective on’ passage and approval
o -END- : :

-3- . Authorized Print Version - HB 46
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