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Research on Question Pertzining to Corner Crossings on Pﬁvatc Land

ASSIGNMENT

I was asked to review the cases provided and conduct any other resea:chI believed was -

necessary to analyze the question: Isita trespass fora hunter to step across a corner of pnvate

property to access public land?

ISSUES

1 Is stepping across a corner of Private property to access public land a trespass?

2. Could stepping across a éorner sectien of private land to access public lands be construed as -

hunting on private land under Mont. Code Ann. § §7-2-3047

3. Does the UnIanul Inclosures Act of 1885, 43 U.S.C.S. §§ 1061-1066, allow hunte;s or

other recreators to Step across comers of private Property to actess public land?
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'BACKGROUND

This question anses because of the large amount of public land which is landlocked by
pnvately owned land and is not accessible to the pubhc Dunng the western expansion of the
~ 1800s, Congressmnal decxs1ons and pohc1es granted land to raxlroad compames and
homesteaders. The Congressmnal plan granted railroads odd- numbered blocks of land, 640 acres
_ each in a checkerboard pattern. The govermnent gave away the even numbered blocks through
the Homestead Acts, As settlers moved west where the chmate was drier, the government '
- changed its pohcy and allowed homesteaders to acqune up to 2560 acres so that cartle
production would be possible:. However whai the -government d1d not realize was that the large

" land units would eventually blocl( access 10 federal pubhc lands

In recent years, some landowners whose lands bar access to landlocked lands benefit
from not allowmg public access across their property Recently, sorne ranchers have started to
sell hunts on the1r lands which can also mclude the contzguous landlocked public la.nds If full _

_pubhc access was allowed to the landlocked lands the ranchers sellmg hunts could be
econormcally lmpacted contnbunng to ranchers opposmon to allowxng hunters or other
recreators to access landlocked lands by steppmg a4Cross comer sectmns Men'y I Chavez

Public Access to Landlocked Lcmds 39 STAN, L REV. 1373 at 1378 (1987)

The question posed to the legal unit regarding landlocked lands was posed Ina
recreational access context Department personnel want to know if citizens hunnng, fishing and
otherwise recreating can step across either corner sections OT a commer section to access the

landlocked public Jands.
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ANALYSIS

I Is ri_‘eppz'ng across a corner of private property to access public land a trespass?

Uuder Montaaa Iaw | a ‘rrespaSS occurs when, [a] person enters or remains unlawfully
inor upon any vehicle, occupxed structure Or premises when he is not hcensed, mvrted or
otherw:se pnvﬂeged to do so.” Mont Code Ann. § 45-6-201, When common law pnncrples of
property law are apphed to the statute it appears that steppmg across a corner of private property .-

to access pubhc may be a techmcal trespass

In. the discussion of T.he ques‘uon about a hunter, for example stepping across a comer
sectlon of pnvately owned property a few of the basic rules at common law need o be
exammed FII‘St a hunter steppmg over pnvate property does not actually make contact w1th the _
property ‘However, a basrc common law pnncrple 1s “. an owner is entitled to the absolute
and und1sturbed possesswn of every part of his prermses mcludmg the space above as much as
a mme beneath Umz‘ed Srares V. Causby, 328 U.S. 256 at 259 (1946), quotmg Butler v.

Frontier Telephone Co, 79 N E 716 (N Y. -App. D1v 1906). In Herrm v, Suz‘hler]and 74
Mont. 587 ( 1925) the Montana Supreme Court found that even though the defendant was
standing on the land of a thr_rd party when the defendant ﬁred a shotgun over the plamnff’ s
property, a trespass had been committed. The court, quotmg Blackstone stated *“ The surface of
the ground is a guide, but not the fyl] measure, for within reasonab[e lrmrtatzons land includes not

only the surface but also the space above and the part beneath.” 2 Blackstone’s Com. 18, - The .
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holding. According to Montana Iaw and common law, steppmg over prwately owned property
wrthout license or invitation to do so is techmcally trespass because the 1nd1v1dual has entered

the private property by stepping over 1t

Fora Montana citizen to be 1ssued a criminal citation, 1ntent must also be consrdered
Mont. Code Ann. § 45 6-203 states that person cornrnlts the offense of treSpass to property,

..if the person knomngty (a) enters or remains unIantu in an occupred structure or (b)
enters or remains unlawfully in or upon the prermses of another In recent cases the Montana
Suprerne Court has 1nterpreted this statute ng;dly For example, in Stare of Montana V. Blalock '
232 Mont. 223 (1 98_8) the defendant was convicted of cnmlnal trespass when he drove his
vehicle past a gate post on a dirt road to mvestlgate some structures he thought iooked like

‘ beehwes After satisfying his-curiosity, the defendant nnmedrately left the property, causmg no

actual damage to the property owner. - A ﬂuorescent orange rectanguiar s1gn 12x 5 was mounted R

on the gate post. Both parties agreed that the defendant d1d not know that the fluorescent orange - |
' marker constituted legal notice of no trespassmg Finding no merit in the defendant S argument
' that his ignorance of the meamng of the fluorescent orange marker showed that the defendant d1d
- ot have the requisite mental intent to knowlngly enter the land unlawfully, the Court stated
It is well recogmzed in Montana that one need not form the 1ntent to cornrmt a
specific crime or to intend the resuit that occurred to be found guilty of knowmgly
committing a crime....[T]gnorance of the law has never been a defense in
Montana. Since no argument has been made that the sign at the relevant entry-
was not in accordance with the posting statute, we will assume for the purposes
of this issue that Blalock had legal notice that the land that he entered was. off
limits to trespassers. Blalock at 225.
‘As illustrated by Blalock, courts do tend to interpret the law of trespass strictly. The
defendant’s trespass conviction was upheld, although the defendant did not damage the property

owner other than being on the property owner's land without permission. The treepass itself was
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enough to satisfy the conviction. The following, discussing the tort of trespass, explains the
rationale for this strict interpretation:

In the early law, emphasis was placed upon the criminal aspect of willful
trespasses, as a breach of the peace or a wrong 1o the state. Compensation to the
injured victim was of secondary importance. 1| HARPER & JAMES, TORTS § 1.8,
P.25. ' ' : _ '

" Similarly:

The law, on the face of it, looks harsh but, &espass was so likely to lead'to a
breach of the peace that even unwitting and trivial deviations on to another
person’s land were reckoned unlawful. WINFIELD ON TORTS (4" ed.) p. 305,

o ﬁowéve_r, in tort cases, the courts have sometimes reﬁléed to recognize a trespass because
the intrusion Was so. -inéig-ﬁiﬁcant; -In Amphitheaters, Inc. v. Portiand Meadov;s, 198 P.?d.847,
(Or. 1948), the court declined t'o-ﬁnd a trespass whep light ﬁ-om'._a newly constﬁzcted race track
interfered with the showing of mqﬁé; E_it_ an outd__ooi-, ;heatrel. »Raﬁér, the ﬂ;éaife was é&viscd to
shield itself ﬁt'methe iight. : The court in Mdrfjn V., Reyﬁo};i_y Merals Co. :‘362"1’;22‘&_1‘ 790(01' 1:959), |
while finding for the plaintiff ona tféspaﬁs issue, cilabb_rate.c:[ on 1ns1gmﬁcant 'trgsp_ra$ses:

There are adjudicated cases which have refused to find a trespass where the
intrusion is clearly established but where the court has felt that the possessor’s
interest should net be protected. Thus it has been held that the flight of an aircraft
over the surface of plaintiff’s land does not constitute a trespass unless the - -
intrusion interferes with the present enjoyment of property. Hinman v. Pacific dir
Transport, 84 F.2d 755 (9" Circ. 1936). ... [W]hen inquiry is made as to whether
the plaintiff’s interest falls within the ambit of trespass law, the courts look at the
interference with the plaintiffs tse and enjoyment of his land to determine -
whether his interest in exclusive possession should be protected, and the two torts
(nuisance and trespass) coalesce. .. S

But there is a point where the entry is so lacking in substance that the law will

refuse to recognize it, applying the maxim de minimis non curat lex. 13 at 793.
As mentioned, these trespass cases involved torts, not criminal trespass. It is unknown if a court
might disregard very minimal intrusion in a criminal trespass case. Hunters or other recreators

stepping across property marked according to Mont. Code Ann. § 45-6-201 might be charged
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criminally with trespass.  While the entry onto private land is very minimal and landowriers
should not be damaged in any way, the Blalock case iltustrates that the Montana Su—prem_e-Couft

interprets criminal trespass strictly,

2. Could Stepping Across a Corner of Private Land to Access Public Lands be Construed as

Hunting on Private Land Under Mont. Code dnn. §87-2-3047

Another }&Tinkle to thése_ issues is added when Mont. Code Ann, § 87-3-304 is considered.
This statute requires hunters to ask permission to hunt on private land, whether or not it is
posted. Hunting is defined in Mont. 'Co_de Ann. § 87-2-101 (8) :

"Hunt" means to pursue, shoot, wound, kill, chase, I_ilre, possess, or

capture or the act of a person possessing a weapon, as defined in 45-2-101, or
using a dog or a bird of prey for the purpose of shooting, wounding, killing,
possessing, or capturing wildlife protected by the laws of this state in any |
location that wildlife may inhabit, whether or not the wildlife is then or

subsequently taken. The tefm includes an attempt to take by any means, including -
but not limited to pursuing, shooting, wounding, killing, chasing, luring,
possessing, or capturing, o -

Stepping across a corﬁer séction of pn'*_zate property to pursue géxne.is techni’eally‘an enﬁy ontq .
private pfqperty whilé hunting. Inldivi.dual-s huriti_ﬂg_ on private lénd; whether of ﬁot it is posted,
might be found to be hunting withoﬁ{ pgnhj;sioz;, although they mﬁy not be tréspassing. A
department publication states the f;)'HOWingf o |

If a hunter shoots, however, game on property where he has permission to hunt,
but the game crosses onto property of another before it dies, the hunter must
obtain permission to retrieve the game because he does not have permission to
hunt on neighboring property. Similarly, a hunter may not shoot game on one
proE\_gérgy and carry it across another property without permission since the
retrieval is part of the hunt. . '

The law does not address precisely when the hunt is concluded. Hauling
an animal is-still part of the hunt. Beata Galda, Trespass Issues, ENFORCEMENT
NEWSLETTER V.1, Issue2 , September 2000,
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Hunters steppmg across comer sections would be entenng on private property, albeit bneﬂy A
hunter with game returning from a hunt and steppmg aCT0ss a corner sectlon is stlﬂ con51dered to
be hunting. POSSIny, a hunter could be cited for huntmg Wxthout pcnmsswn However, the

mtrusmn 1S s0 minimal a court mlght not uphold a mtaﬂon under these facts How the Montana

available case Jaw.

4 Does r}ze Unlawﬁd Inclosures Actof 1 885 43 USCS 8§ 1061-1 066, a!low hunter or other

recreators to step across s corner of. private pmperty fo access public land?

The mxmmal mtruswn on property caused by a recreators steppmg across a comer seotron

balanced with the Unlawful Inclosures Actof ] 885 43 U.S.CS. §§ 1061-1066 (UIA) could

_ prowde a bas1s fora depa.rtment demsxon not to 1ssue a cn.rnma.l trespass or hunting c1tat10n in
.the case of a recreator steppmo across comer sections of pnvate land. However the strict statute’
limiting hunter access to pnvate lands and thc strict mterpretanon of the trespass statute makes a
written departmental pohcy whn:h adwses hunters that they may access public Iands by stepping

Over private property owner’s comer sections risky.
Unlawful Inclosures Act (UIA) § 1061 prohibits inciosurés of public land by 1nd1v1duals with

no claim or color of title to the land. acqmred in good faith. This act was passed in 1885 in

response to cattlemen lllegallv fencing off pubhc lands to prevent farmers from setthng on these
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lands. The United States Supreme Court has used the UIA to force landowners to _rernove_
fences ‘which block access to pubhc Iands |
A Iandowncr who prohrbrts entry onto hrs propertv for the sole purpose of blocking -
access to public lands may bein v1olat10n of the UIA, Umred States v, Golconda Cattle Co., 196
F. 240 (1912) stated rega.rdmg the UIA “The act decla.res however, that ‘all inclosures of any
publrc lands’ made WIthout cIarm or color of title are unIawfuI " In C'amﬁe!d v. United States,
160 U.S. 518 (1897), the government filed an action to force a property owner to removea
fences which blocked public access to 20,000 acres of public land. One reason the pubIrc land
was so easily blocked was the checkerboard pattern of ovmershrp The Camf eld Court regarded -
the fence as a nuisance and dECIdCd that the government had a nght to abate the nuisance by o
ordermg removal of the fence. The Court upheld the drstnct court and court of appeals. hoIdmg
that the purpose of the UIA was an appropriate exermse of police power to prevent private
landowners from erecting fences that close off pubhc access from pubhc lands. A property
owner posting his land against trespassers for the sole purpose of blocking access to pubhc land
p0551b1y mrght be regarded as creanng a nuisance or vrolatmg the statute by unlawfully mclosrng
pubhc land. | ’
In recent years, the United States Supreme Court has not al\x;rafs aetemﬁrred the UIA 1o

- apply to the controversy when public access has been involved. The Court in Leo S’heep Co. V.

| United States, 440 U.S. 658 ( 19’79) decided that the UIA did not apply to the issue of whether or
not the government could clear a road across the plaintiff's land to proride access to hunting an_d
fishing on public lands. This case also rnvolved lande with a checkerboard pattern of ownership.
In deciding that the UTA did not apply, the Leo Sheep C_ourt considered the history which
prompted the passage of the UIA -range wars. After declining to apply the UIA, the Court

viewed Leo Sheep in the property law context and decided that the government did not have an
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implied easement by necessity over pnvate property to government lands that would allow
building of a pubhc road. Instead, the Court stated that the government had the tool of
condemnation available thmugh whmh it could by prowdmg just compensanon to the owner,
build a public road to access the recreation sites.

However in Bergen v..T. ayloi--848 F.2d 1502 (10" Cir. 1988) cerl. denied 488 1.S. 980

(1 988) the United States Supreme Court let stand an appeals court decision applymg the UIA to

force the defendant to remove portions of a fence on pnvate land that prevented antelope from
accessmg critical wmter range on pubhc Iand The Court stated, “[a]H Lawrence has lostis the
nght to exclude others, including mldhfe from the publzc: domam —-a nght he never had.” The
10 circuit applied Camfield supra, in dec1dmg that, Whether or not the defendant mtended to
close off public lands by COIlSII'LlCUOIl of the fence, the fact that he d1d close off the lands v1olated7

the UIA. The checkerboard o pattern of ownershlp was also 1nvolved in thzs case.

| Compensated. Bergen points out that the UIA remains federal law and was amended in 1984

uses.the UIA to stop inclosures that blocked wildlife from accessing their habltat on public lands

~ and extends the UIA to apply to wildlife, P0351b1v a court could find that a recreator steppmg

acCross corner sections of pnvate land posted against trespassing to access blocked public Iands 1s
protected from a crumnal trespass citation by the UTA. However a court might also advise the

state to condemn and compensate the landowner for a recreational easernent in a contested case.
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CONCLUSION

Stepping across private property at corner sections isa technical trespass if the area is,

‘marked against trespassmg or 1f the landowner has expressly denied an individual permission to

enter, aecordmg to Mont. Code Ann § 45- 6 201. The amount of entry is so slight when stepping
across a cormner sectlon that a hunting without permission citation seems unwarranted, although -

how a court would decide either a trespass case or a huntmg w;tbout perrmssmn case w1th these

© facts is not known, No cases on sumlar facts were found.

Another question is whether or not a court would cons1der the amount of i mtruswn ina
criminal case in dec:1d1ng whether a trespass or hunting without perrmss1on v1olat:lon had
oceurred, Courts sometimes look at amount of i mtrusion in-tort cases, but this. aspect may or may |
not be conszdered In a cririnal case |

Whﬂe under Leo Sheep a govemment agency could not demand that pnvate property
owner open a road or allow a pubhc thoroughfare unless condemnation and compensatlon
occurred Bergen mchcates that the UIA 1s still considered effectwe How the Montana

Supreme Court or a federal court would apply the UIA to these facts is another unknown. A

rhunter accessmg federal land by steppmg across unmarked corner sections of private land should‘

be considered hunting within trespass law. However, how a court would decide a case with

 these facts based on the hunting without permission law is another question to which case law

does not provide an answer.
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