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Plamtlff Plan Trust of Touch America Holdmgs Inc., successor in interest
to Montana Power Company, a debtor in Chapter 11 in the United States
Bankruptcy Court for the District of Delaware aIleges upon mformatlon and belief,
based upon, inter alia, the investigation conducted by Plaintiff and its attorneys,
except as to those allegations which pertain to the named Plaintiff, as follows:

L ‘ oD (0]

1.. ~ For nearly one hundred years Montana Power Co. (“Montana Power’ )
was the most successful company in Montana’s history, hiring tens of thousands of
entployees who provzded gas and electricity fo Montana’s citizens. An investment
in Montana Power was safe and secure, providing a steady return to its
Wshareholders and a nsk-ﬁ'ee, profitable business relationship for credifors, ouch as -

) Montana based JODE CORP, Qasis Telecom and RocQMountam Contractors,

ST e

2._ However, the steady i mvestment refurns were not enough for Montana
Power’s President, Chlef Executwe Officer and Chalrma.n of the Board, Robert
Gannon, who along with others at Montana Power wanted to cash in on the Internet

bubble of the late 1990s. Gannon along with Defendants Goldman, Sachs & Co.,,

The Goldman Sachs Group, Inc. (collectively “Goldman, Sachs™), Milbank, Tweed,

Hadley & ‘McCloy, LLP (“Milbank, Tweed’ ) and others decided to use Montana

Power’s extraordinary assets to earn substantxal compensauon and beneﬁts for
themselves,
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6. Venue is proper in this County as Defendants are located and/or
perform business in this County, and a subétantial part of the events, acts,
omissions and transactions complained of herein occurred in this County.

7. Each Defendant has sufﬁcient minimum contacts with Montané. or
otherwise purposefully aﬁails itself of benefits from Mo_ntana or do business in
Montana so as to render the exercise of jurisdiction over it by the Montana courts -
consistent with traditional notions of fair play and substantial justice.

8. The amount in controversy exceeds the jutisdictional minimum of this

Court.
A. PLAINTIFF

9, Plaintiffs the duly appointed Plan Trust i the bankruptey of Touch
America Holdings, Inc., successor in interest to Montana Power Company
(eollectivel_y “Montana Power”), pending in the United States Bankruptcy Court for
the ]5)istn'ct of Delaware, Case No. 03-11915 (KJC). On September 17, 2004, the
Bankruptcy court authorizéd the Official éomﬁttee of Unsecured Creditdrs, as the
suceessor in interest to the claims of the corporation, to investigate, commeﬁce, |
prosecﬁte and/or settle potential claims against the Defendants sued herein. The
creditors include Montana, Acompanies suph as JODE CORP, Oésis Telecom and
Rocky Mountain Contractors. On October 19, 2004, the Bankruptcy Court
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approved the bankruptcy plan and the Official Committee of Unsecured Creditors

became the Plan Trust. The Plan Trust is filing this Complaiﬁt pursuant to that

‘authority in order to recover damages as a result of the decisions that the

Defendants made involving Montana Power/Touch America that contributed to the

insolvency and eventual demise of Montana Power. Accordingly, Plaintiff, as the

. successor in interest to the claims of Montana Powet, has the standing and the right

toassert the claims asserted herein.

B. DEFENDANTS
1. Investment Bank Defendants

-10.  Defendant Goldman, Sachs & Co. is a leading globél investment =~

banking, broker-dealer and securities firm that, among other things, offers

underwriting services to companies seeking to offer their securities to the public

and merger and acquisitions services. In addition to its investment banking

. operations, Goldman, Sachs & Co. also offers extensive services to its institutional

investor clients, has an active securities sales and trading business, and maintaing a

~ separate division to perform research on equity securities. Goldman, Sachs & Co.

is a member of New. York Stock Exchange and National Association of Securities
Dealers.
11. Defendant The GoIdman Sachs Group, Inc. is, accordmg to its 10-K

for fiscal year end 2003, “a leading global mvestment banking, seourities e_md
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72.  On October 2, 2000, Montana Power and NorthWestern announced
that they had entered iﬁto an agreement under which NorthWestern agreed to
acquire Montana’s Power’s energy distribution and transmission business,
including electric and natural gas distribution and .tfansmission operations and
other assets, for about $1.1 billion. Montana Powex-' represented in its 8-K filing
with the SEC that the purchase needed approval of Montana Power’s shareholders
as well as regulatory approval, and‘.Montana Power finally sought shareholder
approval. The shareholders approved the sale. But the approval was too late it
should have been received in 1997 when Montana Power ﬁrst began selhng its
~ assets as part of this plan to dlvest itself of the energy busmess

G THE COLLAPSE OF MONT. APOWER

. 73. . In February of 2002, as aresult ofa merger and share exchange

transaction, Montana Power became Touch America. All of Montana Power’s

assets were now converted into an investment in this telecommumcauons company

Gannon remained the head of Touch Amerlca

74, .Inan SEC filing on July 31, 2002, Touch Anierica announced that it
would be paying $5.4 million to four executives based upon a “change of control”
agreements for the change from Montana Power to Touch Amenca uannon
received $2.2. million even though he was the prunary person at Montana Power
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system of jurisprudence." This right is "so fundamental and sacre;d to the

citizen . . . [that it] shoqld be jealously guarded by the courts.” Jacob v. 'Neﬁ'York
(1942) 315 U.8. 752, 753. Article II, Section 26 of Montana’s Constitution
guarantees that “[tfhe right of trial by jury is secﬁred to all and shall remain
inviolate.” Article II, Section 16 of Montana’s Constitution guarantees tiiat
“[clourts of justice shall be open to every person, and speedy remedy afforded for

every injury of person, property, or character.”
90. Bywayof me-Declaratozy Relief claim set forth below, Plaintiff asks

this Court to declare that the arbitration clauses are unenforceable.

(Fraud, Deceit and Concealment)

91. Plaintiff ﬁereby ixicorporates by reference each of the paragré.phs set
forth above as though fully set forth hereinafier, o

92. befendants, and each of them, made mateﬁﬂ répresentations and
omissions to Montana Power, in whose éhoes PIaiﬁtiff stands, which were false and
misleaﬁing, including but not limited to those representations and omissions that
the divestiture was occurring at the best time for Montana Power to obtain
maximum value for the company and that divestiture of the energy assets and a

ghift to telecomﬁzuxﬁcat_ions was the best direction for the company, as described in

more detail above,
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93.  These representations were false because Defendants knew that the
market was at or near its peak and the bubble was close to burstiﬁg so that it was
nof the appropriate ﬁme for _Montana Power to divest itself of its energy assets, and
that Montana Power should i'emain in the energy business, which had been its core
business for nearly one hundred years and which had been a profitable investment
 for its shareholders and a profitable business relationship for its creditors.

94. When Defendants, andeach of them, made the representations and
failed to disclose and suppressed information ’th-ey had a duty to disclose, as set

forth herein, Defendants had knowledge ef the falsity of their statements and

representations and knew that they were failing to disclose material facts- which -

they had a duty to disclose.

95, Defendants made the mlsrggesentatmns and ormtted the material facts

with the intent to defraud Montana Power in whose shoes Plamtlff stands, its
customers, employees, creditors and shareholders, and to induce Montana Power to
divest its energy business so that it could earn millions of doilars in compensation
and other benefits.

96. Atthe tinie these misrepresentations were made and the material facts
not disclosed, and at the time that the actions herein alleged were taken, Montana
Power, in whose shoes Plaintiff stands, was ignorant of the true facts. If Montana
Power had known the true facts, it would not have acted as it did. -

Complaint 35



