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Should you have a claim to be filed before the Montana Medical Legal Panal, You may request Application and Consent Faorms by contacting:

Montana Medical Legal Panel YHIBIT &
2021 - {1th Avenue, Suite 1 E‘XHE 3l o8
Helena, Montana 59601-4890 CATE. 3

(408) 443-1110 ‘ 38 35

(408) 443-4042 fax

INTHE SUPREME COURT OF THE STATEOFMONTANA

INRE: RULES OF PROCEDURE

)
MONTANAMEDICALLEGAL PANEL ) ORDER

_ The Director of the Montana Medical Legal Panel, after
consultation with the State Bar of Montana, having presented
propesed Rule changes to the Court Wwith respact to the Rules of
Procedure of the Panel, and the approval of the State Bar of Montana
being forthcoming for such Propossd changes or the position of the
Panel and the State Bar having been set forth where there was
disagreement,

And § 27-6-204, MCA, authorizing the Diractor of the Pane,
in consultation with tha State Bar of Montana, and subject 1o the
approval of this Court, to adopt and publish Rules of Procedure
nacessary to implement and carry out the duties of the Panel,

IT1S HEREBY ORDERED that, effective the date of this
Order, the Rules of Procadura of the Montana Medical Legal Panel
ara hereby amendad in the manner set out following this Order,

DATED this 30th day of August, 2001,

(Signed--all 7 Justices)
| Ruie1-Desinmions
As used in these Rules: ’

(a) “Health care provider” means a “physician,” “dentist,” “podiatrist,” or
a *health care facility.” '
{b) “Physician” maeans, for all purposes other than asséssment of the
annyal surcharga required under § 27-6-206(3), an individual orbusiness
entity, who at the time of the occuirence of the incident giving rise to the
claim:

(1) was an individual, licensed to practice medicine undsr the
provisions of Title 37, Chapter 3, who had the State of Montana as his

-or her principal residsnce or place of medical practice and was not

employed full-time by any federal governmantal ‘agency or entity; or
{2) was a professional service corporation, partnership, or
other business entity organized under the laws of any state to render
meadical services, whose shareholders, pariners, or owners were all
individual physicians licensed to practics medicine under the provisions
of Title 37, Chapter 3, or Included a sharehalder, parner, .ownar or
employee who was a physician under (b)(i) of this Rule and is a proper
party to the claim.
(c) "Dentlst” reans, for all purposes other than assessment of the annua)
surcharge raquirsd under § 27-8-206(3), an individual or business entity,
who at the ime of the occurrence of the incident giving rise to the claim:
- (1) was an individual, licensed to practice dentistry under the
provisions of Title 37, Chapter 4, who had the State of Montana as hig
o her principal residence or place of dental practice and was not
employad fuil-time by any federal governmentat agency or entity; or
(2) was a professional service corporation, partnership, or

who was a dentist under ()i} of this Rule and is a proper party to the
claim.

of the annual surcharge required under 27-6-206(3), a facility (other than
an infirmary) licensed as a haalth care facility under Title 50, Chapter 5
at the time of the occurrence of the incident giving rise to the claim,
excluding an end-stage renal dialysis facifity, homs infusion therapy
agency, or a residential care facility,

{e} “Malpractice claim” means any claim or potential claim of a claimant

cadSes“Tnjury to the claimant, whether the claimant’s claim or potential
claim sounds in tort or tontract, and includes but is not limited to
allegations of battery or wrongful death.
{f) “Panel means the Montana Medical Legal Panef provided forin Section
27-6-104, MCA.
(@) “Act” means the Montana Medical Legal Panel Act as established by
Sections 27-6-101 through 27-6-704, MCA.
(h) "Director” means the Diractor of the Panel, or an authorized member
of the Director's staff.
{i} “Substantial evidence” |s such relevant evidence as a reasonable
mind might accept as adequats to support a conclusion, or, stated
another way, enough evidence to justify refusal to direct a verdict on
a factual issue in jury trial. .
() “Claimant” is the person (or persons) who was the patient who
received or was to recsive services from the heafth care provider
against whom the claim is macdle, or is the authorized representative of
the patient. :
{k) "Patient” is the person who received or was to receive services from
the health care provider agalnst whom the claim is made or who received
services from other health care providers prior or subsequent to that of
the health care provider against whom the claim is made.
{!) “Hospital” means a hospital as defined in 50-5-101, MCA, licensed as
a hospital at the time of the occuirencs of the ingident ghving rise to the
claim.
{m) “Podlatrist” means, for all purposes other than assessment of the
annual surcharge required under § 27-6-206(3), MCA, an individual
licensed to practice podiatry under the provisions of Titlg 37, Chapter 6,
who at the time of the occurrence of the incident giving rise to the claim:
(1) was an individual, licensed to practice podiatry under the
provisions of Title 37, Chapter 6, who had the State of Montana as his
or her principal residence or place of podiatric practice and was not
employed full-time by any federal govemmental agency or entity; or
{2) was a professional service corporation, partnership, or
other business entity organized Lndaf the laws of any state to render
podiatric services, and whose shareholders, partners, or owners were
allindividual podiatrists licensedto practice podiatry underthe provisions
of Title 37, Chapter 4, or included a shareholder, pariner, owner or

RuLe 2 - Scoreor RuLes

These Rules apply to all proceedings befors the Montana
Medical Legal Panel established by the Act. - '

RULE 3 - Purrose oF ThE PaneL
The purpose of the Panel is to prevent, where possible, the
filing in court of actions against healith care providers and thair employees
tor professional liabiitty in situations where the facts do not permit at least

{d) “Health care facility” means, for ali purposes other than assessmant
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a reasonabie inferance of malpractice and to make possible the fair and -
J-Rduitable disposition of such clalms against heaith care providers as are
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-, () Any supplomental hearing shall be held in the same manner as the
* orignal hearing, and the parties and their attotneys may be present,
{@) No Panel member may be called to testify in any proceeding

{a) The delibarations of the Panel are confidential. Upon considsration
of all the relevant material, tha Panel shall decide:
(1) Is there substantial evidence that the acts or omissions

constitute a departure from the accapted standards of healh care;

{2} If the answer to {(1}is “Yos,” whether there is a reasonable
probability that the patient was injured thereby.
{b) Al votes of the Panel on the questions for discussion shail be by
secret baliot. The decision shall be by a majority vote of those voting
meimbars of the Pane| who sat on the entire case. The decision shall bg
communicated in writing to the parties and their attorneys of record, or
o aparty if that party has no attorney, anda copy thereof shall be retained
in the permanent fileg of the Panel,
{c} The decision shall, in every €ase, be signed for the Panel by the
Chairperson and shal| contain only the conclusions reached by a majority
of its members and shall list the number of members, if any, dissenting
therefrom. Upon rfequest of any party, the majority shall briefly explain
the reasoning and the basis for their declsion, and the dissenters may
Iikewise exptain the reason for disagresment,
{d} The decision and the reasoning and basis forthe decision of the Panel
is not admissible as evidence in any action subsequently brought in any
court of law. A copy of the decision shall be sent by the Director to the
heaith care providers professional licensing board.
() Panelists and witnesses are immuns from civil liability for ail commuy-
hications, findings, opinions ang conclusions made in the course and
scope of the duties prascribed by the Act,
{f) The Panel's dacision Is without administrative or judicial authority and
i indi . The Panel may, however, recommand an

RULE17 - TraveL Expenses

All members of the Panel, the Diractor, and tha Diractor’s staft
are entitled fo travel sxpenses ncurred while on the business of the
Fanel, as provided in Sections 2-18-501 through 2-18-503, MCA, but
such expenses shail be approved by the Director before payment Is
made.

Rute 18- CowmpPensaTion oF THE PANEL

All members of the Pangt shall be paid a fee of Forty Dollars
{$40.00) per hour, up 10 a maximum of Threg Hundred Twenty Dollars
($320.00) per day In which a hearing or part of 3 hearing is held, for the
time spent in hearing claims, subject to the approval of the Dirsctor and
Upon presentation of 3 billing itemizing to thg one-tenth(1/10th) of an hour
the nature of the services performed and the time involvag, Upon the

but not ifmited to, weather or distance.

RuLe 19- ADpDimional AUTHORITY OF PaneL

The Panei may provide for the administration of oaths, the
recelpt of claims filed, the promulgation of forms required by the Act, the
Isstance of subpoenas in connecticn with the administration of the Act,
and the performanca of other acts to fairly and sffectively administer the
Act.

RULE 20- Statute OF LIMITATIONS - SEPARATELY -
DesianaTeD NECEssanry oR Prorer PaRTiES

(a) The rurning of the apphicabia limitation period in a malpractice clgim
is tolled upon receipt by the Director of the application for review, as to
all health care providers named in the application ag parties o the Pangj
proceeding, and asto all other Persons or entities named in the application
parties, for any coyrt action which night
subsequently arise out of the same factual circumstances set forth in

(b) The funning of the applicable limitation period in a malpractics clajm
does not begin again untit 30 days aftar either an order of dismissal, with
orwithout prejudice againstra-filing, i issuedfrom the Panal Chairperson
or from the Diractor upon the consent of the parties to the claim, or the
Panel's final decision, whichever oceurs first, is entered in the permanent
files of the Pansl and a Copy is served upon the complainant or claimant's
attorney, if he or she ig fepresented by counsel, by certified mail.

Amended August 30, 2001
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27-6-601 CIVIL LIABILITY, REMEDIES, AND LIMITATIONS 908

Part 6
Deliberations and Decision of Panel

27-6-601. Selection of chairman. At or prior to the time set for the hearing, the attorney
members of the panel shall select a chairman who shall be an attorney and who shall preside

over the panel deliberations.
History: En. 17-1312 by Sec. 12, Ch. 449, L. 1977; R.C.M. 1947, 17-1312{part).

27-6-602. Questions panel must decide. Upon consideration of all the relevant material,
the panel shall decide whether there is:

(1) substantial evidence that the acts complained of occurred and that they constitute
malpractice; and

(2) areasonable medical probability that the patient was injured thereby.

History: En. 17-1312 by Sec. 12, Ch. 449, L. 1977; R.C.M. 1947, 17-1312(part).

27-6-603. Deliberations to be secret — voting. The deliberations of the panel are
confidential. All votes of the panel on the questions for discussion shall be by secret ballot. The
decision shall be by a majority vote of those voting members of the panel who sat on the entire

case,
History: En. 17-1312 by Sec. 12, Ch. 449, L. 1977; R.C.M. 1947, 17-1312(part).

27-6-604. Form and content of decision. The decision must in every case be signed for
the panel by the chairman, must contain only the conclusions reached by a majority of its
members, and must list the number of members, if any, dissenting from the opinion. Upon
request of any party, the majority shall briefly explain the reasoning and basis for the decision
and the dissenters shall explain the reasoning and basis for disagreement. Each party must be

informed by the panel of the right to nonbinding mediation under 27-6-606.
History: En. 17-1312 by Sec. 12, Ch. 449, L. 1977; R.C.M. 1947, 17-1312(3); amd. Sec. 1, Ch. 59, L. 1995,

27-6-605. Decision to be filed and copies sent to parties, attorneys, and licensing
board. The decision shall be communicated in writing to the parties and attorneys concerned,
and a copy thereof shall be retained in the permanent files of the panel. A copy of the decision

shall be sent to the health care provider's professional licensing board.
History: En.17-1312bySec.12,Ch. 449,1..1977; R.C. M. 1947, 17-1312(part); amd, Sec. 29, Ch. 12, L. 1979.

Cross-References

Board of Medical Examiners, 2-15-1731.

Board of Dentistry, 2-15-1732,

Hospitals and related facilities — licensing, Title 50, ch, 5, part 2.

27-6-606. Decision not binding — settlement agreements — nonbinding
mediation, (1) The panel's decision is without administrative or Jjudicial authority and is not
binding upon any party.

(2) The panel may recommend an award, approve settlement agreements, and discuss the
settlerment agreements, all in a manner consistent with this part. All approved settlement
agreements are binding on the parties.

(3) If the panel decides both questions required by 27-6-602 in the affirmative, the court in
which the complaint is filed shall, at the request of a party, require the parties to participate in
court-supervised, nonbinding mediation prior to proceeding. .

History: En. 17-1312 by Sec. 12, Ch. 449, L. 1977; R.C.M. 1947, 17-1312(6); amd. Sec. 2, Ch. 59, L. 1995.

Part 7
Effect of Proceedings in
Court Action — Confidentiality

27-6-701. No court action before application to and decision by panel. No
malpractice claim may be filed in any court against a health care provider before an application
is made to the panel and its decision is rendered.

History: En. 17-1307 by Sec. 7, Ch. 449, L. 1977; R.C.M. 1947, 17-1307(1).

Cross-References
Administration of justice — access to courts, Art, II, sec. 16, Mont, Const.
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