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IN THE UNITED STATES DISTRICT COURT,
: rale ol ZODUFFY

FOR THE DISTRICT OF MONTANA py

Sy sy o
MISSOULA DIVISION DERUTY CLIKK

MONTANA PUBLIC INTEREST RESEARCH
GROUF; MONTANA WILDLIFE FEDERATION;
INITIATIVE AND REFERENDUM INSTITUTE;
VERNER EBERTELSEN; RICHARD SARGENT;
TCM SHELLENBERG; and ROBERT

SHEPARD,

CV 03-183-M-DWNM

Plaintiffs,
Ve,

BRAD JOENSON,® in his official
capacity as Secretary of State for
the State of Montana; and MIKE
McGRATH, in his official capacity as
Artorney General Ior the State of
Mentana,

]
]
)
)
)
)
)
)
}
}
} ORDER
}
}
}
)
}
)
}
Defendants. )
!

I. Intraduction
Plaintiffs Montana Public Interesi Research Group, Montana
Wildlife Federation, Initiative and Referendum Institute, Verner
Hertlesen, Richard Sargent, Tom Shellenberyg, and Robert Shepard

{(“PFlaintiffs”) filed this action pursuant to 42 U.5.0. § 19832

! Plaintiffs’ Complaint named Bob Brown as a Defendant in
his cfficial capacity ag Secretary of State for the State of
Montana. Bob Brown has since been succeeded as Secretary of
State by Brad Johnson. The Court thersfore substitutes Brad
Johnson for Bob Brown pursuant to Rule 21, Fed. R. Civ. E.

? Section 1983 provides that

«l-
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for declaratory and injunctivé relief against Montana Secretary
of State Bob Brown and Montana Attorney CGeneral Mike McGrath
("Montana”), alleging that Montana’s recantly adopted ballot
access rules for voter-initiated 1egislétion violats the First
and Fourteenth Amendments of the United States Constitution.
Plaintiffs are groups and individuals who have historically been
actively invclved in initiative and referendum processes in
Montana.

Plaintiffs claim Montana’s requirement that a propossd
initiative be supported by the signatures of at least fiva
percent of the gualified voters in at least half of Meontana's
counties viclates the First Améndment rights of peticzion
circulators and violates the rights of individual veters to aqual
protection of the law as guarantsed by the Fourteenth Amendment.
Flaintiffs alsc challenge a geparate provizion requizing
suppérters of a proposed initiative to discloge the identircies of
paid signature gathererg employed in support of the proposed
initiative. The disclesure reguirement, FPlaintiffg argue,
violates the First Amendment bec%u;e it places an impermissible

burden on free speech by chilling political activity protectszd by

Every perscn who, under color of any statute,
ordinance, regulation, custom, or usage ... subjects or
causes to be asubjected, any citizen of the United
States or cther person within the jurisdiction therecof
to the deprivation of any righte, privileges, or
immunities secured by the Constitution and laws, shall
be liable to the party injured....

42 U.3.C. § 1383,
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the Constitution,

Pending before the Court are the Plaintiffs’ motiorn for
summary judgment on aill claims and Montana’s wotion to conduct
digcovery. Montana maintaing that disputed issues of material
fact prevent summary judgment and that the Court must hear
evidence before rendering a decision in the case. Plaintiffs
counter that the challenged ballot access process is
unconatitutional on its face and therefores no discovery is
neaded.

In my view, Montana‘s law challenged in the first four

countes cof the Complaint is unconstitutional. Whather the

——

reporting requirements questioned in the fifth ecoun: chill

initiative preponents from exercising their First Amendment

.

rights is digputed factually, so it is not subject to summary

disposition.
II. Factual Background
Montana, like many of her sister states, allows direct
legislation through ballet initiatives. The citizens of Monrtana
have constitutionally reserved to themselves the powers of
JﬁﬂncLE
iniciative and refersendum. Ment. Const. art..IZE, §§ 4, 5 & 14.
The Montana statutes create a scheme for implementing those
retainsd powers, including proviaions regulating the collection
of signatures, the gualification of irnitiative and referenmdum
measures, and the submission of qualified measures to the voters
- for approval or rejecticon. Ment. Code Ann. §§ 13-27-201, et seq.

In 2202, Montarna voters approved an amendment to the Montana

3.
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Constitution adding county distribution rzquirements to the
initiative qualification process. Following those changes, which
ook effect in 2003, the relevant ssctions of the Montana
Constitution read in part as follows:

Section 4, Initiative

(1) The people may enact laws by initiative on all
matiers except appropriations of money and local or
special lawsg. :

(2} Initiative petitions must contain the full text of
the proposed measure, shall be signed by at least five
percent of the gualified electors in eazh of at least
crie-half of the counties and the total number of
gigrers must be at least five pexcent of the total
gqualified electors of the state. Fetitions shall be
filed with the secretary of state at least three months
rrior Lo the election at which the measure will be

- voted upon. //ﬂ :

Mont. Const. art. II1 § 4,
Section 9. Amendment by Initiative:

(1) The people may also propose constitucional
arendments by initiative. Petitions ingcluding the full
text of the proposed amendment shall be signed by at
least ten percent of the gqualified electors of the
state. That number shall include ar lsast ten percent
of the gqualified electors in each of a- least ons-half
of the counties.

(2] The peritions shall be filed with the gecretary of

state. If the petiticns are found to have been signed

by the regquired number of electors, the secretary of

state shall cause the amendment to be pubkliszned as

provided by law twice each month for two months

previcuz to the next regular state-wide election.
Mont. Const. art. XIV, § 9.-jﬂ

The county distribution requirement ia alsoc reflected in the
statutes implementing the comstitutional provizions cited abova.

Montana Coda Annctatad § 13-27-204 provides, in pertinent part:

e
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Petition for initiatiwve

(1) The following is substantially the form for &
petition calling for a vate to snact a law by
initiative:

FETITION TQ PLACE INITIATIVE NO. ON THE ELECTION
BRLLOT

(a) If E% of the voters in wach of one-half of the
counties sign this petition and the total number of
voters gsigning this petition is » thiz measure
will appear on the naxt general election ballot. If a
majority of voters vete for this measure at chat
election, it will become law.

(b) We, the undersgigned Montana voters, propose that
the secretary of state place the following measure on
the _ » 20, general aelection ballot:

{Title of measure written pureuant to 13-27-312)
(tatement of implication written pursuant to 13-27-
31z)

Montana Code Annctated § 13-27-207 provides, in pertinent part:
Petition for initiative for conatitutional amendment

(1) The folleowing is substantially the form for a
petirion for an initiative to amend the constitution:

PETITION TC PLACE CONSTITUTIONAL AMENDMENT NO. ON
THE ELECTICN. BALLOT

(a) If 10% of the voters in each of one-ha’'f of the
Counties sign this petition and the total number of
volers signing the petition is |, this
constitutional amendment will appear on the next
genaral election kallet. If & majority of voters vote
for this amendment at that eglection, it will bkecome
part of the constitution.

{o) We, the undersigned Mentara voters, propose that
the secretary of state place tke fellowing
congtitutional amendment cn the y 20,
general election ballot:

{Title of the proposed constitutional amendment written
pursuant to 13-27-312} (Statement <f implication
written pursuant to 13-27-312)

5.
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Montana’'s population iz unevenly distributed throughout its
counties. While the space and density of cur state has well-
recognized benefits to those who live in “the last best place.,”
its geographic distribution favors residents of sparsely
populated areas over res:dents of the more urban or densely
populated arsas of the state when it comes to gqualifying

initiatives for the ballet. According to 2000 census figures,

nearly %€ pesrcent of Montana’'s population is conceptrated inm six
of the stats’s 56 countieg. Under -hs new county distribution

—%KE‘" requirement, far fewer signatures are needed to gualify an

initiative in a less populous county than are necessary in more

populous counties.

Plairvtiffs’ Counts One, Two, Three and Four are challenges
C‘mmi/ .
f>LS+hLU%ﬂ1
@mnt. Congt. arxe, XIV, § 9, 5@-27-204, Mont . ‘Code Aan., and § ?é@uieemw

Lo the constitutional validity of Mont. Const. :&t. IIT § 4,

(:)l3~27—207, Mont. Code Ann., respectively (collectively referred

te herginafter as “the county distribution reguiremsanc”).

There is also an issues here with Montana’s reporting
requirements. Montana statutes contain the fellowing provisions
about reporcing contributions and expenditures by candidatea and
political committees:

Required reports - time and manner of reporting -
exceptions - penalty.

(1) Except as provided in this section, a person who
erploys a pald signature gatherer shall file with the
cormissioner reports containing those matters reguirsd
by Title 13, chapter 37, part 2, for a political
comrittee organized to support or oppose a ballor issus
or for an indspendent committes that receives
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contributions and makess sxpenditures in connection with
a ballot issue, as applicable. If a person who smploys
a paid signature gatherer is required by Title 13,
chaptex 37, part 2, te file a report pursuant to thoge
provisions, the person need not £ile a duplicate report
pursuant to this section, but shall report the matter
required by subsection (2) as part of that report. Az
used in this section, "a person whe employs a paid
signature gatherer" means a political party, pclitical
committee, or other person sesking tc place a bhallot
igsue before the electors and does not mean an
individuzl who is part of the same signature gathering
company, partnership, or other business organization
that directly hires, supervises, and pays an individusl
who 1s a signature gatherer.

(2) The reports required by aubsection (1) must include
the amcunt paid to a paid signature gatherer.

§ 13-27-112, Ment. Code Ann.
Reports of contributions and expenditures required.

(1) Except as provided in 13-37-206, each candidare and
political committee shall file periodic reports of
contributiong and expenditures made by or on the behalf
of 2 candidate cr political committee. All repor:ta
reguired by this chapter shall ke filed with the
commissioner and with the election adminiscrator of the
county in which a candidate is a resident or the
pelitical committee has its headquarters. Howsver,
where residency within a district, county, ¢ity, or
town is not a prerequisite for being a candidate,
coples of all reports shall be filed with the election
administrator of the county in which the slection is o
be held or, if the election is to be held in more .than
one county, with the election administrator in tha
county that the commiassicner specifies.

§ 13-37-225, Mont. Codes Anm.
Diasclosure of expenditures mada.
Bach report required by this chapter shall disclose the
following information, except that & candidate shall
only be regquired to report the informatinn gpecified i
-his section if the transactions involved were

undertaken for tne purpose cf infiuvencing an electicn:

(1) che full name and mailing address {ocoupation and
the principal place of business, if any) of each person

T
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to whom expenditures have been made 2y rthe committee or
candidate during the reporting periocd, including the
amount, date, and purpose of each expenditurs and the
total amount of expenditures made to each person;

(2) the full name and mailing addresses (occupation and
the principal place <f business, if any) of each person
to whom an expenditure for personal mervices, salaries,
and reimbursed expenses have been made, including the

amcount, date, and purpose of that expenditure and the
total amount of expenditurss made to each perscn; (:j:::)

§ 13-37-23C, Mont. Code Anm.
18
Count Five of the Complaint alleges that these Statutor?'(E>ESCL5fwzc£“ﬁ“

»

Reqs
measures (§§ 13-27-112, 13-37-225, & 13-37-230, Mont. CTode Ann., .
_ . ) e Fd&i
hereinafter collectively referred to as “the disclosurs - 1
Siq g

requirement”) ccmbine to empower Montana to compel the public €3w¥&ﬂvwﬁ’/
identification of paid signature gatherers, reguiring paid
signature gatherers to sacrifice the immunity enjoyed by

volunteer petitioners. Such measures, according to the

Plaintiffs, inhibit and ¢hill the First Amendment activities of
Plaintiffe and other petition gatherers.
III. Analysis
A. Summary Judgment Standards
A party moving for surmary judament nust demonatrate *zhal
there is ne genuine igsue az to any material fact and that the
moving party is entitled to a judgﬁent as a matter of law." Fed.

R. Civ. P.

mn

§(c) . A party is entitled to zummary judgment where
the documentary evidence produced by the parties permits only one

conclusion. Andexgon v, libertv Lobby, Inc., 477 U.S. 242, 251

(1288). Cn a motion for summary judgment, this Court must
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determine whether a fair-minded jury could return a verdict for
the nonmoving party. Id. at 252,
In evaluating the appropriateness of summary judgment the
Court must first determine whether a fact is macerial; and if so,
it must then cetermine whether there is a genuine issue for the
triex,; of fact, as determined by the documents submitted te the
Court .
If a fact is found to be material, summary judgment will not
lie if the dispute about that fact is genuine. In other words,
if the evidsnce is such that a reasonable jury could return a
verdict for tre nonmeving party, then summaxy judgment should not
—  be granted. 2Anderson, 477 U.S. at 24&. In essence, the inguiry
/////’-\ is whether the evideﬁce presents a sufficient disagreement £o

m"‘m ,,J‘(

A - require submiszion to a jury, or whether it is so one- sided that

cne party rmust prévail as a matter of law. Id. at 251-252. The
Andergon Court instructs that at the summary Judgment stage the

Judge's functicn is not to weigh the evidence and decermine the

truth of the matter, but to determine whether there is & genline
issue for trial. 477 U.S. at 249-50. However, if the evidence

i1s merely coloréble, or ig not gignificantly prebative, summary

judgment may be granted. Id.

8. The County Distribwtion Fequirement

1. Montana’'s Motion to Conduct Digcovary

Montana urges the Court to allow the parties to conduct

discovery priocr teo <considering ths P4ﬁlntlff5‘ motion for summary

Q10,022
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judgment, arguing that there exjist genuine issues of material
fact regarding the degree to which the county distribution
reguirament hinders the Flaintiffsg’ right to petition the
government for redress of grievances. Assuming the State is
corrgct that the Court lacks sufficient evidence upecn which o
conclude that no genuine lszuss of material fact exist with
ragard to the ﬁounty distribution reguirement's effect on the
First Amendment righte of pecitior circulators, that assumption
does not resolve the legal impediments to the argument. Montana

does not address Plaintiffs’ alterrate ground for challenging the

‘conatituticnality of the county distribution requirement, i.e.,

LY
Chat the regquiremsnt grants undue weight to the signatures of 'Za1*1vh$12~

gualified electors in less populous counties to the disadvantage E‘“

—_ SumMM-b

of gualifizsd electors in more pepulous counties. That argument, '\‘Ji& J

Jd

based on the Fourteenth Awendment’s Hqual Protection Clause, ant C:m:u*ﬁ

o —

pregents & facial challenge to the county distribution / —'L{

requirement. I find it is legally well taken, and dispositive.
The 5tace has not attempted to arcue that discovery is
needead priﬁr to deciding the Plaintiffs! Equal Protection
challenge, and as axplained helsdw, Piaintiffs’ claims regarding
the conscitutionality of the county distribution reguirement can
be resclved on the basis of Plainciffs’ Equal Protaction
arguments. It 1s unnecessary to reach Plaintiffs’ Pirst
Amendmen:z challenge, for which the State insiste discovery is
regquired. For that reason, I will conazider the Plaintiffs’

metion for summary judgment on Counts Ons through Four [the
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county distribution reguirement) and deny Montana's motion to
conduct discovery on those claims.

2. Plaintiffs’ Equal Protection Challenge to the County
Distzribution Reguirement

The gquestions presented in the Plainziffs’ challenge to the

county distribution regquirement are controlled by the recent case

IdakLo Cozlition United for Bears v. Cenarruszss, 342 F.3d 1073
(8" Cix. 2003}. There, the Ninth Circuit Court of Appeals held

f—?é"' uncenstitutional a county digtribution reguirement for the

——

qualification of voter-initiated legislation virtually

indietinguishable from the one currently in effect in Montana.

e

The Idahc system reguired that a proponent of a proposed
initiative obtain the signaturss of at least gix percent of the
qualified electors in the state, including at least six percent
of the qualified electors in at least half of Idaho’'s ¢4
counties. Idaho Coalition, 342 F.3d at 1075. The Court of
Appeals found that Idaho’'s population, like Mon;ana‘s, is
unevenly distributed among itas counties, with 60 percant of the
state’a populaticn residing in nine of its 44 ¢ountiss. Id. A
coaliticn of plaintiffe sued Idaho’s secretary of atata, arguing
that the distribution reguirement violated the Equal Protection
Clause Ly giving preferential treatment to residenrts of sparsely
populated counties. The district court granted summary judgment
in favor of the plaintiffs,  Id.

In uphclding the lower courn’s decisicon, the Ninth Circuit fs-

wrote that “{tlhe kallot initiative, like the election cf publis
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cificlals, is a basic instrument of democratic government, and ig

therefore subject to equal protection guarantees. Those

guarantees furthermore apply to hallot access restrictions just \%F~
a8 they do elections themselves.” 342 F.34 at 1076 (citations,

internzl quotation marks omittedl. The court held that state

“laws providing for unegqual treatment of ballot accegs petition

gignarures must be reviewed with strict scrutiny, Id. at 1077

{citirg Moorxe v. QOgilvie, 394 U.8. 814 (1959)}, and found Idahc’s

gygtem unconstitutional under that standard.

Because gome of Idaho's countles are far more heavily
populated than others, an iniktiative that is pepular
primarily with voters in sparsely populatad countids
can reach the ballot with the aupport of many fewer
votexs than can an initiative that is pooular primarily
with voters in densely populated counties. Like the
county unit system in sanders, the Idaho system
viclates equal protection because the few vorzrs in a
sparsely populated couniy have a power egqual to the
vastly larger number of voters who reside in a populous
county. In short, an electoral system, here ths symtem
govarning the people's right to place initiativs
measures on the ballot, may not be based on treating
unegual counties equally and making the emlectoral
determination dependent on the support of numbers of
countieg rather than nurbers of people.

342 F.3d at 1C76.

Montana’s county distripution reguirement is structurally ﬁ;{i
identical to the one found uncomstitutional in Idaho C Lti

The inconsequential differences between the two are (i) that
Montana reguires only five percent of qualified voters in half of
the cauntiesrto €ign while Idaho required six percent, and (2)
that a minirur of qualified electors must sign in 238 of Montana's

countises, as opposed to Z2 of Idaho’s counties. The State has
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not advanced any principled argument as to why those minor
differences should have an impact on the constitutional analysies

that mugt be applied. The challenged Meontana constitutional and

statutory provisicns violate the E¢gual Protection Clause of the

Fourteenth Amendment because they allocate sgual power Lo

counties of unequal population. :7

Montana argues that the Idaho Coalition case iz not on
point. According to the State, the case at issue here is
contreolled by Green v, City of Tucson, 340 7.34 881 (9" (Cir.
2003). The Sreen case, decided 19 days before Idaho Coalition,
dealt with a constitutional challenge to a state statute making
municipal incorporation of a territory dependent on the consent
of ﬁearby municipalities. 340 F.3d at 8%4. The challeﬁged
Arizona law in Gxgen required that a territery wishing to
incorporate as a municipality obtain the petition signatures of
at least two-thirds of the territory's qualified voters and the
prior consent <¢f any incorporated community or town <hat (1) is
located within six miles of the territory and (2! has a
pecpulatien of 5,000 or more. Id. The plaintiffs, residents of a

~ territory the inccrperation cf which was blocked by the non-
consent ©f the nearby City of Tucson, filed an egual procection
thallenge alleging that the statute in guestion provided for
unequal treatment of residents besed on their proximity to an
incorporated community. Id.
The @reen court began ite analysisa by deciding whether egual

praotection guarantees extend fo the wunicipal incorporation

13-
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petition process. In doing so, the court found it nscessary to
determine whether the act of signing such a pétition was
gufficiently similar to the traditional act of wvoting ag te
warrant constitutional protection. 342 F.34 at B97-98. Drawing
on its decision in Husgey v. City of Egrtland, 64, F.3d 1260 {g=n
Cir. 18235), the Court concluded that the municipal incorporation
vetition process was sufficiently similar =o voting to warrant
constitutional safeguards. 340 F.3d at 8%7. The court
congidered the follecwing in support of its conclusmion:. (1} like a
vote, the municipal incorporation petition signature is an
expresgion of the voter's will; {2) like an election, the
petiticn proceéss requires a majority for success; and (3) the
municipal incorporation petition process gerves as a substitute
for an election. Id.

Montana interprets Green's analveis as stating a test for
whether the Equal Protection Clauae applies to a given petition
process. Montansa argues that the court in gresp held “that
because the petition process is not protected by the United
States Constitution, o¢nly petition procegses that are the
functional eguivalent of a vote are subject to equal protection
challenge.” Def.'s Resp. Br. at 11. I think thig view misrsads
the Greer opinion, which was concerned with the narrow question
of whether there is a conatitutionally rrotected right to
participate in the specific municipal incorporation process in
Flace in Arizona. The “functional egquivalency” analysiz in Grsen
wags necessary because the Ninth Circuit had not vet decided

-14.
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whether the Equal Protection Clause applies to 2 manicipal
incorporation petition process like Arizona’s. No such analysis
ig nesded here because, as the court confirmed in ;g;gg
Coalition, it has long been settled that equal protection
guarantees apply to the ballot initiaztive, “and furthermere apply
t¢ ballot access restrictions just as they do elections
themgelves.” 342 F.3d at 1078 (citing Illinois State Bd. Of
Elections v, Socialist Workers Party, 440 U.S. 173, 154 (1979).
For that reason, Montana‘s reliance on Green is misplaced.

The State argues in the alternative that because the
.Plaint:iffs make & “wote dilution” ¢laim, this case is controlled
by the Voting Righte Acr 42 U.S.C. § 1973). The Voring Rights
Act prohibits votine practices that result in a denial or
abridgement of the right of any citizen of the United States to
vote on ageount of race, color or membership in a language
minority group. See 42 U.S.C. 8§ 1873{a), 1973b(f}{2). The
Plaintiffs in this case do.not allege discrimiration on any of
the bases prohibited by the Voring Rights Act, 50 Montana is
incorrect in arguing that Plaintiffs are only entitled to that
ralief which can be abtained under the Actk,

Becauase Montana has failed to show that Idaho Coalition does
not ¢ontrol this case, I am compeiled to impose a strict scrubiny
revisw of the county distributior. requirement, as dictated by
[dafdo Coalition, in determining whether Montana's initiative law
is unconstitutional. Teo withstand review under strict scrutiny,

a 3tatute must be narrowly tailorsd to serve a compelling *%X;—f’

——

-15-
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govermmental interest. See, e.g., Kraper v. Union Free Sch. j}%i

Diet. Wo, 15, 395 U.S5. 621, 627-28 (1363} .

Montana puts forxrth two justifications for the county
digtributiorn reguirement. First, it posits that the reguirement
1S necegsary to ensure that measures that reach the general
electicn ballet have a modicum of statewide suppert. The Idaho
Goalition court considered and rejected the argument that a
county distribution requirement ig necesgary to protect the
statewide electorats from localized lsgislation. Even if such an

argument. were correct, the court noted, a county distribution

requirement fails the narrow tailoring tegt. 342 P.3d at 1078.

e

Thiz 1z because the game end can be achieved through che

implemantaticn of a gecgraphic distribution requiremen:t that does i‘

not violate equal protection, such as one based on existing

legislative districts.?

e
enpp——

The State also argues that a county distribution requirement —
sexves the governmental interest of preventing frivolous and
unsupported measures from crowding the ballot and reating
confusion at election time. The Idaho Coalition court addresased
that argument as well, and again found it lack:ng Qo ﬁhe narrow
tailoring prong. Assuming the proffered chijective is a valid
one, 1t can be achieved throush measures that do not

impermiasibly discriminate among voters, such an as increase in

'Prior to the 2003 changes, Montana's ballot access rules
for initiative did impoge a gecgraphical distribution regquiremsnt
bazed on legislative districts. See §§ 13-27-204, 13-27-207,
Mont, Code Ann. {2001).
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the statewide percentage of signatures reguired to any percentage

Montana deeme necessary. See Idaho Coalition, 342 F.3d at 1079.

M .
*ﬂb \ Montarg' ' digstribution regquirement results in unegual
?iﬁ;¥}> treatment of qualified electorg in different counties and
» —-'-_—_
iﬁﬁf}b therefore is subsect to strict scrutiny. Because the process la
L\ : not narrowly tailored to serve & compelling governmental
pmm— - Y

interest, it ig unceonstitutional on ivs face under the Fourteenth

Amendment’s Equal Protection Clause and therefore invalid. This

—

means summaryy judgment in favor of the Plaintiffs on Counts One

throuoh Four of the Complaint. Judgment will be entered (1)

declaring that the Montana constitutional and statutory
a——

provisions comprising the county digtributicn regul violate

the Pourteenth Amendment of the United Stategs Copstitution; and

(2) permanzntly enioining Montana from enforcing those

Eggglsiane*‘ As noted above, Montana’'s motiocn to conduct
discovery 13 denied as it relates to Counts One‘through Four,.
C. The Disclosure Reguirement |

Plaintiffs seek a declaration on summary judgment that the
Montana's statutes requiring proponentsg of a propesed initiative
o disclose the names and_addresses of paid signature gatherers
have a chilling effect en the First Amendment activities of
circulators and therefere are tnconstitutional. Montana again

argues that the Court should refrain from considering a summary

‘Because the county digtribution requirement is
unconstituticnal under the Fourteenth Amendment, it 1s
unnecessary te coengider the Plaintiffs' First Amendmen:z
czhallenge.
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judgment motion until the parties have conducted discovery. As
it relates to the digclosure reguiremert, Montana is cerrect in
arguing that summary judgment is inappropriate.

2uls 56 of the Federal Rules of Civil Procedure authorizes a
sourt to grant summary judgment only whexe there are no genuine
jesuas of material fact and the moving party 18 entizled to
judgment as a matter of law. immlike Plaintiffs’ challsnge to ths
county distribution requirsment, in which there was no factual
d-isputé as ro the consequences of the system, the parties here
disagree a8 to the effect of the disclasure reguirement. Each
side in this case has submitted one affidavit in support of its
position. Plaintiffs offer the Declaration of David Fonder, Y8
of whizh states that *Montana’s new reguirement that caid
signature gatherers be identified in published reporte makes it
much mere difficult, and more expensive, for MertPIRG to recruit
gignature gatherers to halp qualify initiatives for the ballot.”
Montana cites the Affidavit of Ronda Carpenter, which states in
i1z,

Although Montana has for several years required

disclosure to the Office of the Commissgioner of

Poiitical Practices of campaign expenses and the source

of campaign incomae, to my knowledge it has not required

chat we reveal the identity of paid signature gatherexs

ag “paid signature cgatherers”. . . Based on my

experience reviewing other initiative reporcts from

other campaigns, many campaigns identify paid signaturs

gathering expenses as "contract labor” or “payroll.”

The latter commonly-used expense degignation protects

the cerfidentiality of paid petition circulaters.

Carpenter gees on to state in Y18 of her Affidavit, "None of my

campaign workers has ever expressed concern about the informaticn

18-
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disclosed about the campaign expenses. I personally have no
cencern over the amount of information I have te disclose. S
From thesge conflicting affidavits theres appears to be soma
dispute ag to whether Montana reads the statutes in guestion to
require the disclesure of paid signature gatherers and, if so,
whaethier the disclosure reguirement has a chilling effect on paid

gignature gatherers.

The Flaintiffs urge the Court to rely on the Supreme Court’s

finding in Buckley v, American Constitutional Law Feundation,

Inc., 525 U.s. 182 (18%99). In that case, the Supreme Court
upheld a Tenth Circuit decision invalidating Colorado’s
requirement that initiative proponents disclese the names and
addresses of paid signature gatherers. 525 U.5. at 234. Writing
for the majority, Justice Ginsburg found that “[llisting paid
circulators and their income from circulation Fforces paid
circulators to surrender the anonymity enjoved by their volunteer
counterparts; noe more than tenuously related to the substantial
interests disclosure serves, Colorado’s reporting regquirements,
to the extent they target paid circulators, fail exacting
serutiny.” Id. (citations, internal quotation marks omitted).
Plaintiffs contend that Buckley dictates a similar result in this
case. |

However, the conclusions of the Supreme Court in Buckley
were based on factual findings made after a bench trial at the
district level. The district cocurt heard evidence and made

Zactual determinations as to the effect of challenged provisions

-19-
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cn the willingness of individualeg toc serve as paid signature
gatherers, the degree to which petitién circulaticn had bhecome a
commercialized industry in Colorado, and the extent to which
increased commercialization justified wore stringent regulation
of the process. See generallv American Constitutional Law

Eoundation., Inc. v, Mever, 870 F.Supp. 995 (D.Colo., 1994).

No such rgcord exists in this case, and I will not diszposs
of an igsue on summary judgment based on the recoerd of a
different cage dealing with a challenge tc a diffesrent stcate's
law. Accordingly, the Plaintiffs’ motion for gummary judgment cn
Count Five is denied because therz are genuine issues of matsrial
fact. Further, Montana’s motion for discovery is granced as it
relatea it relates to Count Five only. The Court will szet a
ghort digcovery pericd in which the area of inguiry is confined
Lo the reasons for and the =ffects of Montana’'s digclosure
requirement. At the conclusion of discbvery the Court will
conduct a bench trial on the remaining issue.

IV. Order

Baged on the foregeing, IT I& HEREBY CRDERED that
Plaintiffs’ motion fer summary judgment {dkt #318) is GRANTED in
part and DENIED in part, and Montsna's moticn to conduct
discovery (dkt #24) is GRANTED ir part and DENIED in paxt, as

i
7Y
Cot)

"followsa:

/,/’

(1) Plaintiffs' motion for summary judgment is GRANTED with

respect Lo Counts One through Four, and Montana’s motion to

conduet discovery is DENIED with respect te Counts One threough

o
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Four.

(2) The State of Mentana's county distribution reguirement

for the gualification of proposed ballot initiatives, as set

Lorth in Mont. Const. art. II1 § 4, Mont. Const. ar:c. XIV, § 9,

| Ja— -
® ; %:' " §§ 13-27-204 and 13-27-207, Mont. Code Ann., viclates the Equal

Protegtion Clause of the Fourteenth Amendment of the United

Statas Consticution.

(3} Pursuant to 42 U.5.C. § 1983, the State of Montana is
enjoined from taking any action to enforce its county
distribution requirement for the qualification of proposed ballot
initiatives, as set forth in Mont. Const. art. III § 4, Mont.
Const. art. XIV, § 9, §§ 13-27-204 and 13-27-207, Mont. Code Ann.
(2) Plaintiffs’ motion for summary judgment is DENIED with
respect to Count Five, and Montana's motion to conduat dizcovery
is CGRANTED with respect te Count Five. -—F-TDichQSLnZE' £%ﬁ§uu2€h45ﬁfrpl
(8} The parties skall, in accorgggée 5§£ %& & 26??) Fed.ﬂi&dﬂ
R. Civ. P., confer and attempt to agree upon a proposed schedule
for discovery. Discovery will be limited to the purpose and
effectg of Montana’s disclesurs reguirement, The parties shall
submit rtheir proposed'Rule 261(f) discovery plan no later than
April 1%, 200s.

DATED this 28% day of March, 2005,

\ 1.23 EV"
Dora)¥d W. Molloy, Chief FJudge

Unitfed SNates District Court




