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Senate Bill 209 _

An Act to regulate post claim underwriting
Written remarks of Randy Bishop

Billings Montana

Underwriting is the practice of evaluating the risk to be insured. It
originated in the 17™ Century at Lloyds Coffee House, oﬂ Tower Street,
London, England. There, persons seeking insurance coverage for shipping
goods would circulate among the merchants a written description of the
vessel, cargo, captain, crew, route and amount of insurance coverage sought.
Any Lloyd’s patron interested in pursuing the business of insurance was free
to evaluate the risk and, if determined acceptable, write his name and the
amount of insurance he was willing to provide, “under” the description on
the piece of paper. Hence, the term “underwriting.” Cady and Gates, Post
Claim Underwriting, 102 WVLR 809 (Summer 2000).

Post cléim underwriting turns this risk evaluation process upside
down. An insurer engaged in post claim underwriting, “waits until a claim
has been filed to obtain information and make underwriting decisions which
should have been made when the application (for insurance) was made, not
after the policy was issued.” Lewis v. Equity Nat’l Life Ins. Co., 637 So.2d
183, 186.

Instead of looking for ways to pay or deny the claim, the insurer

engaged in post claim underwriting, receives the claim and immediately



begins looking for ways to avoid, or rescind, the policy. It examines the
application and, for the first time, gathers and reviews the basic information
bearing upon the risk. It takes these steps for the purpose of deciding after
the fact whether to insure. Thus, the insurer avoids the expense of traditional
insurance underwriting, and instead allows the occurrence of the loss to
weed out the bad risks. At this point, of course, it’s too late for the applicant
to obtain other insurance at any price — the loss has already been suffered.
In the case of life insurance, it is also too late to ask the policyholder any
questions — the policyholder is dead.

Insurance applications, and particularly in the arena of low-end
insurance, such as credit life and credit disability insurance, are sometimes
drafted in a manner calculated to facilitate post claim underwriting and post
claim policy rescissions. Examples of two such insurance applications
actually used in Montana are attached, marked “A” and “B.”

Honest Montanans are being victimized by the practice of post claim
underwriting. Post claim underwriting has been prohibited for years, but
that prqhibition is difficult for the Office of the Insurance Commissioner to
enforce because the prohibition is unclear, and inconsistent with Montana
statutes which govern rescission. The purpose of this bill is to clarify the

statutory definition of the prohibited practice of post claim underwriting as



set forth in § 33-18-215, M.C.A., and reconcile the prohibition of post claim
underwriting with existing Montana law governing rescission of insurance
policies, as set forth in § 33-15-403, M.C.A.
Thank you for your time and consideration of this important bill.
Randy Bishop

2219 Louise Lane
Billings, MT 59102
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[hereby cartify that { amin good health and am not under treatmant for, ar teceiving medical advice for any illness, disease, or physicat or mental impsirment. In addition,
|1 have not been diagnosed as having Acquired lmmune Deficiency Syndroma (AIDS), AIDS Related Complex, or tested positive for antibodies to the AIDS virus. If applying
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