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SENATE BILL NO. 114
INTRODUCED BY TESTER
BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A FELONY FOR TRANSACTING INSURANCE
WITHOUT A CERTIFICATE OF AUTHORITY UNLESS QTHERWISE ALLOWED UNDER THE INSURANGCE

CODE; SPECIFYING THE CRIME AS A KNOWING REPRESENTATION OF OR ASSISTANCE TO AN
UNAUTHORIZED INSURANCE PRODUCER; DESIGNATING AS INSURANCE FRAUD THE TRANSACTION
OF INSURANCE WITHOUT A VALID CERTIFICATE OF AUTHORITY; MAKINGINSURANGEFRABE-OR

DEGEPTIVE—PRACHEES CLARIFYING LANGUAGE RELATING TO INSURANCE OFFENSES; AND

AMENDING SECTIONS 33-1-1202,33-1-1211, 33-1-1302, 33-2-101, 33-2-104, AND 33-18-401, ANB-45-6-347;
MCA" |

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Seétion 33-%-1202, MCA, is amended to read:

"33-1-1202. Insurance OFFENSE of insurance fraud when the

aud. (1) A person commits the &e
person: '

'ﬁt, presents or causes to be presented to any

#{a) for the purpose of obtaidng any money or be

insurer, purported insurer, producer, or ad inistrator, as ﬁned in 33-17-102, any written or oral statement,
including computer-generated documents, ntaining Ise, incomplete, or misleading information t:oncerning
any fact or thing material to, as part of, or |n upport of a claim for péyment or other benefit pursuant to an
insurance policy,

{2}{B} assists, abets, solicits, or-congpires withanother to prepare bl_' ma.‘ke any written or oral statement
containing false, incomplete, or misleadipg -information‘ricerning any fact that is intended to be presented to
any insurer or purported insurer or in ggnnection with, mateyjal to, or in support of any claim for payment or other
benefit pursuant to an insurance pélicy or contract;

53(c) presents or csg

53-17-102, a materially false or altergd application of insurance;

ses 10 be presented to or by an insurer, purported insurer, producer, or

administrator, as defined in
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it} .-accepts premiurm

1 oney kno'wing that coverage will not be pyetided;
2 5HE) as a health care pf jider, submits a false or altered bilj/6r report of physical condition to an
3 insurer; er _
4 {8)(F) offers or accepts a direct oripdirect induéement file a false statement of claim with the intent
-5 ofdeceiving an insurer-_ or
53
7
8 (1) AUTHORIZED TO ACT AS AN INSURER ot{TATRANSACT INSURANCE IN THIS STATE BY A SUBSISTING
9  CERTIFICATE OF AUTHORITY ISSUED BY THE COMMISSIONER I;bRSUANT 70 33-2-101: ~
10 (i1} AUTHORIZED OR LICENSED BY THEAOMMISSIONER T}J\ACT AS AN INSURER OR 7O TRANSACT INSUR}iNCE IN

11 THIS STATE AS AN ELIGIBLE SURPLUS L'tNEASURER OR.PRODUCEI;\N)RSUANT TO CHAPTER 2, PART 3. OF THIS TITLE:;

14  CONSULTANT, OR PRODUCER PURSUANT TO CHAPTER 17 OF THIS TITLE.

15 (2) A PERSON WHQ{NOWINGLY'VIOLATES THIS SECTION COMMITS THROFFENSE OF INSURANCE FRAUD AND

16 - SHALL BE IMPRISONED FOR A TERM NOT TO EXCEED 10 YEARS OR FINED AN AMOUNI NOT T0 EXCEED $100,000, OR

17  BOTH."

18

15 Section 2. Section 33-1-1211, MCA, is arﬁended to read:

20 "33-1-1211. Peﬁa!ttes CivILNPENALTIES. (1) Hf /After a hearing conducted under 33-1-701, the

21 commissioner determines that a person hag committed insurance fraud, the commissioner may:

22 (a) impose any penalty provided fo\in 33/1-317; et and
23 (b) require the person to pay the costy’of the proceeding.
24 Amy-Sublest o 46-+1-446-a-peydonywho-prroesely-or knowingly-o suramoes-fraud-co
25 the-offense st thefund 5-36 ;-a..-;m-,m...ra“..- 5
' 2_6 (6-)1__}_ In addition to any ofher penalﬂes the commissioner shall require a person who commits

27 msurance ‘fraud to make restitutioy to the insurer or to aRy other person for all financial loss sustained as aresult

28 . of the insurance fraud.”
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to do business in this state.
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"33-11 302.. psurance fraud - insurer. (1) A persoh commits the act of insurapce fraud when in the

course of offering or sellipg insurance, the person misrepresents a material fact, kngwn to the person to be

untrue or made with reckiesy indifference as to whether i the material fact is true, with the intention of causing

ancther person 1o rely upon th misrepresentation io that relying person's detrimgnt.

(2) The commissioner may, after hevingcendueted conducting a hearing pursuantto 33-1-701, impose
the penalties'provided forin 33-1-31Afora Qiolation of this section. Failure to pay a fine under this section results
in a lien upon the assets and property ¥f the person as provided in 33-1- ¥18(3).

(3) In additionto any penalty provided for in 33-1-317, the comimyissioner may.require a person regulated

under this title who commits insurance fraudito make full restitt_.rtion torthe victim for all financial losses sustained

as a result of the fraud with interest of 10% 4 year from the datg’of the fraud plus any costs'and reasonable

attorney feeé, tess the amount of any income oy refund receivéd by the victim from the insurance.

{4) The commissioner may require a per n who cohmits insurance fraud to make full restitution to any

- insurer, purported insurer, or insurance producer who méy have sustained any losses as a result of the fraud. ..

- with interest of 10% a year from the date of the loss B fus any costs and reasonable attorney fees.

(5} -An insurer, insurance producer, or othgr pgrson who sustained any losses.and who was awarded
restitution may bring suit to recover those sums Ancluding any attorney fees, interest at 10% a year, and costs
incurred in obtaining a judgment.

(B) Failure of a person to pay any afnount ordered Under this section constitutes a forfeiture of the right

vHO | LY MISAPPROPRIATES AN INSURANC ; ]
INSURED IS GUILTY OF A FELONY AND SHALL BE IMPRISONED FOR A TERM NOT TO EXCEED 10 YEARS OR FINED AN AMOUNT

NOT TO EXCEED $104 000, OR BOTH. THE COMMISSIONER MAY REFER A SUSPECTED OFFENSE TO THE ATTORNEY

GENERAL OR THE ZPPROPRIATE COUNTY AT'I‘ORNEY "

Section 4. Section 33-2-101, MCA, is amended fo read:
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"33.2-101. Gertificate—of—authority AUTHORIZATION CERTIFICATE OF AUTHORITY required -

—

2
3
4
5
6 .
7 %EP%N&WGREEB%%G&BE ) EXCEPT AS EXPRESSLY OTHERWISE PROVIDED IN THIS CODE, A PERSON ACTING
8 . AS AN INSURER AND AN INSURER TRANSACTING INSURANCE IN THIS S;FATE MUST HAVE A SUBSISTING CERTIFICATE OF
9 AUTHORITY ISSUED BY THE COMMISSIONER.
10 (2) No An in-sujrershaﬂ-have—ar—maivﬂ%a%ﬁ that has or maintains in Montana any office, representative,

11  orotherfacilittes facility for the solicitation or servicing.of anykind of insurance in any other state untessitisthen

12  must be authorized to transact the same kind of insurance in this stat'e.

+ WHO KNOWINGLY VIOLATES this section is guilty

“TtqF 0 [3)Apersoneemvie

_ of a felony ANB-BIAL 7P NEPFORA TERM e A RE-OE EHER AN AM
& ] —and in addition issubiect tothe civil penalty provided in 33-1-317."

16
17 - Section 5. Section 33-2-104, MCA, is amended to read:
18 "33-2-104, Representing or aiding unauthorized insurer prohibited. (1) Mo A person-shadt in this

© 19  state may not directly or indirectly act as insurance producer for, or otherwise represent or aid on béhaif of
20 lénofher, any insurer not then authorized to transact insurance in this state in the solicitation, negotiation, or
21 effectuatidn bf insurance or of ahnuity contracts, inspection of risks, fixing of rates, invesfigation or adjustment
22 oflosses, collection of premiums, ot i any other mannerirrthe tranlsac:tio_n of insurance with respect to subjects

23 ofinsurance residen‘t, locateds or to be performed inthis state.

24 - . (2) This section shalt does not apply to:
| 25 (a) acceptance of service of process by the commissioner under.33-1-613; or
26 (b) surplus lines insurance and other transactions as+e for which a certificate of authority is not required

27 ofaninsurer as stated in 33-2-102.

28 \
‘ 28 beicguittrofefelony
| l/ : = {3) A PERSON WHO KNOWINGLY VIOLATES THIS SECTION IS GUILTY.OF A FELONY-AND-SHALE-BEMPRISONEDEOR"
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Section 6. Section 33-18-401, MCA, is amended fo read:

"33-18-401. False application, claim, and proof of loss -- criminal penalty. {1) An insurance
producer, examining physician, applicant, or other person who knowingly er witifally purpesety makes a false
or fraudulent statement or representation in or with reference to an application for insurance is guilty of a
misdemeanor and upon conviction shall be punished by a fine of not less than $250 or more than $1,000 or by
imprisonment in the county jail for not less than 3 months or more than 6 months, or bbth sueh fine and
imprisonment at the discretion of the court.

(2) er (2) SubjectHo46-t1-4t62 A
person who, for the purpose of obtaining any money or benefit, knowingly er wittighy ggtgg;sgz presents or

causesto be presented a false or fraudulent claim or any proof in support of steh a false or fraudulent claim for -

the payment of the loss upen a contract of insurance or prepares, makes, or subscribes -a false or fraudulent- .

account, certificate, affidavit or proof of loss, or other document or writing, with intent that the same may be

presenied or used in support of suek a false or fraudulent claim, is guilty of eerime fheﬂ—uﬁdeh%-s-aei—gf

Person mwmm@m A FEEM-NOT FOEXCERR 10-¥EARS-SREINES RN AMSENF-NOT TO
1’\\,4_.%'\‘ el 4 Y5 —(—- 3o |
EXOEET $480-000eR-BOFH EITHER A COUNTY ATTORNEY OR THE ATTORNEY GENERAL MAY PROSECUTE THE PERSON.
n _

{b)As usedinsu bsection (2Xa), "person” includes but is not limited to an insurance producer, examining

physician, or applicant.”
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