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CITY OF BILLINGS

CITY ATTORNEY'S OFFICE
P.O. BOX 1178
BILLINGS, MONTANA 59103 {406) 657-8208

FAX (406) 637-3067

August 29, 2003

Dee Jay Bee, Inc.

Billings Towing & Repatr
ATTENTION: Joanne
2212 Main Street
Billings, Montana 59105

Re: Towing Company Licn Extends to Contents
Dear Joanne:

Thank you for your fax message of August 25, 2003 concerning this issue. Idid
call to the Towing and Recovery Association of America, and cnded up, in the absence of
the Association’s atlorney, talking to Legislative Committee Chair Joe Pedigo about the
subject. He was both candid and practical in his approach to the issuc. I also found him
to be a very reasonable and professional source of information on this precise topic.

The Billings Pofice Department asked for a formal opinion on this poini, and T

have just completed it. 1 thought it would be of interest to you, so T have enclosed a copy
with this letter.

Again, many thanks for your inquiry and your assistance.

Sincerely,
OFFICE OF THE CITY ATTORNEY

. Addy
Deputy City Attomey

SENATE JUBICIARY
Exhibit No.

Date J= [B-05
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----- Original Messayc ---

From:; Addy, Kelly

Sent: Friday, Augusl 29, 2003 10:04 AM

To: Barone, Tony

Ce: Brooks, Brent; Tussing, Ron; Sutherland, Bonnie; Archer, Jorry; Bell, Darrel;
Hensel, Craig; D'Alton, Moira

Subject: Towed vchicle lien

Dear Tony:

I have reviewed the question you submitted regarding 2 towing company's lien
for payment of services pursuant to §71-3-1201, MCA. More specificaily, the
question is whether the lien attaches only to the vehicle, or whethet it applies to
the contents of the vehicle as well. Tn other words, if the towing company
takes a vehicle to its impound lot, can they keep only the car, or can they keep
the car and it contents, until the owner pays the towing company bill.

1 have rescarched this issue and I have conferred with City Attorney Brent
Brooks and with Assistant City Attorney Bonnie Sutherland on the issue. We
have atrived at a consensus that, given the specific teems of the Montana
statute, the lien extends to the car and the contents of the car and the towing
company can refuse to rerum either ot both to the vehicle owner until their bill
fot services is paid. .

There are some states, like Califotnia, that have statutes that specifically
provide that the lien docs not extend to the contents of the vehicle. There are
other states, like Maryland, that provide that the lien does cxtend to the
contents of the vehicle. Montana's statute does not address the question in
detail, but only provides that "Every person who, while lawfully in possession of an

" article of persanal property, renders any service #0.2be owmer or the lawful claimaat of the

article by dabor or skill employed for the making, tepaiting, profection, inprovement,
safekeeping, cartiage, lowing, or storags of the article or tows or stores the articl as directed
under authority of law bas a special lien on 1"

The towing compasics were only expressly added as licnholders pursuant to the
teims of this statute by the 1999 Legislature with the language "or fows or siores
the articls as directsd under authority of law". No cases have been repotted by which
2 Montana Court has intepreted this language to include ot exclude the
contents of the vehicle from the extent of the lien. Under these circumstances,
it is necessaty for us to try to predict what a coust is likely to do. Brent, Bonnie
and 1 all believe that a court inteepreting this language in the kinds of cases you
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describe would be most likely to include the contents of the vehicle in the
scope of the lien.

The plain language of the statute cxtends the lien to any "article of personal
propetty” aad both the vehicle and its contents are articles of personal

property.

The towing company has a duty to safeguard both the vehicle and its contents
while it is in their possession. While the only reason they ate called to the
scene is to tow the vehicle, once the vehicle is in their possession, they have a
duty to safeguard both the vehicle and the contents. Since they have

. safeguarded both, the contents becotne, as described in the statute, safeguarded

property, and the clear meaning of the statutoty language once again applies to
the contents as well as the vehicle.

Also, the courts may luok at this from a practical point of view and say that a
lien against a wrecked clunker is valueless, and the legislatute would not have
intended by its epactment to confer a valueless benefit, so that they must have
intended the len to cxtend to the contents if they meant it to apply to any
meaningful thing.

We also note that this appeats to be a civil macter that the parties - the vehicle
ownet and the towing company - should straighten out between themselves.
This is not a theft since the towing companies were called to the scene and
specifically ordered by the police to remove the vehicle which contained the
iterns of personal property in the first instance. They came into possession of
the property not only lawfully, but at the express direction of the police. Not is
it a wrongful detainet of the contents because the language of the statutc, as
discussed above, appeats o enComMpass the contents within the intended scope.
of the lien. S

Finally, it may also become difficult to persuade towing companies to petform
services at accident scepes if we also prohibit them from claiming a lien in the
contents and defending that interpretation 25 a civil matter, If the City calls
them in the morning to come clear away & wrecked vehicle, then tells them in
the aftemoon that they will be prosecuted for theft if they don't surrender the
only propetty of any valuc that gives them any hope that the owner will pay the
Bill, they tay be very rcluctant to come to the scente of the next accident when
the City calls them the next morming,
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Fot these teasons, 1t is our opinion (1) that a court would be mosi likely to
interpret the towing company's lien to include the contents of the vehicle, (2)
that this question should be decided as a civil and notas a criminal matter, and
(3) that it would not be in the best interests of the motoring public to itnpose a
potentially severe disincentive on the towing companics who perform a public
service by clearing away the wreckage on the City's streets after an accident.

JOHN K. "KELLY" ADDY

DEPUTY CITY ATTORNEY
CITY OF BILLINGS

P.0, BOX 1178

BILLINGS, MONTANA 59103
406.657.8201

406.591.6777




Commercial Tow Truck Insurance Requirements
Questions concerning Statues or Rules concemning tow truck operations should be directed
to the Department of Justice, Highway Patrol
406-533-6620

Montana Codes Annotated
Title 69 Chapter 8 {(Select Provisions)

61-8-906. Liability insurance — storage requirements. (1) Notwithstanding the provisions of 61:6-301, a
commercial tow truck operator shall continuously provide:

(a) insurance against loss resulting from liability imposed by law for bodily injury or death or damage to
property caused by the maintenance or use of a commercial tow truck, as defined in 61-9-416, or oceurring on
the business premises of a commercial tow truck operator in an amount not less than:

(i) $300,000 for class A tow trucks;

(i) $500,000 for class B tow trucks; and

(ii1) $750,000 for class C tow trucks;

(b) insurance in an amount niot less than $20,000 to cover the damage to cargo or other property entrusted to
the ¢are of the commercial tow truck operator; and

(c) garage or on-hook liability insurance in an amount not less than $50,000.

(2) A commercial tow truck operator shall provide proof of the insurance required in subsection (1} to the
public service commission.

(3) ‘A qualified tow truck operator shall provide a storage ficility, either a fenced lot or a building, that is:

(a) adequate for the secure storage and safekeeping of stored vehicles;

(b) located in a place that is reasonably convenient for public access;

(c) available to public access between 8 a.m. and 5 p.m., Monday through Friday, excluding legal holidays;

(d) large enough to store all the vehicles towed for law enforcement agencies;, and

(e) if a fenced lot, constructed of chain link at least 6 feet high or constructed of materials and in a manner
sufficient to deter trespassing or vandalism.

History: En. Sec. 6, Ch. 283, L. 1995; amd. Sec. 5, Ch. 88, L. 2003; amd. Sec. 116, Ch. 114, L. 2003.

Administrative Rules of Montana
23.6.101 DEFINITIONS (Select Provisions)

(1) “Carge or other property” means the contents and non-motor vehicle (as defined in the policy),
items in, on or attached to the towed or stored vehicle.

(8) "Garage keeper's legal liability insurance or on-hook insurance” means insurance coverage for loss
or damage to motor vehicles (as defined in the poficy), which are in the care of the insured for towing,
storage or repair and for which loss or damage is caused by the insured’s failure to exercise the degree of
care required by law.
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To: Rick Broadwater
From: K. Paul Stahi, Deputy County Atlorney
Date: February 19, 2003
Re: Tow Truck operators’ authority 1o confiscate personal property within
vehicle

Montana Code Annotated § 71-3-1201(2) pmvidcé; that a person who tows or stores personal
property has a special lien on that property. Subsection (2) also contains a caveat: the lowing and
storage must be “as directed under authority of law.”

The lien is on the towed or stored vehicle; the lien is not on the personal propetty located within
the vehicle. The statutory language cannot be expanded to include items of persoaal property
other than the vehicle. The ferm “stored” cannot in any way be interpreted o include the

icle, There is simply no authority whatsoever that alfows a lienholder (o
eXpand the Tien to include the personal property within a vehicle.

That being said, the regisiered owner has the right to retrieve any personal propenty left inside the
vehicle. Failure to allow access to the properly withic the vehicle would amount to unauthorized,\
control by the tow truck apcrator. Y

One fusther note: Montana Code Annotated § 45-6-301 provides that a person comiuits the
criminal offense of theft if the person purposely or knowingly obtains or exerts unauthorized
control over property of another with the purpasc of depriving the owner of the property.
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