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The U.5. Equal Employment Opportunity Commission

The following Commission Decision finds reasonable cause to believe that discrimination
occured under Title VII of the Civil Rights Act of 1964, as amended, in two charges
chalfenging the exclusion of prescription contraceptives from a health insurance plan. The
Decision is a formal statement of Commission poficy as applied to the facts at issue in
these charges.

Decision

Summary of Charge

The Charging Parties, female employees of Respondents, allege that Respondents have
engaged in an unlawful employment practice in violation of Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. 2000e et seq. (Title VII). Specifically, Charging Parties
challenge Respondents' failure to offer insurance coverage for the cost of prescription
contraceptive drugs and devices.

Jurisdiction

Respondents are employers within the meaning of Section 701({b} of the Act. All other
jurisdictional requirements have also been met.

Summary of Investigation

Charging Party A, a registered nurse, began working for Respondent A in 1997. Under its
health insurance plan, Respondent A covers numerous medical treatments and services,
including prescription drugs; vaccinations; preventive medical care for children and
adults, including pap smears and routine mammeograms for women; and preventive
dental care. Respondent A aiso covers the cost of surgical means of contraception,
namely vasectomies and tubal ligations. However, Respondent A's plan excludes
coverage for prescription contraceptive drugs and devices, whether they are used for
birth control or for other medical purposes. -

Charging Party A wishes to use oral contraceptives for birth control purposes. Based on
her medical history, Charging Party A also wishes to use oral contraceptives to alleviate
the symptoms of dysmenorrhea and pre-menstrual syndrome and to prevent the
development of ovarian cancer.

Charging Party B, a registered nurse, began her employment with Respondent B on May
1, 1999, Respondent B is commonly owned with Respondent A, and offers to its
employees the same health insurance policy that Respondent A offers to its employees.
As a result, Charging Party B is subject to the same exclusions from health coverage as
Charging Party A. Charging Party B wishes to use Depo Provera, an injectible prescription
contraceptive, for birth control purposes.




Charging Parties both allege that Respondents' failure to offer coverage for prescription
contraceptive drugs and devices constitutes discrimination on the bases of sex and
pregnancy in violation of Title VII. Respondents deny that the exclusion of prescription
contraceptives, which on its face does not distinguish between men and women, is
discriminatory.

Discussion

Based on current medical knowledge, individuals who wish to aveoid conception may
choose from a range of contraceptive alternatives. These alternatives include surgical
procedures, like vasectomies and tubal ligations; non-prescription birth control, like
condoms; and prescription contraceptive drugs and devices, like birth control pills,
diaphragms, intra-uterine devices, and Norplant implants. Prescription contraceptives are
available only to women.

Oral contraceptives are also widely recognized as effective In treating certain medical
conditions that exclusively affect wormen, such as dysmenorrhea (menstrual cramps) and
pre-menstrual syndrome.®! Contraceptives are also sometimes prescribed to prevent the
development of ovarian cancer. Respondents’ insurance plan excludes contraceptives
"regardless of intended use."#

The Commission concludes that Respondents' exclusion of prescription contraceptives
violates Title VII, as amended by the Pregnancy Discrimination Act,”® whether the
contraceptives are used for birth control or for other medical purposes.

|. Exclusion of Prescription Contraceptives Used for Birth Control
Purposes

A. The Pregnancy Discrimination Act Applies to Prescription Contraception

To clarify its long-standing intent with regard to Title VII, Congress enacted the
Pregnancy Discrimination Act {(PDA) to explicitly require equal treatment of women
"affected by pregnancy, childbirth, or related medical conditions" in all aspects of
employment, including the receipt of fringe benefits.* This language bars employers
from treating women who are pregnant or affected by related medical conditions
differently from others who are similarly able or unabie to work. It also prohibits
employers from singling out pregnancy or related medical conditions in their benefit
plans.

As the Supreme Court has made clear, the PDA's prohibitions cover a woman's potential
for pregnancy, as well as pregnancy itself. Recognizing that the PDA prohibits
"discrimination on the basis of a woman's ability to become pregnant,” the Court
concluded that an employment policy that excluded women capable of bearing children
from certain jobs was an impermissible classification because it was based on the
potential for pregnancy. As the Court held, "[u]nder the PDA, such a classification must
be regarded, for Title VII purposes, in the same light as explicit sex discrimination."=
Under the Court's analysis, the fact that it is women, rather than men, who have the
ability to become pregnant cannot be used to penalize them in any way, including in the
terms and conditions of their employment.

Contraception is a means by which a woman ceontrols her ability to become pregnant. The
PDA's prohibition on discrimination against women based on their ability to become




pregnant thus necessarily includes a prohibition on discrimination related to a woman's
use of contraceptives. Under the PDA, for example, Respondents could not discharge an
employee from her job because she uses contraceptives. So, too, Respondents may not
discriminate in their health insurance plan by denying benefits for prescription
contraceptives when they provide benefits for comparable drugs and devices.

This conclusion is supported by additional language in the PDA that specifically exempts
employers from any obligation to offer heaith benefits for abortion in most
circumstances.®® Congress understood that absent an explicit exemption, the PDA would
require coverage of medical expenses resulting from a woman's decision to terminate a
pregnancy.

The same analysis applies to the question of whether the PDA covers prescription
contraceptives. As just discussed, the PDA's prohibition of discrimination in connection
with a woman's ability to become pregnant necessarily includes the denial of benefits for
contraception. Had Congress meant to limit the applicability of the PDA to contraception,
therefore, it would have enacted a statutory exemption similar to the abortion exemption.
Such an exemption, of course, does not exist for contraceptives.

Further, construing the PDA to cover contraception implements Congress' clearly
expressed intent in enacting the PDA. Congress wanted to equalize employment
opportunities for men and women, and to address discrimination against female
employees that was based on assumptions that they would become pregnant. Congress
thus prohibited discrimination against women based on "the whole range of matters
concerning the childbearing process," and gave women "the right ... to be financially
and legally protected before, during, and after [their] pregnancies."® It was only by
extending such protection that Congress could ensure that women would not be
disadvantaged in the workplace either because of their pregnancies or because of their
ability to bear children.

In sum, the Commission concludes that the PDA covers contraception based on Its plain
language, the Supreme Court's interpretation of the statute, and Congress' clearly
expressed legislative intent.

B. The PDA Requires Coverage of Prescription Contraceptives in this Case

The PDA requires that expenses related to pregnancy, childbirth, or related medical
conditions be treated the same as expenses related to other medical conditions.%®
Because Respondents have falled to provide such equal treatment in this case, they are
liable for discrimination under the PDA.

Contraception is a means to prevent, and to control the timing of, the medical condition
of pregnancy. In evaluating whether Respondents have provided equal insurance
coverage for prescription contraceptives, therefore, the Commission looks to
Respondents' coverage of other prescription drugs and devices, or other types of
services, that are used to prevent the cccurrence of other medical conditions. In
Respondents’ plan, such drugs, devices, and services include:

vaccinations;

drugs to prevent development of medical conditions, such as those to lower or
maintain blood pressure or cholestercl levels;

anorectics (weight loss drugs) for those 18 years of age and under;




preventive care for children and adults, including physical examinations;
laboratory services in connection with such examinations; x-rays; and other
screening tests, like pap smears and routine mammeograms; and

preventive dental care (including oral examinations, tooth cleaning, bite wing x-
rays, and fluoride treatments).!:

Respondents have made three arguments to justify their exclusion. First, Respondents
allege that their plan covers treatment of medical conditions only if "there is something
abnormal about {the employee's] mental or physical health,"®2 and thus that the above-
listed drugs and services are not appropriate comparataors for evaluating Respondents'
coverage of contraceptives. However, this argument reflects a misunderstanding about
the nature of pregnancy. It is widely recognized in the medical community that
pregnancy is a medical condition that poses risks to, and consequences for, a worman.

In addition, Respondents' argument is also belied by the explicit terms of their health
plan, which is not, in fact, restricted to coverage of "abnormal” conditions. First,
Respondents cover contraception through surgical forms of sterilization - vasectomies
and tubal ligations -- without requiring any showing of the reasons individuals are
undergoing the procedures. More broadly, Respondents cover numerous treatments and
services that are designed to maintain current health and prevent the occurrence of
future medical conditions, whether or not there is something "abnormal" about the
employee's current health status. It is appropriate, for example, to compare
Respondents' coverage of vaccinations or physical examinations to that of contraceptives,
because both serve the same preventive purposes. Because Respondents have treated
contraception differently from preventive treatments and services for other medical
conditions, they have discriminated on the basis of pregnancy.?®

Respondents also claim that Charging Parties' claims are preempted by the Employee
Retirement Income Security Act (ERISA), 29 U.5.C. 1144(a), 1191.8% This claim is
without merit, ERISA preempts certain state laws that regulate insurance, but explicitly
exempts federal law from preemption.l*®! Moreover, the fact that ERISA does not require
health plans to "provide specific benefits" does not mean that other statutes - namely
Title VII - do not impose such requirements where necessary to avoid or correct
discrimination,

Finally, Respondents state that they have excluded contraception for "strictly financial
reasons."Z Respondents' motivation is, however, legally irrelevant. Although Congress
clearly anticipated that an employer's insurance costs would likely increase once the PDA
required employers to cover pregnancy and related medica! conditions,*® it wrote no cost
defense into the law.52

Il. Exclusion of Prescription Contraceptives Used for Birth Control
and/or Other Medical Purposes

The analysis set forth above applies to Charging Parties' claims that Respondents’
exclusion unlawfully interferes with their ability to use prescription contraceptives for
birth control purposes. Charging Party A has further claimed that Respondents' exclusion
applies not only to her use of contraceptives for birth control purposes, but also to her
use of contraceptives to treat dysmenorrhea and menstrual cramps. Respondents have
violated Title VII's basic nondiscrimination principles regardless of the purpose of
Charging Parties' use of contraceptives.




Respondents assert that their exclusion does not constitute sex discrimination because it
does not explicitly distinguish between men and women.*2 However, prescription
contraceptives are available onfy for women. As a result, Respondents’ explicit refusal to
offer insurance coverage for them is, by definition, a sex-based exclusion. Because 100
percent of the people affected by Respondent's policy are members of the same
protected group - here, women -- Respondent's policy need not specifically refer to that
group in order to be facially discriminatory.“:

Moreover, Respondents' other efforts to mount a defense are unavailing. Respondents
may not rely on arguments that coverage of contraception is precluded by ERISA or may
be denied based on cost concerns. Nor can Respondents successfully argue that
contraception is not medically necessary, whether used for birth control or other medical
purposes. See Section I(B), supra.

The inequality in treatment is apparent whether Charging Parties wish to use
contraceptives to prevent conception or for other medical purposes. This Is because
Respondents have circumscribed the treatment options available to women, but not to
men. Respondents' health plan effectively covers approved, non-experimental treatments
for emploXees‘ medical conditions unless those treatments involve contraceptives. This is
unlawful 22

Conclusion

There is reasonable cause to believe that Respondents have engaged in an unlawful
employment practice in violation of Title VII of the Civil Rights Act of 1964, as amended
by the Pregnancy Discrirmination Act, by failing to offer insurance coverage for the cost of
prescription contraceptive drugs and devices. Charging Parties are entitled to
reimbursement of the costs of their prescription contraceptives for the applicable back
pay period. In addition, the District Office is instructed to determine whether any
cognizable damages have resulted from Respondents' actions.

In order to avoid violating Title VII in the future;

Respondents must cover the expenses of prescription contraceptives to the same
extent, and on the same terms, that they cover the expenses of the types of
drugs, devices, and preventive care identified above. Respondents must also offer
the same coverage for contraception-related outpatient services as are offered for
other outpatient services. Where a woman visits her doctor to obtain a
prescription for contraceptives, she must be afforded the same coverage that
would apply if she, ar any other employee, had consulted a doctor for other
preventive or health maintenance services. Where, on the other hand,
Respondents limit coverage of comparable drugs or services (e.g., by impasing
maximum payable benefits), those limits may be applied to contraception as well.

Respondents' coverage must extend to the full range of prescription contraceptive
choices. Because the health needs of women may change -- and because different
women may need different prescription contraceptives at different times in their
lives -- Respondents must cover each of the available options for prescription
contraception, Moreover, Respondents must include such coverage in each of the
health plan choices that it offers to its employees. See 29 C.F.R. part 1604, App.
Q8&A 24; Arizona Governing Committee v. Norris, 463 U.5. 1073, 1081-82 n.10
(1983).




The charges are remanded to the field for further processing in accordance with this
decision,

FOR THE COMMISSION:

/s/
Executive Officer
Executive Secretariat
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