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(13) “Drug’ means a substance:
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)

(@ recognized as a drug in any official compendiurp or sup lement; // }
(b} intended for use in diagnosis, cure, mitigation, U%Wdﬁeasm——

humans or animals;

() other than food, intended to affect the structure or function of the body of humans or
animals; and

(d) intended for use as a component of a substance specified in subsection (13)(a), (13)(b}, ot
(13{c).

(14) “Drug utilization review” means an evaluation of a prescription drug order and patient
records for duplication of therapy, interactions, proper utilization, and optimum therapeutic
outcomes. The term includes but is not limited to the following evaluations:

(@ known allergies; '

(b) rational therapy contraindications;

(¢) reasonable dose and route administration;

.(d) reasonable directions for use;
(&) drug-drug interactions;

() drug-food interactions;

{g) drug-disease interactions; and

{h) adverse drug reactions. .

(15) “Equivalent drug product” means a drug product that has the same established name,
active ingredient or ingredients, strength or concentration, dosage form, and route of
acministration and meets the same standards as another drug product as determined by any .
official compendium or supplement. Equivalent drug products may differ in shape, scoring,
configuration, packaging, excipients, and expiration time.

(16) “Intern” means: ’

(a) - a person who is licensed by the state to engage in the practice of pharmacy while under
the personal supervision of a preceptor and who is satisfactorily progressing toward meeting the
requirements for licensure as a pharmacist;

(b) a graduate of an accredited college of pharmacy who is licensed by the state for the
purpose of obtaining practical experience as a requirement for licensure as a pharmacist;

(¢} a qualified applicant awaiting examination for licensure; or

(d) a person participating in a residency or fellowship program.

(17) {a) “Manufacturing” means the production, preparation, propogation, conversion, or
processing of a drug or device, either directly or indirectly, by extraction from substances of
natural origin or independently by means of chemiical or biological synthesis.

(b) Manufacturing includes:

(i} any packaging or repackaging;

(i) labeling or relabeling; -

{iii) promeoting or marketing; and

{iv) preparing and promoting commercially available products from bulk compounds for
resale by pharmacies, practitioners, or other persons.

(18) “Medicine” means’a remedial agent that has the property of curing, preventing,
treating, or mitigating diseases or which is used for this purpose. ‘

(19) “Patient counseling” means the communication by the pharmacist of information, as
defined by the rules of the board, to the patient or caregiver in order to ensure the proper use of
drugs or devices. ‘ R :

(20) “Person” includes an individual, partnership, corporation, association, ot other legal
entity. : -

(1) “Pharmaceutical care’ means the provision of drug therapy and other patient care
services intended to achieve outcomes related to the cure or prevention of a disease, elimination
or reduction of a patient's symptoms, or arresting or slowing of disease process.

(22) “Pharmacist” means a person licensed by the state to engage in the practice of pharmacy
and who may affix to the person’s name the term “R.Ph.”.

(23) “Pharmacy” means an established location, either physical or electronic, registered by
the board where drugs or devices are dispensed with pharmaceutical care or where
pharmaceutical care is provided.
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399 PHARMACY 37-7-103

(24) “Pharmacy technician” means an individuat who assists a pharmacist in the practice of

_pharmacy.

(25) “Poison” means a substance that, when introduced into the system, either directly or by
absorption, produces violent, morbid, or fatal changes or that destroys living tissue with which it
comes in contact.

(26) “Practice of pharmacy” means:

(@) interpreting, evaluating, and implementing prescriber orders;

(b) administering drugs and devices pursuant to a collaborative practice agreement and
compounding, labeling, dispensing, and distributing drugs and devices, including patient
counseling;

(c) properly and safely procuring, storing, distributing, and disposing of drugs and devices
and maintaining proper records; .

(d) monitoring drug therapy and use; : ,

(e) initiating or modifying drug therapy in accordance with collaborative pharmacy practice
agreements established and approved by health care facilities or voluntary agreements with
prescribers: :

(f) participating in quality assurance and performance improvement activities;

(® providing information on drugs, dietary supplements, and devices to patients, the
public, and other health care providers; and
- () participating in scientific or clinical research as an investigator or in collaboration with
other investigators,

{27) “Practice telepharmacy” means to provide pharmaceutical care through the use of
information technology to patients at a distance. . '

(28) “Preceptor” means an individual who is registered by the board and participates in the
instructional training of a pharmacy intern.

(29) “Prescriber” has the same meaning as provided in 37-7-502.

(30) “Prescription drug” means any drug that is required by federal law or regulation to be
dispensed only by a prescription subject to section 503(b) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 353). -

(31) “Prescription drug order” means an order from a prescriber for a drug or device that is
communicated directly or indirectly by the prescriber to the furnisher by means of a signed
order, by electronic transmission, in person, or by telephone. The order must include the name
and address of the prescriber, the prescriber's license classification, the name and address of the
patient, the name, strength, and quantity of the drug, drugs, or device prescribed, the directions

- for use, and the date of its issue. These stipulations apply to written, oral, electronically

transmitted, and telephoned prescriptions and orders derived from collaborative pharmacy
practice. ' ‘

(32) “Utilization plan” means a plan under which a pharmacist may use the services of a
pharmacy technician in the practice of pharmacy to perform tasks that;

{a) donotrequirethe exercise of the pharmacist's independent professional judgment; and

(b) are verified by the pharmacist.

- (33) “Wholesale” means a sale for the purpose of resale. :

History: En.Sec.2, Ch. 175, L. 1939; amd. Sec. 1, Ch. 33, L. 1951; amd. Sec. 2, Ch. 241, L. 1971; amd. Sec.
148, Ch. 350, L. 1974; amd. Sec. 1, Ch. 439, L. 1977; R.C.M. 1947, 66-1502; amd. Sec. 7, Ch. 22, L. 1979; amd. Sec.
3, Ch. 378, L. 1981; amd. Sec. 1, Ch. 247, L. 1983; amd. Sec. 1, Ch. 219, L. 1991; amnd. Sec. 38, Ch. 429, L. 1995;
amd. Sec. 3, Ch. 388, L. 2001; amd. Sec. 116, Ch. 483, L. 2001.

37-7-102. Practice subject to regulation. The practice of phannaéy is a professional
practice affecting the public heaith, safety, and welfare and is subject to regulation and control in

the public interest.

History: En. Sec. 647, Pol. C. 1885; re-en. Sec. 1629, Rev. C.1907; re-en. Sec. 8, Ch. 134, L. 1915: re-en. Sec,
3177, R.C.M. 1921; re-en. Sec. 3177, R.C.M: 1935: amd. Sec. 7,Ch. 175, L. 193%; amd. Sec. 1, Ch, 70, L. 1957; amd.
Sec. 5, Ch. 241, L. 1971; amd. Sec. 153, Ch, 350, L. 1974 amd. Sec. 2, Ch. 439, L. 1977; R.CM. 1947,

66-1507 (part). )
37-7-103. (Temporary) Exemptions. Subject only to 37-7-401 and 37-7-402, this chapter
does not: ‘ :
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Cross-References
Rules for determining residence, 1-1-215.
General time limitations, 45-1-206.
Definition of offense, 45-2-101.
Filing of information, 46-11-201, 46-11-203.

CHAPTER 2
GENERAL PRINCIPLES OF LIABILITY

Part 1-— Definitions and State of Mind

45-2-101. General definitions.

45-2-102. Substitutes for negligence and knowledge.

45-2-103. General requirements of eriminal act and mental state.
45-2-104. Absolute liability.

Part 2 — Other Factors Affecting Individual Liability

45-2-201. Causal relationship between conduct and result.
45-2-202. Voluntary act.
45-2-203. Responsibility — intoxicated condition.
45-2-204 through 45-2-210 reserved.
45-2-211. Consent as a defense.
45-2-212. Compulsiort,
45-2-213. Entrapment..
Part 3 — Liability for Acts Committed By or For Another

45-2-301. Accountability for conduct of another.

| 45-2-302. When accountability exists.
45-2-303. Separate conviction of person accountable.
45-2-304 through 45-2-310 reserved. ‘ o
45-2-311. Criminal responsibility of corporations. -
45-2-312. Accountability for conduct of corporation.

Part 1
Definitions and State of Mind

45-2-101. General definitions. Unless otherwise specified in the statute, all words will be
taken in the objective standard rather than in the subjective, and unless a different meaning
plainly is required, the following definitions apply in this title:

(1) “Acts” has its usual and ordinary meaning and includes any bodily movement, any form
of communication, and when relevant, a failure or omission to take action.

(?) "Administrative proceeding” means a proceeding the outcome of which is required to be
based on a record or documentation prescribed by law or in which a law or a regulation is
particularized in its application to an individual.

(3) “Another” means a person or persons other than the offender.

(4) “Benefit” means gain or advantage or anything regarded by the beneficiary as gain or
advantage, including benefit to another person or entity in whose welfare the beneficiary is
interested. Benefit does not include an advantage promised generally toa group or cass of voters
as a consequence of public measures that a candidate engages to support or oppose.

(5) “Bodily injury” means physical pain, illness, or an impairment of physical condition and
includes mental iliness or impairment.

(6) “Cohabit” means to live together under the representation of being married.

(7) “Common scheme” means a series of acts or omissions motivated by a purpose to
accomplish a single criminal objective or by a common purpose or plan that results in the
repeated commission of the same offense or that affects the same person or the same persons or
the property of the same person or persons. ‘

(8) “Computer” means an electronic device that performs logical, arithmetic, and memory
functions by the manipulation of electronic or magnetic impulses and includes all input, output,
processing, storage, software, or communication facilities that are connected or related to that

device in a system or network.
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115 HEALTH CARE INFORMATION 50-16-702

(3) “Designated officer” means the emergency services organization's representative and
the alternate whose names are on record with the department as the persons responsible for
notifying an emergency services provider of exposure. '

(4) “Emergency services organization’ means a public or private organization that provides
emergency services to the public.

(5) “Emergency services provider’ means a person employed by or acting as a volunteer
with an emergency services organization, including but not limited to alaw enforcement officer,
firefighter, emergency medical technician, paramedic, corrections officer, or ambulance service
attendant. :

- (6) “Exposure” means the subjecting of a person to a risk of transmission of an infectious
disease through the commingling of the blood or bodily fluids of the person and a patient or in
another manner as defined by department rule. )

" (7) “Health care facility” has the meaning provided in 50-5-101 and includes a public health
center as defined in 7-34-2102. '
- (8} “Infectious disease” means human immunodeficiency virus infection, hepatitis B,
hepatitis C, hepatitis D, communicable pulmonary tuberculosis, meningococcal meningitis, and
any other disease capable of being transmitted through an exposure that has been designated by

_ department rule.

(8) “Infectious disease control officer” means the person designated by the health care
facility as the person who is responsible for notifying the emergency services provider’s
designated officer and the department of an infectious disease as provided for in this part and by
rule. :

(10} “Patient” means an individual who is sick, injured, wounded, or otherwise incapacitated

or helpless.
History: En.Sec. l, Ch. 390, L. 1989; amd. Sec. 1, Ch. 476, L. 1993; amd. Sec. 110, Ch. 418, 1. 1995; amd.

Sec. 287, Ch. 5486, L. 1995; amd. Sec. 13, Ch. 93, L. 1997; amd. Sec. 1, Ch. 146, L. 1999.
50-16-702. Notification of exposure to infectious disease — report of exposure to
disease. (1) {(a) If an emergency services provider acting inan official capacity attends a patient

“ prior to or during transport or assists in transporting a patient to a health care facility and the

emergency services provider has had an exposure, the ermergency services provider may request
the designated officer to submit the form required by department rule to the health care facility
on the emergency services provider’s behalf. The form must be provided for in rules adopted by
the department and must include the emergency services provider’s name and other information
reqtiired by the department, including a description of the exposure. The designated officer shall
submit the completed form to the health care facility receiving the patient as soon as possible
after the request for submission by the emergency services provider. Submission of the form to
the health care facility is an indication that the emergency services provider was exposed and a
verification that the designated officer and the emergency services provider believe that the
emergency services provider was exposed. ,

(b) If the exposure described on the form occurred in a manner that may allow infection by
HIV, as defined in 50-16-1003, by a mode of transmission recognized by the centers for disease
control and prevention, then submission of the form to the health care facility constitutes a
request to the patient's physician to seek consent for performance of an HIV-related test
pursuant to 50-16-1007(10). .

(¢ Upon receipt of the report of exposure from a designated officer, the health care facility
shall notify the designated officer in writing whether or not a determination has been made that

the patient has or does not have an infectious disease. If a determination has been made and the
patient has been found:
(i) tohave aninfectious disease, the information required by 50-16-703 must be provided by
the health care facility, :

(i) to not have an infectious disease, the date on which the patient was transported to the
health care facility must be provided by the health care facility.

(2) If a health care facility receiving a patient determines that the patient has an airborne.
infectious disease, the health care facility shall, within 48 hours after the determination was

" made, riotify the designated officer and the department of that fact. The notice to the department.

1
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45-2-101 _ CRIMES 448

(26) "Harm" means loss, disadvantage, or injury or anything so regarded by the person
affected, including loss, disadvantage, or injury to a person or entity in whose welfare the
affected person is interested.

(27} A “house of prostitution” means a place where prostitution or promaotion of prostitution
is regularly carried on by one or more persons under the control, managerent, or supervision of

- another.

(28) “Human being” means a person who has been born and is alive.

(29) An“illegal article” is an article or thing that is prohibited by statute, rule, or order from
being in the possession of a person subject to official detention.

(30) “Inmate” means a person who is confined in a correctional institution. )

(31} (a) “Intoxicating substance” means a controlled substance, as defined in Title 50,
chapter 32, and an alcoholic beverage, including but not limited to a beverage containing 1/2 of
1% or more of alcohol by velume.

(b) Intoxicating substance does not include dealcoholized wine or a beverage or liquid
produced by the process by which beer, ale, port, or wine is produced if it contains less than 172 of

1% of alcohol by volume.

{32) An “involuntary act” means an act that is:

{a) areflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

{c) conduct during hypnosis or resultmg from hypnotic suggestion; or

(d) a bodily movement that otherwise is not a product of the effort or deterrmnatlon of the
actor, either conscious or habitual.

{33) "Juror” means a person who is a member of a jury, including a grand jury, impaneled by
acourt in this state in an action or proceeding or by an officer authorized by law to impanel a jury
in an action or proceeding. The term “juror” alse includes a person who has been drawn or
summoned to attend as a prospective juror.

(34) "Knowingly”—a person acts knowingly with respect to conduct or to a circumstance
described by a statute defining an offense when the person is aware of the person’s own conduct
or that the circumstance exists. A person acts knowingly with respect to the result of conduct
described by a statute deﬁnlng an offense when the person is aware that it is highly probable
that the result will be caused by the person's conduct. When knowledge of the existence of a
particudar fact is an element of an offense, knowledge is established if a person is aware of a high
probability of its existence. Equivalent terms, such as “knowing” or W’lth knowledge”, have the
same meaning.

(35) “Medmald means the Montana medical assistance program provided for in Tltle 53,
chapter 6. :

{36} “Medicaid agency” has the meaning in 53-6-155.

(37} “Medicaid benefit” means the provision of anything of pecuniary value to or on behalf of
a recipient under the medicaid program.

(38) (@ “Medicaid claim” means a communication, whether in oral, written, electronic,
magnetic, or other form:

{) that is used to claim specific services or 1tems as payable or reimbursable under the
medicaid program; or

{if} that states income, expense, or other information that is or may be used to determine
entitlement to or the rate of payment under the medicaid program.

(b} Thetermincludes related documents submitted as a part of or in support of the claim.

(39) “Mentally defective” means that a person suffers from a mental disease or defect that
renders the person incapable of appreciating the nature of the person’s own conduct.

{40) “Mentally incapacitated” means that a person is rendered temporarily incapable of
appreciating or controlling the person's own conduct as a result of the influence of an
intoxicating substance.

(41) "Misdemeanor” means an offense for which the sentence imposed upon conviction is
imprisonment in the county jail for a term or a fine, or both, or for which the sentence Jmposed is
unpnsonment in a state prison for a term of 1 year or less.
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353 GENERAL PROVISIONS RELATING . 37-2-103
TO HEALTH CARE PRACTITIONERS

Part 1
Dispensing of Drugs
Part Cross-References
Pharmacy, Title 37, ch. 7.
Dangerous drugs, Title 45, ch. 9.
Model Drug Paraphernalia Act, Title 45, ch. 10
Controlled substances, Title 50, ch. 32.

37-2-101. Definitions. As used in this part, the following definitions apply:

(1) *Community pharmacy”, when used in relation to a medical practitioner, means a
pharmacy situated within 10 miles of any place at which the medical practitioner maintains an
office for professional practice.

(2) “Device” means any instrument, apparatus, or contrivance intended:

(@) foruseinthe diagnosis, cure, mitigation, treatment, or prevention of disease in humans;

(b} to affect the structure or any function of the body of humans.

(3) “Drug’ has the same meaning as provided in 37-7-101.

(4) *Drug company” means any person engaged in the manufacturing, processing,
packaging, or distribution of drugs; but the term does not include a pharmacy.

(5) “Medical practitioner” means any person licensed by the state of Montana to engage in
the practice of medicine, dentistry, osteopathy, podiatry, optometry, or a nursing specialty as
described in 37-8-202(5) and in the licensed practice to administer or prescribe drugs.

(6) “Person” means any individual and any partnership, firm, corporation, association, or
other business entity.

(7) - “Pharmacy” has the same meaning as provided in 37-7-101.

(8) “State” means the state of Montana or any political subdivision of the state.

History: En. Sec. L, Ch. 311, L. 1971; R.CM. 1947, 27-801; amd. Sec. 2, Ch. 379, L. 1981; amd. Sec. 1, Ch.
588, L. 1987; amd. Sec. 43, Ch. 83, L. 1989; amd. Sec. I, Ch. 444, L. 198%; amd. Sec. 2, Ch. 388, L. 2001.

37-2-102. Practices declared unlawful between drug companies and medical
practitioners. It shall be unlawful:

(1) for adrugcompany to give or sell to a medical practitioner any legal or beneficial interest
in the company or in the income thereof with the intent or for the purpose of inducing such
medical practitioner to prescribe to his patients the drugs of the company. The giving or selling of
such interest by the company.to a medical practitioner without such interest first having been
publicly offered to the general public shall be prima facie evidence of such intent or purpose,

(2) for a medical practitioner to acquire or own a legal or beneficial interest in any drug
company, provided it shall not be unlawful for a medical practitioner to acquire or own such an
interest solely for investment; and the acquisition of an interest which is publicly offered to the
general public shall be prima facie evidence of its acquisition salely for investment;

(3) for a medical practitioner to solicit or to knowingly receive from a drug company or for a
drug company to pay or to promise to pay to a medical practitioner any rebate, refund, discourt,
comnmission, or other valuable consideration for, on account of, or based upon the volume of
wholesale or retail sales, at any place, of drugs manufactured, processed, packaged, or
distributed by the company. , :

History: En. Sec. 2, Ch. 311, L. 1971; R.C.M. 1947, 27-902.

37-2-103. Practices declared unlawful between medical practitioners and
pharmacies. (1) It shall be unlawful for a medical practitioner to own, directly or indirectly, a
community pharmacy. Nothing in this subsection shall prohibit a medical practitioner from
dispensing a drug which he is permitted to dispense under 37-2-104.

(2) It shall be unlawful for a medical practitioner directly or indirectly to solicit or to
knowingly receive from a community pharmacy or for a community pharmacy knowingly to pay
or promise to pay to a medical practitioner any rebate, refund, discount, commission, or other
valuable consideration for, on account of, or based upon income received or resulting from the

sale or furnishing by such community pharmacy of drugs to patients of any medical practitioner.
History: En. Sec. 4, Ch. 311, L. 1971; R.C.M. 1847, 27-904.
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(59) “Premises” includes any type of structure or building and real property. =

(60) “Property” means a tangible or intangible thing of value. Property includes but is not
limited to: , : '

(a} real estate;

(b} money;

{c) commercial instruments;

(d) admission or transportation tickets; ‘

(e) writtén instruments that represent or embody rights concerning anything of value,
including labor or services, or that are otherwise of vatue to the owner;

{f) things growing on, affixed to, or found on land and things that are part of or affixed toa
building; : : ' :

(g) electricity, gas, and water; :

(h) birds, animals, and fish that ordinarily are kept in a state of confinement;

() food and- drink, samples, cultures, microorganisms, specimens, records, recordings,
documents, blueprints, drawings, maps, and whole or partial copies, descriptions, photographs,
prototypes, or models thereof;

() ~ other articles, materials, devices, substances, and whole or partial copies, descriptions,
photographs, prototypes, or models thereof that constitute, represent, evidence, reflect, or record
secret scientific, technical, merchandising, production, or management information or a secret
designed process, procedure, formula, invention, or improvement; and -

(k) electronic impulses, electronically processed or produced data or infermation,
commercial instruments, computer software or computer programs, in either machine- or
human-readable form, computer services, any other tangible or intangible item of value relating
to a computer, computer system, or computer network, and copies thereof. -

(61) *Property of another” means real or personal property in which a person other than the
offerider has an interest that the offender has no authority to defeat or impair, even though the
offender may have an interest in the property.

(62) “Public place” means a place to which the public or a substantial group has access.:

(63) “Public servant” means an officer or employee of government, including but not lmited
to legistators, judges, and firefighters, and a person participating as a juror, adviser, consultant,
administrator, executor, guardian, or court-appointed fiduciary. The term does not include
witnesses. The term “public servant” includes one who has been elected or designated to become
a public servant. .

(64) “Purposely”—a person acts purposely with respect to a result or to conduct described by
a statute defining an offense if it is the person’s conscious object to engage in that conduct or to
cause that result. When a particular purpose is an element of an offense, the element is
established although the purpose is conditional, unless the condition negatives the harm or evil
sought to be prevented by the law defining the offense. Equivalent terms, such as “purpese” and
“with the purpose”, have the same meaning. ‘

(65) (a) “Serious bodily injury” means bodily injury that:

(i) creates a substantial risk of death; ,

(i) causesserious permanent disfigurement or protracted loss or impairment of the function
or process of a bodily member or organ; or ,

(ifi) at the time of injury, can reasonably be expected to result in serious permanent
disfigurement or protracted loss or impairment of the function or process of a bodily member or
organ. : :

(b) .The term includes serious mental illness or impairment.

(66) “Sexual contact” means touching of the sexual or other intimate parts of the person of
another, directly or through clothing, in order to knowingly or purposely:

(a) cause bodily injury to or humiliate, harass, or degrade another; or

(b} arouse or gratify the sexual response or desire of either party.

(67) (2) “Sexual intercourse” means penetration of the vulva, anus, or mouth of one person
by the penis of another person, penetration of the vulva or anus of one person by a body member
of another person, or penetration of the vulva or anus of one person by a foreign instrument or
object manipulated by another person to knowingly or purposely: : :
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