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iMN THE UN:TEﬁ STATES DISTRICT CO:RT ‘
[’.‘-lJ '

6 MR 28 PMm 5 4y

FOE THE DISTRICT OF MONTANA py

¥

DEFUTY CLIRK

MCHMTANA FUBLIC INTEREST RESEARCH
GROUF; MONTANA WILDLIFE FEDERATION;
INITIATIVE AND REFERENDUM INSTITUTE:
VERNER EERTELSEN; RICHARD SARGENT;
TCM ZHELLENBERG; and RORERT

SHEPARD,

CV 03-183-M-DwM

Plaintiffs,
va,

ERAD JOENSON,! in his official
capacity as Secrstary of State for
the State of Montana; and MIKE
McGRATH, in his official capacity aa
Attorney General for the State of
Montana,

}
)
)
}
1
)
¥
)
)
)
} ORDER
)
)
]
}
)
)
}
Defendants. }
: )

I. Introduction
Plaintiffs_Montana Public Intereat Regearch Group, Monténa
Wildlife Fedefafion, Initiative and Referendum Institute,'Vefner
Bertlegen, Richard éargent, Tom Shellenberg, and Robert Shepard

.{“Plaintiffs”} filed this action pursuant to 42 U.S.C. § 19832

' Plaintiffs’ Complaint named Fob Brown as a Defendant in

his official capacity ae Secretary of State for the State of
Montana Bob Brown has since been gzucceeded as Secretary of

State by Brad Jehnson. The Court cherefore substitutes Brad

Johnsan for Bob Brown pursuant to Rule 21, Fed. R. Civ. F.

* Section 1983 provides that

e

10n 5437200 CHAKBERS OF JUDEE NOGLLODY Foue/o

e

[N



MEERS OF JUDGZ WGLLOY

Faui)
(3
=
)
D
'
[
fal
i
1B
1
O
i~
El
m
I
[y
o)
EJ
-
I
—
0}
cr
i
<
14}
H
ih
=
'
il

kg

7

of State Bob Brown and Montana Attorney Gensral Mike McGrath

{("Montana”), allsging that Montana’s recently adopted bBallot

and Fourteenth Amendmentes of the United States Consritution.

Plaintiffas ars gr ¢ and indiwiduals who have historically been

0
e

[

L14]

itiative and refersndum procsssss in

jai

actively-inﬁelved in i
Montana.

Plaintiffe claim Montana’s requirement that a proposed
initiative be gupported by the signatures of at lsaa- Five
percent of the qualified voters in at least half of Montana's
aount;es viclates the First Améndment rights of petition
circuiators and yiolatesrthe rights of individual voters to equal
protection of the law as guarantsed by the Fourteenth Amendment.
Plaintiffs alsc éhallenge a4 separate provisien reguiring
supporters of a proposed initiative to disclose the identities of
paid signature gatherers employed in support of the proposed
initiative. The disclosure requirement, Plaintiffsg argue,
viclates the Pirst Amendment because it places an impermismible

burden on free speech by chilling political activity protectad by

Every person who, under rcoler of any statute,
ordinance, regulatiom, custom, or usage ... subjects or
Causes to be subjected, any citizen of the United
States or cother person within the jurisdiction therec?
Lo the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall
be liable to the party injured....

42 U.8.0C. § 1983,

' o oo
uﬂ 034

[l

-
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Constitution,

i

Court are ths 2laintiffs’ motion for

ih
[}
133
It

Pending nefors th

gummary judgment on a1l claims and Montana's motion to conduct

material

e

dazscovery. Montana maintaing that disputed igsues o
fact prevent summary judgment and that the Court must hear

n the case, Plaintiffa

b

evidance before rendaring a decision
counter that the challenged ballot access process is
uncongtitutional on its face and therefors no discovery is

nesdad,

In my wview, Montana’s law challengsd in the firsr four

counts of the Complaint ig unconstitutional. Whether the
_—_—_'--u

reporting requirements guestioned in the fifth count chill

initiative preponents from exercising their First Amendmant

rights iz disputed factually, so it is not subject to summary

disposition.
I1I. PFactual Backgrouad

Montana, like many of her sister states, allows direct
legislation through ballct initiatives. The citizens of Montana
have consticutionally reserved to themselves the powers of | :

' ARTICLE

initiative and referendum. Mont. Const. art. ITT, &% 4, 3 14.
The Montana statutes create a scheme for implementing thoseg
retainéd powers, including provisions regulating the collection
of signaturess, the qualification of initiative and referendum
meszures, and the submiegion af gqualified measures to the voters
for approval or rejaction. Momit . Cede Ann. §§‘13-2?—201, et seq.

In 23802, Montana voters approved an amendment to -he Montana

3.
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Constitution addinc distribution raquirsments to the

Constitution read in part as follows:

Section 4, TInitiative

{1) The peoplie may enact laws by initiative on all
matters except appropriations of money and local or
special Jawsg.

(2) Initiative petitions must contain ths full text of
‘the propesed measure, shall be signed Dy at least five
percent of the qualified elsctors in each of at least
cne-half of the ¢ounties and the cotal number of
sigrers must be at least five percenc of che total
gualified electors of the state. Detitions shall be
filed with the secretary of state at least three monthe
prior to the elesction at which the measure will be

voted upon. - /)ﬂ ;

Mont. Const. art. III § 4,
Section 9. Amendment by Initiative

(1) The people may also propose constitucional
arendments by initiative. Petitions including the full
text of the proposed amendment shall be signed by at
least ten percent of the qualified electors of the
state. That number shall include at least ten percent
of the gualified electors in each of a:- least ona-half
of the c¢ounties.

(2} The petitiong shall be filed with the sesretary of
state. If the petitions are found to have been signed
by the rsquired number of electors, the secretary of
state shall cause the amendment to be published as
provided by law twice each month for two months
previocus to the next regular state-wide election.
Mont. Const. art. XIV, § 6. /
The county distribution requirement is also reflected in the

statutes Iimplementing the constitutional rovigione cited above.
- 3 B

Montana Cods Annotated § 13-27-204 provideg,; in pertinent part:

A
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Petition for initiative

(i} The following is substantially ths form for a
vetition calling for a vote to enact 3 law by
initiative:

FETITION T9 PLACE INITIATIVE mO. ON THE ELEITICON
BALLOT

If 5% of the voters in sach of one-nalf of ths
counties sign this perition and the total number of
voters gigning this petition is _+ this measure
will appzzar on the neXt general election ballot. If a
majority of voters vots for this measure a- that
election, it will become law,

{b) We, the undersigned Montana voters, propose that
the gecretary of state place the following meazure on
the » 20__, general election ballot:

{Title of measure written pursuant to 13-27-312
(Statement of implication writter pursuant to 13-
312}

)
27

Montana Code Annctated § 13-27-207 rrovides, in pertinent part:
Petitjon for initiztive fdr constitutional amendment

(1} The following is substantially the form for a
petiticon for an initiative to amend the constitution:

PETITION TO PLACE CONSTITUTIONAL AMENDMENT NO. ~ ON
THE ELECTION BALLOT

(@) If 10% of thes voters in each of one-half of the
counties sign this petition and the total number of
volexrs sigring the petition is . this
constituticonal amendmernt will appear on the next
geznsral election ballet. If & majority of wveoters vote
for this amendment at that lection, it will become
part of the constitution.

{b) We. the undersigned Montana voters, propoge that
the secretary of state place the following
coengtitutional amendment on the 20,
general slection ballot:

{Title of the proposed constitutionzl amendment written
bursuant to 13-27-312) (Statement of implication
written pursuant to 13-27-312)
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ropulated sreag over residents of the more urban or densely

populated areas of the states when it comes to qualifying

initiatives for the ballot. According to 2000 cansus figures,

nearly 54 percent of Mozntana’'s population is conweptraved in six

of the state’s 56 counties. Under the new county distribution

-

reguirement, far fewer signatures sre needed to gualify an

initiative in a lsss populous county than are nacessary in more

populous counties.

Plaintiffs’ Counts One, Two, Three and Four are challenges

(jaumi

’.)I.S‘!-i’llr;u’%u
(:;&ont Const. are, XIV, § 9, § ;; 27-~204, Mont. uode Ann., and § Faéﬁmeame

to the constitutional wvalidity of Mont. Coqsd.:;t. ITI % 4,

(:>13~27—207, Menit. Code Ann., respectively (collectively referred

to hereinafter aa “the county distribution reguiremenc”).

There iz slso an issue here with Montana’s reporting
requirements. Montana statutes contain the fcllowing provisions
about reporting contributions and expenditures by candidates and

political committeesg:
Requirad veports - time and manner of reporting -
axceptione -~ penalty.

(1) Excepr as provided in this section, a person who
semploys a pald signature gatherer shall file with the
commissicner reports containing those matters reguired
by Title 13, chapter 37, paxrt 2, for a politica
committes organized to support or oppose a ballot igsue
or for an independent committee that receives

74
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23 in conmection with
person Who emplovs

butions and makes expenditurs
a

uired by Title 13,
r

ot issus, as sopplicabls,
gnature gatherer is
7, pert 2, to file &
provisions, the person need not
Pursuant to this sscticn., but
required by gsubsection (2)
vged in this gectiom, "a p
sigrature gatherer® means
cemmittee, or other persen
icgue befora the alectors and net mean an
individual who is part of the sam signaturs gathering
Company, partnership, or other busineas organization
that dirsctly hires, supervises, and pays an individual
who is a signature gatherer.
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(2} The reports required by aubsection (1) must include
the amount paid to 2 paid gignature gatherer.

§ 13-27-11Z, Mont. Code Ann.
Reportg of contributions and expenditures required.

{1) Bxcept as provided in 13-37-206, each candidate and
political committee shall file periodic reports of
contributicns and expenditures made by or on the behalf
of 2 candidate or political committee, All reports
required by this chapter shall ke filed with the
commissioner and with the election administrator of the
county in which a candidate is & resident or the
political committeme has its headaquarters. However,
where residency within a district, county, city, or
town is not a prerequisite for being a candidate,
copies of all reperts shall be filed with the electien
administrator of the county in whiek the election is to
be held or, if the election iz to be held in more than
one county, with the election ddministrator in the
¢ounty that the commissioner specifies,

§ 13-37-225, Mont. Code Ann.
Dimclesure of expenditures mada,

Bach report required ky this chapter shall disclose the
following information, except that a4 candidate shall
only ke required to report the information gpecified in

this section if the transactions involved were _
undertaken for the purpose of influencing an electicn:

(1) the full name and mailing address {occupation and
the principal place of business, if any) of sach person

-7
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Lo whom expenditures have bean made 5y the committes or.
candidate during the reporting perioed, incloding the
amount, date, and purpose of each expanditurs and the
total amount of expenditures made to eash psrson;

{2} the full name and m"illng addresses {(oocou

the principal placs of business, if anyl of zach peracn
2 whom an expenditure for DE“EOnal services, salaries,
and reimburssd expangss have been made, including the
amcunt, dste, and purposs of that expenditur 4 the
total azmount of expenditurez made ro sach parson;

i)
Ceunt Five of the Complaint alleges that thess statutory 7?)5 ﬁf”ﬂ

Ré{} \ ,ﬂ’tivl f,"!\
measures (8§ 13—27—1;2, 13-37-225, & 13-37-230, Mont. Tode hmn.,

e pd
q/i_f’

S 1%

, 1 Ahanin—

requirement”) combine to empower Montana to compel the public 6

hereinafter collectively referred teo as “the disclosure

identificaticn of paid signature gatherers, requiring paid
signature gatherers to sacrifice the immunity enjoyed by

volunteer petitiecners. Such measures, according to the

Plaintiffs, inhibit and chill the First Amendment activities of
Plaintiffs and other petition gatherers.
ITTI. Analysis

A. Sumﬁary Judgment Standards

A party mﬁv;ng'fcr gummary Jjudgment must demonstrate "that
there is ne genuine igsue as to any material fact and that che
moving party is entitled to a judgment as a matter of law.? Fed.
R. Ziv, P. szc).‘ 2 party is entitled to summary judgment where
the documentary evidence produced by the parties permits only one

conclusion. Bnderson v. Libertv Lobby, Inc., 477 U.S. 242, 251

(128€). On.a moticn for summary judgment, this Court must



