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MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS AND CLARK COUNTY

************************'k**‘k***********************************

MARCIA‘DIAS ’ Noer s . P ) Ve -.,__-;-;.NOA. BDV_-:W.&OT8__ P
Plaintiff )
vSs. ) AFFIDAVIT OF DANIEL J. SHEA
HEATHY MOTHERS, HEATHY )
BABIES, Inc., a Montana
Corporation, et al, )
Defendants

*'k***************************************************************

AFFIDAVIT IN SUPPORT OF MOTION TO INTERVENE AND IN SUPPORT OF
ALLEGATIONS MADE CONCERNING FRAUD COMMITTED BY ATTORNEY ENGEL

IN OBTAINING THE MARCH 1, 2004 ORDER AFFECTING MY RIGHTS AND
FRAUD WHICH INHERES IN THE JUDGMENT.
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State of Montana )
Ss.

County of Lewis and Clark )
Daniel J. Shea, upon being first duly sworn, deposes and says:
I am the petitioner seeking to intervene in this case to
protect my rights. I make and file this affidavit to show that
Engel has committed serious fraud in this deception in this case,
This fraud and deception includes fraud against me and fraud

against his former client. The fraud is such that if the Court does
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not take action to protect my rights there will be 1little
likelihood that I will ever realize a\judgment against Engel upon
which I can recover. The fraud against Engel’s client is based on
his claims made in his memorandum of costs and in the judgment
which as entered on August 3, 2004, a judgment which Engel
prepared. Because of Engel’s fraud and deceit, he obtained a
judgment“for many, many thousands of dollars beybnd that which he
was entitled to receive. |

*“““Further;“iﬁ'executing against the judgtient &SI o1 the bank
deposit at Wells Fargo, Engel committed serious attorney misconduct
by filing certain documents with the clerkvof court Dbefore the
Court ruled on the‘Dias Motion for a stay of execution. These
documehts included a proposed order denying the motion for a stay,
and a writ of execution. Engel requested the clerk of court to
immediately issue the writ of execution if the court denied the
motion for a stay. The Court signed Engel’s proposed order denying
a stay, , the clerk of court issued a writ of execution,and Engel
immediately executed. Engel failed to inform counsel for Dias that
he had mailed these documents with the clerk of court in advance of
the court’s ruling and requested the clerk of court to immediately
issue a writ of execution if the motion for a stay was denied. The

relevant documents are already on file as part of the record of

this case.

During the course of Engel’s representation of Marcia Dias

and most especially after the Supreme Court decision on December

19, 2002, attorney Engel committed a continuing series of serious
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misconduct against her, such that she wrote to him and told him she
had been advised to fileva complaint against him for attorney
misconduct.

Staring in January , 2003, and continuing through 2003 and now
into year 2004, Engel continued to engage in misconduct against
Marcia Dias by his unreasonable demands that she comply with his
demands for payment. Engel constantly tried‘ to work his will
against Marcia dias in order to extract her as much in fees as
possible. ‘Engel had inflicted an smotional-and mertdfHightnrare on
Marcia Dias. Engel was guilty of the most grievous misconduct.

During this process I did what Could to protect Marcia Dias
from Engel and I made sure that a péper trail was lald down as to
the many problems ad issues which existed between‘Engel and Marcia-
Dias. Engel had turned into a monster.

ATTORNEY ENGEL PREPARED A FRAUDULENT JUDGMENT, THAT
JUDGMENT WAS THEN ENTERED BY THE COURT. AND AFTER THE COURT

DENIED A MOTION FOR STAY OF EXECUTION, ENGEL THEN EXECUTED
ON THAT FRAUDULENT JUDGMENT. ENGEL IS GUILTY OF FRAUD.

I start here with the Court’s summary judgment order entered
on July 12, 2004 and its directive language concerning the
distribution of the total funds on deposit at the Wells Fargo Bank
in the joint names of Marcia Dias and Joseph C. Engel III.

THE SUMMARY JUDGMENT ORDER GRANTED BY THE DISTRICT COURT ON
JULY 12, 2004 DECLARED THAT ENGEL WAS ENTITLED TO ONE HALF
OF THE DEPOSIT AT WELLS FARGO BANK, PLUS HIS EXPENSES, LESS
THE STATUTORY FEE AWARD OF $28,250.00.

In granting summary judgment is GRANTED. Dias IS HEREBY
ordered to pay Engel according to the Engel-Dias contingent fee
agreement signed April 4, 1999.

In declaring the rights of the parties as to the funds on

deposit at the Wells Fargo bank, the Court stated:
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...Therefore, the Court grants Engel’s petition to foreclose
on the attorney’s lien inthe amount he is owed pursuant to the
Engel-Dias contingent fee agreement while taking into account
the $28,250 in statutory fees awarded to engel that will be
discussed subsequently. However, this grant of lien
foreclosure should in no way provide engel with a double
recovery by an attempted collection on the fee contract as
well.

The $28,250 that has been awarded as statutory fees shall
become the property of Dias. Fifty percent of the balance of
the funds on deposit in the joint Engel/Dias account at Wells
Fargo Bank shall be awarded to Engel. In addition to that
amount, Engel is entitled to his costs as per the attorney fee
agreement. (Order granting Summary Judgment, July 12, 2004,
pages 6-7)

et oo PHE-COURT DIRECTED ATTORNEY ENGEL-TO PREPARE“THE JUDGMENT

In granting summary judgment to Engel on July 12,2004, The
court directed Engel to prepare the judgment: " Engel is DIRECTED
TO prepare a judgment in conformity herewith." ( page 12, line 20)
(Emphasis added)

********************************‘k********************************
*****************************************************************
*****************************************************************

PART I.

THE FIRST GRIEVOUS MISCONDUCT OF ENGEL IS THAT HE DID
NOT PREPARE THE JUDGMENT IN COMPLIANCE WITH THE COURT'S
ORDER.

Right or wrong, the Court, in its summary judgment order,
declared that Engel was entitled to 50% of the total amount on
deposit at Wells Fargo, less $28,250.00 for statutory attorney’s
fees, which was awarded to Marcia Dias. In addition to this 50%,
Engel was entitled to his outlay of expenses incurred during his
representation of Marcia Dias. ( Summary Judgment order, at pages
6-7). However, Engel did not prepare the judgment in compliance
with this order.

My purpose here is not to focus on whether the Court was right
or engel wa right. Rather, my purpose is to show that the judgment
figure used by Engel which he divided in half for his 50%
contingency fee, was not in compliance with the Court’s order.

If Engel disagreed with the Court’s order, it was his duty, before




Wells Fargo. 1he information in the Court recordsg shows that ag
June 30, 2004, the amount op deposit was 5244z386.25. See affidavit
of Marcia Dias fileq July 20, 2004, in which she attached g bank
statement Setting fortp the amount O°n deposit. ghe filed this
affidavit jip Support of 4 motion for stay of €xecution on the

Judgment . Engel had €qual access to this information because he was
a joint owner of the accounts, : '

Based on the Court’g order, Engel was entitled to one half of
$244,386.25, less the $28,250 awarded to Marcia pigg for statutory
attorney’sg fees. 1p addition, Engel was entitled to his expensesg
incurred during the Tepresentation of Marcia Dias. witp all
adjustments being made based op the courtrs order, Engel would be
entitled for his 503 contingency fee, to §108.068.14. The amount

of $244,386.25 minus $28,250.00 =$216,136.25 X 50%==§108,068.12.

THE ENGET, MEMORANDUM OF COSTS anp JUDGMENT
AS IT RELATES T0 THE 50% CONTINGENCY FEE BASIS

USES THE FIGURE oOF §223z877.84 TO BE DIVIDED on
A 50/50 BASIS.
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contingency fee and his claim to prejudgment interest on the fee.
He declares first in the memorandum of costs and then later in the
judgment entered by he Court, that the total amount of the judgment
entered on August 21, 2003 was $223,877.84. He does not state how
he arrived at this amount. The judgment entered on August 21, 2003
states the total amount as $225,518.73. .

The reason Engel reduced the total amount of the judgment from
$225,518.73 to $223, 877.84 cannot easily be determined. The
difference between the two amounts is $1,640.79. I do not intend to
dwell on this except to state that it does demonstrate how

deceptive and slippery Engel is. Suffice to say that 1 doubt he

- et ik, ARt <

ever éxplained this reduction to opposing counsel. Engel 1is
slippery.

The first reference to the $223,877.84 figure appears in
Engel’s memorandum of costs submitted on July 21, 2004. In stating
that he calculated prejudgment interest on‘the attorney’s fees, he
set forth his formula:

The interest on the attorney fee award is calculated as

follows:

Amount of award: 50% of $223,877.84==%111,938.73 X
10%=$11,193.90, divided by 365 (number of days in
year)=$30.67 per day. (Page 2, [10-12) (Emphasis added

In the judgment which Engel prepared and the Court entered,
Engel declares that the division of the proceeds 50/50 was based on
the judgment amount of $223,877.84. The language in the Engel-
prepared judgment states in the opening paragraph:

On July 12, 2004, the Court entered an Order on the
Motion, upholding the dias Engel contingent fee agreement, and
awarding Petitioner Engel his attorney fees of 50 percent on
the judgment recovered, exclusive of $28,25000 previously
awarded as statutory attorney fees which the Court awards to
Dias as her separate property. Based on the court’s Order;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED

1. That the judgment award for Dias dated August 21,
2003 is the amount of $223,877,94, exclusive of costs. Engel
is hereby awarded 50% of his amount, which is the sum of
$111,938.97.




B . f . : ; . 2 o i i ) i :
: 5 7 : - o s o : . : o4 E . : . - : i 3 :

* kkkk

Not only did Engel not accurately state the judgment amount
but he also directly violated the Court’ order in preparing the
judgment. The Court did not order Engel to prepare the judgment
based on the judgment entered on August 21, 2003. Rather, the Court
ordered Engel directed that Engel was entitled to 50% of the amount
on deposit, less the $28,250.00 award for statutory attorney’s
fees. |

If Engél disagreed with the Courts order, it was his
obligation as an attorney to seek clarification and amendment.
Further, Engel,. in taking this action against.hiswclient, most
certainly violated his duty to deal with her in the highest of good
faith when seeking fees and expenses. By preparing the judgment in
violation of the court’s order, Engel obtained an extra $3,870.73
in fees. If Engel thought the Court’s order was in error it was his
duty to seek a clarification and correction before preparing the
judgment. In failing to do so he also violated his duties toward
Marcia Dias. After his discharge and withdrawal,in seeking fees and
expenses from her he had at least the minimum duty to act with the
highest of good faith.

I proceed next to explain another part of the first paragraph
of the judgment. The $223,877.94 judgment entered on August 21,
2004, in fact includes two costs incorporated into the $223,877.94.
Incorporated in the judgment are the costs awarded at trial from
March 21, 2000, together with accrued interest. Also incorporated
in the judgment are $436.20 with accrued interest starting on
February 18, 2003. As I will explain in another part of this
affidavit, Engel committed fraud and deceit by the manner in which
he claimed for himself these two cost items. However, in preparing
the memorandum of costs and the judgment, Engel committed much more
serious violations in terms of money that he extracted from his

client. I begin with the award of statutory attorney’s fees at

trial.
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PART II.

IN PREPARING THE MEMORANDUM OD COSTS IN WHICH HE CLAIMED
ATTORNEYS FEES AND IN PREPARING AND PRESENTING THE
JUDGMENT, ENGEL, ALTHOUGH NOT STATED IN THESE DOCUMENTS,
ILLEGALLY OBTAINED AN INTEREST INTHE STATUTORY FEES AWARDED
AT TRIAL BY HIDING THE FACT THAT $5,850.40 HAD BEEN AWARDED
AS STATUTORY FEES AT TRIAL. AS A RESULT OF HIS DECEIT, ENGEL
INCREASED HIS FEES BY CLAIMING HALF OF THIS FEE--$2,925.20.

As stated above, the Court’s order declared that the
statutory fees awarded in this case went to Marcia Dias.
Unfortunately; meither the Court “nor Engel nor=tdé@fgel for Dias
mentioned the statutory fees awarded at trial. These also should
have been awarded to Marcia Dias in Engel’s August 3, 2004
judgment, just ad the statutory fees awarded on appeal were awarded
to Marcia Dias. The legal principle is exactly the same.

The oversight by counsel for Dias is perhaps understandable.
They never understood this case nor made any effort to understand
it. Their oversight can be attributed to negligence. They had the
information. However, for Engel, he knew that statutory fees had
been awarded at trial but he chose to remain silent. By remaining
silent in a situation where he had a duty to speak out and do the
right thing, Engel instead, by his deception, increased his fees by
one half of the statutory fees awarded at trial. Engel practiced
deceit on his former client. Engel knew he was pulling a fast one.

The August 21, 2003 judgment set out the statutory attorney’s
fees for wage and hour violations at trial as follows:

4, For attorney fees on the wage and hour claims, the sum
of $5,850.40, together with interest at the rate of 10 percent
provided by law from the date of judgment of March 21, 2000,
until the date of the judgment computed at the rate of $1.60
per day in the amount of $7,845.60. Interest shall accrue at
the rate of $1.60 per day from and after August 21, 2003 until
paid in full. ( Emphasis added)

Important here is the fact that for attorney’s fees at trial,
Engel was awarded fees based on a 40% contingency fee retainer.

( It was only on appeal where Engel claimed attorney’s fees based

8
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on an hourly rate.) Therefore, the §5,850.40 attorney’s fee
awarded was based on the 40% contingency fee retainer. I request
this Court to take judicial notice of the Engel-Dias retainer
agreement in the court file. It provides for a 40% contingency fee
at trial.

In the summary judgment order-opinion dated Juiy 12, 2004,
the Court specifically referred to Engel’s claim that he was

entitled to 50% of the entire recovery including a division of the

statutory fees and rejected Engel’s claim. There can be no question
that he was seeking part of the statutory fees awarded on appeal
also. In hlS brlef filed on March 8, 2004, there can be no doubt
that he was seeklng 50% of everythlng He stated

.At the very least, the undersigned is entitled to 50%
percentage called for in the agreement, plus costs incurred.."

( Engel’s filing on March 8, 2004, page 2 [23-24].

In the same brief Engel denied that Marcia Dias is entitled to
an offset of the fees for the statutory fees awarded in this case
and asserts that he is entitled to 50% of the entire recovery.
(page 9 [17-28], page 10[1-10}, and page 12 [11-18].

Further, in his brief filed on March 24, 2004, Engel
unequivocally declared he was seeking 50% of the entire recovery in

the case:

Marcia Dias gave 50% of the amount to be recovered in
this case to Engel, and was never entitled to any part
of it, in exchange for engel’s services at the time she
executed the agreement with Engel, April 4, 1999.

Since that time, engel has rendered his services to dias,
and is entitled to the proceeds of this unambiguous
agreement calling for 50% of the amount recovered. dias
may not now engage 1in discovery and other tactics
de81gned to thwart Engel’s right to this contingency
fee.... (page 7 [23-26])

Finally, n his reply Brief filed on April 14, 2004 relating to
the motions of Dias, Engel again asserts that he is entitled to

50% of the entire recovery. Page 6 [17-20]; page 7 [22-28].

Engel’s Reply Brief is incorporated her by reference.

In the summary judgment order-opinion, this Court expressly
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rejected Engel’s contention. The summary ' judgment order,
incorporated here by reference, analyzed the law and then concluded
that to, allow engelk a recovery on his contingency fee  and also
recovery of the statutory fees, would be an unwarranted windfall.
(Pages 10 [24-25], page 11 [1-4].

There 1is no distinction between statutory fees awarded at
trial and those awarded on appeal. Engel had a 50% retainer for
recovery.at the appellate level. He had a 40% contingency fee for
recovery at the trial level. trial level. (Engel’s retainer

agreement, on file with this Court, 1is incorporated here by

reference.) If he received all or any part of the statutory fees
atntrlal he likewise would be rece1v1ng an unWé??ggﬁgd windfall.

Dias contended that the statutory fees should be awarded to
her. Unfortunately, neither Engel nor Dias’ attdrneys submitted a
brief on the issues--a rather bizarre procedure for a summary
judgment proceeding where all the marbles are on the table.

In preparing his memorandum of costs and his judgment, Engel
knew that buried within the final figure, he had appropriated half
of the statutory fees at trial and the accumulated interest.
Based on a 40% contingency fee retainer for trial, the statutory
fees at trial were $5,850.40. (I ask this Court to take judicial
notice of the fact that the contingency fee retainer on file in
this case was for a 40% contingency through trial.)

Though Engel was arguably entitled to one half of the
interest earned on the statutory fees awarded at trial as the case
wound its way through the court system, he was not entitled to one
half of the statutory fee. Engel knew he was not entitled to any
part of the statutory fee awarded at trial, just as he was not
entitled to any part of the statutory fee awarded on appeal.
Notwithstanding this fact, Engel, fraudulently and deceitfully,
increased his fee he calculated in the August 4, 2004 judgment by
burying in that judgment the fact that his fee included 50% of the
attorney’s fee awarded at trial. By his fraud and deceit, Engel
appropriated one half of it for himself by burying the attorney’s
fee at trial in the overall August 3, 2004 judgment.

10
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MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS AND CLARK COUNTY

*****************************'k-)c*******k**************7\‘**********

MARCIA . DIAS , PO R - ) Vot e ».L...;:\NO.. BDVL@ASJ%‘._‘,U;_I.8 Ve e e
Plaintiff )
vs. ) AFFIDAVIT OF DANIEL J. SHEA
HEATHY MOTHERS, HEATHY )
BABIES, Inc., a Montana
Corporation, et al, )
Defendants

‘k*****************************************‘k**‘k***************‘k***

AFFIDAVIT IN SUPPORT OF MOTION TO INTERVENE AND IN SUPPORT OF
ALLEGATIONS MADE CONCERNING FRAUD COMMITTED BY ATTORNEY ENGEL

IN OBTAINING THE MARCH 1, 2004 ORDER AFFECTING MY RIGHTS AND
FRAUD WHICH INHERES IN THE JUDGMENT.
R R AU

State of Montana )
ss.

County of Lewis and Clark )
Daniel J. Shea, upon being first duly sworn, deposes and says:
I am the petitioner seeking to intervene in this case to
protect my rights. I make and file this affidavit to show that
Engel has committed serious fraud in this deception in this case,

This fraud and deception includes fraud against me and fraud

against his former client. The fraud is such that if the Court does




not take action to protect my rights there will be little
likelihood that I will ever realize a‘judgment against Engel upon
which I can recover. The fraud against Engel’s client is based on
his claims made in his memorandum of costs and in the judgment
which as entered on ZAugust 3, 2004, a judgment which Engel
prepared. Because of Engel’s fraud and deceit, he obtained a
judgment‘for many, many thousands of dollars beybnd that which he
was entitled to receive. |

““““Fu;ther;“In'executing against the judgment “&STHE 5 the bank
deposit at Wells Fargo, Engel committed serious attorney misconduct
by filing certain documents with the clerk of court before the
Court ruled on the Dias Motion for a stay of execution. These
documehts included a proposed order denying the motion for a stay,
and a writ of execution. Engel requested the clerk of court to
immediately issue the writ of execution if the court denied the
motion for a stay. The Court signed Engel’s proposed order deﬁying
a stay, , the clerk of court issued a writ of execution,and Engel
immediately executed. Engel failed to inform counsel for Dias that
he had mailed these documents with the clerk of court in advance of
ﬁhe court’s ruling and requested the clerk of court to immediately
issue a writ of execution if the motion for a stay was denied. The
relevant documents are already on file as part of the record of
this case.

During the course of Engel’s representation of Marcia Dias

and most especially after the Supreme Court decision on December

19, 2002, attorney Engel committed a continuing series of serious
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misconduct against her, such that she wrote to him and told him she
had been adviged to file a complaint against him for attornej
misconduct.

Staring in January , 2003, and continuing through 2003 and now
into year 2004, Engel continued to engage in misconduct against
Marcia Dias by his unreasonable demands that she comply with his
demands for payment. Engel constantly tried to work his will
against Marcia dias in order to extréct her as much in fees as
possible. Engel had inflicted an smotional-and medtdiAightmare on
Marcia Dias. Engel was guilty of the most grievous misconduct.

During this process I did what Could to protect Marcia Dias
from Engel and I made sure that a péper trail was laid down as to

the many problems ad issues which existed between‘Engel and Marcia-

- Dias. Engel had turned into a monster.

ATTORNEY ENGEL PREPARED A FRAUDULENT JUDGMENT, THAT
JUDGMENT WAS THEN ENTERED BY THE COURT. AND AFTER THE COURT
DENIED A MOTION FOR STAY OF EXECUTION, ENGEL THEN EXECUTED
ON THAT FRAUDULENT JUDGMENT. ENGEL IS GUILTY OF FRAUD.

I start here with the Court’s summary judgment order entered
on July. 12, 2004 and its directive language concerning the
distribution of the total funds on deposit at the Wells Fargo Bank
in the joint names of Marcia Dias and Joseph C. Engel IIL.

THE SUMMARY JUDGMENT ORDER GRANTED BY THE DISTRICT COURT ON
JULY 12, 2004 DECLARED THAT ENGEL WAS ENTITLED TO ONE HALF
OF THE DEPOSIT AT WELLS FARGO BANK, PLUS HIS EXPENSES, LESS
THE STATUTORY FEE AWARD OF $28,250.00.
In granting summary judgment is GRANTED. Dias IS HEREBY
ordered to pay Engel according to the Engel-Dias contingent fee

agreement signed April 4, 1999.

In declaring the rights of the parties as to the funds on
deposit at the Wells Fargo bank, the Court stated:
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...Therefore, the Court grants Engel’s petition to foreclose
on the attorney’s lien inthe amount he 1s owed pursuant to the
Engel-Dias contingent fee agreement while taking into account
the $28,250 in statutory fees awarded to engel that will be
discussed subsequently. However, this grant of lien
foreclosure should in no way provide engel with a double
recovery by an attempted collection on the fee contract as
well.

The $28,250 that has been awarded as statutory fees shall
become the property of Dias. Fifty percent of the balance of
the funds on deposit in the joint Engel/Dias account at Wells
Fargo Bank shall be awarded to Engel. In addition to that
amount, Engel is entitled to his costs as per the attorney fee
agreement. (Order granting Summary Judgment, July 12, 2004,
pages 6-7)

et oo THE-COURT DIRECTED ATTORNEY’ENGEETTOwPREPﬁﬁfFTHE'JUDGMENT

In granting summary Jjudgment to Engel on July 12,2004, The
court directed Engel to prepare the judgment: " Engel is DIRECTED
TO prepare a judgment in conformity herewith." ( page 12, line 20)
(Emphasis added)

*************************‘k*******‘k***'k**************************~k
*‘k***************************************************************
*****************************************************************

PART I.

THE FIRST GRIEVOUS MISCONDUCT OF ENGEL IS THAT HE DID
NOT PREPARE THE JUDGMENT IN COMPLIANCE WITH THE COURT’S
ORDER.

Right or wrong, the Court; in its summary Jjudgment order,
declared that Engel was entitled to 50% of the total amount on
deposit at Wells Fargo, less $28,250.00 for statutory attorney’s
fees, which was awarded to Marcia Dias. In addition to this 50%,
Engel was entitled to his outlay of expenses incurred during his
representation of Marcila Dias. ( Summary Judgment order, at pages
6-7). However, Engel did not prepare the judgment in compliance
with this order.

My purpose here is not to focus on whether the Court was right
or engel wa right. Rather, my purpose is to show that the judgment
figure used by Engel which he divided in half for his 50%
contingency fee, was not in compliance with the Court'’s order.

If Engel disagreed with the Court’s order, it was his duty, before




using a different method for determining the figure +go be divideq
50/50. Engel had not only the- right but the duty to seek a
clarification from the Court by filing g Proper motion, This

Course, is one of the Purposes of the civil brocedure ryleg which

have Obtained if he had complied with the courtrg order,

- e
WOULD HAVE BEEN §108(068.14, RATHER THAN THE §111£938.97
WHICH ENGEL CALCULATED AND OBTAINED IN THE JUDGMENT

By the above terms of the court’sg Summary judgment order, the
first question to determine ig the amount - which wag on deposit at
Wells Fargo. The information in the Court Teécords shows that as
June 30, 2004, the amount op deposit wag §244z386.25. See affidavit
of Marcia Dpiag filed July 290, 2004, in which she attached g bank
statement Setting fortp the amount on deposit. She filed this
affidavit jp Support of g motion for stay of €Xecution on the

Judgment ., Engel hadg €qual access to this information because he was
a joint owner of the accounts, ‘

Based on the Court’g order, Engel was entitled to one half of
$244,386.25, less the $28,250 awarded to Marcia piag for statutory
attorney’s fees. 1In addition, Engel wasgs entitled to his expenses
incurred during the Tepresentation of Marcia Diag, With all
adjustmentg being made based on the court’s order, Engel would pe

entitled for hig 50% contingency fee, to $108.068.14. The amount

of $244,386.25 minus $28,250.00 =$216,136.25 X 50%==§108£O68.12.

THE ENGEL MEMORANDUM OF COSTS AND JUDGMENT
AS IT RELATES T0 THE 50% CONTINGENCY FEE BASIS

USES THE FIGURE oF §223z877.84 TO BE DIVIDED on
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contingency fee and his claim to prejudgment interest on the fee.
He declares first in the memorandum of costs and then later in the
judgment entered by he Court, that the total amount of the judgment
entered on August 21, 2003 was $223,877.84. He does not state how
he arrived at this amount. The judgment entered on August 21, 2003
states the total amount as $225,518.73. '

The reason Engel reduced the total amount of the judgment from
$225,518.73 to $223, 877.84 cannot easily be determined. The
difference between the two amounts is $1,640.79. I do not intend to
dwell on this except to state that it does demonstrate how
deceptive and slippery Engel is. Suffice to say E&EE.I doubt he
e&éfvuéiﬁléinéém”this reduction go oppégiﬁg végﬁhseitwnEngél. is
slippery.

The first reference to the $223,877.84 figure appears in
Engel’s memorandum of costs submitted on July 21, 2004. In stating
that he calculated prejudgment interest on the attorney’s fees, he
set forth his formula:

The interest on the attorney fee award is calculated as

follows:

Amount of award: 50% of $223,877.84==$111,938.73 x
10%=$11,193.90, divided by 365 (number of days in
year)=$30.67 per day. (Page 2, [10-12) (Emphasis added

In the judgment which Engel prepared and the Court entered,
Engel declares that the division of the proceeds 50/50 was based on
the judgment amount of $223,877.84. The language in the Engel-
prepared judgment states in the opening paragraph:

On July 12, 2004, the Court entered an Order on the
Motion, upholding the dias Engel contingent fee agreement, and
awarding Petitioner Engel his attorney fees of 50 percent on
the judgment recovered, exclusive of $28,25000 previously
awarded as statutory attorney fees which the Court awards to
Dias as her separate property. Based on the court’s Order;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED

1. That the judgment award for Dias dated August 21,
2003 is the amount of $223,877,94, exclusive of costs. Engel
is hereby awarded 50% of his amount, which is the sum of
$111,938.97.
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Not only did Engel not accurately state the judgment amount
but he also directly violated the Court’ order in preparing the
judgment. The Court did not order Engel to prepare the judgment
based on the judgment entered on August 21, 2003. Rather, the Court
ordered Engel directed that Engel was entitled to 50% of the amount
on deposit, less the $28,250.00 award for statutory attorney’s
fees.

If Engél disagreed with the Courts order, it was his
obligation as an attorney to seek clarification and amendment.
Further, Engel,. in taking this action against.his=s«lient, most
certainly violated his duty to deal with her in the highest of good
faith when seeking fees and expenses. By preparing the judgment in
violation of the court’s order, Engel obtained an extra $3,870.73
in fees. If Engel thought the Court’s order was in error it was his
duty to seek a clarification and correction before preparing the
judgment. In failing to do so he also violated his duties toward
Marcia Dias. After his discharge and withdrawal,in seeking fees and
expenses from her he had at least the minimum duty to act with the
highest of good faith.

I proceed next to explain another part of the first paragraph
of the judgment. The $223,877.94 judgment entered on August 21,
2004, in fact includes two costs incorporated into the $223,877.94.
Incorporated in the judgment are the costs awarded at trial from
March 21, 2000, together with accrued interest. Also incorporated
in the judgment are $436.20 with accrued interest starting on
February 18, 2003. As I will explain in another part of this
affidavit, Engel committed fraud and deceit by the manner in which
he claimed for himself these two cost items. However, in preparing
the memorandum of costs and the judgment, Engel committed much more
serious violations in terms of money that he extracted from his
client. I begin with the award of statutory attorney’s fees at
trial.
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PART TII.

IN PREPARING THE MEMORANDUM OD COSTS IN WHICH HE CLAIMED
ATTORNEYS FEES AWD IN PREPARING AND PRESENTING THE
JUDGMENT, ENGEL, ALTHOUGH NOT STATED IN THESE DOCUMENTS,
ILLEGALLY OBTAINED AN INTEREST INTHE STATUTORY FEES AWARDED
AT TRIAL BY HIDING THE FACT THAT $5,850.40 HAD BEEN AWARDED
AS STATUTORY FEES AT TRIAL. AS A RESULT OF HIS DECEIT, ENGEL
INCREASED HIS FEES BY CLAIMING HALF OF THIS FEE--$2,925.20.

As stated above, the Court’s order declared that the
statutory fees awarded in this case went to Marcia Dias.
Unfortunatelyy”neither’the Court “nor Engel mnor “tdHngel for Dias
mentioned the statutory fees awarded at trial. These also should
have been awarded to Marcia Dias in Engel’'s August 3, 2004
judgment, just ad the statutory fees awarded on appeal were awarded
to Marcia Dias. The legal principle is exactly the same.

The oversight by counsel for Dias is perhaps understandable.
They never understood this case nor made any effort to understand
it. Their oversight can be attributed to negligence. They had the
information. However, for Engel, he knew that statutory fees had
been awarded at trial but he chose to remain silent. By remaining
silent in a situation where he had a duty to speak out and do the
right thing, Engel instead, by his deception, increased his fees by
one half of the statutory fees awarded at trial. Engel practiced
deceit on his former client. Engel knew he was pulling a fast one.

The August 21, 2003 judgment set out the statutory attorney’s
fees for wage and hour violations at trial as follows:

4. For attorney fees on the wage and hour claims, the sum
of $§5,850.40, together with interest at the rate of 10 percent
provided by law from the date of judgment of March 21, 2000,
until the date of the judgment computed at the rate of $1.60
per day in the amount of $7,845.60. Interest shall accrue at
the rate of $1.60 per day from and after August 21, 2003 until
paid in full. ( Emphasis added)

Important here is the fact that for attorney’s fees at trial,
Engel was awarded fees based on a 40% contingency fee retainer.

( It was only on appeal where Engel claimed attorney’s fees based
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on an hourly rate.) Therefore, the $5,850.40 attorney’s fee
awarded was based on the 40% contingency fee retainer. I request
this Court to take judicial notice of the Engel-Dias retainer
agreement in the court file. It provides for a 40% contingency fee
at trial.

In the summary judgment order-opinion dated July 12, 2004,
the Court specifically referred to Engel’s claim that he was
entitled to 50% of the entire recovery including a division of the

statutory fees and rejected Engel’s claim. There can be no question

that he was seeking part of the statutory fees awarded on appeal
also. In his brief filed on March 8, 2004, there can be no doubt

T it ARk e b o

tﬁéE-HéIWaé”éégking 508 of everything. He stated:

...At the very least, the undersigned is entitled to 50%

percentage called for in the agreement, plus costs incurred.."

( Engel’s filing on March 8, 2004, page 2 [23-24].

In the same brief Engel denied that Marcia Dias is entitled to
an offset of the fees for the statutory fees awarded in this case
and asserts that he is entitled to 50% of the entire recovery.
(page 9 [17-28}, page 10[1-10], and page 12 [11-18].

Further, in his brief filed on March 24, 2004, Engel
unequivocally declared he was seeking 50% of the entire recovery in

the case:

Marcia Dias gave 50% of the amount to be recovered in
this case to Engel, and was never entitled to any part
of it, in exchange for engel’s services at the time she
executed the agreement with Engel, April 4, 1999.

Since that time, engel has rendered his services to dias,
and 1s entitled to the proceeds of this unambiguous
agreement calling for 50% of the amount recovered. dias
may not now engage 1in discovery and other tactics
designed to thwart Engel’s right to this contingency
fee.... (page 7 [23-26])
Finally, n his reply Brief filed on April 14, 2004 relating to
the motions of Dias, Engel again asserts that he is entitled to
50% of the entire recovery. Page 6 [17-20]; page 7 [22-28].
Engel’s Reply Brief is incorporated her by reference.

In the summary judgment order-opinion, this Court expressly

9




rejected ©Engel’s contention. The summary judgment order,
incorporated here by reference, analyzed the law and then concluded
that to allow engelk a recovery on his contingency fee and also
recovery of the statutory fees, would be an unwarranted windfall.
(Pages 10 [24-25}, page 11 [1-4].

There 1s no distinction between statutory fees awarded at

trial and those awarded on appeal. Engel had a 50% retainer for
recovery. at the appellate level. He had a 40% contingency fee for
recovery at the trial level. trial level. (Engel’s retainer
agreement, on file with this Court, 1is incorporated here by
reference.) If he received all or any part of the statutory fees
afmffiéi) he llkerse would be rece1v1ng an unWéfgzﬁﬁza‘ﬁlndfall

Dias contended that the statutory fees should be awarded to
her. Unfortunately, neither Engel nor Dias’ attbrneys submitted a
brief on the issues--a rather bizarre procedure for a summary
judgment proceeding where all the marbles are on the table.

In preparing his memorandum of costs and his judgment, Engel
knew that buried within the final figure, he had appropriated half
of the statutory fees at trial and the accumulated interest.
Based on a 40% contingency fee retainer for trial, the statutory
fees at trial were $5,850.40. (I ask this Court to take judicial
notice of the fact that the contingency fee retainer on file in
this case was for a 40% contingency through trial.)

Though Engel was arguably entitled to one half of the
interest earned on the statutory fees awarded at trial as the case
wound its way through the court system, he was not entitled to one
half of the statutory fee. Engel knew he was not entitled to any
part of the statutory fee awarded at trial, just as he was not
entitled to any part of the statutory fee awarded on appeal.
Notwithstanding this fact, Engel, fraudulently and deceitfully,
increased his fee he calculated in the BRugust 4, 2004 judgment by
burying in that judgment the fact that his fee included 50% of the
attorney’s fee awarded at trial. By his fraud and deceit, Engel
appropriated one half of it for himself by burying the attorney’s
fee at trial in the overall August 3, 2004 judgment.
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Engel violated his duty in seeking fees and expenses from
Marcia Dias, to proceed with the highest of good faith. Instead,
Engel acted with the lowest of bad faith. Engel’s deceit netted him
another §2,925.20.

In a previous filing with this Court I have stated that I had
written to Engel and requested that he step forward into court and
admit his misconduct by claiming the statutory fees awarded at
trial to which he was not entitled. Obviously, Engel has not done
so.

R R R R R R R L T ar
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PART ITTI.

ENGEL FRAUDULENTLY OBTAINED PREJUDGMENT INTEREST
ON ATTORNEY'S FEES AND OTHER ITEMS
As T will explain in detail, the core language of the statute
which determines whether or not prejudgment interest is recoverable
as damages is the limiting language which states "...except during
such time as the debtor is prevented by law, or by the act of the
creditor, from paying the debt." (Section 27-1-211 MCA)
The emphasized language s precisely the language which Engel
omitted when he filed his July 21, 2004 memorandum of costs
claiming his entitlement to prejudgment interest. The full language

of the statute states:

Every person who is entitled to recover damages certain
or capable of being made certain by calculation and the right
to recover is vested in him upon a particular day is entitled
to recover interest from that day, except during such time as
the debtor is prevented bylaw, or by the at of the creditor,
from paying his debt." (Section 27-1-211 MCA).

In addition to the clear language of the statute itself, it is
obvious that the act of creditor Joseph C. Engel III, prevented
Marcia Dias from paying the debt because of the demands he made on
her for payment. If she did not choose to litigate, the only choice
she had was to capitulate to Engel.

MANY ISSUES EXISTED WHICH REQUIRED A DETERMINATION ON THE
MERITS BEFORE THE AMOUNT OF FEES OWED TO ENGEL COULD BE

11
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DETERMINED.

Many issues existed which would require a determination that
prejudgment interest is now allowed. Engel did not file a brief in
support of his position, and this did not surprise me at all. But
neither did counsel for Dias file a brief in support of thelr
position. I must say, that I was truly shocked that they didnot do
so. Several months before I had provided a computer disk to them
setting forth the law on each of the issues. In my efforts to
prevent Engel from running over the top of Marcia Dias like a
bulldozer, I did the research on each of the issues.

—....Until. all.. these 1issues were decided, .. .itsee@onld. not. be
determined what was owed to Engel for fees and expenses. Engel
knew this. By filing his lawsuit seeking fees and expenses, Engel
himself was the party who prevented any payment by seeking far
beyond what he was entitled to receive. However, the Engel drafted
judgment has punished Marcia Dias because in daring to challenge
the demands of Engel, she has now been compelled to pay prejudgment
interest 'on the fees ultimately awarded to Engel.

In fact, Marcia Dias prevailed on several issues, and it is not her
fault that several issues were not decided in the summary judgment

order.

Concerning Engel’s claim of expenses, nowhere in the court
proceedings did Engel ever represent what he claimed for expenses,
and he did not file any statement his claimed expenses. Further, he
did not even state the total expenses he was claiming. In claiming

his expenses, Engel kept his cards very close to his chest.

ENGEL’'S MEMORANDUM OF COSTS FILED ON JULY 21, 2004
CLAIMED AN ENTITLEMENT TO PREJUDGMENT INTEREST ON
SEVERAL ITEMS.

Engel’s memorandum of costs filed on July 21, 2004, his
proposed judgment, and later his amended judgment, are incorporated
here by reference. In his memorandum of costs Engel claimed
prejudgment interest oh several items, including prejudgment
interest for attorney’s fees.

In calculating the amount of his fee and the prejudgment

interest on this fee, Engel’s memorandum of costs contained the

- following figures and calculations:

12




Interest on these fees as follows: follows:

, Amount of award: 50% of $223,877,84=$111,938.73 x 10% =
g% $111,193.90, divided by 365 (number of days in year) =

5 $30.67 per day. (Memorandum of costs, page 2, [10-12].

In the judgement prepared by Engel and entered as a judgment

on Bugust 3, 2004, the attorney’s fees and prejudgment interest on

attorney’s fees are set forth as follows (page 2, paragraphs 1 and
2)

1. That the judgment award for Dias dated August 21, 2003
is the amount of $223,877.94, exclusive of costs. Engel 1is
hereby awarded 50% of this amount, the sum of $111,938.97.

2. The court has determined that Engel is the prevailing
party” on”"the Petition to ‘Foreclo§& AttoTnéy TFees.  That
pursuant to Section 27-1-211 M.C.A., Engel is entitled to
prejudgment interest at the rate of 10 per cent per annum as
provided bylaw from the date of judgment of august 21, 2003,
which is the date that judgment was entered for dias, until
the date of this judgment,computed at the rate of $30.67 per
day, which is the amount of $10,642.49, until paid in full.

In calculating the prejudgment interest on what he claims to
be previously awarded costs, Engel’s memorandum of costs states:
The interest on the court award of costs is calculated as
follows:

Amount of costs approved and awarded by court: $1,540.79
x 10%==$154.08, divided by 365 = $.42 per day.
(Engel’s memorandum, page 1 [13-15].

The judgment prepared by Engel and entered by the Court on
August 3, 2004 as to this previous court award of costs, provides
at page 2, paragraph 3:

. That Engel is awarded costs as follows:

3. The amount of $1,540.79 previously awarded on trial and
appeal. As per the court’s Jjudgment of August 21, 2003,
interest has accumulated on these costs at the combined rate
of .42 per day, from the date of that judgment until the date

of this judgment, in the amount of $145.24..
The memorandum of costs submitted by attorney Engel in
relation to the expert witness expenses of Gale Gustafson, states:

The interest on the award of expert fees for Gale *
Gustafson
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Amount of award: $1,250.00 x 10%=3125, divided by 365,=
$.34 per day. Additionally, the difference betweern what
the court awarded and what Gale Gustafson is billing for
his services is the sum of $166.40 ( See Exhibit 1,
attached.) x 10%==316.64 divided by 365=$.05 per day for
a combined total of $.39 per day. ( Engel’s Memorandum
of Costs, filed July 21, 2004, page 2 [16-20]

The judgment prepared by Engel and entered by the Court on
August 3, 2004 as to this the expenses relating to Gale Gustafson,
states at page 2, paragraphs 4 and 5:

That Engel is awarded costs as follows:
* % % ’

4. On August 21, 2003, the Court awarded Expert Witness
. .fees .of Gale Gustafson, in the amount.of 514250500, ..

5. Interest on the Gustafson fee since that date of that
judgment until the date of this judgment has accumulated at

the rate of $.34 per day, is th amount of $117.98 until paid
in full. '

The .total prejudgment interest received by Engel as part of
the judgment is $106, 905.71 ( $10,642.49 for attorney fees; é145.24
for his claimed costs awarded at trial on appeal; and $117.98 for
expenses of expert witness Cale Gustafson). Engel obtained this
prejudgment as a result of his fraud in misrepresenting the
contents of the prejudgment statute and the law applicable to this

statute. Engel obtained $10,905.71 based on his fraudulent
misrepresentations.

TO OBTAIN PREJUDGMENT INTEREST ENGEL MADE FRAUDULENT
STATEMENT IN HIS MEMORANDUM ON COSTS.

How did Engel legally justify the award of interest on
attorney fees? He did it by fraudulently misrepresenting and
omitting the most important language in the statute covering
prejudgment interest.

Specifically, in his memorandum of costs, attorney Engel
represented the contents of Section 27-1-211 MCA, as follows:

2. Interest Calculations on fees and costs.

The underlying Jjudgment for Marcia Dias was entered
August 21, 2003. The amount of attorney fees were calculable
from that time. Under the authority of section 27-1-211
M.C.A., "Every person who is entitled to recover damages
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certain or capable o being made certain by calculation and the
right to recover which is vested in him upon a particular day
is entitled also to recover interest thereon from that day..."

Attorneys are entitled to prejudgment interest on their
contingent fee awards. see: Kelleher Law Office v. State Comp,
Ins. Fund, 213 Mont. 412, 691 P.2d 823 (1984), where the court
held that the attorney fees could be computed to a certain
amount upon issuance of a judgment establishing the specific
amount of the attorney’s client’s damages. Just because the
amount is disputed does not make it uncertain. Safeco Inc.
Co. v. Lovely Agency, 215 Mont. 420, 697 P.2d 1354 (1985).

Engel deliberately and with fraudulent intent, omitted key
language of the statute on prejudgment interest which applies to
the"facts of this case. Section ~27-1-211" MCA™“1E**¢qe géneral
prejudgment interest, enacted and in effect since 1895 without
change. This statute applies to all forms of prejudgment interest.
To obtain prejudgment interest the requirement specified in the
last clause of the statute must be satisfied. Engel deliberately
omitted this part of the statute. . Precisely, section 27-1-211 MCA

provides in its entirety:

Every person who is entitled to recover damages certain
or capable of being made certain by calculation and the
right to recover which is vested in him upon a particular
day is entitled also to recover interest thereon from that day
except during such time as the debtor is prevented by law or
by the act of the creditor from payving the debt. (Emphasis
added)

In his memorandum on costs, Engel omitted the most important
limiting language of the statute, underlined above. If a plaintiff
claims as to amounts owed are disputed on a sufficient legal and
factual basis, prejudgment interest is not allowed. That is the

case here,.

THE JUDGMENT FOR ENGEL ALSO INCLUDED A FRAUDULENT
CLAIM FOR PREJUDGMENT INTEREST--FOR ATTORNEY’'S FEES
ENGEL FRAUDULENTLY OBTAINED $10, IN PREJUDGMENT
INTEREST.
Based on his claim that his 50 percent share entitled him to
$111,937,73, Engel then set out his interest formula in his

memorandum of costs but did not set out the amount of interest
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claimed. Engel set out his formula as follows:

The interest on the attorney fee award is calculated as
follows:

Amount of award: 50% of $223,877,84=$111,938.73 x 10%
$11,193.90, divided by 365 (number of days in year) =
$30.67 per day. (Memorandum of costs, page 2, [10-12].

The actual amount of prejudgment Engel obtained on attorney’s
fees is set out in the August 4,2004 judgment:

1. That the judgment award for dias dated August 21,
2003, is the amount of 4223,877.94, exclusive of costs. Engel

is hereby awarded 50% of this amount which is the sum of
$111,938.97.

. .. 2. the court has determined that.engel. .is.the prevailing
party on the Petition to Foreclose Attorney Fees. That
pursuant to section 27-1-211 M.c.A., Engel is entitled to
prejudgment interest at the rate of 10 percent per annum as
provided by law from the date of judgment of August 421,2003,
which is the date that judgment as entered for dias, until the
date of this judgment, computed at the rate of $30.67 per day,
which is the amount of $10,642.49, until paid in full. (Page

2 of judgment)

Before judgment was entered, Engel committed an attempted
fraud and deceit by misrepresenting the contents of section 37-1-
211 MCA. When Jjudgment was entered awarding prejudgment interest,
based on Engel’s misrepresentations of section 17-1-211, Engel
committed fraud and deceit and by his conduct obtained $10,642.49
to which he was not entitled.

Engel’s misrepresentation constituted deceit and fraud against
the court, against his former client, and against opposing
counsel. The real victim of Engel’s fraud and deceit was Marcia
Dias. ’

CONTENTS OF THE MARCIA DIAS AFFIDAVIT NOT
CONTESTED BY ENGEL THROUGH OPPOSING AFFIDAVIT
Concerning Engel’s claim that he was entitled to 50 percent of
the judgment proceeds in addition to his claimed expenses and his
attempt to impose the burden on Marcia dias to pay certain
expenses, the Affidavit of Marcia Dias filed on May 13, 2004
stated:

At first [I] was not opposed to 50% split in attorney fees.
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However, Mr. Engel would not agree to a 50% split. Instead he
wanted me to pay for a several different costs. the bottonm
line is that Mr. Engel proposed that I receive approximately
$40,000 of the $252,000 judgment. I was dumbfounded when I
realized that Mr.Engel proposed that I assume expenses that he
should have assumed. ( Paragraph 3, pages 1-2)

It was Engel who forced Marcia Dias into litigation by
asserting he was entitled to one half of the statutory fees awarded
on appeal as part of the 50% contingency fee he was claiming.
Marcia Dias stated in her affidavit filed on May 13, 2004:

The contingency fee agreement provides for an increase in fees
paid on appeal. In the underlying case there was also an award
for statutory attorney fees on appeal. Mr, Engel claims
entitlemenit to both the agreément increase™&Hd Ehé statutory
attorney fees. This amounts to double payment. I am entitled
to offset the award of statutory fees against the contingency

fee. The fee agreement is silent a to court awarded attorney
fees. (Page 3, paragraph 6)

It was Engel who forced Marcia Dias into litigation by
contending that she had no right to deduct her directly paid
litigation expenses from the gross recovery before calculation of

the contingency fee amount. Marcia Dias stated in her affidavit
filed on May 13, 2004:

Mr. Engel claims that I am not entitled to deduct litigation
expenses paid by me before the contingency fee is calculated.
In June, 2003, I wrote to Mr. engel about this issue. I
incurred close to $7,000 in expenses for trial. I believe I
should be allowed  to deduct these expenses before the
contingency fee percentage is calculated. The contingency fee
agreement is silent as to whether expenses should be deducted
from either the gross or net recovery. Mr. Engel did not
finance this case~-I did. Since I paid the expenses up front,
I am entitled to deduct them from the gross recovery. (
Paragraph 7, pages 2-3) (Emphasis added)

In its summary judgment order entered on June 12, 2004, the
Court failed to decide this issue. In facts, this issue was not
mentioned in the order-opinion. That is not the fault of Marcia
Dias.

And it was also Engel who forced Marcia Dias into litigation

by claiming that he was entitled to her personal expenses incurred
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on top of the 50% contingency retainer fee. Marcia Dias stated in
her affidavit filed on May 13, 2004:

Mr. Engel did incur some expenses in this case. I believe his
expenses to be approximately $1,500. I believe these expenses
should also be deducted from the gross recovery.

In its summary judgment order entered on June 12, 2004, the
court decided this issue without reference to the contents
of the retainer agreement and without reference to the
contention of Marcia Dias. The Court did not discuss this
issue raised by Marcia Dias in her affidavit. Rather the court
simply declared that Engel was entitled to a 50% fee plus his
expenses, even though Engel had never presented hféﬁgggéhses to the
Court. ( Opinion-order, page ).

It was Engel who forced Marcia Dias into litigation concerning
the issue of who was responsible to me for the extensive services
I rendered in this case. Marcia Dias directly stated in her
affidavit that Engel contended she was responsibie to pay me.
April 7, 2004 affidavit of Marcia Dias). Engel did not dispute that
he insisted she must pay me. It was Engel who tried to foist the
duty on Marcia Dias to pay me. Despite this dispute this Court did
not decide the issue and left it in the air. Marcia Dias had a
right to have this Court decide this issue.

In its summary judgment order of July 12, 2004, the Court did
not determine the issue of who was responsible to pay me.

Before paying engel, Marcia Dias had a right to a ruling from this
Court. The Court did not rule on this issue. That is not the fault
of Marcia Dias.

It was Engel who forced Marcia Dias into litigation because of
his demand that she pay him more than $11,000.00 extra fees defense
against the Sisler attorney lien claim. Marcia Dias raised this
issue in her affidavit filed on May 13, 2004:

Mr. Engel has demanded that he be paid an additional $11,000
to defend against the attorney’s lien filed by Mr. Sisler.
when I refused to pay the addition money, Mr. engel accused me
of deceit and attempted to intimidate me into paying him. I
asked him to explain this to me but he refused. I believe it
was Mr. Engel’s duty to defend the Sisler lien. ( Paragraph
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5, page 3)

In the summary judgment order-opinion the igsue of Engel’s
claim for extra fees was not decided. In fact it was not mentioned.
That is not the fault of Marcia Dias. Engel forced her to litigate.

It was Engel who forced Marcia Dias to litigate the issue of
who was responsible to pay the Engel demanded that Marcia Dias pay
the $12,500 awarded to Matthew Sisler. Marcia Dias believed it wa
Engel’s duty to pay the award from his fee received in the case.

She stated in her Affidavit filed on May 13, 2004:

Mr. Engel is insisting that I pay the attorney fee awarded to
. —... Matthew Sisler. It is Mr. Engel’s responsibilifiy.to stipulate
: who should pay this type of fee in the contingent fee

agreement. the fee agreement I signed with Mr. Engel does not

discuss this issue. I asked Mr.Engel to explain whey should
not pay Sisler’s fee. He refused to do so. I believe that
whatever fees are ultimately determined to exist in this cause
must be reduced by the $12,500 has already been paid to Mr.

Sisler by the clerk of court. ( Paragraph 5, page 3)

In its summary judgment order the Court ruled that the payment
must come from the Marcia Dias share of the judgment proceeds.
(Order-opinion, pages). I can assure this Court that the prevailing
law is that the successor attorney must pay the lien claim of a
prior attorney on the case. In fact, if the Montana cases are
studied closely, this is also the rule in Montana.

The end result is that although Engel forced Marcia Dias into
litigation unless she agreed to let him run right over the top of
her, and Marcia Dias had abundant and successful reasons to refuse
Engel’s demands, Engel, by fraud and deceit in his memorandum on
costs, has unlawfully obtained $10,642.49 in prejudgment interest
on attorney’s fees.

THE REMAINING ITEMS ON WHICH ENGEL OBTAINED PREJUDGMENT
INTEREST ARE ALSO BASED ON ENGEL’S FRAUDULENT OMISSION
OF THE KEY LANGUAGE IN SECTION 27-1-211 MCA.

Further, all of the remaining items for which prejudgment
interest was awarded in the judgment, are based on Engel’s omission
from the statute of the very language which would have denied him
the right to prejudgment interest. Engel obtained a higher judgment
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that that to which he was entitled by fraud. Those items are as
follows:

Engel obtained prejudgment interest on the following items:

For prejudgment interest on the on costs awarded by the court:

The interest on the court award of costs is calculated as
follows: '

Amount of costs approved and awarded by court: 41,540.79
X "10%==$154.08, divided by 365 = $.42 per day.
(Engel’s memorandum, page 1 [13-15].

The interest on the award of expert fees for Gale °
Gustafson

Amount of award: $1,250.00 x 10%=$125, divided by 365, =
$.34 per day. Additionally, the difference between what
the court awarded and what Gale Gustafson is billing for
his services is the sum of $166.40 ( See Exhibit 1,
attached.) x 10%==$16.64 divided by 365=$.05 per day for
a combined total of $.39 per day. ( Engel’s Memorandum
of Costs, filed July 21, 2004, page 2 [16-20]

In addition to illegally obtaining prejudgment interest on
attorney fees, the above prejudgment interest cannot be allowed on
the above items because of section 27-1-211, which provides in its
last key language that prejudgment interest cannot be obtained:

during such time as the debtor is prevented by law or by the
act of the creditor from paying the debt. (Emphasis .added)

Engel has committed an enormous fraud in this case. It is
fraud against the court, fraud against his former client, and fraud

against opposing counsel. Again, the real victim of this fraud is
Marcia Dias.

********k-k*****-k*********************************‘k****************
*****************************************************************
*’k‘k****************‘k*********************************************

PART IV.

I proceéd'next to explain another part of the first paragraph
of the judgment. The $223,877.94 judgment entered on August 21,
2004, in fact includes two costs imbedded in the $223,877.94--the

costs awarded at trial plus accrued interest, and the costs on
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appeal plus accrued interest. By his financial machinations
relating to these two cost items Engel has committed fraud. I will

discuss each of these cost items separately.

IN CLAIMING EXPENSES IN THE JUDGMENT, ENGEL
ILLEGALLY AND FRAUDULENTLY SWITCHED EXPENSES TO
CLAIM COURT AWARDED EXPENSES, MOST OF WHICH
HAD BEEN PAID BY MARCIA DIAS.

I focus here on paragraph 1 of the judgment as it relates to
Engel’s reference to what he refers to as " costs." Engel states
that the  $223,877.94 judgment figure is "exclusive of costs."
Engel purposely confuses two terms. The terms costs and expenses

are-often used interchangeably. But in legal terminelogy there is

a difference in costs and expenses if reference is made to
recovered costs as part of the judgment, and an attorney’s expenses
which are not recovered as costs as part of the judgment. As I will
explain, Engel committed fraud in claiming for himself the costs
which were part of the judgment, and then adding them again to his
costs, and on top of this, he did not personally pay most of the

costs in any event.

ATTORNEY ENGEL ILLEGALLY AND FRAUDULENTLY SWITCHED EXPENSES IN
CLAIMING CERTAIN PERSONAL OUTLAYS THAT HE WAS ENTITLED TO IN
ADDITION TO THE 50% CONTINGENCY FEE.

In his Memorandum of Costs filed on July 21, 2004, attorney
engel fraudulently claimed personal expense outlays which he did
not in fact incur. He claimed these costs for himself on top of the
fee he claimed. In this Memorandum and in the judgement he
prepared which was entered on August 2, 2004, Engel combined the
costs awarded at trial and th costs awarded on appeal, and
appropriated them to himself as additional costs which Marcia Dias
was required to pay.

For purposes of analysis, I separate these court awarded costs
awarded for trial from those awarded on appeal.

FRAUD COMMITTED BY ENGEL IN MANIPULATING THE COURT
AWARDED COSTS AT TRIAL--$808.37.

In the March 21, 2000 judgment, there is incorporated within

a judgment for court awarded fees and court awarded costs. Engel
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prepared the fJjudgment, and therefore the fees and items are not
separated. Therefore, it cannot be determined what the fee is and
it cannot be determined what the costs are. This is the way Engel
operates. . ,

Before the August 21, 2003 Jjudgment was entered for Marcia
dias, I closely examined the cost bill and the order taxing costs
and concluded that the costs awarded at trial were $808.37.
Therefore, Marcia dias insisted that in the Jjudgment Engel
presented, that the costs awarded at trial be stated separately
from those awarded at trial for statutory attorney’'s fees.

Interest ran on these court awarded trlal costs from March 21,

ik e

2000 up to and anludlng the entry of ]udgment on Augﬁst‘21 2003

and then until HMHB paid the entire judgment by tendering it to the
Clerk of court registry in late August, 2003.

After the Supreme Court decision December 19, 2002, and the
remand to district court, a final judgment a entered on august 21,
2003. In this Jjudgment, the costs awarded at trial and the
accumulated interest on this figure are set out in the judgment.
The -judgment states:

For costs of +trial, Marcia Dias shall recover
$808.37, together with interest at the rate of 10 percent as
provided by law from the date of judgment of March 21, 2000,
until the date of the judgment, computed at the rate of $.22
per cay in the amount of $1,082. 69. Interest shall accurate
at the rate of §.22 per day from and after August 21, 2003,
until paid in full. (Page 3, paragraph 5) (Emphasis added).

Starting with the total for this item entered in the judgment,
$1,082.69, and deducting the costs from this sum, $808.37, it is
clear that up to August 21, 2003, the accumulated interest for this
cost item was $274.32.

With the exception of statutory attorney fees on appeal ( paid
separately by HMHB based on court order, Engel declared that the
total judgment was $223,877.84. Of necessity, the court awarded

costs of trial, plus accumulated interest were both incorporated
into and became part of the total judgment.

I next proceed to trace this cost item into Engel’s Memorandum
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of costs presented on July 21, 2004 and his judgment entered on
August 3, 2004.

IN HIS MEMORANDUM OF COSTS ATTORNEY ENGEL CLATMED
THAT HE WAS ENTITLED TO THE AWARD OF COSTS AT TRIAL
IN ADDITION TO HIS CONTINGENCY RETAINER FEE.
ENGEL'S CLAIM THEN BECAME PART OF THE AUGUST 3
2004 JUDGMENT. ENGEL’'S CLAIM WAS FRAUDULENT.

4

In his memorandum of costs filed on July 21, 2004, Engel
claimed trial costs as his own to be added to his judgment for

fees.

2. Interest Calculations on fees and costs:
* % % %

‘The " interest on the court award of- costs “i&“&iTculated as
follows:

Amount of costs approved and awarded by the Court: $1,540.79

X 10%=5154.08, divided by 365 =$.42 per day. ( page 2)
I emphasize here that although Engel does not say so, the figure of
$1,540.79 also includes costs awarded on appeal'($436.20) and the
interest which had accumulated on both these items.

The August 21, 2003 judgment contained the following language
as to costs on appeal:

6. For costs of appeal not including attorney fees, on the
sum of $436.20, together with interest thereon at 10 percent
from the date that Defendant accepted the cost bill,
calculated at the rate of $.12 per day from February 18, 2003,
until the date of this judgment in the amount of $458.28.
Interest shall accrue at the rate of 4.12 per day from and
after August 21, 2003, until paid in full. (Emphasis added
As I stated earlier, I will discuss the court costs awarded on

appeal as a separate item because they go down a separate track
than the costs awarded at trial. Marcia Dias paid the costs
awarded on trial. Engel paid the costs awarded on appeal.

The judgment which Engel prepared and which was entered by the
Court, does not state the separate figures for each cost item, but
it does state that the figures are for costs awarded at trial and
costs awarded on appeal. It provides:

That Engel is awarded costs as follows:

3. The amount of $1,540.79 previously awarded on trial and
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appeal. As per the Court’s judgment of august 21, 2003,
interest has accumulated on these costs at the combined rate
of §.42 pexr day, from the date of that judgment until the date
of this judgment, in the amount of § 145.74. (Emphasis added)

I note here that when expenses are combined such as what Engel
did, is a slippery method because the separate costs are more
difficult to tract as to amount and as to interest accumulated.
Engel’s slipperiness, that is, deceit, takes on even higher
ethical dimensions because he practiced his deceit against his own
client.

T have isolated the expense item of costs awarded on‘trial,
and have <calculated the interest that this item (.$808.37 ) would
have earned from March 21, 2000, the date of entry of judgment
after the jury trial, until the judgment was entered for Engel on
Bugust 3, 2004. The total interest, based on a daily interest
rate of $. 22 cents, is $344.30.

Therefore, when Engel stated in his memorandum of costs and
judgment, that the total fee to be divided was $ .223,877.94, this
amount included the award of costs for trial and the accumulated
interest. Engel apportioned the total amount of $223,877.94 was

apportioned 50/50 between engelk and Marcia Dias. Of necessity, so

were the court awarded costs for trial were alsp apportioned 50/50
as part of this division. Based on the $808.37 costs and the
accumulated interest on this amount, Engel received $576.33 and
Marcila Dias paid $576.33.

But the application of this cost item did not stop there.
Engel then used this same cost item as his own to include the
entire award of costs at trial and accumulated interest, on top of

this split. He claimed it as part of the personal expenses

according to the retainer agreement. By doing this, Engel
collected as costs, the entire $808.37 in principal plus
accumulated interest on this amount from March 21, 2000. My

calculation of the interest earned on $808.37 from March 21, 2000
to August 3, 2004, is approximately $344.40. The amount of inteest
be be off by overstating or understating the accumulated interest
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by five or so days either way. The result is that Engel recelved
from the award of costs a trial, a total of & 1,182.77, plus the

$576.33 which had been incorporated into the judgment entered on
August 21, 2004.

But now for the kicker. Not only did Engel engage in this
flim~flam to increase the total judgment amount to ﬁimself, the
fact 1s that Engel did not pay those costs awarded at trial.
Marcia Dias did.

I am personally familiar with the situation with who paid the
expenses. 1 gathered together the costs for Engel which were
presented ln the cost bill. Of thlS $808. 37 is true thqﬁ Engel did
make an outlay of some of these expenses, no m532 tﬁén $300.00.
However, when he did make this outlay, Engel required Marcia Dias
to reimburse him. And she did so. Therefore, Engel had no
outstanding expenses not paid which are represented in the trial
court award of costs.

The end result is that Engel ripped off his own client. He
successfully accomplished an act of fraud and deceit against his
client.

In summary, the result of Engel’s deceit is: Marcia Dias
received back from her $808.37 expense outlay, only $576.33.
Engel also received the other half of this--$576.33.In addition,
Engel received, based on his fraudulent claim of costs, another
$808.37 plus the accumulated interest on this amount--$344.30.
Total for Engel, $1,729.00. And who paid the expenses? Marcia Dias
did. This is blatant fraud and deceit-- directed at Engel’s client.

THE DECEIT OF ENGEL IN APPROPRIATING THE COSTS ON
APPEAL IS BASED ON THE FACT THAT THE COSTS WERE
RECOVERED A PART OF THE JUDGMENT AND ENGEL WAS
THEREFORE ENTITLED TO ONLY ONE HALF OF THE REMAINING
COSTS. ENGEL PAID $436.37 COSTS ON APPEAL. HE
RECOVERED APPROXIMATELY $§749.44.

BACKGROUND OF THE COSTS INCURRED ON THE APPEAL, FOR
PRINTING OF APPEAL BRIEF, ETC.

Attorney Engel submitted his cost bill for the appeal to HMHB
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and the court on february 18, 2003. HMHB immediately accepted the
cost bill. Later, when a final judgment was entered on August 21,
2004, the costs on appeal were included as part of the judgment.
The judgment for costs on appeal states:

6. For costs of appeal not including attorney fees, on

the sum of $436.20, together with interest thereon at 10

percent from the date that Defendant accepted the cost bill,

calculated at the rate of $.12 per day from February 18, 2003,

until the date of this judgment inthe amount of $458.28.

Interest shall accrue at the rate of $.12 per day from and

after august 21, 2003, until paid in full.

Engel paid these costs and course his client would be
responsible to. ‘reimburse him. . The costs .ofsw.appeal were
incorporated into the judgment. Engel declared that the total
judgment was $223,877.97 and he divided this amount by half to
allow for a 50/50 split between himself and his client. Therefore,
of necessity, when the judgment was divided, the costs on appeal
and the accrued interest also were divided 50/50." Engel received
one half of the $436.20 ( that is, $218.20) and one half of the
accumulated interest on this amount. Marcia Dias also received one
half of the $436.20 ( that is, $218.20), plus one half of the
accumulated interest on this amount. The accumulated interest on
$436.20 from February 18, 2003 to August 3, 2004 is approximately
$63.36, with one half allocated to Engel and one half allocated to
Marcia Dias. Therefore, each received $249.88.

Based on this allocation, to fully compensate Engel for costs
on appeal, Marcia Dias owed the difference between $436.20 and
$249.88, which is $186.22. Based on the district court order
stating that Engel must be compensated for his personal expenses
incurred during the course of litigation, it was of course proper
that Marcia Dias pay this $186.22 to Engel. But Engel was not
satisfied with receiving the additional $186.22. Instead, he
prepared his memorandum of costs and judgment so that Marcia Dias
was required to pay him the total $436.20 costs of appeal on top of
the $249.88 which he had already been paid. In addition, Engel
received the interest on this $436.20 from February 18, 2003 until
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Auvgust 3, 2003, or an approximately an additional $ $63.36.

The result of FEngel’s deception is that he paid $436.20 for
costs on appeal, but he was reimbursed a total of $§749.44. This is
deception. This is fraud.

7\‘*7\'7‘::‘{**k******v\'*************‘k‘k:&'**)‘:v’c****‘kv\-**v’c************'}:***‘k***‘k*
***'k**“k****'k'k**‘k*‘k****‘k********v\“k********7’(-k**'k*****}\'**v‘:**********
*********}c****7’<~k'k7\-***k-k***************‘k************************-X***

PART V:

ATTORNEY ENGEL IMPROPERLY CLAIMED THE EXPERT WITNESS
FEES AWARDED AS PART OF THE STATUTORY FEES ON APPEAL AND
IMPROPERLY CLAIMED THE PREJUDGMENT INTEREST ACCRUED FROM
. AUGUST 21, 2003 TO AUGUST 3, 2004. s

The summary judgement order entered on July 12, 2004, does not
mention which party was entitled to the award of expert witness
fees relating to award of statutory attorney’s fees on appeal. It
does not appear that it was an issue raised by either Engel or
Dias. But the fact that it was not raised as an issue does not mean

that Engel was entitled to claim those fees in the judgment.
The only expenses referred to in the summary Jjudgment order is
relates to those personal expenses which Engel incurred during the

course of representing Marcia Dias. ( Order-opinion, page 7 ).

Engel did not claim the fees awarded to Marcia Dias for the
expert witness testimony in his memorandum of costs. And most
clearly, Engel had not in fact paid those costs. Any payment owed
to Gustafson was still outstanding. Nonetheless, the Engel prepared
judgment signed and entered by the Court on August 3, 2004,
the Gustafson expenses, plus interest on those expenses, plus an
additional $166.40 are added to the judgment in favor of Engel.

The Engel prepared judgment on the expenses relating to
gustafson provides:

That Engel is awarded costs as follows
* % %
4. On August 21, 2003, the Court awarded Expert Witness
Fees of Gale Gustafson, ln the amount of $1,250.00.

5. Interest on the Gustafson fee since the date of
that judgment until the date of this judgment has
accumulated has accumulated at the rate of $.34 per day, in
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the amount of $117.98 until paid in full.

The expenses awarded to cover the fees of Gustafson should
have bene awarded to Marcla Dias for the simple reason that the
statutory attorney fees were awarded to Marcia Dias rather than to
you. Further, Engel was not entitled to interest earned on this
$1,250.00 from August 21, 2003,

It cannot be doubted that Engel deliberately attempted to and
did take financial advantage of Marcia Dias by soaking her for as
much as you possibly could get from her, by hook or by crook. Engel
acted with the lowest of bad faith.
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PART Vi:

ENGEL ILLEGALLY CLAIMED IN HIS MEMORANDUM OF COSTS
AND OBTAINED IN THE JUDGMENT AN ADDITIONAL $166.40
WHICH GUSTAFSON HAD CHARGED FOR HIS TESTIMONY AT
THE MAY 10, 2003 HEARING ON STATUTORY ATTORNEY’S
FEES ON APPEAL.

On July 12, 2004, the district court judge entered an order
granting summary judgment to in favor of attorney Engel concerning
his claimed fees and expenses. Engel then prepared his memorandum
of costs. One of those costs concerned an additional $166.40 which
attorney engel Gustafson had charged him for his expert witness
testimony on May 9, 2003 in relation to statutory attorney fees on
appeal.

The additional $166.40 was based on a bill which Gustafson
submitted to Engel in December, 2003. Engel represented this bill
in his memorandum of costs as follows:

The interest on the recent costs incurred by Engel:
Amount of costs: $587.40 X 10%=$58.74 divided by
365,-$.16 per day. ( Page 2, lines 20-22) (Underlining added)

The actual billl involved, which included the additional
$166.40, was presented to the Court before the Court ruled on
Engel’s application for statutory attorney’s fees. The Court

awarded $1,250.00 in fees or expenses, but did not approve the
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additional $166.40. It must be assumed that the Court rejected the
additional cost because it was not awarded. Clearly then, Engel
acted with the lowest of bad faith in then presenting it as a cost
as part of his application for fees and expenses. The Court had
already rejected the additional charge submitted by Gustafson.

Any legitimate costs incurred by your for which you could
claim costs as part of a memorandum of costs, of necessity must
relate to those costs you incurred in seeking foreclosure of your
so-called attorney’s lien. I fail to understand how a cost incurred
for testimony in May of 2003, is a recoverable cost relating to
your action filed on January 27, 2003 to foreclosemygur so-called
aﬁ{éfnéf'smiiéﬁi o SR ottt s

As an attorney Engel had a duty to now that to compel one to
pay a cost bill it must not only be a recoverable cost but it must
have been incurred in the proceeding involved.

Engel had a duty to act towards his former client with the
highest of good faith. 1Instead, he took the low road. He acted
with the lowest of bad faith by trying to collect as a court
awarded cost for an item which had already been rejected in an
earlier proceeding.

kkdkkhkkkkhkhhddhdrhrhkdrrrdhhrdhhhdbdrdrbbdrrbdhhrbdrbbdbddddbbrrrvrrrrddt
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PART VII.

ENGEL IMPROPERLY CLAIMED COSTS AGAINST HIS FORMER CLIENT
FOR THE DEPOSITION OF ERIC RASMUSSON EVEN THOUGH THAT
DEPOSITION NOT USED AT TRIAL.

On July 12, 2004, the district court Jjudge entered an order
granting summary judgment to you in Lewis and Clark County Cause
No. CDV 95-018, relating to your action to foreclose on a claimed
attorney’s lien.

In engel’s memorandum of costs dated July 21, 2004, he claimed
the expense of taking the deposition of Eric Rasmusson--$421.00.
Dias’ counsel did not object to this cost claim. Therefore, Engel

placed this sum in his judgment and it became part of the judgment
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entered on which a write of execution was issued. Regardless of the
failure of Dias’ counsel to object, it was improper of Engel to
make this claim for costs. The law does not permit it. In seeking
fees and expense against his former client, engel had the duty to
act with the highest of good faith in those efforts. Instead, he
acted with the lowest of bad faith. -
The Engel Memorandum of Costs relating to claiming the

Rasmusson deposition as a cost, states:

2. The amount of $421.00 for. the deposition expenses of Eric
Rasmusson, which deposition was used by the undersigned at the
hearing held May 18, 2004, on the Motion; for Summary
Judgment, to respond to inguiries by the Court regarding
issues with respect to compensation for Mr. Daniel Shea raised
by Ms. dias counsel, as reflected in Exhibit 2. ( Page 1)

Engel ignored the fact that to claim.a deposition as a taxable
cost, it must be used at trial. Morrison-Maierle, Inc., v. Selsco
(Mont. 1980, 186 Mont.'180, 606 P.2d 1085, 1088, 37 St. Rep. 299

!

303; Cash v. Otis Elevator, Co, ( 1984, Mont.) 684 P.2d 1041, 210

Mont. 319; Sage v. Rogers (1993 Mont.) 848 P.2d 1034

Engel not only had a duty to know the law, but in particular,
in seeking to impose the expense of taking this deposition against
his former client, he had the duty to act with the highest of good
faith. In claiming costs against her for the Rasmusson deposition,
engel acted with the lowest of bad faith.

In claiming deposition costs Engel said he used it at the
hearing on summary judgment. This deposition was not used at trial.
Further, Engel’'s reference to the deposition, without guoting from
he deposition, cannot be considered a use of a deposition such as
to impose the cost of the deposition against the opposing party.
Engel violated his duty to Marcia Dias to act with the highest of
good faith. Instead, Engel acted with the lowest of bad faith.
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Based on this Affidavit, the briefs of petitioner, and
the previous filing of the petitioner in this case, and further
based on the full record of this case, petitioner requests that he
be allowed to intervene in this case and that the Court take action
against attorney Engel as requested in the motion for intervention,
supporting brief, and attached exhibits. Only then is it possible
that justice may still be achieved.

Dated this

day of October,

Subscribed and sworn to before me this
2004.

_t = day of October,

Lo /) MM%

Z%ary Public fif the State of
ntana, resididg at HEcguy
My Commission expires ,%07/?7
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State oj' Q&o*mtana

RECEIVED
NOV - § 2004

“TATE BAR OF muniAMA

' : OFFICE OF DISCIPLINARY
girSt SudiCiﬂ[ (Distric:t Court . . COUNSEL
NOV 1 2 2004
%Wls and C[C“‘k County ‘ JV 1 )

: ‘. Gton. homas . Tonzel,

November 5, 2004

Betsy Brandborg
Montana State Bar
PO Box 577
Helena MT 59624

Dear Betsy:

: Enclosed please find my fecent order in 1.8

228 (Broadway County Courthouse

"i‘
i
Pk




. Betsy Brandborg
" November 5,2004
< page 2

- I'would appreciate you referring this matter o the appropriate authoritie
possible. ' ~ '

Encs.




- Betsy Brandborg
" November 5,2004
. page?2

Twould appreciate you referrin

~-possible.

- Sincerely,

JERE
Distric

JMS

Encs.

g this matter to the appropriate authorities as soon as




Janiel J, Shea
800 Broadway
Helena, Montang 59601

April 19, 2005

Dffice of Disciplinary Counse]
?.0. Box 203007 '
d?lena, Montana 59620--3007

State Bar of Montana _ : o e
‘Attention Mg, Betsy Brandborg
Staff Counse] to State Bar of Montana
7 West Sixth Avenue SuitevZB,
P.0. Box 577
-2lena, Montanag 59624

“hom it may concern:

Mr.~Brandborg 10 turn, provided the complaint of judge Sherlock
o the Office of Discipllnary-Counsel and apparently to the State
Bar of Montana, Commission on Unauthorized Practice ' '

In my Tresponse I refer here to the Office of Disciplinary
Counsel ag the opc. I refer here to the Commission o
Jnauthorized Practice ag coup

“ontana, where Betsy Brandborg is employed as counsel to the State
“ir, will be referred to as the SBOM.

I have many, many concerns with he Proceduresg ef'fﬁgé?

‘Ployed, and the apparent lack of internalvoperating rules bot],
°C the ODC and the coup. Through sad €Xperience, I have also




Danie] J. Shea
800 Broadway
Helena, Montang 59601

APril 19, 2005

State Bar of Montang

Attention Mg, Betsy Brandborg

Staff Counsel tgo State Bar Of Montana

1hary Counse] and apparently to the State.
Bar of Montana, Commisgj ‘

I have many, many concerns with he Procedureg ef‘ﬁﬁgé?
-iployed, ang the apparent lack of internal o

Ows for maximupy flexibility
‘ - However, jp My response, 1 have choge;;
not to deal witp these very i




or underlining in the letter ig my own emphasis.
FULL TEXT OF THE NOVEMBER 9, 2004 LETTER FROM

DISTRICT Jupnae JEFFREY M. SHERLOCK 70 BETSY
BRANDBORG, '

November 5, 2004
Betsy Brandborg

- Montana State Bar
PO Box 577
Helena, Mt 508624

Dear Betsy:

Enclosed please find my recent order in Lewig and Clark County
Cause No. BDV-95-018, denying the motiop of Daniel Shea to
intervene inthe above captiored case. g have d1s¢ enclosed a

Copy of an ‘affidavit filed by wMr. Shea outlining hi:
concerns, '

‘ : - of particular interest is the fact that not muc. )
- affidavit Supports his ‘request to intervene. Rather, it

Plaintiff inthe case. My concern is that this affidavit

indicates to me thatlshea is»acting as_attorney for Ms. Dias.

I have not bothereq to send you the entire file, as it is
quite voluminous, However, it ig clear from looking at the
entire file that Shea has been involved in this case

‘I have not bothered_to send you the entire file, as it i..
quite voluminous., However, it ig clear from looking at  th
entire file that Shea has been involved in thisg case as Dias'’

all of their pleadings and my final order in this case to the
State Bar for examination. I imagine Mr. shea and Ms.Dias may
be filing a complaint about engel’s allege ethical lapses.
~ However, my particular concern here is Shea's unauthorized
. Practice of law ag evidence by his assertions inthe enclosed

~affidavit. Our file is available for anyone from your offic:
that would ant to review i '

I would appreciate your referring this matter to the
appropriate authorities a5 soon as possible. (Emphasis added;




s/Jeffrey M. Sherlock
District Court Judge

I have severs] Concerng relating to the Judge Sherlock lette:
to Betsy Brandborg of the State Bar of Montana,

'***v‘r**‘.’r**k‘k*‘:\'****b\'7\'7\'*:k*k‘k‘}m‘:'k'k***7\‘***7’{*******}‘\"k“k'}n‘:***7\'7&****7’:*%***

ITEM 1, DISTRICT gupgg SHERLOCK FALSELY stamep IN HIS NOVEMBEK
>, 2004 Letter mg DETSY BRANDBORG THAT np HAD
EARLIER Tor,p» ALL THE pARTIEg™ THAT HE wouLp spyp
THEIR PLEADINGS 16 THE STATE BAR rog EXAMINATION.

JUDGE SHERLOCK MADE no SUCH STATEMENT, JUDGE SHERLGCK
MADE n FALSE REPRESENTATION CF FacT.

parties he intended to do in relatjiop to" their pPleadings fileq i
this case, Judge Sherlock stated:

apses, However, my  particular concern here ~ ig Shea':
. Unauthorizeqd Practice of ]agy as evidenced by his assertions ij:

the enclosed affidavit, Our file jg availabl

your offjce that woulg want to reviey it.

The emphasizeq language ip this quote jg absolutely false.
“ien 'or where Or why the district judge claims to have made this
declaration 1 have no jdegs The judge made 1O such statement eithe)

with_:egard to the parties Pleadings or with regard to his fina:
order.” - '

At no time did 1 appear at any hearing before Judge Sherlock.
In my motion to intervene 7 requested g hearing, but I diq not get
one. Judge Sherlock Seems to have reserved hearings only if Enge}
made requestg for hearings, and then they were Put on the fag¢
track. The November 4, 2004 order in which the judge denied‘my

Tequest to intervene, was made withoyut benefit of hearing, ever:
though I haq Tequested one, :

After 1 eought intervention, and before hjig November 4, 2004
>rder denying my request to intervene, district judge Sherlock




statements of fact without blinking an eye. In this case the judge
used his representation of fact as .the background for why he wae
sending his complaint to Betsy Brandborg. Why should a judge b
allowed get away with false representations such as this? State:.
in layman's language~-district judge Sherlock lied.

I assume that whomever read the judge’s order believed tha-
the judge was telling the truth and that the judge as simply doini:
what he stated he would do. But the judge was not telling th
truth. Rather than admit he lied, perhaps thee district cour’

Judge will attribute his misrepresentation to temporary judicia
amnesia. ' ' ’

Item 2. AS TO THE ENCLOSURES OF DISTRICT JUDGE SHERLOCK
o I ASK THE DOC AND COUP TO TAKE OFFICIAIL NOTICE
OF THE ENTIRE FILE IN ChV-95-018, AND IN PARTICULAR
) " " AS THEY RELATE TO THE ACCUSATION;S OF THE JUDGE, TO
ALL FILINGS STARTING WITH JANUARY, 2004. -

~As to the paragraph in the letter by which district judge
Sherlock ends by stating “...My concern is that this affidavit
indicates to me that Shea is acting as attorney for Ms. Dias.
I confine myself to the following comments.

First, my affidavit does not state that I was representing

Marcia Dias. Second, I filed my affidavit in response to Engel’s
brief filed on September 23,2004, and I stated so in my filings at
the time' I filed the affidavit and in later filings with the
district court. Third, and most important, I was not representing
Marcia Dias. I had an independent right and I believe, a duty, tu
to bring tot he attention of district judge Sherlock the fact that
Engel had committed fraud in the judgment. Of course districi
- judge Sherlock was not interested in the fraud which Enget!
committed. Engel’s fraud affected me as well as Marcia Dias.
Engel had two objectives: First, to financially prey on his forme:
client, and thereby maximize his fees. Second, to financially prey
on me by seeking by all devious means possible, to avoid his duty
to pay me for services rendered to Engel in this case. With the

help of district judge Sherlock all the way down the line, Enge!
succeeded.

When I set forth in my affidavit and in my pleadings anc
briefs, just where and how Engel pulled the fraud against Dias irn
~the judgment, district judge Sherlock did nothing. The judge was
interested not in administering even handed justice as a court of
"equity shold, but in ruling for Engel all the way. And he did.

Without any doubt, the fact that Engel had worked a fraucd
against his former client was relevant to the fact that Engel was

attempting to and had also worked a fraud against me by avoiding

. Payment to me for services rendered. These were not separate cases.
As much as district judge Sherlock would conveniently like to keeps

4




the fraud on Dias separate from the fraud Engel committed on me,
the undeniable fct is that Engel’'s fraud against both of us was
pulled in one case. Most surely the fraud Engel pulled against hi:.
former client, to whom he owed an absolute duty of loyalty and
fidelity , was also relevant to the fraud he pulled on me.

“Thanks to the rulings of the district judge, Engel was able to
>ull off his fraud agiasnt his former client and against me. ¥Enge.
uccessfully preyed on his former client and on me. And then, wit!
- i¢ help of the judge leading the way through granting an ex part.
order to Engel (prepared by Engel) denying a stay of execution o
the judgment, Engel made off like a bandit in broad daylight. Th:
judge’s orders provided safe passage for Engel's exit from th:
scene with the money in his saddle bags and green greedy poisor
enitting from évery pore in his poisonous soul. :

. The record in this case makes demonstrably clésf¥ that districi
judge Sherlock did not care one whit that Engel had worked a fraud,
not only agiasnt Marcia Dias, and one me, but on the Court itself.
Rather, the response of the Court a8s 1 read it from his Novembe:
4,2004 order, can be summarized as follows:

S0 what if Engel pulled all this fraud. It is not my
.responsibility to right these wrongs. If Dias wants to file
a complaint with the Commission on Practice, or if Shea wants
to file a complaint with the Commission on Practice, they are
free to do so. But I will do nothing. '

There can be no doubt that the rulings of district judge
Sherlock have permanently damaged and probably destroyed any
reasonable chance of either Dias or myself recovering from Engel.
With the huge albatross of the Kloss case which Engel must now
account for, and the huge ethical and legal violations he committedi
in that case, Engel most surely will be without assets or he wil.
have secreted them to the extent they can never be found to satisfy
any judgment. I have no doubt that Engel has now safely secreted
the proceeds from his ill-begotten judgment and -execution handed by
the orders the unethical and corrupt actions of district’ judge
Sherlock. The actions of district judge sherlock demonstrate &
horrendous demonstration of an abuse 'of judicial power used to
allow a scoundrel take advantage of his former client and of the
person who did all the work on the case. I am unaware of any

worse abuse of judicial power in the history of the district courts
of the State of Montana. ‘ '

In my additional filings after the November 4 order, I set-
forth in detail just how district judge Sherlock had finessed the
summary judgment order in favor of Engel. I further showed that a
motion was pending by Dias counsel for a stay of execution on the
judgment. But Engel and the district judge made short shrift of

that motion. I ask the ODC and the COUP to take official notice oi
these filings. :
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For example, Enge] obtained g writ of execution from the clerk
1 ing manner. op Auqust. 4,
'2004, Engel mailed g letter to the clerk of court. ‘and encloser.
three documents : (1) A brief ©Pposing the Dias motion for g stay;
(2) a Proposed order for district Judge sherlock to sign denying .
the motion for g stay; and (3) a writ of execution for the clerk o}
court to issue ag 500n as the judge signed the Engel prepared orde: .
denying the stay. Engel did not Copy this letter o the proposed
order or the writ of €xecution to Dias’ counsel. Engel copied Dias-
-ounsel only witp his brier Cpposing the motion for a stay.

As soon as the judge received the brief of pjias counse
teplying to the Engel brief, the judge signed the order Prepared b
Engel, which ip one short Sentence, denied the motion for a stay.
The order denying the motion for g stay was filed on November 16,
2004. On the Same day the clerk of court immediately issued g wril
of execution to Engel and sent it to him in Great Falls. fmhe clerl

-~ the writ of execution except the November 4,, 2004 letter from
Zngel to the clerk of district court. Aas T stated, the clerk ol
court did not keep a Copy for its Own' records. Anpg Engel thep
failed to comply with hig Statutory duty to file g Proper retur
after he caused the levy on the bank account. According to hjg

+ 2004, Engel had Sometime before that
.date €Xxecuted on the bank account and he claims, satisfied the

levy. 1 anm convinced that there is €ven more fraud committed by
! i i on, both as to the amount

e judgment On which He executed, and with relation to

Procedures he invoked to €xecute and levy on the bank account,

The ex-parte submissions by Engel were unethical and illegal.
But more important to the interestsg of justice, it was even more

. unethical and illegal for the district judge to accept, act upon,
- and sign the €x-parte order submitted by Engel. By doing §0, the
district judge accomplished exactly what Engel intended ang of




The judge’s wunethical and corrupt actions affected not omnly
the rights of Dias, they affected my rights. An issue wag pending
as part of the summary judgment proceedings as to whether I should
be joined as a party. In that summary judgment order preceding the
order denying the stay, the judge adopted the Engel position tha:
I had no right to be joined as a party. As a result, the judge
made. it a clean sweep for Engel. And, by allowing Engel to execute,
the district judge made the clean sweep final.

You will see by examining the documents on file with the
district court, that Engel indeed did commit fraud in the judgment
and district judge Sherlock used his awesome ‘Jjudicial powers t«.
protect Engel rather than to take actin against Engel’s fraud.

Such are the ways of injustice from the mighty pen of districi
judge Sherlock. .

************************************************

B T T,

FhAAhhhhkhdh kb vhks

I PROCEED NEXT TO THE ACCUSATION OF DISTRICT JUDGE
SHERLOCK IN WHICH HE DECLARES THAT THE DISTRICT COURT FILE
WILL REVEAL THAT I HAVE BEEN REPRESENTING MRRCIA DIAS AND
THEREFORE ENGAGING TN THE UNAUTHORIZED PRACTICE OF LAW.

Without a reference to anything specific, district Judge
accuses me ‘of illegally representing Marcia Dias, based on his
statement in his letter to Betsy Brandborg, in which he states:

I have not bothered to send you the entire file, as it i
quite voluminous. However, it is clear from looking at
the entire file that Shea has been involved in this case
as Dias’ representative for quite some time. Shea admits

as much in his affidavit and the other papers filed
herewith.

The fact is that I have never been involved in this case ac
Dias’s representative. I have, however, been involved in this case
from the very beginning. I did work for Matthew Sisler for which
I have never been paid, of course. The representation by Matthew
Sisler of the original five plaintiffs in this case is also a sad
chapter in this case, but I will not discuss it here.

Later, after Eric Rasmusson succeeded Sisler, I did extensive
work for Eric Rasmusson after he succeeded Sisler, and did not.

Rasmusson representation of four of the plaintiffs in this case is
another sad chapter of this case, but I will not discuss it here.
And finally, I worked for Engel all the way through while he
represented Dias, 0l1d Elk, Goodleft, and Zimmer. And even ‘though
I did all the work for Engel while he was representing all of these
plaintiffs, and I mean all of the work, the real work, Engel has
Now managed, with the blessings of Judge Sherlock, to avoid his
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duty to ray me.

Insofar as the O0rigins of the Case, I wil}] say that 1 helpen

all five Plaintifyg Prepare a fjoint pro se Complaint and later .
Joint pro-ge amended complaint, They were Strapped for time, ther
could not fipg any lawyer to take their tase, and g complaint hac
i i statute of limitationg. 7 received np..

I “eértainly am not going to apologize for the helping hang I gav
‘them so that their complaint conlqg be timely fileq to beat th..
running of the statute of limitations, And if the ODC or the coup

Whatever Services 1 pProvided ip this case were Provided to the
various attorneys On  this case at i

Proceedings., These Services were brovided to Matthew Sisler, to
Eric Rasmusson, and finally, Joseph C. Engel 111. 1% is fair to say

Years, I yag Compelled to know this case inside ang out, backwards,
-and forward, upside down and downside UP.  You would not believe
the twistg and turns thig case took. My knowledge of this case i«
the only thing that kept it op track.

If you want to know the work I did ip this case for Engel whe;
he was Iepresenting Dias, please refer to a 43 Page which I sent t
Gale Gustafson On  November 22, 2004, Gustafson wasg then
representing Engel. There I set out the detail of the work I dia
for Engel. yoy will also find in that letter the detail of what
did in thig case after the Supreme Court decision ip December,
2003. fThere is a Copy of this letter op file with the SBOM, and
with opc, Engel also has a COpy of thisg letter. : -

AFTER THE SUPREME COURT DECISION 1N DECEMBER, 2003,
JUDGMENT 70 BE ENTERED BECAME p ‘STALKING FUND FOR
PREDATORY ATTORNEYS--MATTHEW SISLER, AND OF COURSE,
JOSEPH (. ENGEL 117, :

because g stalking fung for Predatory attorneys, The two Primary
Predators were Matthew Sisler, ang e€ven more 50, Joseph (, Enge;
ITI. Like 4 Preying mantis, both of them starteq moving in for the

kill. ang thanks to tphe rulings of district judge Sherlock, both
Sisler andg Engel achieved their goals,




Unfortunately, Dias did not have an attorney L&presenting hey
who vas: loyal to her cauge and who woulg thereby 4 true adversary
- her behays dgainst the claims of Sisler who was seeking tr
obtain ag much ag POssible frop the Jjudgment: Proceeds, Because of
Lhig situation, my role dig change by necessity after the Supreme
Court'decision in December, 2003,

Engel wag then trying to put the financia) SCrews to Marcia
Dias and to me. Diag refused to discharge Engel even though she hag
abundant good cause -tgo do so. For example, he wag demanding extre
fees to defend against the Sisler lien claim, and he falsely
accused Digg and myself of deceit ip relation to the Sisler lier
claim, he triegd to intimidate Dias into agreeing to pay extra fees,
and he hadg Provided falge CXpense statementg to her. mpe details.

THE ATTORNEY LIEN CcLAaTM OF "MATTHEW SISLER POSED YET-
ANOTHER DILEMMA_FOR ME.

unsworn testimony of Sisler’'s SO called expert witness in support
©of his fee request, District judge Sherlock, however, made thingg

judge declared that the oath that the eéxpert witnesgs had taken as

an  attorney was quite good enough for the judge, Of" course,
district judge_Sherlock violated the law and the canons of judicig)




the attorney who provided Unsworn expert witness testimony can be
left for another day. L course, Engel knew them, but he failed to
bring them out at the hearing. Engel did not want to jeopardizr
hisg relationship with this attorney to compelling him to disclos:-
his true relationship to Sisler. The details of the relationshiy.
between Engel and Sisler’s expert witness attorney can also be lef!
for another day. Suffice to say here that in examining thi:
attorney, Engel did not want to jeopardize that relationship. As ho
result, he violated his fiduciary duty owed to hisg client, Marci:

There is much more to this sad and sordid story concernin:;
Sisler’s attorney fee claim, Sisler’s misconduct, Engel’:.
misconduct, as well as others, but I will S5ay no more for now.

ANOTHER EXBMPLE OF THE UNETHICAL JUDICIAL CONDUCT

OF DISTRICT JUDGE SHERLOCK RELATES 70 HIS RESPONSE
TO MOTIONS FILED BY HMHB BEFORE ENTRY OF JUDGMENT
AND WHICH MOTIONS SOUGHT, IN EFFECT, TO SUBSTANTIALLY
LOWER THE AMOUNT OF THE JUDGMENT. '

In the summer of 2003, before the entry of the final judgment.
for Marcia Dias after remittitur from the Montana Supreme Court,
HMHB tried to reduce the amount of the judgment be filing three
motions which, if successful, would have that effect. Engel as
incapable or responding to thesge motions. Therefore, it fell on me
to prepare the responses, and it took anp entire weekend to do so.

There wa a hearing on these motions on August 18, 2003. Then,
on August 21, 2004, district judge Sherlock entered an order and a
judgment. In his order he declared that as to the HMHB motions he
had consulted the 1IRS, and certain unnamed accountants to
determine whether or not there was merit to the HMHB motions. The:
judge did not consult ahead of time with Dias or Engel as hiwu
counsel. I assume also that HMHB and its counsel had not beer:
informed or consulted ahead of time. But of course, I do not know
this. This conduct Oon the part of district judge Sherlock was
totally unethical and prohibited by the Judicial standards of

conduct. Nonetheless, the judicial standards did not serve as a
deterrent to district judge Sherlock.

The November 21, 2003 order to which I refer is part of the
district court filesg. I request ODC and coup to take official
notice of this order and its contents.
*********‘k******************************************************i:

' I NEXT PROCEED TO ANOTHER STATEMENT OF DISTRICT
JUDGE SHERLOCK SUGGESTING THAT I HAVE ADMITTED TO
REPRESENTING MARCIA DIAS. WHAT ’OTHER PAPERS FILED
HEREWITH " IS DISTRICT JUDGE SHERLOCK REFERRING TO?

I received from the ODC its own letter, a copy of the letter
from district judge Sherlock to Betsy Brandborg, a copy of the
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judge’s November 4, 2004 order, and g Copy of my October 12,2004
affidavit _

I receiveq from the coup only itg letter Signed by NC o
behalf of the chair. The coup Provided me witp nothing else,

In hig letter to Betsy Brandborg district Jjudge Sherloc]
declareg that ip ny affidavit and in "the other papers filed

- what district judge sherlock Suggests' ig jip the ‘district court
file, although he refers to no documentg, However, he also says.
hat my admission jg contained ip the "other papersg filed herewith.

As far ag t am aware, the only-submission from district Judge-
Sherlock to Betsy Brandborg were tyo documentg: a copy of my -
affidavit and a COpy of hig November 4, 2004 order.ﬁmi have already

2004 order is a reference to my October 12, 2004 affidavit, And 3
have responded to the judge’s accusation as tgo what he Perceives t,

- If district judge Sherlock S5ent ‘"otheyr Papers® tgq Betsy
Brandborg in addition tg g copy of his November 4, 2004 order and
my October 12, 2004 affidavit, I am certainly not aware of them.
They were not bProvided to pe by either the ODC or the Coup, '

REQUEST FOR A FULL, COMPLETE, AND OPEN PUBLIC
HEARING 1p EITHER THE ODC OR coup DECIDES To
FILE A_COMPLAINT.

: If the opc Oor the coup
charging me with the unauthorized Practice of law, 1 request that
any hearing will be jip a public pPlace such as a courtroom, that it
will be open to the Public, and 7 would expect that the Press woul

fully €xpect that 71 will be given the right to depose ang
fully examine district Judge Sherlock before the hearing., 7he
judicial immunity which district Judge Sherlock hag from lawsuits




court reporter and also make available alternatives means o
recording the hearing. If both the ODC and COUP decide to file &
complaint, I request that it be a joint hearing. Why should I be
compelled to go through two separate hearings? To require me to do

50 would be onerous, unduly burdensome, "and in violation ol
fundamental notions of due process of law,

, Cbviously, T do not relish the thoughts

-Proceedings on the complaint of district judge Sherlock. If that i
the way things go, then S0 be it. I will not back down one iots
from the misconduct of Engel and the misconduct of district judg..
. Sherlock which has occurred in this case, therefore resulting in ..
manifest miscarriage of justice, and one, moreover, that cannot be
rectified. District judge Sherlock, by his rulings made sure c-
that. _ '

of any futur.

" Sincerely, e e
¢/ 7,

* g e A b
aniel J. Shea

4
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Allegation: Court referral of suspended attorney practicing law.
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Judge Jeffery Sherlock (Sherlock) filed his complaint against suspended attorney, Daniel

Shea (Shea). Sherlock alleges Shea has engaged in the unauthorized practice of law, in
violation of Rule 5.5. '

Sheais a former Montana Supreme Court Justice who is currently suspended from the
practice of law. On August 3, 1989, Shea was suspended from the practice of law for 15
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years (Montana Supreme Court #8 8-520). He has not been reinstated and remains suspended
at this time. o

BACKGROUND

Shea now works for Great Falls attorney Joseph Engel (who is currently the subject of a
formal complaini in the Kloss matter, ODC 04-074 and 04-192) and other attorneys as a
“paralegal.” After Missoula attorneys Matthew Sisler (now suspended) and then Eric
Rasmussen withdrew their respective representation of Marcia Dias (D1as) against her former
employer for wrongful discharge, Shea convinced Engel to assume the representation of
Dias. Shea had been assisting Sisler and then Rasmussen as a paralegal, drafting many of
the documents and performing legal research to assist the respective attorneys with this case.
Shea had pushed the idea, first with Sisler and then again, with Rasmussen, that since he was
doing a majority of the work, they should enter into a fee splitting agreement. Sisler refused,

. citing such an agreement would be a violation of MRPC 5.4 and 5.5. However, Rasmuissen
did agree to split his fee with Shea but eventually withdrew from the case when he and Dias
got into a dispute over how her case should proceed. Rasmussen was under the mistaken
belief that Shea was licensed to practice law when he agreed to enter into a fee spitting
arrangement with Shea. : '

.Engel and Dias entered into a contingent fee agreement dated April 4, 1999, for the purpose
of representing Dias in the case of OJd Elk, et. al. v. Healthy Mothers, Healthy Babies, in a
suit filed in 1995, Originally, Dias was pro se, then retained Matthew Sisler, then Eric
Rasmussen and ultimately Engel. Dias agreed to pay Engel a percentage of all settlement
proceeds, judgment damages and other valuable consideration in any recovery from Healthy
Mothers, Healthy Babies (HMHB) including 40% if a judgment for Dias was obtained after a
trial and 50% if the matter was successfully appealed. Dias also agreed to reimburse Engel
for all costs and expenses incurred by Engel in his representation of her case. Dias also

granted Engel an attorney’s lien on any claims that were subject to the tepresentation under
the fee contract. ‘ :

In February 2000, a jury returned a verdict in favor of Dias for §1 67,000.

HMHB appealed to the Montana Supreme Court and in December 2002, the Supreme Court
affirmed the district court’s verdict and remanded the case for a determination of attorney
fees.

‘On August 21, 2003, the district court entered a final judgment of $225,518 against HMHB
and in favor of Dias. She agreed she owed Engel 50% of this sum for attomey’s fees. Dias
felt Shea was entitled to $60,000 from the $120,000 claimed by Engel as his attorney fee.
Dias disputed that she owed all of the costs and expenses claimed by Engel, apparently
because she was not consulted prior to incurring the “extraordinary expenses.”

On]J énuary 28, 2004; Engel filed his Petition to Foreclose on his Attorney Lien. On
February 25, 2004, Dias, through her new attorney, Mike Alterowitz, moved to dismiss

Engel’s petition, suggesting that Shea might be a party pursuant to Rule 19, Montana Rules
of Civil Procedure.

On March 2, 2004, the Court denied Dias’ Motion to Dismiss. The court refused to join
Shea as a party, reciting Rule 5 4, which states a lawyer or firm shall not share legal fees
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with a non-lawyer,

On March 3, 2004, Engel filed a Motion to Partially Foreclose on hig Attorney Fee Lien. On
March 16, 2004, Dias filed her Answer to the Petition to F oreclose and asserted affirmative
defenses and countere] aims. On March 23, 2004, Engel withdrew his Motion to P artially
Foreclose on his Attorey Fee Lien and then filed a motion enfitled Combined Motions to
Dismiss Counterclaim, to Strike Affirmative Defenses and for Judgment on the Pleadings as
-an alternative to Summary Judgment. Op March 23, 2004, Engel also filed a motion entitled
Combined Motions for Protective Order; for Summary Judgment on the Contingent Fee
Agreement; W ithdrawal of Prior Motion to Partially Foreclose on Attorney Lien; and Brief
1 Support of Motions. On April 7, 2004, Dias filed a combined response to Engel’s March
123, 2004 motions. Op Apnl 15, 2004, Engel filed his reply brief on the combined motions.

On July 12, 2004, the Court entered it ruling, noting that Dias wasg not disputing she owed
Engel his fee or that his fees should be calculated according to the terms of their agreement,
rather Diag aftempted to create factual issues by interj ecting a third-party [Shea] into the
attorney fee dispute. The Court held Shea had no interest in the matter. The Court noted the
Engel-Dias fee agreement is silent regarding Shea’s role in Diag’ lawsuit, Specifically, the
Court’s March 2, 2004, Order, states, “Shea is in no way mvolved in the foreclosure of the
attorney’s lien. That is a SCparate matter between Shea and Engel that has nothing to do with

this particular dispute.” The Court’s Order notes that Shea “s 10 no way involved in the
dispute over the contingent fee agreement of April 1999.” The Court granted Engel’s

property of Dias, but directed Diag to pay Engel the difference between the statutory award
and the contingent fee.

The Court also denijed Dias’ request to deduct Sisler’s attorney fees from the fees paid to
Engel, noting that Dias terminated Sisler in December 1997, Applying quantum meruit
principles, the court ordered Sisler to be paid § 12,500 from the bond filed in this matter. The
court noted that Dias, not Engel, owed Sisler compensation for the legal services he

Shea filed an ODC complaint against Engel regarding Diaz, Kloss and one other matter on
August 9, 2004 (ODC File No. 04-192). Inhis complaint against Engel, Shea alleged Engel
had an illegal fee split with him in the Dias case. Shea further alleged Engel engaged in

- various misconduct in his collection of his attorney fee in the Dias case. The COP dismissed
all of Shea’s claims against Enge] but Kloss, which is now the subject of a formal complaint -
against Engel. ' '

On August 17, 2004, Dias’ appeal was dismissed and the case was remanded to District
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Court.

On September 19, 2004, Shea filed his motion to intervene indicating he had an interest in
the Dias litigation, that he had an agreement with Engel to share one-half of the attomey fees
-that Engel might receive, - '

- On October 5, 2004, the Court entered an order allowing Alterowitz to withdraw as counsel
for Dias.

On October 13, 2004, Shea filed a 31 -page document, purporting to be an affidavit in support
of the motion to intervene.

On November 4, 2004, Sherlock denied Shea’s motions, finding that Shea could not
‘Intervene as a matter of right, citing Rule 24(a) of the Montana Rules of Civil Procedure.
Sherlock’s arder noted that Dias’ case involved a wrongful discharge action and a failure to

pay wages; the actual subject matter of the case was over, noting the action was never about
Engel’s attorney fees. '

On November 19, 2004, Shea filed a motion to reconsider and request that Sherlock
disqualify himself from the case. ’

On November 20, 2004, Sherlock filed his complaint against Shea with ODC.,

On November 30, 2004, Shea filed his supporting brief and brief of Daniel Shea in support
of the motion for reconsideration and motion that Sherlock disqualify himself from the case.
On. December 13, 2004, Engel filed his combined brief and objections to Shea’s motion for
reconsideration and disqualification of Sherlock. On December 13, 2004, Shea filed his

- notice of intent to file a reply brief and notice that Engel failed to serve Dias with Engel’s
December 10, 2004, brief as required by Sherlock’s prior order. :
On December 21, 2004, Shea filed his reply briefto Engel’s response brief,

On January 19, 2005, Sherlock issued an order denying Shea’s motion for reconsideration
and disqualification of Sherlock. ' '

On February 17, 2005, Shea filed his notice of appeal.

On May 18, 2005, the Montana Supreme Court issued its order granting Engel’s motion to
dismiss appeal and dismissed Shea’s appeal with prejudice.

ALLEGATIONS AND ANALYSIS

Sherlock alleges Shea has engaged in the unauthorized practice of law “as evidenced by his
assertions” in Shea’s October 13, 2004, affidavit, filed with the Court. Sherlock’s referral
states, “Of particular interest is the fact that not much in Shea’s affidavit supports his request
to intervene. Rather, it supports his contention that attorney Joseph Engel has taken too
much money from Engel’s former client, Marcia Dias — the plaintiff in the case. My concern
15 that this affidavit indicates to me that Shea is acting as attorney for Ms. Dias.”"

Shea’s response indicates his affidavit does not indicate he represented Dias, but that Shea
filed his affidavit in response to Engel’s September 23, 2004, brief. Shea’s response notes he
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did not represent Dias, rather he had an independent right and duty to bring to Sherlock’s
attention that Engel had engaged in frand in the judgment against Dias.

shea’s response also indicates “At no time did I appear at any hearing before Judge
Sherlock.” Shea did request a hearing in his motion to intervene, but Sherlock only
scheduled hearings for Engel, not him. Afier filing his motion for intervention and before
Sherlock’s November 4, 2004, Order denying intervention by Shea, Sherlock entered one
order, on October 5, 2004, which allowed Alterowitz to withdraw from the case. This Order
also required Engel and Shea to serve Dias with a copy of all fumre pleadings regarding
Shea’s motion to intervene in the case.

In his response, Shea alleges Sherlock did not consider Shea’s affidavit, briefs, or pleadings
regarding Engel’s fee; instead, Sherlock did nothing and was not interested in the
administration of justice. Shea alleges Engel “worked a fraud against his former client was
relevant to the fact Engel was attempting to and had also worked a fraud against me by
avoiding payment to me for services rendered. These were not separate cases.” Shea’s
Tesponse also states, “As much as district court judge Sherlock would convemently like to
keep the fraud on Diasg separate from the fraud Engel committed on me, the undeniable fct
(sic) is that Engel’s frand against both of us was pulled in one case.”

ODC reviewed the remaining eight pages of Shea’s response, noting that most of it is a
diatribe of outrageous allegations against Sherlock, the Lewis & Clark Clerk of Court and, of
course, Engel. ODC does not believe a majority of Shea’s response needs to be analyzed,
since it is very clear that Shea is simply trying to use the judicial system in an attempt to -
force Engel to share with Shea some of the attorney fees Engel was forced to obtain from
Dias via execution on a judgment. . ©

However, a portion of Shea’s Iesponse accuses Sherlock of lying about reporting Shea to the
COP/ODC. Itis somewhat fuzzy as to just what Shea believes Sherlock allegedly lied about
in Sherlock’s report regarding Shea’s alleged unauthorized practice of law to Betsy
Brandborg, Bar Counsel for the Montana State Bar.

Further, Shea’s response rehashes his allegations of misconduct by Engel as set forth in
Shea’s ODC complaint against Engel (ODC #04-1 92)(attached). The COP dismissed Shea’s
allegations against Engel regarding the Dias matter. Shea response is once again alleging
that Engel had agreed to share attorney fees in the Dias case, conduct that is prohibited under
Rule5.4. '

In his reply, Sherlock notes that Shea was never a party in the Dias case, nor was Shea Dias’
attorney. Sherlock’s reply states, “. . in reading the response he filed with you and the

- varlous responses he filed allegedly on his own behalfin the Dias matter, 1t is clear that he
has been advancing the interests of Marcia Dias.” Sherlock’s reply also notes that the
question 1s not whether Sisler or Engel were unethical or whether Sherlock erred in his
decision in the Dias case, the question is whether Shea was practicing law while suspended.

"MCA § 37-61-201, states: “Any person who shall hold himself out or advertise as an
attorney or counselor at law or who shall appear in any court or record or before a Judicial .
body, referee, commissioner, or other officer appointed to determine any question of law or .
fact by a court or who shall engage in the business and duties and perform such acts, matters,
and things as are usually done or performed by an attorney at law in the practice of his
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profession for the purposes of parts 1 through 3 of this chapter shall be deemed practicing
law,”

The facts appear to warrant disciplinary action under MRPC 5.5. It appears that Shea
practiced law while he was suspended. As summarized above, Shea filed numerous motions
and briefs in the Diag matter, ostensibly on his own behalf However, from a review of
Shea’s October 12, 2004, affidavit, it is clear Shea is attempting to advance the interests of
Dias in this case, in addition to his own interests. In addition to trying to collect his own fee,’
‘he attempted to argue (on behalf of Dias after Alterowitz withdrew) that Engel was not
entitled to Engel’s fee. He attempted to move for a hearing, but the court refused. By
attempting to advance the le gal interests of another in a court proceeding, Shea was
performing services usually performed by an attorney. The fact that he did not enter an
appearance for Dias is not dispositive. As noted by the Court in its November 4, 2004,
Order, “Indeed, Shea seemns to be setting forth Dias’ complaints against Engel which would

appear to put Shea in a position to be acting as Dias’ attorney and not as the pro se litigant
that he purports to be.”

The facts do not appear to warrant disciplinary action under MRPC 5 4. Clearly, Shea, as a
suspended lawyer, is prohibited from entering into an illegal fee split with Engel. The
evidence indicates Engel continued to reject Shea’s offer to split his attorney fees in this
case, and ultimately the court did as well, Sheareceived no fees so there was no fee split.

RECOMMENDATION

ODC recommends that the Review Pane] request ODC to prepare and file a formal complaint
againg - Shea purstrant to RLDE 11(5), for the reasons stated above.
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Because the current allegations have already been dismissed in the context of two prior
complaints, the facts do not appear to warrant disciplinary action. Shea’s allegations of
misconduct in the Wagner should be dismissed under the principles of stare decisis.

ODC does not recommend farther invest] gation into these allegations.

3. Dias — Fee Issues

Shea alleges Engel had an illegal fee split with him in the Dias case. He says Engel
agreed to enter into a fee sharing agreement with him on the Dias case during their initial
~ meeting in December 1998. Shea also alleges Engel agreed to compensate him for the
services he provided as a paralegal in the Dias case,

Shea further alleges Engel engaged in various misconduct in his collection of his attorney
fee in the Dias case. He alleges Engel filed a false affidavit and invoice to obtain an
award of statutory attorney’s fees in the Dias matter. Specifically, Shea alleges Engel
secured false testimony from an expert witness to support his application for statutory
atiorney’s fees. Shea alleges he did a majority of the legal work that Engel claiméd he
did 1n his affidavit and invoice. Shea alleges Engel’s use of this false evidence

constitutes fraud on the Court, fraud on the opposing party and counsel, frand on his own
client and fraud on Shea. ' '

On December 19, 2002, the Montana Supreme Court affirmed a judgment in favor of
Dias and remanded the case for determination of statutory attorney fees to be awarded for
wage and hour violations as part of the appeal costs. In F ebruary 2003, Shea says Engel
submitted to Dias three sets of invoices that consisted of a breakdown of hours Engel
claimed he spent on the case plus costs. According to Shea, Engel indicated he was

going to use the third invoice as the basis for his claim of statutory attorney fees, which
covered the period of March 18, 2000, to'January 9, 2003. Dias objected to Engel’s
charges for time spent and costs to prove his attorney fees. Shea says Engel refused to
recognize Shea as the paralegal on the case and by doing so, caused thousands of dollars
in additional attorney fees and damaged his client, Dias.

Shea alleges Engel’s affidavit and invoice indicate that he had prepared the appeal brief
and claimed 80 hours of time and a fee of $10,000. Shea alleges he wrote the appeal

brief “from start to finish,” not Engel. Shea acknowledge that Engel had the brief typed
for submittal to the Court. ‘ '

Shea also indicates that Engel retained attorney Gale Gustafson as his expert on his
application for statutory attorney fees. Gustafson testified that the time noted i Engel’s
voice to write the appeal brief was reasonable, considering the length of the transcript
(six days and over 1,400 pages) and the time needed to research the cases to prepare the
brief. The Court’s Order ultimately reduced Engel’s hours to 40 hours, noting that it
could not conceive spending two solid weeks writing the brief when the issue on appeal
was very straightforward issue of mentioning insurance during voir dire.




Shea also alleges Engel engaged in misconduct throu gh ex parte communications with
the State Bar regarding Dias’ subsequent fee arbitration petition.

- Engel’s response indicates that during his initial meeting with Dias and Shea at
Jorgensen’s Restaurant in Helena in December 1998, “At no time either during that
-meeting or thereafter, did either Shea or Marcia Dias ever inform me about the pre- -
existing controversy over his compensation.” Engel notes that he was not aware until the
Supreme Court remanded the case in 2003, that Sisler had an outstanding lien, or that
Dias and Shea expected Engel’s attorney fees be subjected to offsets by other attorney’s
fees or fees for Shea. Engel’s expectation was that Dias would pay Shea for his services
out of her portion of any settlement or jury award. Engel says he took the case only
based on the premise that he would not be advancing costs. Engel says there was no
discussion of fees or the terms of Shea’s employment for Dias,” case nor was there any
discussion of an agreement between Engel and Shea. ’

Engel points out that he wrote Shea on December 8, 1998, as an opportunity for Shea to
negotiate his compensation, propose the fee split or disclose to him that Shea was
thinking about it. (Engel’s response, Exhibit 3.) Engel did not assume the representation
of the Dias case until February 19, 1999. (Engel’s response, Exhibit 4.)

In Shea’s February 15, 1999, letter (Engel’s response, Exhibit 5), Shea indicates he
misplaced the proposed fee agreement from Engel, sent on December 8, 1999, and noted
that all of the plaintiffs agreed to Engel representing them in this case. He promised to
returned the endorsed retainer fee agreement “as soon as I can...” Shea did not take any
further steps to address the attorey fees, did nothing to prepare or reduce the terms of his
employment in writing, and based on Shea’s “inaction, I therefore once again prepared
and mailed out proposed retainer agreements to all the clients.” (Engel’s response,
Exhibits 6(a) (b) (c) and (d), written retainer agreements with Dias, John Old Elk, Dana
Zimmer and June Goodleft.) Engel notes that all of these fee agreements were patterned
on the fee agreement contained in the Montana Lawyers’ Desk Book. ’

Engel’s response notes that at no time did he discuss with his clients or Shea about
compensation for Shea’s services. Compensation for Shea was not a term of the retainer
agreements with Engel’s clients. The agreements specifically provide that any costs for
“consultants” would be the clients’ responsibility, not his. When Shea “later asserted his
right to split fees, I replied that any fee to him was the client’s responsibility pursuant to
this team of the agreement.” Engel’s response states, “At no time before April, 2001 did

I ever have any conversation with Shea about the prospect of splitting of my fees with
him.” ' :

According to Engel, Shea recently filed a court document claiming the fee splitting
agreement took place with Engel during their initial meeting in December 1998, that Dias -
and Shea disclosed that Rasmussen had filed a lien, and they were unaware if Sisler had
filed a lien, but if he did they would deal with it down the road. Shea indicates that
during the meeting Shea allegedly told Engel he had a fee splitting arrangement with
Rasmussen and that Engel “nodded his head in agreement.” Engel’s response states, “So
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there it is. Shea bases his entire agreement that I agreed to split attorney fees with him,
on an alleged “nodding of my head.” '

In his October 18, 1999, letier to Shea, Engel reminded Shea that he agreed to do all of
the work necessary and would be paid for his time upon recovery and that Erigel agreed
to be involved in the case on that basis. (Engel’s response, Exhibit 7.)

On April 18, 2001, Engel had a telephone discussion with Shea, where Shea announced
““for the first time” that Shea expected Engel to split the fee with Shea. (Engel’s response,
Exhibit 8, April 23, 2001 Memo to file.) On April 25, 2001, Engel wrote Shea a letter
advising him that Engel would not violate Rule 5.4 and that he was mistaken if Shea
thought Engel had agreed to such an arrangement. (Engel’s response, Exhibit 9.) On

May 8, 2001, Engel again sent Shea a letter recapping his understanding of the situation.
(Engel’s response.) '

Engel’s response opines that Shea and Dias “deliberately avoided discussing the attorney
fee and his compensation in particular in the peniod between December, 1998, until April,
1999, when I was considering whether or not to take this case. I now believe that Shea
deliberately ‘lost’ the first proposed agreement I sent because of the problems and
arguments which had arisén over his compensation with Sisler, wherein Sisler had
pointed out to him that splitting fess was unethical. Shea was more interested in
obtaining my services as aftomey in the case, than running the risk of alienating me with
the types of claims he is now making, claims which surely would have alienated me.”

Engel’s response opines that after Shea’s and Dias’ experiences with Sisler then
Rasmussen, they knew finding a replacement attorney would be difficult if they disclosed
all of the problems they had with the previous attorneys on the case. Engel notes that
Shea induced him by his statement that Shea would do all of the legal work, never asked
Engel to compensate him or advised Engel that Shea was working for him. Engel again
notes that Shea “never suggested that he would expect compensation by splitting fees
with me, nor did either he or Dias suggest to me that his compensation would be my
responsibility, until April, 2001. He led me to believe that he was simply trying to help
his good friend Marcia.” If Shea or Dias had advised Engel they expected him to split his
fee or pay Shea, Engel says he would not have agreed to become involved in the case.
Engel also notes that neither Shea nor Dias alerted him to the issue of Sisler lien and that
they expected him to defend against Sisler’s lien as part of his services to Dias. Neither
Shea nor Dias suggested to Engel that if the Court awarded a fee to Sisler, that it would .
- be expected he deduct Sisler’s fee from his fee. All of these surprises arose in April of
2001, while the case was on appeal to the Montana Supreme Court.

Engel’s response indicates that Rasmussen indicated to him that neither Shea nor Dias
discussed with him their expectation that he pay Sisler’s fee from his fee and if such a
discussion had taken place, he would “have been interested in entering into a separate
agreement on that issue.”




Engel’s response notes that in a seven-day trial in F ebruary-March, 2000 Dias received a
jury verdict of $170,000. Goodleft, Old Elk and Zimmer were dismissed out of the case
by HMHB’s motions for summary judgment in 1998. After the verdict, HMHB indicated
they intended to appeal. The HMHB appeal centered on one issue, the mentioning of the
word “insurance” during the voir dire of the Jury panel at trial. Sisler and Palmer agreed
to settle, reportedly for $140,000. '

According to Engel, Shea convinced Dias not to settle by promising he would draft the
appeal brief, and that it would be of assistance to Goodleft, Old Elk and Zimmer. Engel
says Shea had insisted on writing the brief in the hopes that the appeal would “bootstrap”
the adverse decision regarding Goodleft, Old Elk and Zimmer. Shea then devoted most
of the brief discussing the facts of the discharge of the parties. Engel states, “As the
district court later observed in a post-appeal hearing, all of the drafting was virtually
irrelevant and unnecessary because of the narrow appeal issue.” Engel went along with
Shea drafting the brief this way, at Dias’ insistence, noting that all of the events involving
Goodleft, Old Elk and Zimmer occurred before he became involved in the case. Contrary
to Shea’s description of Engel as being the “secretary,” Shea only prepared rough drafts
but Engel would finalize the documents. (Engel’s response, Exhibits 12 and 13, Montana
Supreme Court Opinion in Dias and Cynthia Ford’s Outline regarding the Dias Case.)

Contrary to Shea’s assertions, Engel says he did the research and drafting on the two
main issues of the appeal, the insurance issue and the issue of statutory attorney fees.
(Engel’s response, Exhibit 14.)

Engel says Shea used antiquated computer equipment, which caused delays, but the final
product was drafted on Engel’s computer in his office. (Engel’s response, Exhibit 15 , the
Montana Supreme Court Bri ef)

Engel says Shea drafted Engel’s affidavit as an appendix to the brief, which details the
time Engel expended on the appeal. (Engel’s response, Exhibit 16.) Engel opines that.
Shea apparently “now repudiates what he personally proposed should be submitted to the
Supreme Court then regarding my efforts.”

Ultimately, the district court awarded Dias approximately $29,500 in attorney fees for the
appeal. (Engel’s response, Exhibit 17.)

Sisler claimed the right to a fee of one-third of the recovery and Dias first proposed
mediating his claim. Later, Dias wanted Engel to represent her regarding Sisler’s lien.
Engel told Dias this was not covered by their retainer agreement and that he would bill
her for these services. There was a hearing and the court awarded Sisler a fee of $12,500.
Dias contended that any fee awarded to Sisler should come out of Engel’s fee, not from
Dias recovery. The Court disagreed and held that Sisler’s fees were entirely Dias’
responsibility. (Engel’s response, Exhibit 17)

- Engel says Shea now asserts that he was prevented from submitting his itemized time
- records because Engel submitted an “inaccurate itemization to the Court post-appeal.




This is a contention with no basis in fact.” Engel notes he prepared an itemization of his
time expended on the appeal and asked for Shea’s and Dias’ comments, mput, ete,
months before it was presented to the Court. En gel notes that Shea admits this, but notes
that Dias did not have time to inform Engel concerning the disputed items. Engel’s
Tesponse notes that Shea admits he Saw errors In the itemization, but did not point them
out o Engel. Engel opines that over the course of his involvement m this case, he
received over 500 pages i1 faxes from Shea, which in his estimation, the 60 hours of
consultation with Shea is pretty close to the mark. The Court did not award any fees

based upon any of his consultations with Shea. (Engel’s response, Exhibit 17(b), Court’s
Order, July 12, 2004.)

Engel says he requested but Shea never submitted ap itemization of his time, so HMHB
would pay some of the compensation for work performed by the paralegal, i.e. Shea.
Engel opines that Shea never submitted his billing statement because he did not want to
be “pegged” to an hourly rate and if he submitted a bill based on an hourly rate, Shea
would not be able to claim that he was entitled to a split of the fees, Shea’s failure to
submit an itemized bill cost Dias additional attorney fees. '

“In his response, Engel also notes that Shea now 1s asserting that Rule 5.4 would allow
Engel to split the attorney fees Engel contracted with Dias because Shea was an
employee of Engel’s. Shea cites the Wishnefsky v Riley and Fanelli decision (Engel’s
response, Exhibit 18) that allows an attorney or law firm to share fees with non-lawyers..
However, Engel notes that this case notes that such an arrangement 1s set out under a
defined benefit plans between an attorney and regular employees. The Court held that
the rule allowing employees to share i fees is based on the overal] profitability of a law
firm, without being linked to a specific fee or specific payment to 2 non-lawyer. Engel

“consistently and repeatedly replied to Shea that I was forbidden from splitting fees with
him under Rule 5.4.» Engel notes that Shea’s complaint against him ig “completely a
result of the fact that I would not violate Rule 5.4.” '

- After judgment was entered for Dias in August 2003, Shea prevailed upon Dias to file a
petition for mediation of Engel’s attorney fees with the State Bar. (Engel’s response,
Exhibit 19.) Dias also filed for mediation of Sisler’s attorney fee lien, despite Engel
informing them that Sisler’s petition with the Court precluded them from doing so. Dias
filed a false petition with the State Bar swearing there was no claim pending in court.
(Engel’s response, Exhibit 20) )

Engel indicates that the State Bar took some “preliminary steps to set up an arbitration
panel” but because of funding cutbacks and staffing shortages, arbitration would take




and Dias.) Engel says Shea was angry because he had intended to “circumvent the
prohuibition about splitting fees through the arbitration process. Judge Sherlock did not let
him do so0.” S

Eventually Dias retained new counsel, Mike Alterowitz, who agreed that the matter of
attorney fees belonged in district court, not the State Bar arbitration. Engel filed a
compliant to foreclose his attorney fee lien in district court and Alterowitz filed a motion
to dismniss in which he asserted that Shea was a necessary party. Judge Sherlock ruled
not only was Shea not a necessary party, as the dispute over fees was exclusively between
Engel and Dias, but that the purported contract to split fees was a violation of Rule 5.4

and the courts were not available to determine any illegal agreements. (Engel’s response,
Exhibit 22.) ' ' .

Engel believes Judge Sherlock’s Order was correct, stating, “Mr. Shea has no remed,
(sic) because he has no enforceable ghts. He never had any agreement with me to split
fees. His statement to you that I agreed to split fees with him is a bold-faced lie. Fora
man who brags about the ‘paper trail’ he has created, Mr. Shea cannot show you one
document which supports his claim. But even if there was such an agreement, it is clear
that Rule 5.4 would prevent its enforcement, as Judge Sherlock held.” Engel also notes
that Shea, a former Montana Supreme Court Justice, attempted to get three different
aftorneys to violate Rule 5.4, to benefit himself, Engel also alleges Shea engaged in the
unauthorized practice of law and regularly interfered with the attorney-client
relationships with all three attorneys and their clients.

The facts do not appear to warrant disciplinary action regarding the myriad of allegations
raised by Shea. This is essentially a fee dispute that has already been resolved by the
district court. There is no evidence to support the alleged fee split in violation of MRPC
5.4. Clearly, Shea, as a suspended lawyer, is prohibited from entering into such a
contract. The evidence indicates Engel continued to reject Shea’s offer to split his
attorney fees in this case, as he should have.

4. Dias case ~ competence

Shea alleges Engel is incompetent because he failed to first obtain an entry of judgment
before dealing with the Sisler and Rasmussen liens. He also alleges Engel engaged in
-misconduct in the defense of Rasmussen’s lien. He alleges Engel engaged in misconduct
by failing to respond to three HMHRB motions in July 2003, forcing Shea to prepare all of
the necessary documents to respond to these motions. Finally, he alleges Engel engaged
in misconduct by failing to respond to the Court’s August 21 Order of distribution to
protect Dias’ procedural rights against the liens of Sisler and Rasmussen.

In his response, Engel denies the allegations. Sisler withdrew as Dias’ attorney in
Novernber 1997. Rasmussen took over as counsel of record sometime in December
1997. On December 17, 1997, Sisler responded to Shea’s letter where he threatened to
sue Sisler over compensation. Sisler’s letter indicates he does not owe Shea A
compensation and that if Shea files suit Sisler would “expose your actions and inactions




in this matter, file a counterclaim for intentional interference with contract and, to the
extent justified, for breach of contract...” , '

Engel deposed Rasmussen on February 26, 2004, and questioned him regarding the
details of his involvernent as Dias’ attorney. Rasmussen testified he entered info a
writien atiorney-client retainer agreement, based on a form from the Montana Lawyer’s
Desk Book, represented Dias for a time and was entitled to his fees. Engel indicates he

deposed Rasmussen to determine, what, if any, arrangement Rasmussen had for payment
of services to Shea.

ODC obtained copies of the Court’s August 21, 2003, Order and Judgment, which are
attached in the research portion of ODC’s file.

The fdcts do not appear to warrant disciplinary action under MRPC 1.1. Contrary to
Shea’s assertion, the judgment was entered on August 21, 2003, after a hearing on the
motion for eritry of judgment and the Court’s Order to release the funds from her jury
verdict and subsequent appeal. Sisler and Rasmussen were paid, according to case
docket, on September 2, 2003, after the entry of judgment. ODC is unsure of what, if
anything, Engel could have done to “protect Dias from Sisler and Rasmussen’s lien”
when the Court ruled that they [Sisler and Rasmussen] were entitled to a fee and allowed
both Sisler’s and Rasmussen’s liens to attach to the J udgment, which was filed with the
Clerk of Court. Again, contrary to Shea’s allegations, Engel signed and filed the
documents purported to have been drafted by Shea in response to the July 2003 motions.
Whether Shea or Engel drafted these particular documents is not the quéstion, rather,
contrary to Shea’s assertions, the question is did Engel filed the responses and the answer
1s yes. Engel can file documents as attorney of record, while Shea, who is a suspended
attorney, could not file documents or make an appearance on Dias’ behalf,

ODC does not recommend further investigation into these allegations.
5. Dias case — conflict of interest

Shea alleges Engel engaged in misconduct in his defense of the Sisler lien because of a
conflict of interest and the use of an untenable legal theory. '

In his response, Engel denies the allegations. When Sisler indicated that he intended to
pursue his lien against Dias, Shea, not Dias, wrote Engel and told Engel that Engel was
obligated to represent Dias against Sisler to defeat Sisler’s claim for attorney fees. Engel
responded to Shea and informed him this would “be extraordinary services not covered
by my attorney-client agreement with Ms. Dias, and that T would bill Marcia Dias
accordingly.” ” ’

Neither Dias or Shea advised Engel at the time he agreed to undertake representing Dias
that Sisler’s claim for attorney fees would be something that had to be litigated.
Subsequently, Dias and Shea claimed Engel was obligated to represent Dias, free of




charge on Sisler’s claim. Further, they claimed that any fee awarded to Sisler would be
payable out of Engel’s attorney fees.

Sisler claimed the right to a fee on one-third of the recovery. Dias first proposed to
mediate the claim, but then asked Engel 1o contest Sisler’s lien. As noted above, Engel
egreed to represent Dias against Sisler, and billed her for his services. A hearing was
held in district court. The Court awarded Sisler $ 12,500 1n attorney fees for the services
he provided to Dias before he withdrew from the representation. The Court ordered Dias,
not Engel, to satisfy Sisler’s attorney fees. (Engel’s response, Exhibit 17, Court Orders
of June 3, 2003 and July 12, 2004.)

The facts do not appear to warrant disciplinary action under MRPC 1.7. There was no
conflict in Engel representing Dias in connection with the Sisler lie. In the Order of June
~ 3, 2003, the Court concluded that HMHB was obli gated to pay Dias’ attorney fees
(329,500) for the appeal, noting Engel’s fees were reasonable and just, particularly after
the Court reduced Engel’s hours to reflect what the Court believed to be reasonable for
the time Engel spent on the appeal of the Dias case. In the Court’s Order of July 12,
2004, the Court noted that an obligation to pay attorney’s fees arises when a client
contracts with an attorney to file suit, citing Richardson v. Safeco Ins. Co. 206 Mont.
73,74 (1983). The Court noted that there are no genuine issues of material facts because

the parties’ agreement “is plain on its face” and Engel is entitled to judgment as a matter
of law.

The Court also noted that Dias owed Sisler compensation for legal services he performed
for her, noting that the obligation to pay Sisler was hers, not Engel’s, and that when a
client discharges one attorney and hires another, the client will usually pay more in
attorney fees than someone who retained the services of a single attorney. The Court also
ordered that Sisler’s attorney fees would not be deducted from the sum Dias owes Engel. -

The crux of the matter is Dias.did not want to pay. Sisler his attorney fees and attempted
to force Engel to defend Sisler’s lien under the April 4, 1999, attorney-client agreement
she had with Engel. After some negotiations, Dias hired Engel to represent her in an
attempt to prevent Sisler from collecting his attorney fees. Her intent was not to pay
Sisler. Her intent was not to pin the expense on Engel. After that failed, she fired Engel,
hired new counsel and attempt to reduce Engel’s fee, sought to force Engel to split his fee
with Shea, and when that did not work, attempted to force the Court to order Engel to pay
-Sisler’s lien from Engel’s fee and not from Dias’ part of the settlement. It was not until
this point that Dias’ interest was adverse to Engel, and at this point, Engel no longer
represented her. It is reasonably clear that Shea was behind Dias’ attempts to reduce
Engel’s fee as well as the other issues raised in the Court’s orders.

ODC does not recommend further investigation into these allegatiors.

6. Dias case — Improper termination




Shea alleges Engel engaged in misconduct by his failure to withdraw from Dias’ case
after he acknowledged he would. He also alleges Engel failed to withdraw from the Dias
case after Dias had formally discharged him for cause.

In his response, Fngel does not specifically respond 10 these allegations.

ODC obtained a portion of the Court’s docket and other documents to evaluate these
allegations. Specifically, ODC obtained a November 11, 2003, letter from Engel to
Judge Sherlock regarding the ongoing problems he was experiencing with Dias and her
failure to provide the Court the satisfaction of judgment. Engel received payment from
HMHB’s attorney, Throssell, on September 21, 2003, and deposited the funds in a joint
account in Helena. On September 24, 2003, Engel then tendered the Satisfaction of
Judement to Dias by way of a letter. Dias apparently did not execute or return the
endorsed Satisfaction of Judgment nor did she file it with the Court as suggested by
Engel. On October 15, 2003, Engel forwarded to Dias Throssell’s Motion and Brief
regarding the Satisfaction of Judgment and indicated to her that he had previously sent
her the Satisfaction of Judgment and Dias had failed or refused to execute, file or return
it

Engel’s November 11, 2003, letter also notes that on October 15, 2003, he sent Throssell
notice that he timely sent the Satisfaction of Judgment to Dias but she had not returned it
and that he would make an additional request that she do so.

Engel’s November 11, 2003 letter also notes that on October 24, 2003, Engel received a
request from Dias that he withdraw as his attorney and acknowledged that she refused to
sign the Satisfaction of Judgment until Engel withdrew as her attorney. Engel noted to
the Court that he had done all he could do in an attempt to have Dias sign the Satisfaction
of Judgment, noting that Dias had accepted the money that was tendered to her in
accordance to the Satisfaction of Judgment and that only Dias can execute the
‘Satisfaction of Judgment. Accordingly, Engel enclosed his motion to withdraw, Dias’
Consent to Withdrawal of Attorney and his attorney’s lien. On November 12, 2003, the
Court entered its Order for the withdrawal of Engel from his representation of Dias. On
November 3, 2003, the Court noticed a hearing on Throssell’s Motion for Satisfaction of
Tudgment for November 12, 2003 at 9:00am. Engel notes in his letter to the Court that -
since he was no longer the attorney of record, he would not be able to attend the hearing,
further indicating that since Dias and no one else can execute the Satisfaction of
Judgment, his. presence at the hearing was not necessary in any event.

Engel also noted to the Court that Dias had petitioned the State Bar (in August 2003) to
have his attorney fee determined “pursuant to fee arbitration mechanisms created by the
Bar.”

The facts do not appear to warrant disciplinary action under MRPC 1.16(d). The record
reflects that Engel withdrew in a reasonable amount of time upon receiving notification
of his termination from Dias. The record also reflects that Dias had refused to return or
file the Satisfaction of Judgment.




ODC does not recommend further investigation into these allegations.

RECOMMENDATION

Pursuant to RLDE 10D(1), ODC recommends that the Review Panel dismiss Shea’s
complaint in the Dias and Wagner matter under RLDE 11(4). ODC recommends Shea’s
allegations against Engel in the Kloss case be consolidated with the pending complamt
against Engel in ODC File # 04-074.




Daniel J. Shea
Acting Pro Se
800 Broadway
u " Helena, Montana 59601
, © Ph # 1-406-449-0585

IN THE SUPREME COURT OF THE STATE OF MONTANA
*-k*-k**:k******‘k*****'k‘k“k***7\-*‘k*7\-*'k-k*****-k-k***********************
i © MARCIA DIAS, | ) Case No. 05240
Plaintiff- . )
S8 e e .l.‘_v._.éN:M.» L I YOO D O TN P ") T -RESPONSEka‘*APPELLANT
’ \ DANIEL J. SHEA -
. HEALTHY MOTHERS, HEALTHY ) TO MOTION TQ DISMISS
BABIES, Inc. a Montana FILED BY RESPONDENT

Corporation, et al JOSEPH C. ENGEL III,

) and . .
REQUEST FOR AFFIRMATIVE
AND SPECIAL RELIEF IN THE

INTEREST OF SUBSTANTIAL
JUSTICE

*************'k**********‘k******'}c****'k"k'k*k‘k**'k**************’**‘k**i

Defendants

DANIEL J. SHEA, ) _ Case No. 05240

==

Appellant )
@ V. s
y JOSEPH C. ENGEL III, )
Q Respondent

******’k************************'k*******‘k************************1‘

. AS PART OF HIS RESPbNSE AND IN SEEKING AFFIRMATIVE
i ’ RELIEF, SHEA REQUESTS THIS COURT UNDER RULE 3 OF
%g . THE SUPREME COURT RULES ON APPEAL, TO SUSPEND THE

RULES AND TAKE SUCH ACTION THAT IS REQUIRED IN THIS
CASE. '

INCORPORATION BY REFERENCE: Daniel J. Shea, as appellant'in.
this case and in oppqsing the - Engel motion to dismiss, hereby
incorporages by reference in his opposition to Engel’s motion, all
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"provides:

§ in June of 2003, and
- of the May 18, 2004 hearing op Engel’s motiop for
Summary judgment in relatio ] i

to foreclose on ar

Shea’s 2 endix T7T Containsg g number of filin
'*““““*made“iﬁ“relation“tO'If Icatj
appeal, inp relation
relation

gs which Engel

eclosure action, and i
O to intervene,

Very helpful to this Court to
register of actions frop the Clerk of the Lewis and
Clark county District Court.

SHEA REQUESTS THAT THIS COURT SUSPEND PROCEEDING
UNDER RULE 3 CF T

HE RULES oF APPELLATE PROCEDURE
AN BE DONE 1IN THIS CaSE.

-

SO0 THAT" JusTICE C

the interegt of justice,

Rule 3 Mont. Rul. app. Pro., expressly

In the interest of
before j; ‘

may, except as othe

expediting decision upon any matter

the supreme court
1(b), suspend the
h application of a

atUtory fees op - —




Party or op its own motion

and may order.prﬁﬁeedings in
accordance with its direction,

(Emphasis added)
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SHEA, 1IN BEING REQUIRED TO RESPOND TO ENGEL’g
MOTION 7o DISMISS, IS ENTITLED IO SANCPTIONS

AWARDED AGAINST ENGEL, WHICH INCLUDES, CosTs
OF PREPARING RESPONSIVE DOCUMENTS, REASONABLE
COMPENSATION FOR TIME AND HOURS IT HAS TAKEN
TO PUT.TOGETHER A RESPONSE, AND OTH

AND COMPENSATION TO BE DETERMINED BY a FAIR aND
IMPARTIATL, TRIBUNAL,

Shea Strong believes that his Court

s o i [ . e
. "*'“‘““thorough}y“revxew1nnga

various ways, and if so,

as a Temediagl leasure,

A STAY oF
r THE PRESIDING JUDGE,
ACCEPTED, ACTED UPON, AND SIGNED ay EX PARTE ORDER
PROVIDED mq THE JUDGE BY ATTORNEY ENGEL. 3]

BY ENGET, EFFECTIVELY DECAPITATED THE RIGHT OF DiAS IO
AN EFFECTIVE APPEAL.

All documents referred to here an

in the Appendiceg filed by Shea,




case, and how he goes about his Dbusiness ag a lawyer. The

wrongdoing set forth here has horrible consequences to any

litigant, especlally a former client, who ig forced into

litigation by Engel, and horrible cons ieéguences to those who ‘have

prov1ded SerlceS to Engel and has right to be paid for Lhelr

services,

One must start somewhere and I start with the immediate

c1rcumstances leading up to the writ of execution obtained by

a,

- Engél”

Based on the district court’s ruling that Engel was the

prevailing party, Engel was directed to prepare the judgment.

I will describe later what happened before the amended‘judgmeﬁt

was finally entered on August 3, 2004. In any event, Engel’s

amended judgment ( which Shea believes w1th his heart and soul,

based on the evidence is fraudulent), was entered on August 3,

2004, and mailed to the parties. A motion for stay of judgment

was already pendlng before the court. The next day, on August
4, 2003, Engel 1mmed1ately mailed to the clerk of court Ms.

Nancy Sweeney, a letter which included three documents. The

first document was Engel’s brief opposing the Dias motion .for a

stay of execution.. Only Engel’s brief was mailed to opposing

counsel.

Engel also included with his letter to the clerk of court
a proposed order provided by Engel to the clerk to give to the

judge if he decided to deny the motion for a stay. Engel also

enclosed a writ of execution. Engel requested the clerk of court




to issue the writ imme

diately if the Order wag

Signed denying
the piag otion for a stay.

August 4, 2004

Nancy Sweeney
District c

E
‘ Petitioner’s o)
) a"proposéd
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nor withthe contents of that letter.

On August 12, the district judge received the brief of pias

counsel replying to Engel's objectiong to a stay of execution.

The same day, August 12, 2004

gel and pProvided to the district

- Jjudge ex parte. The order was not filed on Friday. Rather, it

was held until Monday, August 1lp, 2004, when it was filed.

Immediately upon filing the order, the - clerk of court issyed

T ‘thﬁ“wfit“of‘éxecutidn‘for Engel 'and sent it to hiwm-~ip Great

Falls.

The clerk of court did not keep or make a Copy of the writ

of execution issued to Engel. 1t appears that before the week

was out, Engel accessed the joint accountsg in Wells Fargo bank

in Helena by way of exXecution and levy and Obtained whatever he

obtained.

Although the éxecution took place at least by August 20,

iy 2004, to this date;: Engel has not filed a return on the -
i\él [ !: .

" éxecution. Shea hasg twice written to Engel requested that he
%I file a return Shea also Tequested the district court to require

% -court did nothing, and in his Jaﬂuary 19, 2005 order did not

: €ven mention Sheag’s request.

At the-present time,




As it Standg now, Enge} has Never fjijq
judgment. And, gg thisg Court

'cdn§ti%ﬁteé”a'lien Of" reay

real estate, Engel-g Jjud
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€xecution,

Shea ig Convinced of two thingg, First, the Engel may have

Oobtaineqd ore money than what was already Provided for in the.

fraudulent Judgment he Prepareq. Second,

that Engel ugeq
improper and bPerhaps even illegal me

ans to access, execute op




free for quite e i & civil action againgr
Engel, However, this Court findsg that thee hag been no

showing that woylq Support Shea’g Contention that he shold
be allowed t+o i

- thig Case. ( gee Engel’g
Appendix 3, page 5)

deciaediy and

/ DOt only against Shea gpg

court g inquire jpeq the g

manifesgt in the Tecord,

THOSE WHO HAvVE LABORED LONG, HARD, anp
SUCCESSFULLY FOR HIM,

All documents

Teferreg to here
reference.

are incorporated:by

In  parg II,  Shea believeg he hag sufficiently
demonstrated how effective Engel ig with hig €X parte

9




ft

communications, He gets the Job done. " Here, in part 11T, Shea

Shea refers to g May 10, 2003 letter from Engel tb his

client. Just the day before there had been 4 hearing on

Sisler’s claim for attorney’sg fees, Engel’s clain for

Statutory attorney’sg fees.

r all to Engel‘’s benefit., ghea

filed a COpy of this letter with one of his filings. (
V-~ ),

Amongrmany other topics,

and Shea of deceit,

claim, (Page 3, thirg bParagraph), and  that Dpigs . was

Tesponsible for more fees to Engel ip defending Sisler’s

attorney liep claim, (page 4, top of page).

As to Payment of Shea,

Engel asserts that Shea deserves

to pay but that Dpiag Must pay hin.




rds, Engel ywag

d be substantially higher

% distribution, ‘




it

i

5

understanding of the agreement at Jorgengon’g and further

declaring‘that in fact the attorney lien situation ip relation

discussed. Appendix IV,

Responding to thig affidavit in his December 13, 2004 brief

to Rasmusson and Sisler was

objecting to Shea’ ation, Engel made

Jorgenson’s.
emphasig ig Shea’g), (See

' - bold
Engel’g Appendix 7, page 13),

In his January 19, 2005 order denying Shea’s petition for

reconsideration, there was ng mention of Engel’s accusation,

Shea hopes that this Court has been awakened to just: what

Engel’s'client-was confronted with,

confronteq with.

: 2004. THAT FRayp.
- IT IS A MATTER oF.

-  ONLY aN EVIDENTIARY
COME TO THE PROPER CONCLUSION

12, 2004, Pages to + Appendix TvV- . By reference, Shea

incorporates his motion to intervene in

this response to
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1h resylt
in g very Sizeab]g llCreage 1n the Jugment for Enge], My
intent Was tg Memarigl ;e the ways ip which Engel paqg

committed fraug

This includes‘the

°f Costs fi)eq by Enge; (Appendjy ry__ )i the firgy ..




Strit Judge by Enge} ang Slgneq by the Judge
ver Engejrg Slgnaytrg but torneg Put peot ¢ actually be the
10tendeq Judgmen
( APpens; LI~ )/ ang the Amdndeq
| 3, 2004
il

m%\—é— dl

all the Serviceg I
5 case Sheg wag enittlked to Show the entirety
of Engej g wrongdoing, and . pot Just’the wrongdoing Enge]
Committeq Againgt Sheaq Shea believbe that
Tight but

nge] committed fraug in

First, Enge) di 0ot pot oply With ¢ € order of the
istrict court as top Su be d as he starging

Doint determine th 0% lgure (Shega- affidavit,
Pageg ) Alggo See heg’g in ¢ 1hterye ’ AQEendix
IV~o ages 4-7),

Seco d, Prepar 9 the Judgemnt, gel impy Perly and
illegalll keqg n ot Sment, 4 Clainm to at east

one ha)f O the statutory attorney’s eeg awardeq at

trial, (A €0dix ry__ 8-11y.

Third,




lattorney’s .
bartaicujar Costg, Engel] deleteg
the controllin_ languge which determinee
prejudgment interest i

'S whethey and whep
1s allowedn e “ai
511,000 in Prejudgment 1

in
wa not entitleq t

, is
L partaculary why Engel
21k ; to Prejudgemnpt interest. ( Aggendix'lv~~

Furtp, Enge} imposed a
€Xenss of G

c 1 Pay certap
Son, when i+ Was not g recoverable
cost. ¢ Appendix IV, 27-28y,

Thirg, in claiming
" Switcheq €XCpenseg,

Penses inghig codst bil] Engel algg
i improperly claimeg Prejudgment interegt On thesge items
d when
th

Fourtp, Engel Claimeg the cogt of the Eric Rasmusgop
] deposition, in a Situatjiogp where he ha N0 right tg do
oo Shea’g Affidavit, Appendix Iv- ’ Pp )
Fifth,
Engel

a )
INFORMATION WHICH g GAVE 10 THE EXPERT WITNE
POSSIBLY BE TRUTHFUL. :

-Containeqg the testimony of

is no dOubt,

that'Engel sadly migip 'ning who did
the work in thig Case,




£ Shea gave to hinm,

Shea asks

this coyre to take Jjudicia) Dotice of all the
activityy otiong, briefs, ete

+ that top) Place in relation to

the Diasg c

ThereforeL the fundamental Question jig. If Shea dig all
the work, ;g the affidavig of

is the
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of the feesg because it was Shea who did all the work.

could he deny that this is so. Would not the district judge
be concerned as to whether or not Engel told the truth in his

application for statutory feeg?

out of the case brecisely because T could reveal the truth
about Engel.
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" ANSWERING ENGEL'S CONTENTION THA

T MY ATTEMPT w0 "SEEK
COMPENSATION IS ILLEGAL AS A MATTE

R OF LAW. ENGEL HAS
MISREPRESENTED THE

In his motion seeking dismissal of Shea’s appeal,
deliberately

Engel

misinterprets the district court holdings and the

conclusions which the district judge reached concerning the

basic issue. -If in fact, it is a basic violation of public

policy for Shea to seek compensating from Engel for the work he

did on this case becgp§e alleged Engel did agree to share the

fees with him, then the district court would have held thét Shea‘

had no remedy. But the district judge held in hisg November 4,

2004 order, and his January 19, 2005 order that Shea was free to

Sue Engel.

In Shea’s pleadings seeking intervention, Shea not only

pleaded an agreement to share fees, Shea also pleaded a right to

recover based on quantum meruit, and alleged that such Trecovery

would be or at least should be much higher than receiving half

The
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CoSTTe,
g

e

AT g

Nonetheless, in the Novembey 4, 2004 oxder the court
declared ag to Shea’g Tight to seek COMpensation from Engel for

serviceg Tendered:

has alleged Serious

This nay or may not pe
Y Or may not Owe one hg)f of hisg attorney

ile g Tequest for
ler or g Tequest for an attachment,

r and he

incorpdrates by reference the bagig UPONn  which pe sought

Compensatiop, This Tesearch alge involve

§ the law ag it applies

to fee sharing agreements apg the right to seek Compensation.,

In short, the law doesg Dot allow ap attorney tgo hide behing the

But the harm done to Shea in

rules of Professiong] conduct:,




o

of the May 18, 2004 argumentsg relating Lo Engel’g Summary

judgment argument

Serous trouble Engel is ip and the fact

leaving Hinp With no asgets,

Court tgo also take

C to the district




of another bérsaon, Amy Palmer, Shea hag no right g Participate

in those depositions. Shea hag 5et out jjig C

Ontentiong in hig

in hig Pleadin

tdke Judicial ‘Hotice of them,

THey ‘&re® contdi e

iﬁ”in ‘t:he e .
\ Appendces filed ag Part of thig Tesponse,
; BASED on THE PRESETATON MADE 1IN THIS RESPONSE, SHER
ASKS THIS COURT T0- ‘

1.

itled ang further, to

Y remanding the case to district court for a fyl]

ev1denta1ry hearlng. Shea has made some Very serious allegatons
€re, and he Supports then

4. To g
this reponse,

Dated thig

o

day of May, 2004,

Daniel J. Shea
Pro Se Appella
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“possible.

Siﬁoerely,

Encs.




IN'THE SUPREME COURT OF THE STATE OF MONTANA

No. 05-240

MARCIA DIAS,

)
)
Plaintiff, )
)
V. ) ORDER
)
HEALTHY MOTHER, HEALTHY BABIES, INC,, )
a Montana corporation, et. al., )
)
Defendants. )
—_—
DANIEL J. SHEA, )
. FILED
Appellant, ) o i
)
V. ) MAY 1 & 2005
) .
JOSEPH C. ENGEL, ) Fd Swmitfi
CLERK OF THE SUPRELE OURT
) STATE OF MONTANA
Respondent. )

—— e

Danie] J. Shea, appearing pro se, has appealed from the order of the District Court
denying him the nght to intervene in this cause. J oseph C. Engel, who is designated in the
caption as the Respondent to Shea’s appeal, has filed a motion to dismiss Shea’s appeal
Shea has filed a response, together with four voluminous appendices.

In his motion to dismiss , Engel argues that Shea’s appeal should be dismissed because
its ultimate objective is to seck enforcement of an alleged agreement to split attorney fees |
with Engel. Because Shea is not licensed to practice law, Engel argues that such an
agreement, if it existed, is illegal, and a court is not available to enforce illegal agreements.

It should be noted that the Dias v. Healthy Mothers, Healthy Babies (HMHB) cause

of action was ﬁled I 1995. A jury verdict was returned in favor of Dias in February of




2000, more than five years ago. Neither Shea or Bn gel were parties to this proceeding until
Shea attempted to intervene as a party in order to enforce what he contended was a fee
agreement between himself and Engel, one of Dias’ attorneys. The District Court denied his
motion to intervene as a matter of right; thus, although Shea styles himself as the Appellant
and a party to this proceeding, since his motion to intervene was denied, he 18 not actually
a party to this cause of action. The only way he could achieve standing to participate in this
case 1g if the District Court erred in denying his motion to intervene as a matter of right.
Although Shea attempts to raise multiple issues of fraud and deceit in his memorandum in
opposition to the motion to dismiss hig appeal, only one issue need be addressed: Did the
District Court err in denying Shea’s motion to intervene as a matter of right? Ifso, Sheais
properly in the case; if not, then he has no standing to assert his many substantive arguments.

In Matter of Adoption of C.C.L.B., 2001 MT 66, 305 Mont. 22,22 P.3d 1046, we
noted that a party seeking intervention as a matter of i ght must make a prima facie showing
of a direct, substantial, and le gally protectable interest in the proceedings. Matter of
C.C.L.B.,Y16. We further said that a district court’s determination regarding whether a party
has made such a showing is a conclusion of law which we review for correctness. Matter
of CC.LB., 1 16. We therefore determine whether the district court’s determination that
Shea not be allowed to intervene in these proceedings was correct.

In its order denying Shea’s motion to intervene as a matter of right, the District Court
concluded that Shea’s motion did not meet the requisites of Rule 24(a), M.R.Civ.P., in hght
of the fact that the underlying case had been concluded more than four years earlier. The
District Court cited persuasive authority for the proposition that absent extraordinary and
unusual circumstances, intervention by a party who did not participate in the litigation giving
rise to the judgment should not be permitted. To that end, the court also pointed out that the
underlying action was never about Engel’s attorney fees, but rather was a wron gful discharge

action between Dias and HMHB. The court further stated that if Shea felt he was wronged

by Engel, he was perfectly free to file a separate independent suit against Engel.




In his memorandum in opposition to Fngel’s motion to dismiss his appeal, Shea
alleges all sorts of fraud and wrongdoing on the part of Engel, both against him and Dias.
He asks that we suspend the requirements of our Rules of Appellate Procedure and enter an
order imposing sanctions against Engel for filing a spurious motion to dismiss. He further
seeks remand to the District Court for a full evidentiary hearing. We decline to do so.

Applying the criteria set forth above from Matter of C.C.L.B., we conclude that the
District Court’s denial of Shea’s motion for intervention as a matter of right was well
supported under the law and legally correct. Shea has no legally protectable interest in this
long-since resolved wrongful discharge case. His dispute is with Engel, and may be pursued
separately. Because the District Court did not err in denying Shea’s motion to intervene in
these proceedings, Shea has no standing to present in this matter his arguments concerning
Engel’s alleged fraud and deceit. Accordingly,

IT IS HEREBY ORDERED that the Engel’s Motion to Dismiss Appeal is
GRANTED. Shea’s appéal herein is DISMISSED WITH PREJUDICE.

ITIS FURTHER ORDERED that the Clerk of this Court give notice of this Order by

mail to Shea at his last known address, to all counsel or record, and to the Honorable Jeffrey

Sherlock.
, 2
DATED this |9 day of May, 2005.

/") Chief Justice

.




Daniel 7. Shea
Appearing pro Se
800 Broadway
Helena, Mont. 596071

BEFORE THE COMMISSION ON PRACTICE oF THE SUPREME
COURT OF THE STATE OF MONTANA

Supreme Court Cause

IN THE MATTER OF panigr, J. SHEA No. 05--606

)
: )
a Suspended Attorney at Law, : )
) ODC No.
) :
Respondent )

BLANKET ORDER FILED ON MAY 8, 2006, WHICH, WITHOUT

Eed S
EXPLANATION, DENIED ALL, OR ATTEMPTED TO DENY ALL OFﬁgﬁ&mwwggmégicamg
SHEA'S PENDING MOTIONS, | STATE OF MONTANA

summed)up as follows:

Cover up as Tmuch as possiple by saying as little as possible
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and above all, admit to nothing., Stonewall a1l the way. Who,
in the public, wilj know the ifference? Remember, these are
secret bProceedings. we can do what we like. The people be
damned. . we are officers ang agents of the Montana Supreme
Court. we are bProtected by 5 grant of immunity emanating from

the Supreme Court itself. In short, we are not governed by the
law. We are the law.




of massive deceit and fraud in obtaining a dismissal of Shea's
complaint fileq against Ehgel. And there can pe no doubt that the
COP itself was complicity involved with this massive misconduct.
There was, let Us say, a joint venture between the COP and the b/c.

And now Shega files here another branch of the massive deceit
and fraud of former p/C Strauch in relation to hig S0 called
Investigative Report submitted to 3 five member review panel with
the objective of Obtaining a charge against Shea. This nisconduct
could not have been accomplished unless the COP itself was
complicityjinvolved with the misconduct of the ODC under Strauch,
and also'actively engaged in misconduct,

Report which former p/c Strauch provided to a five member review
panel on or about July 29,2005, Based on this I'eport, Strauch
obtained authorization to file a3 charge against Shea for the

uhauthorized bractice of 1aw. Shea reminds the Cop membership that

misconduct would not have Occurred unless the cop members, or at
misconduct, In essence, there was 3 Cross-organizational

independence between the two Supreme Court created entities: Angd

remains a member of the adjudicatory panel. Further, there is
absolutely NO way that Shes could ever have a fair hearing or fair




decisions ag long as vice Chairman Gary Davis remains ag a member

- 0of the adjudicatory bPanel. Nor jisg there any way that Shea could
ever have a fair hearing or fair rulings and decisions long as
Helena lawyer Michael Lampb remains on theladjudicatory. The cards

were. stacked by Chairman in relation to the two review panels who
considered matters relating to Shea, and the cards are noyw stacked
on the membership of the adjudicatory banel. And it wasg Chairman
Warren, in concert with Vice Chairman Davis, who dig the stacking.
And it ig clear that Shea was ang is the intended victim of the
panel Stacking. : ,

It is abundantly clear that the COP is an autocratic angd
authoritarian'entity, run almost entirely by Chairman Warren and
Vice chéirman Davis. The decisions are made by Warren and Davis,
Fufther, it cannot be doubteq that Warren and Davis'do not supply

decisions Preceding an actual hearing, are made by Warren, or
Warren angd Davis, ang the other members have littie Or no say. They

The members of COP are tolg only what Warren and Davis want to tell
them. No more and no less. At bottom it ig the secret hature of
the Commission op Practice which allows. these shameful apg

shameless Practices to continue ang flourish, all in the name of
justice.

THESE FAILURES WERE THE RESULT OF a CROSS—ORGANIZATIONAL
CONSPIRACY BETWEEN STRAUCH AND THOSE IN CONTROL
OF THE REVIEW PANEL.




the 31 bage affidavit filed by Shea which formed the basis of
Sherlock'svcomplaint; he failed to Provide the revieyw pPanel with
Shea's Tesponse to Sherlock's complaint; and he failed to provide
the review Panel with Sherlock's'reply. *

a dismissal of the complaint which Shea haq filed

against Engel. Strauch did not provide the necessary

materials to the review panel. And of course, it is

obvious the review panel did not ask for then,

These.documents' were in the control of the D/C, It was his
duty to provide them to the review panel. D/C Strauch deliberately
chose not to go SO. And even more sadly, the revieyw panel violated

its own duty to review these documents before making a decision on

investigative report prepared by former D/C- Strauch. In summary,
the investigative feport was' rigged. It was fraudulent. ang it was
done with the full Cooperation of the Commission, or at least those

FILINGS WHICH WERE MADE IN RELATION TO ENGEL'S MOTIONS
FOR SUMMARY JUDGMENT, ETC. THIS IS DECEIT BY OMISSION.
THIS IS FRauD BY OMISSION. '

Shea adopts and incorporates by reference, the entire District
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Court Tegister for Bpy 95-019. He fijleq this register op April 25,
2006 ag Part of pig supplementation of the Tecord. For referencesg
here, Shea specifically adopts ang incorporates by-references pages
42-46 ofF that Tegister. This register €stablishes beyond_doubt that
D/C Strauch Omitted Severg] very important filings with relation tg
Engelrg petitiop to foreclose on an attorney's lien filed op

Shea sets oyt here also Several false and misleading

Statementg. Made by D/C Strauch in hig S0-called Investigative
Report tq the Reviey Pane] .

"suggesting that Sheg might pe a party Pursuant tq Rule 19
of Civij Procedure.” (Page 2 Paragraph F)

2. The D/c Stated that the district Judge (Sherlock) ruled op this

- Motion op March-z, 2004 and denjeq the motion tg dismiss and ruleg
that Sheg could not be joined a5 a4 party. :

2-a; Shea'g Comment . The D/c, of Course, Omitted the fact that
the districe Judge receiveq Engel'g brief ip the maij On March
2, 2004, and befgre the ing wWas dry on Engel's brief, ruled ip
Engelrg favor, The p/c also faileq to mention that ip rulinp
SUa sponte the district Jjudge failed tqo allow Alterowitz the
right ¢q- file 3 Teply brier, This right jg requireq by
i ] ls is byt another €Xample of the

starting With March 3, 2004, ¢ Engel'g Motion tq partially
foreclose).and ending with April 15, 2004 (Engel'g Reply brief op
his Combined Motions (including @ motion for Summary judgment).
(Page 3, Paragraph A of report to review Panel>




bracket, AMONg many other items, one of those items was an
affidavit of Marcia Dias, brepared by the Alterowity law firm
and filed on AQ;Q@MZAWQQQ§$_S&e District Court Register, pages
43-44 Items 629 through 658; the affidavit is listed on page
44 as item 651 .}

4. The next paragraph of p/c Strauch/s report to the review panel,
jumps from April 15, 2004 to July 12, 2004. (Page 3, paragraph B)
In this baragraph D/C Strauch broceeded to set out his analysis of
the July 12, 2004 order granting sunmary judgment to Engel.

4-a. Shea's Comment: D/C/s Strauch's jump from April 15, 2004
to July 12, 2004, skipped several important filings, Ttens 660
through 666, These included the following:

No. 660. April 18, 2004. Notice of deposition of Daniel

J. Shea April 19, 2004 [to be taken by Alterowitz for
Dias] ,

No.661 April 20, 2004. Notice of Tssue (Fax: Joseph C.
Engel I111) '

No- 662 April 20, 2004. Motion tg Continue and Brief in
Support (Filed by Alterowitz for Dias)

No. 663. April 20, 2004 Order. The Court's scheduling
order is canceled in is entirety. No further discovery
shall take pace until the court rules on the pending

motions. A hearing on the pending motions is set for
5/18, 2004 at 9:00 AM. :

No. 664. May 13, 2004. Supplemental Affidavit of Marcia

Dias, Plaintiff. (Prepared and filed by Alterowitz law
firm) '

No. 665. May 18, 2004, Minute Entry (5/18/2004) Hearing

on combined motions held. The Court deemed the matter
submitted. .

No. 665.5 June 14, 2004. advice to Court of Pertihent
Legal authority~Petitioner. [Note: The case register
shows this document was hot filed until August 2, 2004.]

No. 665, July 12, 2004, Order-Engel's Motion for Summary
Judgment is granted. Engel's petition to foreclose on
attorney lien jis granted. Engel's motion to withdraw
Prior motion to bPartially foreclose Oon attorney lien is
granted. Dias’ counterclaims are dismissed. Darlene
Wagner's motion to intervene is denied. Engel is directed
to prepare 3 judgment jin conformity. (Emphasis added)




Without doubt, former D/C Strauch bPrepared his investigative
Teport with the intent of omitting certain immportant filings and
Proceedings, Why did p/c Strauch omit these broceedings from hig
listing of docket entries? Aag g result of theée omissions, Certain
more Specific questions arise:

Why did he omit the docket entry on April 20, 2004 which set
a hearing for May 18, 2004 op Engel's motion for Summary
judgment?.The D/C knew why he omitted thig entry.

And why dig the D/C omit a reference to the Supplementa]
affidavit of Dias filed on May 13, 2004 in Opposition to

Engel's motion for Summary judgment ? The D/C knew why he
omitted thig entry,

And why did the D/C omit a reference to the docket entry for
May 18, 2004, showing that a hearing dig take place op that
date andg that the court deemed the matter submitted. The D/C
knew the Teason. Dp/c Strauch knew that a transcript of that

bProceeding was either available or that he could obtain one.
But he chose to ignore the fact that there had even been a

Part IIT--B: The D/C DELIBERATELY OMITTED THE DIAS AFFIDAVITS
=&t 141--B
FROM HIS REPORT RELATING TO THE GRANT OF SUMMARY
JUDGMENT Ry DISTRICT JUDGE SHERLOCK .

on May 13, 2004. They were filed in Opposition tog Engel's motion
for Summary judgment . And, as set forth above, p/c Strauch
deliberately omitted from his report the docket entries showing

which.time the matter was deemed Submitted,

Instead, Strauch's report Was intended to leave the impressibn
that the last filing before the issuance of the Summary judgment
ruling on July 12, 2004, was Engel's combined brief fileg on April




15, 2004, 7This is deceit. The p/C intended to deceive the review
banel. D/C Strauch conveniently left out all that took rlace
between April 15, 2004 and July 12, 2004

" Based on hisvdeceitful-omissions, D/C Strauéh then proceeded
to give his special spin to the summary judgment order entered on
July 12, 2004. Strauch did not have to deal with the embarrassing
baggage what had been filed between April 15, 2004 and July
12,2004. By omitting these important filings, Strauch was' then able

to give his glowing Support to the summary judgment order entered
on July 12, 2004.

the affidavit of Dias filed on May 13, 2004. She set out several
factual and legal issues in opposition to Engel's motion for
summary judgment .

In his summaxy judgment order district Judge Sherlock

not even mention them in his order. And then Strauch, in his
Teport 'to the review panel, took the Same approach, giving a
glowing report of the propriety of the summary judgment,order in
favor of Engel. Further, D/C Strauch did nNot mention any details of
the fraud which Engel committed inp the judgment, or the fct that
the ex parte submissions by Engel tothe Jjude led to Engel's
immediate execution on the judgment funds and the virtual
decapitation of Diag! right of appeal. ‘ .

In his so-calleq Investigative Report (page 3, paragraph B)
D/C Strauch broceeded with his tainted analysis of the summary
judgment order and gave, let uys say, a thumbs up to the district
judge. The p/C did exactly what the district jude did: The bp/c
Swept the Dias affidavit (prepared by the Alterowitz layw firm)
under his Disciplinary Counsel rug.

*** The district Judge swept Several issues under his
judicial rug in granting summary judgment to Engel

*** And D/C Strauch, desirous of making his analysis go
hand in hang with that of the district judge, also swept
Several issues under his Disciplinary Counsel rug when he




provided his report to the review panel. He did not reveal

to the panel the issues which had been raised by Dias in

her affidavit, :

Further, in his investigative report, D/C Strauch referred to
a Montana Supreme Court order issued on May 18, 2005, which
dismissed Shea's'appeal. Of course, as the victim of this dismissal
order, Shea is Very much aware that it was a fraudulent order
having no basis_in'fact or in law. Rather, it was entered as part

of the Suupreme Court's contribution to justice Mentana style by

Sherlock. If the Court had not dismissed Shea's apepal it would
have been confronted face tofce with the horredous judicial
miscojnduct of of district jude Sherlock. So it was easier to
sacrificie the rights of a litigant and dismiss the appeal. B
Nonetheless, if D/C Strauch had bothered to examine the
appendixes which Shea had filed in opposing Engel's motion to
'dismiss, he would have found a transcript of the May 18, 2004

summary judgment hearing. This transcript is quite revealing, to
say he least.

that were filed in opposition to the Engel motion for summary
judgment . They are set forth as part of Shea's March 14, 2006
filings in his Appendix, as Exhibits 19 and 20. Shea also adopts
and incorporates by reference his brief filed on May 30, 2006,
opposing the motion of D/C Thompson to seal the records. The

contents of the Dias affidavit filed on May 13, 2004, are discussed
at length in Shea's brief. '

REVIEW PANEL? WHY DIDN'T THE DISCIPLINARY COUNSEL

SET FORTH THE HORRENDOUS MISCONDUCT OF DISTRICT
JUDGE SHERLOCK?

Shea has filed a copy of his affidavit with his motions, brief

S




and appendix filed op March 14, 2004, Shea adopts ang incorporates
by reference his affidavit filed as ohe of the document s in the
Appendix~~Exhibit 13.

The complaint filed by district judge Sherlock against Sheg
alleged that Sheg Was engaged ip the Unauthorized bractice of jay
by representing or attempting to represent Dias. He included with
his Complaint, 4 COPY of Shea's 31 page affidavit filed on October
13, 2004, The filings with the D/C after this complaint included
Shea'S'response to the district judge, and the district judge's
reply to Shea's Tesponse. Shes does not have a Copy of the district
judge's reply. '

Position with the Alterowity law fipp in Missouls. Presumably
Strauch brovided the review panel With a Ccopy of his.report. This
Teport dig not inform the panel of the contents of Shea's
affidavit. Nonetheless, based on the conclusions of D/C Strauch

Shea's affidavit Was quite explicit ip Setting out the fraugd
which Engel committed jp the judgment, and the horrendoys
misconduyct of district Jjudge Sherlock which enabled Engel to
€Xecute op his ill~begotten judgment, and thereby effectively




contents of this affidavit. Suchngre the strange wayvs ofmgggmggg

and il@ingmmmiigﬁigxz__ani_i?;,r.ﬂ.c: tice.

THE BACKGROUND LEADING 7O THE FILING my SHEA OF HIs
31 PaGE AFFIDAVIT ON OCTORER 13, 2004.

damage by Engel ang by the district Judge. The district court jndge
had grantegq Sumnmary judgment to Engel by finessing all the issyes
and Sweeping then under his judicial Tug. The judge declared Engel

parte submissions, which included a writ of eéxecution and ap order
denying an application by Dias? counsel (the Alterowitz law firm)
for a Stay bPending appeal. The Jjudge signethngel’s €X parte order,
the clerk of court issued the writ of eXecution, and Engel then

communication, Communication constitutes anp illegal attempt at
influence, But Engel haq chosen his recipient wel]. District judge
Sherlock Proved ready, willing, and most Cceértainly able to exercise
his awesome judicial power to help Engel. And, of course, he did.

Therefore, at the time Shea decided he must file 4 motion to
intervene, Engel hag already worked his ex Parte influence with




learned that Dpias had decided not to appeal because Engel had
already executed on the judgment funds. One of the issues on
appeal stated in the notice of appeal was the refusal of the
district Jjudge to join Shea as a party defendant. But since Engel
had already gotten the Jjudgment money by his illegal execution
procedures, it would be useless to appeal. Engel had already
executed on his ill-begotten Judgment, and to later obtain a
reversal and g judgment against Engel would be an exércise in
futility. Engel Prevailed, and district judge Sherlock was the
lmeans and the power by which Engel prevailed.

Shea's affidavit was 31 pages long. Shea filed this affidavit
because in previous filings Shea had set out certain allegation of
fraud committed by Engel. Sheg knew it was important to file an
affidavit to memorialize the ways in which Engel had committed

it was the only chance to let Justice intervene before it was too

late. But Justice refused to intervene. The reason: the distriét
judge was Sherlock. ’ '

methodically out and memorialize how Engel had committed the fraud
in the judgment. Shea here summarizes the various parts of his

affidavit setting out the various items on which Engel committed
fraud in the judgment.

A SUMMARY OF THE CONTENTS OF SHEA'S 31 PAGE AFFIDAVIT
FILED ON OCTOBER 13, 2004. '

*** Pages 1-3 Shes set out a summary of the horrible misconduct of
Engel in moving agiasnt his client to take financial advantage
0s her in €very way possible. This included, of course, his
illegally Obtaining an order denying a motion for stay of
execution which allowed Engel to immediately execute on the

do to obtain bayment from Engel. Moreover, Engel would get
away with the fraud he had committed against his former
client. Shea Stressed what Engel had done to his client after




the Supreme Court decision and that Engel had literally turned
into a monster.

And in the last Paragraph of this affidavit, Shea stressed the
absolute need of the district court to take action against
Engel. Of course, the court wa not about to do anything. The
court had actively engaged in illegal and reprehensible
judicial misconduct in turning a blind eye to Engel's fraud.
The result is that Engel was able to financially his former
client and the judge refused to do anything about it. But for

CONCERNING THE FRAUD COMMITTED BY ENGEL IN THE JUDGMENT
TO INCREASE THE AMOUNT OF THE JUDGMENT AT THE EXPENSE OF
HIS FORMER CLIENT, SHEA'S AFFIDAVIT COVERED THE FOLLOWING
AREAS IN WHICH INCREASED HIS TAKE. ’

-***l!LjEQﬁ;JL_Qzan§§¢g:ZL Shea set out the details of how Engel
did not prepare the judgment in conformity with the summary
judgment order, This had the effect of increasing Engel's
Judgment because Engel started his calculations with a larger
total figure than that allowed by the judge's order.

***+In Part II, (pages 8-11) Shea set out engel had illegally
obtained at least an extra $2,925.00 by claiming at least one
half of the Statutory fees award at trial. (The entire amount
of statutory fees at trial shold have gone to Engel's client.)
This had the effect of increasing Engel's judgment.

***In Part IIT (pages 11-19) Shea set out the process and
pbrocedures by which Engel illegally obtained prejudgment
interest on "the award of attorney's fees based on his

foreclosure action. This had the effect of increasing Engel's
judgment. ,

*** In part IV (pagers 20-27) shea set out how Engel had
‘illegally and fraudulently switched expenses to claim as his
own the costs awarded at trial and awarded on appeal, which
had already been incorporated into the judgment. Engel had not
in fact pPaid most of these costs. His client did. Shea
explained how this Process also had the effect of increasing

*** In Part Vv (pages 28-29) Shes set out how Engel had
improperly claimed the exXpert witness fees on statutory fees .

as part of ‘his own judgment. This had the effect of
increasing Engel's judgment.
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**EIn Part VI, (pages 28-29 ) Shea set out the fraudulent
additiona) expenses which Engel claimegd based on expert
witness costs. This had the effect of increasing’ Engel’'s
judgment . :

*** In Part VII (pages 29-30) Shea set out Engel's fraud in

claiming ang receiving his costs for taking the deposition of
Eric Rasmusson. ’

Although Shes does not have precise figures, it ig fair to
assume that based op Engel's fraud, he added anywhere fron $15,000
to $20,000 additional +to the judgment . Another problen is that

. Summary judgment order. It was Sherlock who signed the fraudulent
Judgment submitted to him by Engel ‘without batting an €ye. And it
was Sherlock who decapitated the right of Dias to appeal by

submitted to him by Engel. go, hope most certainly did not Spring
eternal in this case.

D/C Strauch describe the contents of Shea's affidavit. 1p his

COpy of Shea's I€sponse to the review panel. And on top of this

failure, the D/C failed to set out inp his investigative report g




***7’(******-Jr*k**~k~k~}c*******’k******:’r*v‘v‘k**********v\'*****7‘:3:***7%*****7\'**

PART V. SINCE FORMER D/C STRAUCH DID NOT PRESENT THE
' CONTENTS OF SHEA'S RESPONSE TO HE SHERLOCK COMPLAINT

IN HIS INVESTIGATIVE REPORT TO THE REVIEW PANEL, AND
DID NOT PROVIDE THE REVIEW PANEL WITH A COPY OF SHEA'S
RESPONSE, WHAT WAS THE D/C ATTEMPTING TO BIDE FROM THE
REVIEW PANEL? WHY DIDN'T THE DISCIPLINARY COUNSEL
" SET FORTH THE HORRENDOUS MISCONDUCT OF DISTRICT
JUDGE SHERLOCK AS WELL AS THE HORRENDOUS MISCONDUCT
OF ENGEL? WHO WAS THE D/C TRYING TO PROTECT? .

Shea's response to the D/C in relation to the complaint of
district judge Sherlock, is set forth as part of Shea's Motions,
brief and Appendix filed on March 14, 2006. See Appendix, Exhibit

4. By reference, Shea adopts and incorporates here his entire
response. '

The D/C deliberately failed to provide a copy of Shea's
résponse to the review panel. This of course is a violation of the
D/C's duties and a violation of the duties of the review panel.
And, as set forth in PART III, the D/C failed to provide a copy of
Shea's affidavit to the review panel and the review panel failed to
obtain a'copy. This, also is a violation of the D/C's duties and a
vioclation of the duties of the review panel.

And so what did the D/C investigative report say concerning
Shea's response? He is Very, very selective about what he refers
to in Shea's response, and even then takes the response out of
context and gives it the special spin in an overall mission to

cover up the'wrongdoing of district judge Sherlock, of attorney
Engel, and even of the clerk of court.

’ ***v*******************’*******************************************

'PART V--A: BASED ON HIS SO-CALLED INVESTIGATIVE REPORT PROVIDED TO
THE ILLEGALLY COMPOSED REVIEW PANEL, WHAT DID THE

FORMER D/C STRAUCH RECOMMEND IN RELATION TO THE
-COMPLAINT OF DISTRICT JUDGE SHERLOCK FILED AGIASNT SHEA®?
The conclusions and recommendation of D/C Strauch's so-called
investigativevreport, are conained on page 6, paragraphs A, B, and C.
First, D/C  Strauch concludes that the facts warrant
disciplinary action against Shea based on MRPC 5.5. Strauch
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declares:

The facts appear to warrant disciplinary actin under MRPC 5.5,
It appears that Shega Practiced law while he was sSuspended.
(Page 6, paragraph a) .,

Second, D/C Strauch concludes that the'evidence Lo support the
charge is Contained in Shea's affidavit dated October 12, 2004,

Strauch concludes that Shea was attempting to advance the interests
of Dias. Strauch declares: |

As summarized above Shea filed numerous motions and briefs in
the Dias matter ostensibly on his own behalf. However, from a
review of Shea'sg October 12, 2004, affidavit, it is clear that
Shea is attempting to advance the interests of Dias in this
case, in addition to his own interests. (Emphasis added) (Page
6, baragraph Aa) (See Shea's Comments, infra, in Part IV--B.)

Third, p/c Strauch based his conclusjion on his assumption that
after~attorney Alterowity ( counsel for Dias) withdrew from the

case) that Sheg Was then took over Tépresenting the interests of
Dias. Strauch concludes: ,
In addition to trying to collect his own fee, he attempted to
argue ( on behalf of Dias after Alterowitz withdrew) that
Engel was not entitled to Engel's fee. He attempteq to move

for a hearing, but the court refused, (Page 6, Paragraph A)
(See Shea's comments infra,in Part Iv-B)

Fourth, Strauch then states why he believed that this
constituted the unauthorizeg pPractice of lay:

By attempting to advance the interests of another in a court
proceeding, Shea was performing services usually performeq by

Dias is not dispositive. As noted by the Court [district judge
Sherlock] in its November 4, 2004 Order, 'Indeed, Shea seems
to be Setting forth Dias! complaint against Engel which would

(the rule relating to fee
sharing between a lawyer anqg nonlawyer) p/c Strauch declares:
The facts go Not appear to warrant disciplihary action under

MRPC 5.4, Clearly, Shea, as a Suspended lawyer, is prohibited
from entering into an illegal fee split with Engel. The

le




evidence indicates Engel continued to reject Shea's offer to
split his attorney fees in this case,and ultimately the court
Dias as well. Shea received no fees so there was no fee split.
(Page ¢, baragraph B) ( See Shea's comments, infra, Part IV

P

And what was the concluding recommendation of D/C Strauch as
to any charge to be filed against Shea? Strauch stated:

ODC recommends that the Review Panel request ODC to prepare
and file a formal complaint against Mr. Shea pursuant to RLDFE
11(5), for the reasons stated above. (Page 6, paragraph C).

****************************'k***‘k*‘k********************************

PART V. B. SHEA'S COMMENTS ON THE CONCLUSIONS REACHED BY D/C
STRAUCH CONAINED IN HIS SO-CALLED INVESTIGATIVE REPORT
TO THE ILLEGALLY CONSTITUTED REVIEW PANEL

PART V' B (1) IF D/C STRAUCH HAD PROVIDED SHEA'S AFFIDAVIT TO THE
REVIEW PANEL, AND IF D/C STRAUCH HAD PROVIDED SHEA'S
RESPONSE TO SHERLOCK'S COMPLAINT TO THE REVIEW

PANEL, THE REVIEW PANEL WOULD HAVE HAD BEFORE
IT

EVIDENCE THAT ENGEL COMMITTED FRAUD IN THE JUDGMENT
AND THAT THE DISTRICT JUDGE FACILITATED THAT FRAUD.
THIS FRAUD ENDED WITH THE JUDGE'S FINAL SOLUTION
AIMED AT LETTING ENGEL GET AWAY WITH HIS FRAUD:
BY GRANTING AN EX PARTE APPLICATION OF ENGEL, THE
: JUDGE DECAPITATED THE RIGHT OF DIAS TO AN

EFFECTIVE ' APPEAL, AND THEREBY ASSURED THT ENGEL WOULD
KEEP HIS '

D/C.Strauch hid the real facts from the review panel as to
" the contents of Shea's affidavit. He told the panel that Shea was
attempting to brevent Engel from collecting his fee from Dias.
This is deceit. This is fraud. This is corruption.

In fact, Shea's affidavit was filed to show that Engel, with
the help of district judge Sherlock, had committed fraud in the
judgment he obtained.against his former client. By this fraud,

‘Engel collected at least another $15,000 to which he was not
entitled.
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But of course, the D/C was not interested in the fraud of an
attorney if that fraud also implicates a district judge who enabled
and facilitated the fraud to take place. In other words, do not
prosecute the attorney if in doing so it will also expose the
horrendous wrongdoing of a judge. This appears to be an unwritten
rule existing within the power structure of those who really
control the legal'establishment at all levels.

Furthermore, Shea's affidavit and further filings in district

_ Shea's affidavit and additional filings established the
horrible Wrongdoing of district judge Sherlock. And Shea's response
filed with the ODC, the Commission on Unauthorized Practice of Law,
and with State Bar counsel Betsy Brandborg, also set forth this
wrongdeing. But ever so conveniently, D/C Strauch decided it was
best not to provide thé review panel with a Copy of Shea's
response, even though the rules require the review panel to read
the response.

 And it is also the Teason that D/C Strauch didnot provide a
copy of Shea's Tresponse to the Sherlock complaint to the review
panel. In his response, Shea set out horrendous wrongdoing of Engel
as well as the district judge. And the D/C did not want the review

bPanel to have that information.

Such are the ways of justice within the Commission on Practice
and the Office of Disciplinary Counsel.
****************************-k************************************
PART V--B (2) HOW, IN HIS SO CALLED INVESTIGATIVE REPORT TO THE

' REVIEW PANEL, DID D/C STRauUCH COVER SHEA'S

RESPONSE TO THE COMPLAINT OF  DISTRICT JUDGE
SHERLOCK? ‘
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These were indeeq Strange proceedings in relatiop Lo the
reviey Panel], They followed the same Pattern that p/c Strauch used
in hig conspiratorial dPproach to obtaining a dismissal Of the
oomplaint which Shea had filed dgainst Engey. The fules require

Supplieq to Support the Complaint Or the Tesponse, The p/c did not
Provide this information to the Teviey bPanel. por did the reviey

€Xecutjop on a judgment. ( Page 5 Paragraph C of Stréuch’s so-
Calleq investigative Teport (Emphasis added)




of Shea's Te€sponse 4g & "diatripe of outrageous allegations™
directed against district Jjudge Sherlock, attorney Engel, ang the
clerk of court, gs not Worthy of mention, Shea feels it would be
helpful to set out here the substance of his allegations~~which are
Supported by the district court record. This is the imaterial which
the D/Cc ip p is passion for Justice, did not want the panel tqo
Sheg Summarizesg here the last nine bPages (pages 4-12) of his
Tesponse to the judge Sherlock Complaint:
Summary_gﬁ Page 4.

*** Shea Stated that Engel hag committed fraud in the judgment and
that the district court was not interesteqd in Engel'sg fraud;

***Shega stated that his affidavit anpg Pleadings set out the nature
and extent of Engel's fraud;




the writ of €xecution, by not retaining a copy of thg writ/ and
then by not requiring Engel to file 4 return on his writ of

execution, and that to thig date Engel hagd not filed a satisfaction
of judgment; :

***Sheg stated that the district court had ignored Shga's request
to order Engel to fije @ return on the writ of execution;

***Shea stated that however unethical the actions of Engel were
the unethica] actions of the district judge were €ven worse because
they brought Engel's unethical ‘conduct to fruition, that is,
without the help of district judge Sherlock, Engel'siunethical

***Shea Stated how the unethical and Corrupt actions of district

jude‘Sherlock affected not only the rights of Dias, they also
affected the rights of Shea;

***Sheg Stated he had not been involved in this case as the
Tépresentative of Dias, ang explained his involvement in the case
when Sisler angd Rasmusson were on the case, and then Engel.

Summary of Page 8

***Shea eXplained hisg involved with this case from the very
beginning;

***Shea Stated that he Provided Services to Sisler, to Rasmusson,
and to Engel; .

***Shega stated that a1} the work he did on this case while he was
involved with it while working for Engel, are set forth in 3 42

bage letter tqo attorney Gustafson, copies of which wWere on file
with the 0ODC ang the State Bar of Montana;

r the judgment to be entered. in for of Dias became a

stalking fund for bPredatory attorneys——namely, Matthew Sisler and
Joseph. C, Engel 17171. : .

Summary of Page 9:

21




***Shea stated that as to the lien claimn of Sisler, Engel was not
truly lovyal to the cause of Dias;

*** Shea stated that Engel was also trying to put the financial
SCrews .to his own client, Dias, and to Shea, and that Engel had
falsely accused Dias and Shea of deceit in relation to the Sisler
lien claim, and that the details could be found in Shea's Jetter to
Gustafson; :

***Sheg stated that he had a dilemma as tothe Sisler lien claim '

The judge had not disclosed to the parties (at least not to Dias)
what he wag going to do. This is a violation of the judicial code

of conduct, but this nonetheless dig not deter district judge
Sherlock. ’

: Summary of page 11:

***Shea Stated that the dis
~ Other papers filed herewith, when the judge did not in fact file
additional Papers beyond a COpy of Shea's affidavit.

***And Shea requested, among other things, that if a complaint is
filed, that he have the right to take the deposition of district

judge Sherlock. Sherlock should not have the right to hide behind
his judicial immunity.

Summary of rage 12:
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X4 Sheg Stated concerning any future bProceedings jf d complaint jg
filed against him:

”Obviously, I do not relish the thoughts of any future
proceedings on the Complaint of districr Judge Sherlock. If
that ig the way things 9o, then so pe it., 1 Will not back -
down one iota frop the miscondyct of Engel ang the miscondyct
Of district judge Sherlock which hag Oc¢curred ip this Case,
therefore fesulting ip a4 manifest miscarriage of justice, and

~ One, Moreover, that cannot he Tectifiedq.. District judge

Sherlock, by his Tulings Made sure of that ., »

**\k****7\—*************************7‘«****************************4***

Part V--C: FOLLOWING ARE THE ISSUES op FACT anp LAW RATSED BY THE
=82Lt V~--C
DIAs AFFIDAVITS WHICH WERE PREPARED AND FILED BY THE
ALTEROWITZ LAW FIRrM.

judgment. They are get forth aS part of Shea's MarCh 14, 2006
filings in his Appendix, 45 Exhibitg 19 and 20. go there cap be
doubt a5 to the issues raised by Dias ip her affidavit filed on May
13, 2004 which both the district judge ang D/C Strauch conveniently

r Sheg Sets then out here,

DIAs RAISED TWO EXPENSE DEDU TIBILITY ISSUES 1N HER AFFIDAVIT
FILED 1N OPPOSITION TO ENGEL'g MOTION FOR SUMMARY JUDGMENT .

Dias raised tygo issues Cohcerning the deductibility of
€Xpenses ip relation tq whether they are deduced before or after .
the calculation of the attorney's contingency fee Percentage,

These tyq eXpense deduction issues Were set oyt in her‘May 13, 2004

Contended tht she had 4 right to deduct these €Xpenses before
Calculatiop of the attorney fee bPercentage, ( Affidavit, Paragraph

1-3a: Shea'sg comment: This Presented tyqo Juestions, First
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did Dias have the right to deduct her directly incurred
expenses before calculation;n of the contingency fee?
Second, 1f she was allowed to do so, then a factual
determination was required (absent an agreement Dbetween the
parties ) as to the amount of expenses Dias had incurred.

2. Engel had incurred certain expenses that he had directly
paid. The retainer agreement did not state whether these expenses
would be'paid before or after calculation of the attorney fee
percentage Dias contended tht because of this ambiguity the
expenses must be deducted before calculating of the attorney fee
percentage. ( Affidafit, paragraph 8) .

2-a: Shea's comment: This issue also presented two questions.
First, did Dias have the right to insist that Engel's expenses
be deducted before calculating of the contingency fee
percentage? Second, regardless of he court's ruling on this
issue, what were Engel's expenses that he was claiming? One
way or the other, a factual determination was required
concerning the amount of recoverable expenses.

Engel apparently asserted tht he had incurred approximately
$1,500.00 in expenses. However, in the course of his petition
to foreclose on hils lien, he has never presented an expense
breakdown to his client nor filed one in court. If Engel and
hils former client could not agree to Engel's allowable
expenses, the court would have to make a factual determination
of the amount to which Engel was entitled.

How did the district court deal with these issues in his
summary Jjudgment order? He didn't. He swept them under his
judicial rug. The judge, did however, declare that Engel has
entitled to his fees and expenses. But this of course did not
decide any factual issue of what Engel's expenses were. .He

had never presented them to the Court. So, the factual issue
still remained outstanding.

So how did Engel collect on his expenses? Well he committed
some fraud. In his judgment he claimed expenses that had
already been incorporated into a judgment entered after trial
on March, 2000, and then the final judgment entered on August
21, 2003. But Engel had never paid those expenses in the
first place. His client had paid virtually all of them,
except for the expenses relating tothe briefs on appeal.

DIAS ALSO PRESENTED THREE ATTORNEY'S FEES ISSUES IN HER
AFFIDAVIT:
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The three attorney fees issues were set out in her May 13,
2004 affidavit, prepared and filed by the Alterowitz law firm. Shea
has filed this affidavit with his March 14, 2006 Motino;s and
Supperting Brief and Appendix, Exhibit 20).

First, Engel was claiming extra fees for defending against the
Matthew Sisler attorney lien claim for fees as a prior attorney on
the case. Dias claimed that Engel was not entitled to extra fees.
Further, there was no provision in the retainer agreement for extra
fees. In conjunction; with this Dias asserted that when she refused
to pay the extra fees Engel accused her of deceit and
attempted to intimidate her into paying these extra fees of
$11,000. ( Affidavit, Paragraph 5)

Second, Engel and Dias were in dispute as to who was obligated
to pay the attorney lien fee awarded to Sisler. Is it the
obligation of the client to play from her share of the recovery, or
was it the obligation of the successor attorney on the case to pay
it from the fee he received? Dias had asked Engel to explain to
her why he was trying to shift the burden to her to pay Sisler, and
he refused to do so. ( Affidavit, paragraph 4). *

* Note: The issue of who was to pay the fee awarded to Sisler

was inextricably bound up with Engel's demand for extra fees,

his accusation of deceit, and his intimidating threats seeking
to get Dias to pay him.

Third, an issue existed as to who was entitled to the
statutory fees awarded on appeal. Engel claimed he was entitled to
all of them or to at least half of the statutory fees. Dias
claimed that she was entitled to the statutory fees ﬁo_be offset
agiasnt any contingency fee awarded, and that it was totally unfair
for Engel to increase his fees on appeal to 50% and also to demand
a share in the statutory attorney fees. ( Paragraph 6)

* Note should be taken here as to the ruling on statutory
fees on appeal. They were awarded to Dias. However,
statutory fees were also awarded at trial, and the
same law would also govern their disposition. However,
Engel, in the judgment took half of those fees for himself.
This is only part of the enormous fraud he pulled in the
judgment. By this act of fraud alone, Engel increased his
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judgment by over $2,500. Of course, district judge Sherlock
didn't care about such mundane and trivial matters.

DIAS ALSO PRESENTED IN HER AFFIDAVIT THE l_'SSUE
OF WHO WAS OBLIGATED TO PAY SHEA.

May 13, 2004 affidavit Dias set forth the issue of who did the
work on the case, Shea or Engel. She believed tht Engel had
actually done very little on the case, that is, that it was Shea
who did the work on the case. (Affidavit, Paragraph 10)

Further, Dias in her April 7, 2004 affidavit (prepared and
filed by the Alterowitz law firm) declared specifically that she
was shocked when she learned that Engel expected that she would
have to pay Shea for the work he did on the case. The entire
affidavit is devoted to the huge problem which Engel dumped on her
by suddenly contending that it was her obligation to pay Shea.
And she believed that Shea and Engel had worked out an agreement
for payment. And this of ‘course is true. |

But now the fact is that Shea by the corrupt rulings of
district judge Sherlock will never get paid from Engel. And even
‘worse, Engel, through the awesome corrupt judicial power of
district judge Sherlock, has financially raped his own client.
Sherlock allowed and caused the financial rape to occur and then,
to assure that the financial rape would be final, plunged his
Ijudicial sworn through Dias' legal rights by signing an ex parte
order which Engel had submitted to him. This order, once filed
allowed Engel to immediately execute on the judgment and he did.
This corrupt process effectively decapitated the Dias right of
appeal, and this is precisely what the district judge intended.

And now the entire powers that be in the legal community and
judicial community, have covered up the misdeeds of Engel and
district judge Sherlock. Such is the present way of justice in
Montana.

It makes one wonder why former D/C Strauch committed massive
fraud in preparing his so-called investigative report for the

review panel. It makes one wonder why the review panel let him get -
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away with it. And it certainly makes one wonder who all was
involved in contributing to this massive injustice and corruption
of the‘judiciallsystem?
No doubt the powers that be will still be working behind the
scenes to prevent an exposure of how justice really works in
‘Montana's courts. And sadly, the Montana Supreme Court itself has
already contributed to that process and no doubt will continue to
do so. Such are the powers of the powers that be.
. ***********************v\-v'c*********‘_*****************************9«*
For all of the foregoing reasons, Shea renews his motions
seeking the disqualification from the adjudicatory panel of
Chairman Warren, Vice chairman Dévis, and panel member Michael
Lamb. These members cannot possibly be fair to Shea and what is
- more, will do their level best to prevent an exposure of the
- -corruption that exists within the judicial system, the Commission

On Practice, and the Office of Disciplinary Counsel. In particular,

solution. Rather, they are a huge part of the problem. Both
members should resign from the Board, effective immediately.
Dated this %2 » day of June, 2006

. Chairman Warren and Vice Chairman Davis are not part of the

~Daniel J. 8

CERTIFICATE OF SERVICE
I certify that on June + 2006, I served a copy of the
foregging brief on the Office of Disciplinary Counsel.

ATTEST: A trus copy

7ED SMITH
CLERK OF SUPREME COURT
SYATE OF MONTANA
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Daniel J. Shea
Appearing Pro Se
800 Broadway
Helena, Mont. 59601

BEFORE THE COMMISSION ON PRACTICE OF THE SUPREME
COURT OF THE STATE OF MONTANA

INTHE MATTER OF DANIEL J. SHEA YSupreme Court Cauqé e
a Suspended Attorney at Law, , No0.05-606 ;
| )
YODC NO.
Respondent . )

RESPONSE BRIEF OF RESPONDENT SHEA TO MOTION OF DISCIPLINARY

COUNSEL TO TAKE THE PROCEEDINGS UNDERGROUND BY SEALING THE
RECORDS

***************>}=********************************************#:*****

PART L INTRODUCTORY COMMENTS OF SHEA RELATING TO THE MOTION OoF
THE DISCIPLINARY COUNSEL TO SEAL THE RECORDS, WHICH,
IF GRANTED, WILL TAKFE. THIS CASE INTO THE PITS OF
DARKNESS, IN VIOLATION OF THE RIGHT TO KNOW AND INSPECT
PROVISION OF MONTANA CONSTITUTION; ARTICLE I, SECTION 9.

As part of his response to the motion and brief of the D/C to seal the records identified in his
motion, Shea incorporates by reference all of his previous filings in this case as though fully set out in
his response. In particular, Shea relies on the manifold and extremely serious rule violations which
have been committed by the Commission as an entity, by Chairman Warren as the Chairman of two
review panels which have been involved on cases involving Shea, and the misconduct of other panel

members on those two panels.

Further, Shea relies on the many rule violations committed by former D/C Strauch, and ethical
misconduct, which will be set forth in this brief

The rule violations and grievous misconduct is so manifest and extensive within the
Commission membership and the Office of Disciplinary Counsel when headed by former D/C Strauch,




that they could not have taken place unless there was a wholesale violation of the prohibition against ex
parie communications as set forth in Rule 15 RLDE (2002).

It was all part of a conspiracy to dismiss the complaint which Shea had filed against Engel. It
further demonstrates that there is no true independence between the Commission and the Office of
Disciplinary Counsel. The Supreme Court has made a huge mistake in creating a commussion form of
discipline for lawyers, as well as a huge mistake in its creation of the Office of Disciplinary Counsel. As
presently constituted, they simply do not work. And most assuredly they do not serve the public
interest.

This is a classic case in how ex parte communications can undermine and indeed destroy any
concept of fair play and due process of law. And the difficulty is that no one will ever admit to the ex
parte communications and everyone proceeds as though everything was conducted in perfect
conformity to the law and to the rules. Ex parte communications can be and is one of the deadliest
instruments used to undermine due process of law and the cause of justice. It is pernicious. When it
happens, there is no way to defend against it. And there is no smoking gun. All that is seen is its deadly
results.

Further, the wrongdoing does not exist solely within the Commission itself. The wrongdoing
extends to the Office of Disciplinary Counsel while it was headed by Tim Strauch. There is no doubt
that the conspiracy to dismiss Shea's complaint filed against Engel was part of a grand conspiracy
which crossed organizational borders. It existed within the Office of Disciplinary Counsel and within
the Commission. And it also gives pause to legitimately question whether there was also external ex
parte communications from outside the membership of the Commission and the Office of Disciplinary
Counsel.

Up to this point in his filings, Shea has focused primarily on the huge wrong doing and ethical
violations of the Commission. In his response here, Shea will show that the former D/C, Tim Strauch,
is guilty of enormous wrongdoing in so-called investigative reports provided to the illegally composed
three lawyer review panel which dismissed Shea's complaint against Engel. His repert is absolutely
fraudulent.

To grant the D/C/s motion would be a travesty of justice of huge proportions. It would take all
of Shea's filing back into the dark pits of secrecy so that both the Commission and the Office of
Disciplinary Counsel can shield their illegal conduct from public view. The public is entitled to know
how the Commission and the Office of Disciplinary Counsel conducted their business in this case.
Article ], section 9 of Montana's Constitution must prevail over the wish and attempt of the D/C and
the wishes of any of the Adjudicatory Panel Commission members to shield this case from the public's

view. The public is entitled to inspect the records. The public is entitled to observe the workings of the




Commission on Practice and the Office of Disciplinary Counsel. 4

It 1s true that it is Shea who has been personally damaged by the illegal and massive misconduct
of the entire disciplinary machinery and apparatus created by the Supreme Court. Shea finds himself
facing disciplinary proceedings before an adjudicatory panel comprised of a membership where one or
more of its members have already violated their own rules in matters relating to Shea. There is no
legitimate reason why these members should not disqualify themselves from the adjudicatory panel. If
they do not remove themselves from the case, there must be remedy which their removal can be

compelled.

However, it is not just Shea who has been harmed by the misconduct of the Commission. The
public has also been harmed.

Can it be denied that one of the primary purposes of the Commission on Practice and the
Office of Disciplinary Counsel is for protection of the public? And 1s the public protected when the
Commission and the Disciplinary Counsel are guilty of massive misconduct in the same case, in effect
acting as a cabalistic conspiracy to achieve an illegal result by illegal means? We all know the answer
to this question.

Surely the public is entitled to know what has taken place. And the right to know provision of
Montana's Constitution (Article II, Section 9) overrides any interest which the Commission and the
Office of Disciplinary Counsel have in keeping this information from the public. No legitimate interest
here can override the right of the public to know how the Commission and the Office of Disciplinary
Counsel have conducted their business in this case. »

Once again, Shea asks that Commission Chairman Warren and Vice chairman Davis
disqualify themselves from this case and of course, from acting on the ODC's motion. And any
other Commission members should examine their consciences closely to determine whether or

not they should take part in voting on the D/C's motion to seal records.
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PARTII. THERE ARE NO SUBSTANTIAL AND COMPELLING REASONS WHY THE
DOCUMENTS SHOLD BE PLACED UNDER LOCK AND KEY BY
CONCEALING THEM FROM THE RIGHT OF PUBLIC INSPECTION.

ITA. THE EXCEPTIONS PROVIDED ALSO IN RULE 20 A APPEAR TO
ALLOW THE DISCIPLINARY COUNSEL TO CALL ALL THE
SHOTS AS TO RELEASE OF INFORMATION UNDER THE VARIOUS
SITUATIONS DESCRIBED. BUT THE EXCEPTIONS SHOULD NOT
BE USED TO SHIELD THE ILLEGAL CONDUCT OF THE
COMMISSION OR THE OFFICE OF DISCIPLINARY COUNSEL




Ruls 20A contains four exceptions which allow only the Disciplinary Counsel to release
information about a case before a formal complaint is filed. It also appears that the release of
information must relate to the charges against the accused before a formal complamt is filed. And even
assuming application of an exception, the information released could only inform an inquiring person,
that an informal complaint is pending, what the subject matter is of the complaint, and information as to
the status of the investigation, |

Nonetheless, Shea suggests that some of the language of the exceptions is helpful to obtaining
a general feeling for citations when the D/C should consider revealing the information.
That 15, the exceptions show that the first part of Rule 20A is not an iron clad rule,

It appears that Rule 20A is designed to protect an accused attorney. It 15 also clear that the
Rule can be used to shield the COP and the Disciplinary Counsel from public view of their own
activities which can be absolutely contrary to the public interest, which may be absolutely contrary to
the public interest, and those activities which are in fact absolutely contrary to the public interest.
This last situation is precisely that which exists in this case, now.

IL C. THE DISCIPLINARY COUNSEL AND THECOMMISSION ON
PRACTICE HAVE WAIVED ANY CLAIM THAT THE DOCUMENTS
MUST BE SEALED BY USING THE REPORT OF THE, D/C FROM
ONE REVIEW PANEL ALONG WITH THE REPORT OF THE D/C
BEFORE ANOTHER PANEL. THEREFORE, BOTH ARE ESTOPPED
TO CLAIM A RIGHT TO SEAL THE DOCUMENTS. AND SHEA WOULD
BE PREJUDICED BY NOT BEING ABLE TO USE AND REFER TO THE

ACTUAL COMPAINT HE FILED AGAINST ENGEL SO THAT THE TRUTH
- CAN BE REVEALED.

Disciplinary Counsel Strauch presented his report on Shea's cdmplaint against Engel to a
review panel composed of three lawyers: Matovich, Axelberg, and Hubble. Chairman Warren failed to
appoint any nonlawyers to this panel. This appointment process directly violated Rule 3 A and 3 B
RLDE (2002), which requires at least one nonlawyer to constitute a quorum for a review panel.

The action taken by the review panel was ilegal because the three member quorum did not include a
least one nonlawyer.”

The review panel also violated its own rules as to what it must review other than the report and
recommendation of the Disciplinary Counsel. Rule 3 B. (1) provides that "a review panel shall: (1)
review the complaint, the response from the lawyer against whom the complaint was made and any

reply from the complainant together with other relevant documents and Disciplinary Counsel's intake




summary, investigative repott, and recommendations.

Other than having the intake suminary, investigative report, and recommendations, the review
panel failed to review Shea's complaint and his supporting exhibits, failed to read Engel’s response and
exhibits, and failed to read Shea's reply. Nonetheless, the illegally composed review panel took action
to dismiss Shea's complaint that he had filed against attorney Engel. Therefore, the action of the review
panel was illegal.

Afler the dismissal of Shea's complaint, the COP review parnel failed to give Shea the required
notice of dismissal as provided in Rule 3B(10), and Rule 14. The rule expressly imposes this duty on
the review panel. |

Four months after this dismissal, D/C Strauch, presented this same investigative report as part
of another review panel report. He attached it to his second investigative report covering the complaint
of district judge Sherlock against Shea. He used this attachment, among other reasons, as a means of
attacking Shea. The attachment expressly stated on its first page that it should be attached to the
investigative report regarding the complaint by Sherlock against Shea. Essentially, both documents
were considered as one investizative report.

Based on the combined investigative report of former D/C Strauch, the review panel
authorized a complaint to be filed against Shea based on an affidavit he had filed on October 13, 2004.
This review panel had also been appointed by Chairman Warren. The review panel was composed of
three attorneys and two non lawyers. Two of the attorneys (Matovich and Axelberg) had also been on
the review panel which dismissed the complaint which Shea had filed against Engel. The third lawyer,
Jon Oldenberg, came onto the Commission on May 31, 2005 to replace attorney Hubble. The two
nonlawyers were Art Noonan, and Pat DeVries. DeVries, from Polson, had been on the COP since
1995, .

D/C Strauch, on July 29, 2005, presented both investigative reports to the second review
panel. Presumably the review panel took action on July 29, 2005, and authorized that a complaint be
filed against Shea. A complaint was filed by D/C Thompson on
October 17, 2005.

The sequence of the events leading up to the filing of the complaint is as follows: Former D/C
Strauch apparently had drafted the report for the second review panel close to the end of June, 2005.
He attached the report from the first review panel to be considered as part of his report drafted for the
second review panel. In mid June Strauch announced his resignation as Disciplinary Counsel, and his
last day as Disciplinary Counsel was July 31, 2005. He announced in an interview with a newspaper
reporter that he had taken a job with the Alterowitz law frm i Missoula.




On June 29, 2005, two days before Strauch's final day as Disciplinary Counsel, a review panel
met to consider the complaint filed against Shea by district judge Sherlock. The review panel had both
panel reports before it. Based on the report and recommendation of D/C Strauch, the panel authorized
Strauch to file a complaint against Shea.

Shea does not know when D/C Thompson assumed his position. In any event, after D/C
Thompson took over, and based on the July 29, 2005 authorization of the review panel, he drafted and
filed a complaint against Shea. This complaint was filed with the Clerk of the Supreme Court on
October 17, 2005. But in any event, based on the July 29, 2005 authorization of the review panel, he
drafted and filed a complaint and filed it with the Clerk of Supreme Court on October 17, 2005. Shea
assumes that at approximately the same time that D/C Thompson, or someone on his behalf, filed the
two reports with Shea's public file kept in the Justice Building by the Commission on Practice.

* The fundamental and undeniable fact is that the D/C filed both review panel reports as part of |
Shea's public file. Equally fundamental and undeniable is that the two reports for panel review were
presented to the second review panel as one document or one filing. These reports were filed as a
public record.

By taking this action the Disciplinary Counsel has waived any right to claim that the documents
are not public documents. The D/C made them so. Both reports should remain as a public record.

By his own actions the D/C has waived any right to claim the documents must now be taken out of the
public domain and placed under lock and key. And by his own conduct the D/C is now estopped to
now claim that the first review panel report must lose its status as a public document.

' Further, the Commission itself has waived its right to now claim confidentiality, and therefore is
also estopped from claiming confidentiality of the report to the first panel. In fact the review panel
meeting on July 29, 2005 had both panel review reports presented to them by the D/C for their
consideration. It is now a little late for either the D/C or the Commission to invoke the general rule
stated in the first part of Rule 20A in an effort to now claim confidentiality.

Shea has alleged massive wrongdoing on the part of the former Disciplinary Counsel and by the
Commission, although he does not extend his allegation to every member of the Commission, Shea has
learned that the COP is tightly controlled by Chairman Warren and Vice chairman Davis. Basically,
other than votes of members on a review panel or adjudicatory panel, they seem to call all the shots.
Shea would be extremely prejudiced if he were not entitled to rely on his documents which he had filed
to establish the misconduct of the former disciplinary counsel and certain member of the Commission.

Shea has filed the documents he has to defend himself against the illegal actions which the
former Disciplinary Counsel and the current Commission (not including all members) have taken

against him. By massive misconduct, the dismissal of Shea's complaint against Engel was manipulated




oy both the former disciplinary counsel and by the review panels, or those on the review panels who
control the shots. Shea can only protect himself and defend himself by making a public record of his
filings against Engel. His complaint was illegally dismissed. The former D/C Strauch had filed a totally

fraudulent report to the review panel as part of his unlawfil efforts achieves a dismissal of the

complaint. He was successful.

ILD. THE OFFICE OF DISCIPLINARY COUNSEL AS WELL AS THE

COMMISSION ITSELF MUST RECOGNIZE THE OVERRIDING
RIGHT TO KNOW PROVISION IN ARTICLE I, Section 9 OF
MONTANA'S CONSTITUTION. THIS OVERRIDING RIGHT, COMBINED B
WITH THE CONDUCT OF THE ODC AND THE COMMISSION RESULTING
IN A WAIVER ESTOPPEL, REQUIRES THAT THE MOTION OF :
THE DISCIPLINARY COUNSEL TO SEAL THE RECORDS MUST BE DENIED,

- ONLY THEN CAN THE PUBLIC INTEREST BE PROTECTED.

In addition to the many exceptions provided in Rule 20A itself. Shea argues that the Office of
Disciplinary Counsel and COP have waived any claims to secrecy and they are now estopped to rely on
any such claims. The COP must proceed by application of the Montana Rules of Civil Procedure as the
Montana Rules of Evidence. Application of these rules here shows that the ODC and COP have
waived any requirements relating to confidentiality, and they are now estopped from claiming they are
entitled to take all of these proceedings and all the records underground, sealed from public scrutiny
and public exposure.

In this case, insofar as the conduct of former D/C Strauch, the conduct of COP, and the
conduct of D/C Thompson, the damage has already been done. The entire disciplinary apparatus and
machinery applicable for enforcement of the disciplinary rules, is itself guilty of massive misconduct,
something that must be seen, that is read, to be believed. It is absolutely mind boggling.

It is not just Shea who is entitled to the information. It is true that he is the person who has
been personally damaged by the illegal and massive misconduct by the entire disciplinary machinery and
apparatus created by the Montana Supreme Court. Even now, Shea is facing proceedings before an
adjudicatory panel in which one or more of its members have violated the rules in matters relating to
Shea. However, it is not just Shea who has been harmed by this massive misconduct.

The public also has been harmed. Can it be denied that one of the primary purposes of the
Commission on Practice and the Office of Disciplinary Counsel is for protection of the public? Is the
public protected when the COP and Disciplinary Counsel are guilty of massive misconduct? We all
know the answer to this question. Surely, the public is entitled to know what has taken place. And the
right to know provision of Montana's Constitution (Article I, Section 9), overrides any interest that the




Commission and Office of Disciplinary Counsel have in keeping his information from the public. The
public is entitled to know how their business is conducted in reality. No legitimate interest can override
the right of the public, that is, the people, to have this information.

Shea is entitled to keep all of the information and documents as part of the public record. For
his own defense he is entitled to rely on these documents to establish the illegal conduct of COP as an
entity, the illegal conduct of its officers, the illegal conduct of its review panel members, and the illegal
conduct of former D/C Strauch. -But just as surely, the public is entitled to have access to this
information. |

Only the actual contents of Shea's complaint against Engel together with his exhibits, can
establish the full measure of the nature and extent of the massive ethical violations committed by Engel.
And the enormity of the violations committed by Engel is directly connected to the enormity of the
misconduct by the COP and the Disciplinary Counsel in dismissing the complaint. What and whose
interests were being served by this dismissal? Was the dismissal related to the cover-up of misconduct
of any person or public official related to this case? Surely the Disciplinary Counsel and COP had
motives for seeking the dismissal in the face of the enormous wrongdoing which Shea had shown in his
complaint filed against Engel. What were their motivations? Whatever their motives, they were not
legitimate.

And only by keeping the information public can the public know the appalling misconduct of
the Commission, its officers, and the Office of Disciplinary Counsel acting through former D/C
Strauch.

Concerning the misconduct of former D/C Strauch, acting as a public officer and governmental

officials appointed by the Montana Supreme court to carry out the duties entrusted to the Court by the
Montana Constitution:

Only by keeping the documents and information in the public domain, then can the public
makes its own determination of whether former D/C Strauch submitted a fraudulent report to

the review panel in seeking a dismissal of the complaint which Shea had filed against attorney -
Engel.

Only then can the public make its own determination of whether or not it was proper for
former D/C Strauch to use his review panel report in another proceeding by attaching it to and
relying on it as part of the report he made recommending that a charge be filed against Shea
based on the complaint of district judge Sherlock.

Oniy then will the enormous wrongdoing of former D/C Strauch be exposed. And this, the
public has the right to know. He was acting as an employee and officer and agent of the




Montana Supreme Court in preparing his review panel reports and in requesting the review
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panels to act on and adopt his recommendations.

And all members of the Commission on Practice have been appornted by the Montana Supreme
Court as its officers and agents to carry out the duties of disciplinary enforcement. These duties have
been entrusted to and imposed on the supreme Court by the Montana Constitution. Presurably, the
ultimate beneficiary of a proper and faithful adherence to these duties is the public. And if there has

been a betrayal of that public trust, not just Shea, but the public is entitled to know.

Only then will the public know whether or not the Commission itself has violated the rules
promulgated by the Supreme Court for application to disciplinary enforcerent proceedings.

Only then will the public know whether or not the Commission Chairman himself, has
violated the rules promulgated by the Supreme Court for application to disciplinary
enforcement proceedings.

Only then will the public know whether or not the review panels involved in Shea's case
have violated the rules promulgated by the Supreme Court for application to
disciplinary enforcement proceedings. '

Both review panel reports are now part of the public record. Shea found them as part of the
public record in his file at the COP office in the Justice Building. Most certainly Shea had the right to
file those documents which would expose both documents as being false representations of the facts.
Former D/C Strauch wrote these reports intending that the review panels act on the content of his
reports and on his recommendations. Most certainly the public has a right to know the documents on
which Shea relies to establish that the panel reports are deliberately false representations of the facts.

The public is also entitled to know the process of appointing the two review panels in this case

“and the roles of the review panels in dismissing the complaint which Shea had filed against Engel and
then in approving the request of former D/C Strauch that a complaint be filed against Shea based on
the complaint of district judge Sherlock. For example, the public is entitled to know:

***Whether Chairman Warren acted alone in appointing the members of each review panel,
and if not, with whom did he consult?

***Whether or not any rules were violated in appointing the membership to each of the review panels.

***Whether or not either review panel violated any rules in performing its functions as a review panel.




**Why the COP deliberately chose to violate its rules by not giving Shea the required notice that his
compla nt aganst Engel hﬂd been dismissed.

***Why, when Chairman Warren was most certainly aware that Shea had not been given the required

notices, the COP still failed to give any notices so that the review process could be started
concerning the dismissal.

***The nature and extent of any violation of Rule 15 RLDE (2002), which is a strict rule against ex
parte communications, except for certain limited purposes. Former D/C Strauch could not have

done what and the Commission could not have done what it did without a wholesale violation
this rule.

*#*Any other rule violations by COP in relation to its dismissal of the complaint filed by Shea against

Engel and in relation to the formal complaint now filed against Shea based on the complaint of
District judge Sherlock.

As a complainant and as an accused, Shea most certainly has a right to know the answers to
these questions. Furthermore, if the right to know provision of Montana Constitution Article I,

Section 9, has any meaning at all, any teeth at all, the public has an even broader noht to this
information.

*** Ostensibly the Supreme Court promulgated these rules for the protection of the public,

***The public is entitled to know whether or not its governmental institutions are following
the rules. Only in this way can the public know that these governmental entities are
performing to the standards required for good government.

***How possibly can the public know if its interests are being protected by the disciplinary
system if the Commission and Office of Disciplinary Counsel can hide behind the screen of
privacy so that their operations are not subject to public scrutiny?

There is an overriding public interest under Article I Section 9 of the public's right to know the
truth about how the Commission on Practice and Office of Disciplinary Counsel operate in reality. This
right of the public, when combined with the waiver clearly manifested by the conduct of the ODC and
the Commission, results in an estoppel against both entities to claim that the records involved must be
sealed. Only Shea and the public would be harmed by sealing the records. There are no legitimate
rights of privacy attaching to anyone else which would require a draconian sealing of the records. This
would arouse only more suspicion on the part of the public as to how our government really operates

as opposed to the common perception which these governmental entities like to give to the public. The




Commission on Practice and the Office of Disciplinary Counsel are no exceptions.

The constitutional fight of the public to know, when combined with the conduct of the Office
of Disciplinary Counsel and that of the Commission on Practice, requires arecognition and a ruling that
they have waived any right to lock up these records to shield them from public view. They are now
estopped by their own conduct fom relying on a claim of confidentiality. Moreover, the overnding
right of the public to know what is going on in their governmental institutions, dictates that all of the

records Shea has filed are and should remain as public docurnents for the public to inspect.

PRI SSORCR P 3 Ve kN st ot s vt o ot bt L I OORON N ' e e Yotk Y e e sk e sk e e ok kb o Lo
:'.‘}:,‘:,‘:.‘:;":’.:'.:’.;’-7‘::‘:;'.:’:7‘:,‘i:.'=:‘:,’~.‘::‘.:‘.'7'.,’:7‘:,‘:,‘..’:A‘,‘::’::’:;‘::’:}::’.:’...:'..'::':'.'.7'.:’.i::‘:?‘:k:‘:.‘::'\x:':.‘t}::’:.’.}::‘:,-.u‘:n:‘:..

PARTHLI  THE STRAUCH REPORT TO THE REVIEW PANEL TOTALLY
OMITTED ANY FACTUAL ASSERTIONS MADE BY SHEA. YT CONSISTS
ENTIRELY OF ENGEL'S FACTUAL ASSERTIONS. SHEA ILLUSTRATES -
HIS CONTENTION BY A TABLE WHICH CONTRASTS THE FACTUAL
ASSERTIONS OF SHEA CONAINED IN THE INVESTIGATIVE REPORT
AS CONTRASTED WITH THE FACTUAL ASSERTIONS OF ENGEL
CONTAINED IN THE INVESTIGATIVE REPORT. '

The report of D/C Strauch to the review panel totally fails to set out the factual assertions of
Shea, but relied entirely on Engel's factual versions. The investigative report provided to Shea by the
COP personnel consists of 10 pages. Shea has numbered each page at the bottom because the report
did not number the pages. Also, Shea has given each paragraph on each page a letter designation for
reference purposes.

To start, Shea emphasizes that in D/C Strauch's entire report of 10 pages, he never once used a
factual assertion of Shea as to the varioug matters which the D/C selectively covered in his investigative
report. However, it is an entirely different matter for Engel's factual assertions. Every one of the factual
assertions contained in Strauch's so-called investigative report is one which Engel has made.
Therefore, anyone who read the investigative report with any sense of fairness and curiosity would at
once wonder why he or she is reading only Engel's version of the facts.

It 1s also very clear that the D/C did not provide the review panel with anything other than his
investigative report. Rule 3 B(1) RLDE (2002) requires that a review panel before it takes action on a
complaint must review the complaint, the response of the attorney, and the reply of the complaint,
together with all relevant documents which were also supplied to the D/C. It is more than abundantly
clear that the illegally selected panel, consisting entirely of three lawyers, based its decision on the so-
called investigative report submitted by D/C Strauch.

In the table immediately below, for each of the 10 pages of the report, Shea demonstrates
the failure of D/C Strauch to set out any of the factual assertions of Shea, and contrasts it with the




factual assertions listed for Engel on each page on a paragraph by paragraph basis,

FACTUAL ASSERTIONS OF SHEA COVERED IN THE REPORT

Pagel None None

Page 2 None Entire page A B,.CDETF
Page3 None Entire page A.B,C,DE
Page4 None Entire page AB,CDE
Page 5 None Entire page AB,C,D,E
Page 6 None Paragraphs A B E

Page 7 None Paragraphs A F,G
Page8 None Paragraph A |
Page9 None : Paragraph B

Page 10 None | None

This table demonstrates that those three lawyers who comprised the review panel appointed by
Chairman Warner (Matovich, Axelerg, and Bubble) were reading only Engel's factual assertions.
D/C Strauch totally eliminated from his report any factual assertions made by Shea. So, let us say, and
to put it mildly, D/C Strauch rigged his investigative report to assure that it was on a one way track
headed for a decision of the review panel to dismiss Shea's complaint.

Based on the mission directed investigative report of D/C Strauéh, 15 there any wonder then
why those also in the COP organizational structure, failed to give Shea the required notice that his
complaint had been dismissed and failed to provide written notice to Shea that he had a right to seek
reconsideration as well as Supreme Court review if the request for reconsideration was denied.

There can be no doubt by nature of D/C Strauch's investigative report, that his
. mission was directed solely to obtaining a dismissal of Shea's complaint. And to do so he filed a
fraudulent investigative repbrt. And it is equally clear that Strauch could not provide such a fraudulent
report and then provide the panel with the totality of Shea's complaint against Engel. It consisted of 23
separate charges, and was 401 pages long, all drafted by Shea. In addition, Shea provided a 33 page
letter summarizing each of the 23 separate charges. In addition, this letter provided the D/C with some
necessary background.

The ODC provided Engel with complete copies of this information so that he could write his
response. Engel's response, less than 30 pages, avoided and evaded almost every charge. Shea replied
as best he could to Engel's response and also in his reply told D/C Strauch tht Engel had evaded an
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answer for most of the charges set forth in the complaint.

Following 15 a verbatim rendering of the caption headings for each of the twenty three
professional misconduct charges which Shea filed against Engel. Shea also sets out the number of
pages for each part of the complaint.

PART HTA. THE CAPTION HEADINGS USED BY SHEA FOR THE
COMPLAING HI FILED AGAINST ATTORNEY JOSEPH .
PARTL REQUEST THAT THIS COURT TAKE JUDICIAL NOTICE OF AN

ORDER ENTERED BY THE CASCADE COUNTY DISTRICT
COURT IN CAUSE WHICH FOUND THE NEED TO APPOINT A
CONSERVATOR FOR THFE ESTATE OF ALICE p. KLOSS, AGED
97. THE VALUE OF HER ESTATE HAD DISSIPATED FROM
APPROXIMATELY §900,000 1IN 2000 TO AS LITTLE AS $5,000 AT
THE PRESENT TIME.

PARTIL REQUEST IS HEREBRY MADE THAT THE DECEIT OF

CONSERVATORSHIP OF ALICE KLOSS, AND IN THE PRESENT

PART 111 ATTORNEY ENGEL HAS COMMITTED ACTS OF GRIEVOUS
MISCONDUCT IN THE PROCESS OF SEEKING STATUTORY

ATTORNEY FEES ON APP . ATTORNEY ENGEL PREPARED
AND PRESENTED FALSE EVIDENCE.

PARTIV. THE EXPENSE STATEMENTS SUBMITTED BY ATTORNEY
ENGEL ARE FALSE AND UNACCEPTABLE.

PARTY. CONTRARY TO THE RULES OF PROFESSIONAL CONDUCT,
ATTORNEY ENGEL’S RETAINER AGREEMENT FAILS TO
CONTAIN' A PROVISION STATING WHETHER EXPENSES ARE,
TO BE DEDUCTED FROM THE GROSS RECOVERY. ENGEL bIb
NOT FINANCE THE CASE; MARCIA DIAS FINANCED THE
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PART V1.

PART VIL

PART VI

PART IX.

PART X

CASE. NOT WITHSTANDING THESE FACTS, ATTORNEY
ENGEL NOT ONLY REFUSED TOALLOW HER TO DEDUCT
ALL OF THE EXPENSES INCURRED IN LITIGATION IN THE
CASE BEFORE COMPUTING THEA CONTINGENCY FER
PERCENTAGE,

- FURTHER, IN CORRESPONDENCE WITH HIS CLIENT ON THIS
SUBJECT HF MISPRESENTED THE CONTENTS OF T HE RETAINER
AGREEMENT BY TELLING BER YT CONTAINED A FPROVISION THAT
THE CONTINGENCY FEF, PERCENTATE MUST BE COMPUTED ON
THE GROSS RECOVERY.

(Six pages of complaint facts)

MARCIA DIAS JS ALSO ENTITLED TO DEDUCT THE ENGEL :
EXPENSES FROM THE GROSS RECOVERY BEFORE CALCULATION
OF THE CONTINGENCY FEE PERCENTAGE.
(Four pages of complaint facts)

BECAUSE ATTORNEY ENGEIL, DID NOT DO THE WORK ON THE
APPEAL, THE 50% CONTINGENCY FEE WHICH HE IS CLAIMING

ADDITIONAL REASONS WHY ENGEL IS NOT ENTITLED TOA
50% FEE.,

- (Nine pages of complaint facts)

ATTORNEY ENGEL HAS IMPROPERLY CHARGED ADDITIONAL,
FEES TO HIS CLIENT TO DEFEND AGAINST THE ATTORNEY LIEN
CLAIM OF MATTHEW SISSLER.

~ (thirteen pages of complaint facts)

ATTORNEY ENGEL, IN HIS DESIRE TO OBTAIN ADDITIONAL FEES
FOR DEFENDING AGAINST THE MATTHEW SISLER ATTORNEY
LIEN CLAIM, FALSELY, REPEATEDLY, AND MALICIOUSLY
ACCUSED MARCIA DIAS AND MYSELF OF DECEIT IN RELATION
TO THE SISLER ATTORNEY LIEN.

(Fifteen pages of complaint facts.)




PART XL

PART XHI

PART X1V

PART XV

THE CONTROLLING LAW HOLDS THAT THE SECOND ATTORNEY
ON THE CASE MUSYT PAY FROM HIS FEE THAT FEE AWARDED TO
THE FIRST ATTORNEY ON THE CASE. THEREF ORE, ATTORNEY
ENGEL MUST PAY FROM HIS FEE THE FEE AWARDED TO
MATTHEW SISLER.

IN CLAYMING THAT MARCIA DIAS MUST PAY THE FEF, AWARDED

TO SISLER AS A PRIOR ATTORNEY ON THE CASE, ENGEL

RESORTED TG ACCUSATIONS OF DECEIT AGAINST MARCIA DIAS

AND MYSELF. ENGEL IS GUILTY OF GRIEVOUS MISCONDUCT,
(Nineteen pages of complaint facts.)

ATTORNEY ENGEL COMMITTED DECEIT AND FRAUD ON HIS
CLIENT, ON ME, AND ON THE COURT BY HIS CONDUCT AND
STATEMENTS IN DENYING THAT HE HAD A DUTY TO PAY ME AND
BY HIS CONDUCT IN DENYING THAT WE HAD A FEE SHARING
AGREEMENT.,

(32 pages of complaint facts)

ATTORNEY ENGEL FATLED TO PROPERLY REPRESENT HIS CLIENT
BY NOT OBTAINING ENTRY OF JUDGMENT BEFORE DEALING WITH
THE ATTORNEY LIEN CLAIMS OF MATTHEW SISLER AND ERIC
RASMUSSON. ATTORNEY ENGEL ALSO PROVIDED FALSE
INFORMATION TO HIS CLIENT.

(9 pages of complaint facts)

ATTORNEY ENGLE FAILED TO PROPERLY REPRESENT HIS CLIENT
IN DEFENDING AGAINST THE ATTORNEY LIEN CLAIM OF
MATTHEW SISLER AND HE HAD AN OVERRIDING CONFLICT OF
INTEREST WHICH PREVENTED THE FAITHFUL DISCHARGE OF HIS
DUTIES AND CONSTITUTED A BREACH OF FIDUCIARY DUTY ‘

(28 pages of complaint facts)

ATTORNEY ENGEL VIOLATED THE FIDUCIARY DUTIES OWED TO
HIS CLIENT IN FAILING TO DEFEND AGAINST THE ATTORNEY'S

LIEN NOTICE OF ERIC RASMUSSON FOR COSTS. ENGEL DID
NOTHING AND LET THE ENTIRE MATTER GO BY DEFAULT. IN FACT
MARCIA DIAS OWED APPROXIMATELY $70.00, BUT ENGEL ALLOWED
PAYMENT OF THE ENTIRE CLAIM BY FAILING TO DEFEND HER.

ENGEL ADDS FURTHER INSULT TO INJURY BY INSISTING THAT
HIS CLIENT MUST PAY THE RASMUSSON CLAIM FROM HER SHARE

OF THE RECOVERY.

b
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PART XVIL.

PART XVIL

PART XVIIL

PART XIX.

PART XX.

(6 pages of complaint facts.)

ATTORNEY ENGEL FAILED IN HIS DUTIES TO PROPERLY

REPRESENT HIS CLIENT BY DEMONSTRATING HIS INABILITY

TO DEFEND AGAINST THREE MOTIONS OF THE OPPOSING PARTY
'DESIGNED TO STALL ENTRY OF JUDGMENT AND REDUCE THE
AMOUNT OFTHE JUDGMENT. (7 pages of complaint facts)

ATTORNEY ENGEL FAILED TO PROTECT THE INTERESTS OF
BIS CLIENT FROM THE ERRONEOUS COURT ORDER ENTERED
ON AUGUST 21, 2003 RELATING TO THE PAYMENT OF MATTHEW
SISLER AND ERIC RASMUSSEN. (10 pages of complaint facts)

BETWEEN EARLY AUGUST AND NOVEMBER 11, 2003, WHEN
ENGEL FORMALLY WITHDREW FROM THE CASE AND FILED HIS
NOTICE OF CHARGING LIEN, MARCIA DIAS EFFECTIVELY
WAS WITHOUT REPRESENTATION. ENGEL HAD REFUSED TO
REPRESENT HER, AND EVEN AFTER HIS DISCHARGE HE
FAILED AND REFUSED TO TAKE ACTION UNTIL NOVEMBER

11,20603. ENGEL ABANDONED HIS CLIENT.

(14 pages of complaint facts)

ATTORNEY ENGEL ABUSED HIS ATTORNEY'S PRIVILEGE AND
IS GUILTY OF ABUSE OF PROCESS AGAINST MARCIA DIAS.
HE FILED A NOTICE OF CHARGING LIEN WHEN HIS RIGHT
TO A CHARGING LIEN NO LONGER EXISTED BECAUSE THE
FUNDS HAD ALREADY BEEN DISBURSED TO ENGEL AND HIS
CLIENT.

ALMOST TWO MONTHS AFTER THE FUNDS HAD BEEN DISBURSED
BY THE CLERK OF COURT TO ENGEL AND HIS CLIENT AND
DEPOSITED IN BOTH THEIR NAMES ATTORNEY ENGEL FILED
A NOTICE OF ATTORNEY LIEN IN DISTRICT COURT. THIS
FILING IS AN ABUSE OF PROCESS. ENGEL NO LONGER HAD
A CHARGING LIEN. ENGEL FILED HIS NOTICE OF LIEN TO
HARASS, EMBARRASS, AND INTIMIDATE MARCIA DIAS.

(13 pages of complaint facts)

AFTER HE SIGNED THE ARBITRATION AGREEMENT ATTORNEY
ENGEL ILLEGALLY INCLUDED THE STATE BAR STAFF BY

HIS EX PARTE CONTACTS, OTHERWISE CONDUCTED HIMSELF
IN BAD FAITH, INTIMIDATED AND THREATENED HIS FORMER




CLIENT, PROVIDED FALSE AND MISLEADING INFORMATION TO
THE STATE BAR, AND TLLEGALLY FILED A PETITION IN
DISTRICT COURT TO ENFORCE A CLAIMED ATTORNEY'S
LIEN WHEN THE STATE BAR STILL HAD JURISDICTION,

(33 pages of complaint facts)

PART XX1

PART XXIL

PART XXIIL

PART XIX

ATTORNEY ENGEL FILED HIS PETITION TO ENFORCE HIS
CLAIMED ATTORNEY'S LIEN IN DISTRICT COURT IN VIOLATION
OF THE JURISDICTION OF THE STATE BAR OF MONT ANA
WHERE PROCEEDINGS WERE PENDING IN ARBITRATION.

(21 pages of complaint facts)

BY HIS PETITION DIRECTLY SEEKING RELIEF AGAINST ME

BUT NOT JOINING ME AS A PARTY, ENGEL INTENDED WITH

ALL POSSIBLE MEANS, TO DENY ME OF BUE PROCESS OF LAW.
ENGEL WAS SEEKING AN ADJUDICATION OF MY RIGHTS
WITHOUT MY PRESENCE TO DEFEND AND ASSERT MY RIGHT TO
COMPENSATION. ATTORNEY ENGEL INTENDED TO AND DID
DEPRIVE MARCIA DIAS OF DUE PROCESS RIGHTS BY FAILING
TO JOIN ME AND BY RESISTING MY JOINDER AS A PARTY TO
THE ACTION.

(38 pages of complaint facts)

BETWEEN FARLY AUGUST AND NOVEMBER 11, 2603 WHEN

ENGEL FORMALLY WITHDREW FROM THE CASE AND FILED

HIS NOTICE OF CHARGING LIEN, MARCIA DIAS EFFECTIVELY
- WAS WITHOUT REPRESENTATION. ENGEL HAD REFUSED TO

REPRESENT HER, AND EVEN AFTER HIS DISCHARGE HE

FAILED AND REFUSED TO TAKE ACTION UNTIL NOVEMBER

11,2003. ENGEL ABANDONED HIS CLIENT.

(14 pages of complaint facts)

ATTORNEY ENGEL ABUSED HIS ATTORNEY’S PRIVILEGE
AND IS GUILTY OF ABUSE. OF PROCESS AGAINST MARCIA
DIAS. HE FILED A NOTICE OF CHARGING LIEN WHEN HIS
RIGHT TO A CHARGING LIEN NO LONGER EXISTED BECAUSE
THE FUNDS HAD ALRFADY BEEN DISBURSED TO ENGEL

AND HIS CLIENT.

ALMOST TWO MONTHS AFTER THE FUNDS HAD BEEN
DISPERSED BY THE CLERK OF COURT TO ENGEL AND HIS
CLIENT AND DEPOSITED IN BOTH THEIR NAMES, ATTORNEY
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PART XX

PART XXI

PART XX1I

PART XXX

ENGEL FILED A NOTICE OF ATTORNEY LIEN IN DISTRICT
COURT. THIS FILING IS AN ABUSE OF PROCESS, ENGEL NO
LONGER HAD A CHARGING LIEN. ENGFEL FILED HIS NOTICE,
OF LIEN TO HARASS, EMBARRASS, AND INTIMIDATE,
MARCIA DIAS. ( 13 pages of complaint facts)

AFTER BE SIGNED THE ARBITRATION AGREEMENT ATIORNEY
ENGEL ILLEGALLY INCLUDED THE STATE BAR STAFF BY
HIS EX PAETE CONTACTS, OTHERWISE CONDUCTED HIMSELF

N BAD FAITH, INTIMIDATED AND THREATENED HIS FORMER

CLIENT, PROVIDED FALSE AND MISLEADING INFORMATICN
TO THE STATE BAR, AND ILLEGALLY FILED A PETITION IN
DISTRICT COURT TO ENFORCE A CLAIMED ATTORNEY’S
LIEN WHEN THE STATE BAR STILL HAD JURISDICTION.

(33 pages of complaint facts)

ATTORNEY ENGEL FILED HIS PETITION TO ENFORCE HIS
CLAIMED ATTORNEY’S LIEN IN DISTRICT COURT IN
VIOLATION OF THE JURISDICTION OF THE STATE BAR OF
MONTANA WHERE PROCEEDINGS WERE PENDING IN
ARBITRATION. (21 pages of complaint facts)

BY HIS PETITION DIRECTLY SEEKING RELIEF AGAINST ME
BUT NOT JOINING ME AS A PARTY, ENGEL INTENDED WITH
ALL POSSIBLE MEANS, TO DENY ME OF DUE PROCESS

OF LAW. ENGEL WAS SEEKING AN ADJUPICATION OF MY
RIGHTS WITHOUT MY PRESENCE TO DEFEND AND ASSERT MY
RIGHT TO COMPENSATION. ATTORNEY ENGEL INTENDED

TO AND DID DEPRIVE MARCIA DIAS OF DUE PROCESS RIGHTS
BY FAILING TO JOIN ME AND BY RESISTING MY JOINDER AS

A PARTY TO THE ACTION. (38 pages of complaint facts)

ON MARACH 4, 2004, IN ARGUING THAT HE WAS NOT
REQUIRED TO JOIN ME AS A PARTY IN HIS ACTION FOR
FEES EXPENSES, ENGEL FILED A BRIEF ON WHICH THE
DISTRICT COURT RELIED IN RULING THAT ENGEL

WAS NOT REQUIRED TO JOIN ME AS A PARTY TO THE
ACTION. THE ORDER ENTERED ON MARCH 2, 2004 RELIED
ON THE REPRESENTATIONS MADE BY ATTORNEY ENGEL
IN HIS BRIEF. THOSE REPRESENTATIONS WERFE FALSF.
ENGEL OBTAINED AN ORDER OF THE COURT BY FALSE
REPRESENATIONS.

25 pages of complaint facts)

T
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PART V. SHEA SETS OUT HERE THE NATURE OF FACH CEARGE HE FILED
AGAINST ENCEL BY QUOTING THE CAPTION USED FOR THE
HEADING OF FACH SEPARATE CHARGE USED IN THE COMPLAINT.
THEN SHEA SETS OUT THE BASIC ALLEGATIONS AND HOW THE
DICIPLINARY COUNSEL HANDLED THE RESPONSES OF ENGEL AS
WELL AS SHEA'S STATEMENT OF THE ALLEGATIONS AND OF THE
FACTS.

To support his contentions here Shea adopts by reference his entire complaint filings on April
9, 2004 as though it were fully set out in this Part IV. This includes Shea's complaint, his summary
letter filed with his complaint and the exhibits filed in support of his complaint. And if the present D/C

wants to supplement these with the exhibits filed by Engel when he filed with his response, Shea has no
objection.

Please note that Shea has changed the numbers for each part of his complaint from Roman
Nurmerals to Arabic Numbers so that the numbers are less confusing from the Roman Numerals used
for each division of this brief. However, so there is no confusion in referencing, Shea has also listed the
Roman numeral as the last item after the caption,

A SUMMARY OF THE NUMBER OF CHARGES TC WHICH ENGEL FILED A
RESPONSE. SHEA HAD FILED TWENTY THREE SEPARATE CHARGES:

It was extremely difficult to go through Engel's response because of its lack of organization,
and lack of identification of the subject matter when making a transition from one subject to another.
In fact, Shea makes this same criticism of the investigative report filed by former D/C Strauch. Clearly,
his report must have been intended to confuse and fiustrate the review panel. The summary follows:

1. Shea filed twenty three (23) separate charges against Engel.

2. Engel filed a response to only eight of them. One of these eight related to the Kloss case
charge (Part X of the complaint.). The second of the eight responses related to the
Charge in the Wagner case (Part II of the Complaint)

3. The remaining twenty one charges related to alleged ethical violations in the Dias case in
relation to the case of Dias v. HMHB. BDV 95-018)

a. HMHB et al, BDV 95-018). Of these twenty one (21) charges, Engel filed a
response in only six of them.

b. Therefore, Engel failed to file a response to fifteen (15) of the twenty one
charges, relating to his ethics violations in the Dias. case. However, former D/C
Strauch in his investigative report except, for at most two instances, did not
indicate that Engel had not filed a response. He misled the review panel
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Part 1 of Complaint:

REQUEST THAT THIS COURT TAKE JUDICIAL NOTICE OF AN ORDER
ENTERED BY THE CASCADE COUNTY DISTRICT COURY IN CAUSE
WHICH FOUND THE NEED TO APPOINT A CONSERVATOR FOR THE
ESTATE OF ALICE P. KLOSS, AGED 97. THE VALUE OF HER ESTATE
HAD DISSIPATED FROM APPROXIMATELY $200,000 IN 2060 TG AS
LEITTLE AS $5,000 AT THE PRESENT TIME,

(14 pages of complaint facts) (PARTI)

D/C Strauch reported to the review panel that he had incorporated this part of the charges into
a larger complaint that had been authorized in relation to Engel's misconduct in the Xloss case. Shea
learned after he filed the complaint that a much larger and more complete complaint had been filed by a
law firm in Great Falls. When Shea filed his complaint against Engel on this charge he relied entirely on
an order that had been issued by the Cascade County District Court which had determined the need for
the appointment of a conservator for the Alice Kloss estate.

PART 2 OF COMPLAINT:

REQUEST IS HEREBY MADE THAT THE DECEIT OF ATTORNEY
ENGEL IN THE CASE OF ENGEL V. WAGNER BE CONSIDERED, AND
FURTHER, THAT JUDICIAL NOTICE BE TAKEN OF THIS CASE
BECAUSE IT TIES DIRECTLY INTO A PATTERN OF CONDUCT
ENGAGED IN BY ATTORNEY ENGEL. HIS PATTERN STARTED IN AT
LEAST 1992, CONTINUES IN CASCADE COUNTY COURT CASE OF THE
CONSERVATORSHIP OF ALICE KLOSS, AND IN THE PRESENT CASE
OF ENGEL V.DIAS. (PARTHO)
( 8 pages of complaint facts)

D/C Strauch failed to set out the issues in this part of the complaint and failed to set out the
facts. He represented in his report to the review panel that he had decided to recommend charges. He
justified this on his statement that two previous complaints had been filed in relation to this case.

Essentially, in this case, Engel had a fiduciary relationship with a woman in which she was
either a client or at least one who had a legitimate claim to receiving part of the settlement of the case
involved. Engel settled the case and did not tell her. He kept some o the proceeds for himself. The rest
he had not yet received. This woman learned of the settlement when she called Engel inquiring about
the case. From there the proceedings began in district court and apparently are still there, with the
absolute assurance that this woman will never recover a dime from Engel.
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Shea believes that the previous complaints were not dismissed on the merits. Rather, they were
dismissed because there was a civil proceeding peading at the same time. When the complaints wers
filed the Commission on Practice had a rule or practice that no complaints could be filed with regard to
a civil proceeding that concerned the subject matter involved. Since that time the rules have been

changed to allow such complaints even though there is a civil matter pending also concerning the same
subject matter.

***$************$*********$**********$#***************$$$********

Part 3 of Complaint:

ATTORNEY ENGEL HAS COMMITTED ACTS OF GRIEVOUS
MISCONDUCT IN THE PROCESS OF SEEKING STATUTORY
ATTORNEY FEES ON APPFAL. ATTORNEY ENGEL PREPARED
AND PRESENTED FALSE EVIDENCE. (PART Iy

(45 pages of complaint facts)

In the part of the complaint Shea set out in detail the spectfics of the massive fraud and perjury
of Engel as set forth in Engel's affidavit and supporting invoice seeking statutory attorney's fees on

appeal. Shea adopts and incorporates by reference all of his complaint and material relating to Charge
I :

Did Engel file a response? Engel did file some kind of a response, if you can call it that. Most

of it was devoted to launching a personal attack aganst Shea? He really did not respond to the
specifics of the complaint? '

Did D/C Strauch set this out as an issue? I D/C Strauch set this out as an issue, it was
bunched with several other issues.

Did D/C Strauch set forth Shea's factual assertions? No. D/C Strauch did not cover the
specifics of Shea's factual assertions. He omitted Shea's factual assertions. This is fraud by omission. .

Did D/C Strauch set forth Engel's factual assertions? Yes. D/C Strauch, to the extent that

Engel answered this charge, set forth Engel's factual assertions. Strauch combined this with other
factual assertions Engel made throughout his entire response.

In recommending a dismissal, Strauch did not specify this issue. He just more or less lumped
the issues together.

*******************************************************************
Part 4 of Complaint:

THE EXPENSE STATEMENTS SUBMITTED BY ATTORNEY ENGEL ARE
FALSE AND UNACCEPTABLE. (PART IV) '
(21 pages of complaint facts)
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In his Complaint Part IV (22 pages) Shea set out very specifically the areas and ways in which
Hngel's expense statements were false, in whole or in part.

Did Engel file a response to the ODC? The answer is NO. Engel completely avoided filing a
response to Part IV of Shea's complaint. This constitutes an admission.

Did D/C Strauch set out as an issue the allegation that Engel had filed false expense
statements to his client? The answer is yes and No. (Page 2, paragraph E) Strauch finessed the
issue by falsely stating that the issue was whether Engel had filed false expense and hourly time
charge invoices? In other words, Strauch changed the subject by essentially saying that Shea was
questioning Engel's hourly charges provide to Dias for a four year period. While it is true that Engel's
houtly charges were false in many respects, the Charge in Part IV was confined to demonstrating that
Engel's expense statements to his client were false.

Did D/C Strauch set out Shea's factual assertions in support of the charge in Part IV?
The answer is NO. Strauch omitted entirely any specifics of the very detailed analysis by Shea of his
false expense reports. This is fraud by omission. Strauch deceived the review panel by not informing

lum of and setting forth the factual assertions of Shea relating to Engel's expense 1nvoices. This 1s fraud
by omission.

Did D/C Strauch set out Engel's factual assertions denying Shea's charge? No. Strauch
could not do so because Engel failed to respond to this charge. But Strauch failed to directly inform the

panel that Engel had not filed a response. This is fraud by emission. Strauch deceived the review
panel.

Strauch did not specify this issue as part of his recommendation for dismissal. Shea can find no
place in the investigative report where Strauch analyzed the expense issue and recommended dismissal.
Nonetheless, it is abundantly clear that Shea's complaint was dismissed. Strauch's failure to analyze the
expense issue and separately set forth a recommendation constitutes deceit. Strauch deceived the
review panel by his intentional obfuscation. He got away without discussing the expense issue.
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Part S of the Complaint:

CONTRARY TO THE RULES OF PROFESSIONAL CONDUCT,

ATTORNEY ENGEL'S RETAINER AGREEMENT FAILS TO CONTAIN A
PROVISION STATING WHETHER EXPENSES ARE TO BE DEDUCTED
FROM THE GROSS RECOVERY OR NET RECOVERY.

ENGEL DID NOT FINANCE THE CASE; MARCIA DIAS FINANCED THE

CASE. NOTWITHSTANDING THESE FACTS, ATTORNEY ENGEL REFUSED TO
ALLOW HER TO DEDUCT ALL HER EXPENSES INCURRED IN LITIGATION IN
THE CASE BEFORE COMPUTING THE CONTINGENCY FEE PERCENTAGE.
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FURTHER, IN CORRESPONDENCE WITH HIS CLIENT ON THIS
SUBJECT, HE MISR EPRESENTED THE COMNTENTS OF THE RETAINER
AGREEMENT BY TELLING HER IT CONTAINED A PROVISION THAT
THE CONTINGENCY FEFE PERCENTAGE MUST BF. COMPUTED ON
THE GROSS RECOVERY.

(Part V) (Six pages of complaint facts)

In Shea's complaint Part V (six pages) Shea was quite specific in his charge. Further, this same
issue (in addition to others) was relied on by Dias in her May 13, 2004 affidavit opposing Engel's
motion for summary judgment. Shea emphasizes here also that in his July 12, 2004 sumrnary judgment
order, the district judge swept this issue under his judicial rug. It did not appear in his summary
Judgment order. Dias declared: '

i

7. Mr. Engel claims that I am not entitled to deduct litigation expenses paid by me before the
contingency fee is calculated. In June, 2003 T wrote to Mr. Engel about this issue. I incurred
close to $7,000 in expenses for trial. T believe I should be allowed to deduct these expenses
before the contingency fee is calculated. The contingency fee agreement is silent as to whether
expenses should be deducted from either the gross or net recovery. Mr. Engel did not finance
this case. Tdid. Since I paid the expenses up front, I am entitled to deduct them from the gross
recovery. .

(Affidavit prepared by the Alterowitz law firm in Migsoula )

Did Engel file a response to Charge V in his response to the ODC? The answer is no.

Shea carefully examined Engel's response. There is no response to this charge. This constitutes an
admission.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. Strauch entirely omitted mention of this issue in his report. He swept it under

his Disciplinary Counsel rug, This is fraud by emission. The D/C deceived the review panel by
omutting this issue. '

******************************************a‘:*******************

Part 6 of Complaint:

MARCIA DIAS IS ALSO ENTITLED TO DEDUCT THE ENGEL FXPENSES
FROM THE GROSS RECOVERY BEFORE CALCULATION OF THE
CONTINGENCY FEE PERCENTAGE. (PART VI)

In his complaint in Part VI, Shea set out the facts and the law applicable. In essence, the
factual circumstances and the law required the contingency fee calculation to be made after deduction
of the proven and allowable expenses of Engel.

Shea was quite specific in Charge VI. Further, this same issue in addition to others was relied
on by Dias in her May 13, 2004 affidavit opposing Engel's motion for summary judgment. She stated in
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her affidavit:

§. Mr. Engel did incur some expenses in this case. I believe his expenses
to be approximately $1,500. T befieve those expenses should also be
deducted from the gross recovery. (Affidavit prepared by the Alterowitz
law firm in Missoula.)

Shea emphasizes here also that the judge did not directly ruie on this issue. In his July 12, 2004
summary judgment order for Engel, the judge combined a statement that Engel was entitled to his
expenses with a statement that Engel was entitled to his fees as ruled by the Court. Shea emphasizes
that Engel had never presented his expenses In court on this issue. Tn a normal court of law this would

mean that Engel would first have to present his expenses, give Dias a chance to question them and then
have the judge rule on them. But, of course, that did not occur in this case.

Did Engel file a respense to Charge VI in his filing with the ODC? The answer is no.

Shea carefilly examined Engel's response. There is no response to this charge. This constitutes an
admission.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. Strauch entirely omitted this issue and the underlying facts in his report. He

swept it under his Disciplinary Counsel Rug. This is fraud by emission. Strauch deceived the revievs
panel.

**‘rk**************************************************************

Part 7 of Complaint:

BECAUSE ATTORNEY ENGEL DID NOT DO THE WORK ON THE
APPEAL, THE 50% CONTINGENCY FEE WHICH HE IS CLAIMING,
IS UNREASONABLE FOR THIS REASON ALONE. THERE ARE
ADDITIONAL REASONS WHY ENGEL IS NOT ENTITLED TO A
50% FEE. (PART VI)

( Nine pages of complaint facts)

In his complaint, Part VI (9 pages) Shea set out the facts and the law applicable. Essentially,
Dias was entitled to a factual determination of whether or not Engel's contingency fee of 50% for
appeal was reasonable or unreasonable in light of the fact that Shea did virtually all of the work on
appeal. In essence, the factual circumstances and the law required the contingency fee calculation to be
made after deduction of the proven and allowable expenses of Engel.

The work which Shea did on the appeal is set forth in great deal in Part Il of the complaint and
in Shea's 42 page letter to attorney Gustafson on November 22, 2003. Shea incorporated and adopted
by reference all parts of his complaint and his exhibits into all other parts.

Dias questioned the reasonableness of Engel's claimed 50% fee. She stated in her May 13,
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2004 affidavit filed in opposition to Engel's motion for summary judgment:

“Tbelicve that Engel did little actual work in this case. I believe
most of the work was done by a paralegal. For example, the
pdralegal drafted my appeal brief and asked me to forward it
to Mr. Engle via email from my home computer. also provided
the paralegal with rides to the post office so he could mail the
work he had done to Mr. Engel” (Affidavit prepared by the
Alterowitz law firm of Missoula)

The district judge conveniently swept this issue under his judicial rug just as he did for all of the
issues which he believed stood in he way to granting summary judgment to Engel. The judge did not
mention this issue in his summary judgment ruling. The D/C Strauch was very much aware of the
judge's summary Judoment ruling when he wrote his report to the review panel.

Did Engel file a response to Charge VII in his filing with the ODC? The answer is no.

Shea carefully examined Engel's response. There is no response to this charge. This constitutes an
admission.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. Strauch entirely omitted this issue and the underlying facts in his report. He

swept 1t under his Disciplinary Counsel Rug, This is fraud by omission. Strauch deceived the review
panel.

Part 8 of Complaint:

ATTORNEY ENGEL FAILED AND REFUSED TO ANSWER THE LETTER
OF HIS CLIENT ASKING WHETHER OR NOT SHE IS ENTITLED TO
OFFSET THE STATUTORY FEES AWARDED IN THIS CASE AGAINST
THE CONTINGENCY FEE PERCENTAGE TO BE APPLIED. ( Part Vi)

' ( Eleven pages of complaint facts)

In his complaint Part VIII (11 pages) Shea set out the facts and the law, and the vital fact that
when Dias requested an answer from Engel as to his claiming any part of the statutory fees on appeal,
and whether this was his claim, Engel failed and refused to answer.

In her May 13, 2004 affidavit filed in opposition to Engel's motion for summary judgment, Dias

raised the issue of whether she had a right to offset the statutory attorney's fees against Engel's
contingency fee. She stated:

6. The contingency fee agreement provides for an increase in fees paid on appeal. In the
underlying case there was an award for statutory attorney fees on appeal. Engel claims
entitlement to both the fee agreement increase and the statutory attorney fees.
This amounts to double payment. I am entitled to offset the award of statutory fees
against the contingency fee. The fee agreement is silent as to the court awarded
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attorney fees. (Ermphasis added )
(Affidavit prepared by the Alterowitz law firm of Missoula.)

Did Engel file a response to Charge VI in his filing with the ODC? The answer is no.
Shea carefully examined Engel's response. There is no response to this charge Engel knew that he had
failed and refused to answer when he had a duty to do so.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. Strauch conveniently omitted this issue and the underlying facts by sweeping
them under his Disciplinary Rug. This is fraud by emission. Strauch deceived the review panel.

The D/C report discusses the award of statutory fees to Dias as a result of the summary
judgment ruling. But the D/C report does not set out that Dias had raised it as an issue in opposition to
Engel's motion for summary judgment. Nor does the D/C report mention that Engel claimed he was
entitled to an increase of fees on appeal from 40% to 50% in addition to the statutory fees awarded on
appeal. This was one of several issues on which Engel had forced her into litigation unless she was to
capitulate to his exorbitant and extortionate demands. Engel was out to financially rape his client.
Sadly, so sadly, with the help of the awesome power residing in district judges who have abdicated
their judicial duties and judicial oath, Engel succeeded.

Rk ek sk kR s R Sl OR R OR SR OR O ORSE  toRst st sk R R s ke o K
Part 9 of Complaint:

ATTORNEY ENGEL HAS IMPROPERLY CHARGED ADDITIONAL

ATTORNEY FEES TO HIS CLIENT TO DEFEND AGAINST THE

ATTORNEY LIEN CLAIM OF MATTHEW SISLER. (Part IX.)
(Thirteen pages of complaint facts.)

In Part IX of the complaint (13 pages), Shea charged that Engel had improperly tried to
impose extra attorney fees to his client to defend against the attorney fee lien claim of Matthew Sisler.
Parts X and XTI are also related to Engel's ethical violations committed while he was in the process of

trying to impose these fees on his client. In part IX, however, Shea focused on the law itself
Essentially, the issue was as follows:

Does an attorney with a contingency fee agreement, and no provision in the agreement
for extra fees for discharge of liens, have the right to charge a client for extra fees in

defending against attorney fee liens or other charges against the recovery fund? The
answer is no.

Did Engel file a response to Charge IX in his filing with the ODC? The answer is no.
Shea carefully examined Engel's response. There is no response to this charge Engel knew that he had

failed and refuised to answer when he had a duty to do so. Clearly, this is an admission that he had no
right to charge extra fees in the circumstances of this case.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
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panel? The answer is no. D/C Strauch conveniently omitted his issue and the underlying facts by
sweeping them under his Disciplinary Counsel rug. This is fravd by emission. Strauch deceived the
review panel.

However, D/C did discuss the problem between Engel and Dias relating to Engel's charging of
extra fees. But he did not relate it to a complaint charge filed by Shea. Inthe process of discussing the
charging of extra fees, D/C Strauch took the opportunity to attack Dias in several places of his
investigative report. '

Finally, D/C Strauch made a false representation to the review panel as patt of his discussion of
the dispute relating to the extra fees issue. He falsely represented to the review panel that the problem
had been resolved and they had negotiated agreement as to payment of those fees. Strauch stated:

- "As noted above, Engel agreed to represent Dias aganst Sisler and billed her for her services."
(Page 8, Paragraph A). _
And then D/C Strauch declared on the same page:

... Affer some negotiations, Dias hired Engel to represent her in an attempt to prevent Sisler

from collecting his attorney fees....(Page 8, Paragraph P.) This is an absolute fraudulent
misrepresentation.

In fact, D/C Strauch knew that Dias and Engel had never come to an agreement on this issue.
D/C Strauch had available to him the May 13, 2004 affidavit filed by Dias which she filed in opposing
Engel's motion for summary judgment. She stated:

, 5. Mr. Engel has demanded that he be paid an additional $11,000 to defend against the
attorney's lien filed by Mr. Sisler. When I refused to agree to pay the additional money,
M. Engel accused me of deceit and attempted to intimidate me into paying him. I asked
him to explain this to me but he refused. I believed it was Mr. Engel's duty to defend the Sisler
lien. (Emphasis added) (Affidavit prepared by the Alterowitz law firm of Missoula).

S0, we have a situation not only where Engel demanded extra fees, we have a situation where
she would not agree to payment of these fees and he resorted to accusing her of deceit and
attempted to intimidate her into paying the fees. Without doubt, D/C Strauch carefully avoided

reporting to the review panel that Engel had also accused his client of deceit and attempted to
intimidate her into paying him.

In light of the Dias affidavit, it is instructive to see how district judge Sherlock handled this
issue of extra fees in his summary judgment order. He didn't. He swept the issue under his judicial rug.

Nowhere in his summary judgment order will you find that Engel was trying to collect extra
fees. And this is how the judge avoided the misconduct of Engel manifested by his accusations of
deceit and attempted intimidation of his client in trying to force him to agree to pay the extra fees.
Nowhere will you find in this summary judgment order that Engel tried to extract extra fees by
accusing his client of deceit and applying intimidating threats to enforce his demand for payment. Such
is the awesome power of corrupt district judges. They have the power to sweep these bothersome
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issues under their judicial rugs and proceed as though these issues were not part of the case.

And this gefs us to Part X of Shea's complaint. It is directly connected to Part TX, and also
to Part XI. The issues are intertwined and cannot be artificially separated. They are all pait of one
huge ethical problem created by attorney Engel's misconduct.

Part X of the complaint charges Engel with ethical misconduct in accusing his client of deceit,
and with accusing Shea with deceit in relation to the Sisler attorney lien claim,

And Part XTI charges Engel with ethical misconduct with relation to the Sister attorney lien
claim. In Part XX (page 15) the complaint Shea quotes Engel's threatening and
intimidating letter to his client. Engel wrote this letter to his client when he was
seeking to intimidate her into accepting his offer of settlement rather than go to an

arbitration hearing before the State Bar. This intimidating letter relates to Engel's
demand for extra fees.

Before proceeding however, Shea believes this is as good a time as ever to set the record
straight. Throughout his so-called investigative report to the review panel D/C Strauch constantly
attacked Engel's client, Marcia Dias. And in doing s0, he constantly referred to Engel's assertions that
he never discussed the attorney liens with Dias and Shea when they first met at Jorgensen's. Not only is
Engel lying, Marcia Dias's statements are in letters to Engel are quoted in Shea's complaint, Part X.

In addition, when Shea filed his complaint he included an affidavit executed by Marcia Dias
which directly refutes Engel's constant lies as to the first meeting at Jorgenson's. One of the paragraphs
is particularly relevant to the Sisler lien claim and the other is directly relevant to the discussion with
Engel of Shea's payment. The Dias affidavit, Exhibit 11 of Shea's complaint, executed on April 10,
2004, states in concerning the lien claims:

We met over dinner. The case was described to Mr. Engel and he asked me several questions.
Some questions and, then pursuing discussion, related to previous legal representation.
Mr.Engel asked if there were any liens by the previous attorneys. He was told that there was
small lien by Mr. Rasmusson for copying expenses. He was also told that Mr. Sisler had not
filed a lien. Whether Mr. Sisler would file a lien was unknown, however, it was discussed that if
80, it would have to be dealt with along the line.

Obviously Engel did not refer to this affidavit in his response. And the D/C Strauch conveniently
omitted reference to the Dias affidavit in his investigative report. This is fraud by omission. Strauch
deceived the review panel.

*************>".->“.-**************************************************

Part 10 of Complaint:

ATTORNEY ENGEL, IN HIS DESIRE TO OBTAIN ADDITIONAL
FEES FOR DEFENDING AGAINST THE MATTHEW SISLER ATTORNEY
LIEN CLAIM, FALSELY, REPEATEDLY, AND MALICIOUSLY
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ACCUSED MARCIA BIAS AND MYSELF OF DECEIT EN RELATION
TO THE SISLER ATTORNEY LIEN. (PART X5
(Fifteen paves of complaint facts.)

In Part X of his Complaint (15 pages), Shea set out the evidence (quoting letters from Engel
to his client) in which Engel accused her of deceit and Shea of deceit by not informing him that Engel
claimed an attorney’s ien. In a nutshell, the question of whether Sisler or Rasmusson claimed an
attorney's lien was discussed at our first meeting at Jorgensen's, Engel himself asked the questions.
Both Dias and Shea explained that Rasmussen had filed an attorney's lien for copying costs, a relatively
small amount. Aud we explained that as of tat time Sisler had not filed an attorney's lien. We all agreed
that if it happened some time in the future it was something that had to be handled.

- Did Engel file a response to Charge X in his filing with the ODC? The answer is no. Shea
carefully examined Engel's response. There is no response to this charge. Engel knew that he had
accused us of deceit. He had a duty to answer this charge of the complaint and he failed to do so.
Again, this is an admission that he had wrongfully accused his client and Shea with deceit

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer 15 no. D/C Strauch conveniently omitted his issue and the underlying facts by
sweeping them under his Disciplinary Rug. This is frand by omissien.

There can be no doubt that D/C's Strauch's objective was to file a false report to the review
panel by omitting Shea's charge that Engel had accused his client and Shea of deceit in relation to
whether or not Sisler had claimed an attorney's lien. This of course, was fraud by omission. It was a

deliberate attempt to mislead the review panel by not reporting this charge and not reporting the
evidence in support of this charge. :

And of course, Strauch's fraud by omission here is tied directly to Strauch's fraud by omission
in his report to the review panel as to Engel's demand for extra fees. (See Part IX, above.) D/C
Strauch deliberately and falsely reported that Engel and his client had negotiated an agreement as to
payment of extra fees. ‘

*****************************************************************

Part 11 of Complaint:

THE CONTROLLING LAW HOLDS THAT THE SECOND ATTORNEY ON THE
CASE MUST PAY FROM HIS FEE THAT FEE AWARDED TO THE FIRST
ATTORNEY ON THE CASE. THEREFORE, ATTORNEY ENGEL MUST PAY
FROM HIS FEE THE FEE AWARDED TO MATTHEW SISLER.

IN CLAIMING THAT MARCIA DIAS MUST PAY THE FEE AWARDED
TO SISLER AS A PRIOR ATTORNEY ON THE CASE, ENGEL RESORTED
TO ACCUSATIONS OF DECEIT AGAINST MARCIA DIAS AND MYSELF.
ENGEL IS GUILTY OF GRIEVOUS MISCONDUCT. (PART XT)

( Nineteen pages of complaint facts.)

29




In Part XY of the complaint (19 pages), Shea charged that Engel was trying to impese the
duty on his client to pay any award of attorney fees to Sisler because the law is that it was Engel's duty
to pay any such award from his own fees. Engel was trying to impose this duty of payment on Dias,
Essentially the legal issue was:

If' a first attomney on the case in a contingency fee agreement, who is no longer on the case,
claims an attorney lien, and if there is a recovery while a second attorney 1s on the case, is it the
duty of the client, or is it the duty of the second attorney to pay the first attorney from the
recovery? The law is: unless there are provisions to the contrary in the contingency fee
agreement, the payment must come from the second attorney's fee.

In his complaint Shea provided the background of how this issue arose and he provided the law
which clearly imposed the duty on Engel to pay Sisler from any fees Engel recovered. But Engel tried
to impose this duty on Dias. And part of his scheme for getting the job done was to accuse her deceit
and then by attempting to intimidate her into an agreement for payment of extra fees.

Did Engel file a response to Charge XI in his filing with the ODC? The answer is no.
Shea carefiilly examined Engel's response. There is no response to this charge. Engel's failure to answer
the complaint was clearly an admission that the charge in the complaint was correct.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. However, D/C Strauch became an advocate for Engel and did discuss the
overall question relating to who was obligated to pay the fee awarded to Sisler. The D/C did not set
out charge itself. Rather, the D/C discussed the fact that the judge in his summary judgment ruling for
‘Engel, ruled that it was Dias who must pay the fees.

However, the D/C, in discussing the ruling of the judge, is guilty of fraud by omission. He did
not want the review panel to know that the question of who must pay Sisler was inextricably connected
to Engel's misconduct in seeking to collect extra fees. The D/C knew that Engel had accused his client
of deceit in relation to the existence of the Sisler lien, and that Engel had demanded extra fees from his
client and in an attempt to extract those fees, attempted to intimidate her into paying him. The D/C
carefully avoided these issues in his report the review panel. He purposely misled the review panel.
Therefore, the D/C is guilty of fraud by omission.

In his motion for summary judgment Engel did not mention this as an issue that must be
resolved. But D/C Strauch had available to him the Dias affidavit filed on May 13, 200. She expressly
raised the issue of who is responsible to pay the fee awarded to Sisler.

4. Mr. Engel is insisting that I pay the attorney fee awarded to Matthew Sisler. It is Mr.
Engel's responsibility to stipulate who should pay this type of fee in the contingent fee
agreement. The fee agreement I signed with Mr. Engel does not discuss this issue. T asked Mr.
Engel to explain why he should not pay Sisler's fee. He refused to do so. I believe that
whatever fees are ultimately determined to exist in this case must be reduced by the $12,500
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which has already been paid to Mr Sisler by the clerk of court.
(Affidavit prepared by the Alterowitz law firm of Missoula.)
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Part 12 of Complaint:

ATTORNEY ENGEL COMMITTED DECEIT AND FRAUD ON HIS CLIENT,
ON ME, AND ON THE COURT BY HIS CONDUCT AND STATEMENTS IN
DENYING THAT BE HAD A DUTY TO PAY ME AND BY HIS CONDUCT

- INDENYING THT WE HAD A FEE SHARING AGREEMENT. (PART XIh

( 32 pages of complaint facts)

In Part X of the Complaint (32 pages) Shea carefully sets out the way 1n which Engel
committed deceit on his client, on Shea, and on the Court in contending that he had no duty to pay
Shea for the services rendered and in contending that the obligation to pay Shea was on his client. In
other words, Engel had the benefit of all the work which Shea did on the case, which was the lion's

share by far of all legal work done on the case, but he was trying to foist the obligation on his client to
pay Shea.

Did Engel file a response to Charge XX in his filing with the ODC? The answer is yes--
BUT. In his response Engel was extremely evasive and it was difficult to pin down what he actually
was saying, except that he did not want to pay Shea.

Did D/C Strauch set out this issue and the underlying facts in his report to the review
panel? The answer is no. D/C Strauch conveniently omitted his issue and the underlying factual
assertions of Shea by sweeping them under his Disciplinary Counsel rug. Nowhere does Strauch set

out the factual assertions of Shea concerning his claim that Engel must pay him for services rendered.
This is fraud by omission.

*******************************************************************
Part 13 of Complaint:

ATTORNEY ENGEL FAILED TO PROPERLY REPRESENT HIS

CLIENT BY NOT OBTAINING ENTRY OF JUDGMENT BEFORE

DEALING WITH THE ATTORNEY LIEN CLAIMS OF MATTHEW

SISLER AND ERIC RASMUSSON. ATTORNEY ENGEL ALSO

PROVIDED FALSE INFORMATION TO HIS CLIENT. (PART X1TI)
(9 pages of complaint facts)

In Part XTI of his Complaint (9 pages), Shea set out in detail the reasons it was financially
advantageous to Engel's client to have judgment against HMHB entered first before Engel handled any
hearing on either Sisler's or Rasmusson’s claimed attorney liens. One of the strongest reasons is that if a
judgment was entered and paid, she could have access to part of those funds immediately and still leave
the remaining funds in the control of the court to satisty the demands of Sisler, of Rasmussen, and also
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of Engel. Shea also set out the facts as to how Engel had failed to advise his cliept of the proceedings
and to discuss the proper order of proceeding not only from a legal standpoint, but from what mught be
more advantageous for his client, Engel had a duty to do this but failed to do i,

And legally, Engel should have immediately advised his client that his client had a right to seek
arbitration as to Sisler's claim, Engel failed 1o do so. Further, when Engel responded to his letter as to
why he did not seek entry of judgment first, he gave her false information by telling her that she could
not spend any money from the Judgment until all the Fiens were satisfied.

Did Engei file a response to Charge XIT in his filing with the ODC? The answer 1s NO,
Engel provided no explanation in his response. He did not respond at all to the primary issue or the
factual assertions in support of this issue. This constitutes an admission.

Did D/C Strauch set out this charge and the underlying factual assertions in support of
‘this charge? The answer is that he did set out the charge? But the answer is also that he did not

set out the underlyne factual assertions in support of this charge. Nowhere does D/C Strauch set
out Shea's factual assertions.

Well, then, how did D/C Strauch dispose of this charge? He became Engel's advocate, He
setout certain factors totally unrelated to the factual assertions of Shea, and misstated the procedural
sequence in the process, and misstated the nature of the issue, and concluded that judgment had been

entered before Sisler and Rasmussen were paid. In this process he totally misstated the nature of the
charge. '

Shea's charge was that final judgment against HMHB should have been entered before there
were any hearings on Sisler's claim to attorney's fees or Rasmussen's claim to costs. If this had been
done, Dias could have petitioned the court for a partial distribution of finds to her. Sisler's hearing was
in April, 2003 and the Judgment was not entered until August 21, 2003, As to Rasmusson, there was
never a hearing. Engel let that matter g0 by default (and this default js part of the subject matter of
Charge XV, that Engel was guilty of ethical misconduct in his handling of (or shall we say
nonhandling) of the Rasmussen fien claim for costs. D/C Strauch is guilty of fraud by emission, and
by misstating the nature of Shea's charge as set out in Part X1

Part 14 of Complaint: _

ATTORNEY ENGEL FAILED TO PROPERLY REPRESENT HIS CLIENT
IN DEFENDING AGAIN STTHE ATTORNEY LIEN CLAIM OF MATTHEW

In Part XIV of the Complaint ( 28 pages) Shea went into great detail to show that Engel
failed to property represent his client in defending against the attorney lien claim of Matthew Sisler, and
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that Engel had an overriding conflict of initerest which prevented the faithfil discharge of his duties, and
which constituted a breach of fiduciary duty. The primary conflict of interest vyas that in defending
against Sisler’s attorney lien claim for fees, Engel used a great percentage of his time seeking discovery

information from Sisler which would help Engel defend against Shea's claim to payment from Engel.

This discovery did not help at all to defend against Sisler’s attorney lien claim, Further, Engel
was then charging Dias at ap hourly rate for his so-called defense, and he was therefore compelling
Dias to pay for hours spent by Engel on a totally unrelated issue. Engel was then pursuing his own
financial interest without regard to the rights and interests of his client.

Further, Shea contended that in his defense against the Sisler lien claim, Engel had used an
untenable legal theory. He claimed that after he took over the case, there was not a scrap of useful
information which he obtained during Sisler's representation that was useful in Engel's proceeding with
the case after he took over. Therefore, Engel claimed that Sisler was entitled to nothing. This theory
was untenable in fact as well as in theory. ‘

Did Engel file a respouse to Charge XIT in his filing with the ODC? The answer is NO.
Engel provided absolutely no response to the charges made by Shea. This constitutes ag admission.

Shea alleges Engel engaged in misconduct i his defense of the Sisler lien because of a conflict
of interest and the use of an untenable legal theory. (Page 7, paragraph E).

had a conflict of interest. Nowhere in his report does he set out Shea's factual assertions to the
effect that Engel wasg pursuing his own personal financial interests and using the Sisler lien
proceedings to further those interests. Failure to set out these factual assertions js fraud by
emission. Through this fraud by omission, D/C Strauch misled the review panel.

Use of an untenable legal theory: Further, D/C Strauch did not set out the factual basig
for Shea's claim that Engel had used an untenable legal theory in his defense against the Sisler
lien claim to the effect that Engel claimed Sisler had not done anything on the case which
proved useful to Engel to pursue Dias's case against HMHB. This is fraud by omission,
Through his fraud by omission, D/C Strauch misled the review panel,

Further, D/C Strauch totally misled the review panel by stating that he had examined
the record and cetermined that Engel did not have a conflict of itterest during the process of
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the the Sisler fee litigation. Strauch could only make this assertion by omitting from his report
all the information provided by Shea which demonstrated that Engel had a huge condlict of
interest. Strauch was able tdo this by totally omitting Shea’s factual assertions in his complaint,
set forth by proper references to the actual evidence.  Strahch’s so called analysis (report page
7, page 8) contains no reference to Shea’s factual assertions that clearly established a huge
conflict of interest on the part of Engel.

All of this was a smokescreen, behind which the truth was avoided. The D/C avoided setting
forth the basis for Shea's contentions that Engel had a conflict of intercst. And the D/C avoided setting
forth the basis for Shea's contention that Engel had used an untenable legal theory in defending against

the Sisler lien claim. This is fraud by emission. Through his fraud by omission the D/C misled the
review panel,
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Part 15 of Complaint:

ATTORNEY ENGEL VIOLATED THE FIDUCIARY DUTIES OWED TO

HIS CLIENT IN FATLNG TO DEFEND AGAINST THE ATTORNEY'S

LIEN NOTICE OF ERIC RASMUSSON FOR COSTS. ENGEL DID

NOTHING AND LET THE ENTIRE MATTER GO BY DEFAULT. IN FACT
MARACIA DIAS OWED APPROXIMATELY $70.00, RUT ENGEL ALLOWED
PAYMENT OF THE ENTIRE CLATLM BY FAILING TO DEFEND HER.

ENGEL ADDS FDURTHER INSULT TO INJURY BY INSISTING THAT
HIS CLILENT MUST PAY THE RASMUSSON CLAIM FROM HER SHARE
OF THE RECOVERY. (PART XV)

(6 pages of complaint facts)

In Part XV of his Complaint, (6 pages) Shea set forth not only the basic issues, but the facts
behind his contentions that Engel engaged in violations of ethical standards in his defense of, or shall
we say, no defense of the Rasmussen attorney lien for costs. Shea set out facts which clearly
established Engel's deliberate indifference to defending against the Rasmusson lien claim. He just didn't
care, period. The result of Engel's deliberate indifference is that his client was compelled to pay to
Rasmussen approximately $453.00, while in fact she still owed no more than $50.00.

Did Engel file a response to Charge XV in his filing with the ODC? The answer is NO,

Shea careﬁllly examined Engel's response. Engel provided absolutely no response to the charges made
by Shea. This, by itself constitutes an admission.

Did D/C Strauch set out the precise nature of the allegation as to Engel's violation of ethical
standards in defense of the Rasmussen lien claim for costs? The answer is NO. Did D/C Strauch set
out the assertions of facts made by Shea to support his allegations? Again, the answer is NO.

How did D/C Strauch set out Shea's allegation? D/C Strauch states:
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"He (Shea) also alleges Fngel engaged in misconduct in the defenss of Rasmusson's
fien.... (Page 6, paragraph D)

This issue is buried in the D/C's statement of issues which relate to the D/C's classifications of
allegations of competence. So what happens to this issue and the factual assertions after this? The D/IC
never refers to this issue again, or to the underlying facts which formed the basis for the allegations of
misconduct in the defense against the Rasmussen lien claim. This little burial trick is yet another
example pfthe practice of fraud by omission. '

Engel’s misconduct, his deliberate indifference 1o the rights of his client, demonstrated a
reckless disregard for the rights of his client. A simple letter to Rasmusson most likely would have
resolved the problem, and Dias would have ended up paying approximately $50.00 to Rasmussn rather

than $453.00. But D/C Strauch accomplished the job for Engel. He deliberately buried the issue in his
investigative report.

Shea set out six pages of how Engel had harmed his client by his conduct in the defense
against the Sisler lien claim. In essence, Engel let Rasmussen’s lien claim go by default. The total claim
was for about $453.00. But of this amount Dias owed at most $50.00. The rest of the lien claim was
for costs expended by Rasmusson for the three other plaintiffs he had represented. Three of he plaintiffs
did not recover. They owed the rest of the money, not Dias. But Rasmusson's lien was no good agamst

them because they did not recover. As a result of Engel's reckless indifference to the rights of his
client, she ended up paying the entire claim.

Engel later attempted to justify his failure to do anything with relation to the Rasmusson lien
claim by telling his client that he would do nothing because she refused to pay him. (See Part XV of
Complaint, page 5) As stated before in Part IX, the law imposes a duty on an attorney under a
contingency fee contract, as part of his duties, to see to that all lieng against the total recoveries are
resolved.

No wonder that D/C Strauch, in his efforts to secure a dismissal, did not want to report Engel's
misconduct in his investigative report.

*****************************************************************

Part 16 of Complaint:

ATTORNEY ENGLE FAILED IN HIS DUTIES TO PROPERLY REPRESENT HIS
CLIENT BY DEMONSTRATING HIS INABILITY TO DEFEND AGAINST
THREE MOTIONS OF THE. OPPOSING PARTY DESIGNED TO STALL ENTRY
OF JUDGMENT AND REDUCE THE, AMOUNT OF THE JUDGMENT.

(PART XVI) (7 pages of complaint facts)

In Part XVI of the Complaint (7 pages), Shea demonstrated what he had done on the case to
protect Dias because Engel utterly did not know how or what to do in filing a response to three
motions of HMHB directed at stalling entry of judgment and reducing the amount of the judgment.
Because Engel utterly did not know how or what to do in response to three HMHB motions to stall
entry of judgment and to reduce the amount of the Judgment to be entered, Engel contacted his client
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and she contacted Shea.

As a result, Shea was compelled to work an entire weekend to do the work and then to send it
from the Ms Diagy’ computer to Engel in Great Falls, so it could be downloaded and put out on Engel's
printer. Shea alleged that thig demonstrated Engel's incompeternce and the fact that he totally relied on
Shea throughout the Case, but at the same time had the grand design at the end to deny any payment to
Shea and seek to impose the duty on his own client. '

If Shea had not done the work it would not have been done. D/C Strauch takes the position
that it does DOt matter as long as someone did it. D/C Strauch therefore Justified Engel's incompetence

by stating that it wag not incompetence because someone else got the job done for Engel. The
important thing was to get the job done, '

Did Engel file g response to Charge X VI in his filing with the ODC? The answer is NO.
Shea carefully examined Engel's response. Engel provided absolutely no response to the charges made
by Shea. This, by itself, constitutes an admission.

Engel knew that he didn't do what he had a duty to do, and by his default he compelled Shea to
do the work so that Diag' interests would be projected with regard to the pending motions of HMHB.

Did D/C Strauch set out the precise nature of the allegation and set out the factual
assertions in support of the allegation. The answer is NO. Nor did D/C Strauch not mention that
Engel had failed to respond to Shea's allegations and supporting facts. The D/C just went right ahead
and went to bat for Engel. The D/C supplied his own answer to Shea's allegations.

The D/C reasoned that jt did not matter who did the work as long as it was done And the
work was done. Engel filed the fesponses based on the work done by Shea. From a legal standpoint in
court what D/C Strauch says 1S correct. However, he totally missed the point. It was Shea who was
compelled to do.the work because Engel was mcompetent to do it himself That was the issue,

So once again D/C Strauch demonstrated hig one directional mission to achieve a dismissal of
the complaint. (See investigative report, page 7, paragraph C). In this lengthy paragraph covering
other matters, D/C Strauch falsely implies that Shea asserted that he prepared, signed and filed these
documents himslelf '

What d
and filed the documents, (See Shea's Complaint, Charge XV7, page 4). The D/C deliberately
provided a wrong impression in his investigative report. Yet at the same time he had never either set
out the issue or reported Shea's assertions of fact in his report to the review panel. This is deceit on the
part of the D/C. Thisis a deliberate misrepresentation of fact.
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Part 17 of Complaint:

ATTORNEY ENGEL FAILED TO PROTECT THE INTERESTS OF HIS CLIENT FROM
THE FRRONEOUS COURT ORDER FENTERED ON AUGUST 21, 2003 RELATING TO
THE PAYMENT OF MATTHEW SISLER AND ERIC RASKMUSSEN. (PART XVII)

(10 pages of complaint facts)

D/C Strauch failed to set forth the facts asserted by Shea to support his charge that Engel had
failed to protect the interest of his client from the erroneous court order entered on August 21, 2003
relating to the payment of Matthew Sisler and Eric Rasmussen. Shea had set out ten pages of facts and
legal actions which Engel could have undertaken in order to protect his client from both of these

erroneous orders. The failure of D/C Strauch to provide this information to the review panel is fraud by
omission. '

Did Engel file a response to Charge XVII in his filing with the ODC? The answer is NO.,
Shea carefully examined Engel's response. Engel provided absolutely no response to the charges made

by Shea. This constitutes an admission. But sadly, the D/C did not report to the review panel that
Engel had failed to file a response.

Did D/C Strauch set out the precise nature of the allegation as to Engel's violations in failing to
protect the interests of Dias when the orders for payment to Sisler and Rasmusson were entered on
August 21, 20047 The answer is NO. Did D/C Strauch set out the assertions of facts made by Shea

to support his allegations? Again, the answer is NO And in fact, the D/C failed to report that Engel
had not filed a response.

But again D/C Strauch once again came to the aid of Engel by stating there was really nothing
Engel could do when the orders were entered. But in fact, Shea's Charge in Part XVII contains what
Engel could have done if he was at all interested in protecting his client. (See Shea's Complaint Part
XVII, pages 3-6). And Shea also pointed out the personal financial conflicts of interest which Engel
had which at least in part motivated his failure to take any action to protect the interests of his client.
(See Complaint, Part XVII, pages 6-8)

Once again, the D/C finessed this issue to help Engel and he swept it under the Disciplinary
Counsel rug, '

*****************************************************************

Part 18 of Complaint:

BETWEEN EARLY AUGUST AND NOVEMBER 11, 2003, WHEN ENGEL
FORMALLY WITHDREW THE CASE AND FILED HIS NOTICE OF CHARGING
LIEN, MARCIA DIAS EFFECTIVELY WAS WITHOUT REPRESENTATION.
ENGEL HAD REFUSED TO REPRESENT HER, AND EVEN AFTER HIS
DISCHARGE HE FAILED AND REFUSED TO TAKE ACTION UNTIL
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NOVEMBER 11, 2003. ENGEL ABANDONED HIS CLIENT. (PART XVIID
(14 pages of complaint facts)

D/C Strauch failed to set forth the issues which Shea raised concerning Engel's failure to
withdraw from the case in a timely passion. This is fraud by omission. Shea set out the procedural facts
and the many failures of Engel to take any action to protect the interests of his client, In sum, during
this crucial procedural time period, Engel had abandoned his client but he still refused to get off the
case. D/C Strauch failed to set forth the basic factual assertions Shea made as to what Engel did and
did not do during this vital time period. This is fraud by omission.

Did Engel file a response to Charge XVIIL in his filing with the ODC? The answer is NO.
Shea carefully examined Engel's response. Engel provided absolutely no response to the charges made

by Shea. This, by itself, constitutes an admission. Here, for the first time, D/C Strauch acknowledged
that Engel had not filed a response.

And then, of course, he D/C proceeded to become Engel’s advocate and filed his own view of
the proceedings which justified the delay in Engel not immediately withdrawing from the case. In doing
so, D/C Strauch failed to set out the proceedings which had taken place up to the time Engel was
discharged and it was this situation which compelled the paramount need for Engel to withdraw

immediately. But Engel failed to do so. He took no action to withdraw for almost three weeks after he
was officially discharged for cause.

Did D/C Strauch set out the precise nature of the allegation as to Engel's violations in failing to
timely withdraw from the case after he was discharged for cause? The answer is NO. Did D/C

Strauch set out the assertions of facts made by Shea to support his allegations? Again, the answer is
NO.

- In his complaint, Part XVIIL pages 2-12, Shea set out the huge problems Engel created for
his client after entry of the final judgment on August 21, 2003 and the August 21, 2003 order relating
to payment of statutory fees of appeal and disbursement of part of the judgment funds to Sisler and
Rasmusson. Engel had done nothing to protect his client's interests. And, after he was given notice of
discharge on October 24, 2003, he still did nothing until he wrote the letter to the Court on November
11, 2003, to assure that a satisfaction of judgment would be entered.

Of course, the satisfaction of judgment, entered by the Court, on the Court’s own motion, was
just what Engel wanted. He was off the case then, had illegally filed his charging lien with the Court
along with the satisfaction of judgment, and by that time it was, practically speaking, too late for Dias
to take any action in relation to the payments made to Sisler and Rasmusson. And she had no lawyer.

In becoming Engel's advocate in spite of the fact that Engel had not filed a response to the
charge in Part XVIII, D/C Strauch totally omitted the compelling circumstances which required an
immediate withdrawal by Engel. This is misrepresentation by omission. This is fraud Dy omission.
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Part 19 of Complaint:

ATTORNEY ENGFL ARUSED HIS ATTORNEY'S PRIVILEGE AND 1§ GUILTY
OF ABUSE OF PROCESS AGAINST MARCIA DYAS. wr FILED A NOTYCE OF
CHARGING LIEN WHEN HIS RIGHT TO A CHARGING LIEN NO LONGER
EXISTED BECAUSE THE FUNDS HAD ALREADY BREN BISBURSED TO
ENGEL AND His CLIENT. (PART XIX) :

In Part XX his Complaint (I3 pages) Shea charged that Engel was guilty of ethical
misconduct because he abused his rights as an attorney to file a charging lien when he no longer had a
charging lien. In his March 11, 2003 Jetter to district judge Sherlock, Engel also advised the Judge that

he was filling a charging lien, Engel told the court that there was an arbitration proceeding pending but

he attacked his client and her motivations, suggesting that she did not really want to oo through with
arbitration

Shea's charge was that Engel no longer had 2 charging lien at that time because the Judgment
funds and attorney fee funds had already been disbursed and in fact they were in 4 joint account in a
bank in the joint names of Engel and his client. Therefore, Engel no longer had a charging lien. The fien
has served its functiong] purpose. The funds were in two bank accounts over which Engel had joint

control.  Shea charged that in filing the charging lien after hig right to a charging lien had
expired; Engel was guilty of abuse of process.

Did Engel file 3 response to Charge XIX (13 pages) in his filine with the ODC? The
answer is NO, Shea carefully examined Engel's response. Engel provided absolutely no response to the

And then we come to the investigative report of D/C Strauch? Did D/C Strauch bring this
charge to the attention of the review panel? The answer is NO. The D/C totally omitted any

mention of this charge in his nvestigative Feport to the review panel. In this situation the review panel
did not even know of he existence of this charge. This is fraud by omission.




THREATENED HIS FORMER CLIENT, PROVIDED FALSE AND MISLEADING
INFORMATION TO THE STATE BAR, AND HLLEGALLY FILED A PETITION IN
DISTRICT COURT TO ENFORCE A CLATMED ATTORNEY’S LIEN WHEN THE STATE
BAR STILA BAD JURISDICTION. (PART XX)

(33 pages of complaint facts)

D/C Strauch failed to set out the issues stated by Shea. This is fraud by omission. And D/C
Strauch failed to set out the facts which Shea had supplied in support of his statement of the
misconduct ethical issues created by Engel's contacts with the State Bar of Montana.

In Part XX of the complaint (33 pages) Shea set out the issues as stated in the heading here, -
and he set out the facts to support his assertions. Engel's illegal ex parte influence on personnel at the
State bar is mind boggling. And the State Bar acquiesced in this ex parte influence and essentially acted
on Engel's behalf. Shea set out the facts in some detail.

Did Engel file a response to Charge XX (33 pages) in his filing with the ODC? The
answer 15 NO.. Shea carefully examined Engel's response. Engel provided absolutely no response to
the charges made by Shea. This, by itself, constitutes an admission.

And then we come to the investigative report of D/C Strauch? Did D/C Strauch bring this
charge to the attention of the review panel? The answer is JUST BARELY. The D/C totally
distorted the issues and allegations and of course, failed to set out any of the factual assertions of Shea,
33 pages of facts showing the totally destructive activity of Engel in his ex parte communications with
staff of the State Bar of Montana. But D/C Strauch totally finessed the issue and the facts.

And how did D/C Strauch handle the ex parte influence used by Engel on staff
members of he State Bar of Montana? He hardly mentioned the issue. D/C Strauch finesses the issue
by limiting it to the following staterment:

“Shea also alleges Engel engaged in misconduct through ex parte communications with the
State Bar regarding Dias' subsequent fee arbitration petition." (Top of page 2, paragraph A)

This was certainly one of the issues which Shea alleged, but the D/C ignored the 33 pages of
facts which Shea provided to him which proved that Engel was guilty of the most egregious ex parte
violations in his contacts with the State Bar of Montana.

Then, three pages later, D/C Strauch slips in a statement of Engel that has some reference to
the arbitration with the State bar of Montana. Strauch quotes or paraphrases Engel as saying;

"Engel ndicates that the State Bar took some preliminary steps to get an arbitration
panel but because of budget cutbacks and staff shortages, arbitration would take months to
organize.” Engel spoke with the State Bar Counsel Brandborg who investigated the matter.
Brandborg indicated that it was clear to her that the main reason arbitration was requested was
to address Shea's claim for fees and informed both Engel and Dias the issue was best
determined by the Disrict Court. (Exhibit 21 -Brandborg's letter to Engel and Dias).”
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Engel says Shea was angry because he had intended to “circumvent  the profubition  about
splitting fees through the arbitration process. Judge Sherlock did not let him do 50."

(Page 5 paragraph E and top of page 6) ‘

As one can see, D/C Strauch relied entirely on Engel's factual assertions, Not once does I3/C
Strauch refer to the 33 pages Shea set out concerning the illegal contacts Engel made with the State
Bar and the influence had on them. ‘

Shea's complaint containing the facts, including letters from Engel, letters authorized by the
State Bar Counsel, and letters authored by Engel’s client, Dias, shows Engel's conduct to be absolutely
disgusting and reprehensible. Further, the conduct of Betsy Bradborg was also disgusting.  Anyone
who read these 33 pages of complaints would be totally disgusted at Engel, at Betsy Brandborg, and at
the State Bar--and no less, at our so called vaunted Justice systern,

The D/C Strauch totally distorted the issues and allegations and of course, failed to set out any
of the factual assertions of Shea, 33 pages of facts showing the totally destructive activity of Engel in

his ex pargte communications with staff of the State Bar of Montana. But D/C Strauch totally finessed
the issue and the facts.

D/C Strauch had an interest, not only in protecting Engel, but also in protecting the State Bar.
In not setting out the true facts here Strauch not only protected Engel but also the unethical conduct of
State Bar Counsel, Betsy Brandborg. She willingly received, acquiesced in, and acted upon Engel’s ex
parte contacts and influences to the detriment of Marcia Dias,

By not reporting the true facts of Engel's illegal and successful ex parte influence on the State
Bar of Montana, D/C Strauch turned a sow's ear into a silk purse. In his reporting of this issue and in

his report of the facts relating to the issue in his investigative D/C Strauch was guilty yet of another act
of fraud by omission.

WERE PENDING IN ARBITRATION. (PART XXT)
(21 pages of complaint facts)

D/C Strauch failed to present this as an issue to the review panel. He omitted it. This is fraud
by omission. ,

In the Complaint Part XX (21 pages) Shea set out all the facts to justify a charge that when
Engel filed his petition in district court for enforcement of a claimed attorney’s lien, the State Bar of
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Montana stiil had Jurisdiction. The Supreme Court promulgated rules requiring that to leave arbitration
both parties must sign an agreement. I this case Engel had agreed to leave arbitration, but Dias did
not sign the agreement and would not sign the agreement. Engel filed his petition in district court
anyway, in violation of the Supreme Court rules, There is no doubt that Engel violated rules of ethical
conduct in filling his petition for foreclosure,

Did Engel file a response to Charge XXI (21 pages) in his filing with the ODC? The
answer is NQ, Shea carefully examined Engel's response. Engel provided absolutely no response to the
charges made by Shea. This constitutes an admission, '

And then we come to the investigative report of D/C Strauch? Did D/C Strauch bring this
charge to the attention of the review panel? The answer is NO. Strauch omitted this issue entirely,

Strauch is once again guilty of fraud by omission. By his deceit, the review panel was not aware of
the existence of this charge. -

****************************************%‘:************************

Part 22 of Complaint:

THE ACTION.  (PART XXTI)

(38 pages of complaint facts)

they relate to this case; and Shea was very careful in setting out the factg as they relate to Engel
violating his own client’s fights by not requesting a full adjudication with Shea joined as a party.
Engel's actions resulted i very serious ethical violations.

Did Engel file a reésponse to Charge XXI1 (38 pages) in his filing with the ODC? The
answer is NO. Shea carefully examined Engel's response. Engel provided absolutely no response to the
charges made by Shea. This constitutes an admission,

And then we come to the investigative report of D/C Strauch. Did D/C Strauch bring this
charge to the attention of the review panel? The answer is NO. Strauch omitted this issue entirely.

Strauch is once again guilty of fraud by omission. By his deceit, the review panel was not aware of
the existence of this charge.
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Part 23 of Complaint:

ON MARCH 2 2004, IN ARGUING THAT HE WAS NOT REQUIRED TO JOIN ME AS A
PARTY, IN HIS ACTION FOR FEES AND EXPENSES, ENGEL FILED A BRIEF ON WHICH
THE DISRICT COURT RELIED IN RULING THAT ENGEL WAS NOT REQUIRED TO JOIN
ME AS A PARTY TO THE ACTION. THE ORDER ENTERED ON MARCH 2, 2004, RELIED
ON THE REPRESENTATIONS MADE BY ATTORNEY ENGEL IN HIS BRIEF. THOSE
REPRESENTTIONS WERE FALSE. ENGEL OBTAINED AN ORDER OF THE COURT BY
FALSE REPRESENTATIONS. (PART XX1I )
(2 5 pages of complaint facts)

In his Complaint, Part XXII (25 pages) which was the last part of his complaint, Shea
charged that Engel filed a brief on March 2, 2004, directed against Shea, in which he made false
representations of the law. On the very day that Engel filed the brief the district judge entered an order,
based on the brief, which relied on Engel's representations, and vitally harmed the rights of Shea, who
had not been joined as a party in order to represent his interests. As a result-of his brief misrepresenting
the law, Engel obtained an order of the court by false representations. Shea was very precise in
showing the false representations of law which Engel had made in his brief '

Did Engel file a response to Charge XXIII (25 pages) in his ﬁling with the ODC? The
answer is NO. Shea carefully examined Engel's response. Engel provided absolutely no response to the
charges made by Shea. This constitutes an admission.

And how did the D/C Strauch represent this charge in his investigative report to the review
panel? The answer is: he didn't. Strauch omitted any reference to this charge in his investigative

report. By Strauch's deceit, the review panel was not aware of the existence of this charge. This is
fraud by omission.

*****************************************************************

PART V. SUMMARY AND CONCLUSION

The motion of the D/C to put virtually all of the filings under lock and key should be denied. A
long time ago the former D/C took the genie out of the bottle and it is far too late to put the genie back
in the bottle. D/C Strauch deliberately used his so-called investigative report with relation to Shea’s
complaint against Engel and attached it to and offered it as part of the entire investigative report filed
by D/C Strauch before another review panel to bolster his recommendation to the review panel.
Therefore, this first investigative report officially became part of the second investigatory report. By
this act and conduct D/C Strauch waived any right to claim that the contents of the report and the
documents relating to that report must not be revealed as public documents.

Further, the review panel acted on this combined report in adopting D/C Strauch’s
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- recommendation to file a complaint against Shea based on the judge Sherlock referral. By this action of
the review board the Comymission itself waived any right to claim that the material must not be revealed
as public documents. And then the action and conduct of the present D/C completed the loop. D/IC
Thompson, based on the action of the review panel on July 29, 2003, filed a formal complaint against
Shea on October 17, 2005. Two reports were placed in Shea’s public file at the Commission office.
Shea found them there about the last week of March, 2006, and ordered and paid for a copy of each
report. Therefore, D/C Thompson also waived any right to claim that the documents were not public
documents. He, or someone on his behalf] placed them there. Based on this conduct, there has been a
watver, and the D/C as well as the Commission are estopped from claiming that these documents and
the related documents which Shea filed, must be placed back into the genie’s bottle.

Furthermore, Shea argues that waiver and estoppel principles must be more liberally applied in
situations where there is a deep and abiding public interest in the subject matter because it affects the
public’s right to know. Ifthere is a strong public interest to be protected and vindicated by making the
documents public, then there is also a stronger reason to hold that the governmental agencies, no
matter what branch, have waived the right to keep the material under lock and key. Tn this situation,
there is a required tilt in favor of the public’s right to know.

In promulgating and enforcing its rules, both the Supreme Court and the Commission on
Practice, must be forever mindful that in interpreting the rules of the Montana Supreme Court, there
must be forever paramount the recognition of the right to know guaranteed to the people as a Montana
Constitutional right. Article I, Section 9. Right to Know, provides:

No person shall be deprived of the right to examine documents or to observe the
deliberations of all public bodies or agencies of State government and its subdivisions, except in
cases in which the demand of privacy clearly exceeds the merits of public disclosure.

Here, there truly is not a legitimate interest in protecting an individual person who would be
wrongfully harmed by any disclosure of the material. As to Engel, he has received a tremendous
amount of publicity because of proceedings filed against him. On the other hand, there is tremendous
value in keeping all of these proceedings public including the challenged documents. Only then can the
public, better described in more personal terms as “we the people”, know how the Commission and the
Office of Disciplinary Counsel is conducting the public’s business as charged by the Montana Supreme
Court. The Court is charged by Montana’s Constitution as the body ultimately responsible for lawyer
discipline. Further, the Supreme Court itself, in whatever method it chooses to handle the problems of
lawyer discipline in this state, cannot in that process ignore Article I, Section 9.

Here there is a vital public interest to be served so that “we the people” can determine for itself
whether those officers, agents, and employees of the Montana Supreme Court, charged with the duties
of lawyer disciple, have truly acted in the public interest. The people have the right to know
if the Commission is adhering to all its rules, and if not, why not. And the people have the right to
Klnow if the Office of Disciplinary Counsel is adhering to allits rules, and if not, why not.

In this case there is a clearly manifested right of the people to know if the Commission and the
Disciplinary Counsel have violated any rights owed to Shea and duties owed to Shea and this can be
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accomplished only if the challenged documents remain in the public dorain for public inspection.

There are huge and fully documented violations that have taken place in this case with regard
to Shea. He has been adversely affected by the Rules violations committed by the Commission and its
members, and he has been adversely affected by the Rule violations committed by the former
Disciplinary Counsel. The Commission, at least its key members, the Chairman and Vice Chairman, are
most surely fully aware of this. As officers and agents of the Montana Supreme Court it would be
contrary to sound public policy for the Commission, in light of the problems existing in this case, to
change this part of the Commission’s proceedings into secret proceedings so that the people cannot
judge for themselves what has happened, what is happening, and what may happen. Therefore, Shea
asks the Commission, in the public interest, to deny the motion of Disciplinary Counsel. The people
must be allowed to examine the documents placed in issue by the motion of the Disciplinary Counsel.

The motion must be denied.
REQUEST FOR RELIEF

(1). Shea asks that Chairfnan Warren and Vice .Chairman Davis remove themselves from this case, and
that they do not sit on any of the rulings to be made.

(2). Shea asks that Commission member Lamb remove himself from the case and that he does not sit
on any of the rulings to be made.

(3). Shea asks that any other members on the Adjudicatory Panel who had knowledge, directly or
indirectly of the Rule violations in this case before Shea brought them to the panel’s attention,
disqualify themselves from this case, and that they do not sit on any of the rulings to be made.

(4). Shea asks that the Commission provide to Shea all of its internal operating rules and procedures

so that Shea will know how the Commission goes about conducting its business as agents and officers
of the Montana Supreme Court.

(5). Shea requests for a time and place to be set in Helena for oral argument on the motion of the
Disciplinary Counsel and that such hearing be open to the people.

(6). Ultimately for the reasons stated Shea requests that a properly constituted adjudicatory panel deny
the motion of the Disciplinary Counsel to seal the records,

(7). For all additional and proper relief.

Dated '5_3@ day of May, 2006,

Daniel J. Shea
Respondent
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CERTIFICATE OF SERVICE

I certify that on May %Q_ﬁ , 2006, I personally served a copy of this Response Brief on

the Qffice of Disciplinary Coynsel.

Daniel J.Shea @c/

ATTEST: & true cop¥

BB i
JED SMITH

CLERK OF SUPREME COURT
SEATE OF KONTANA
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Daniel J Sheg

| 4 OFFICE OF DISCIPLINARY
Acting pro se

COUNSEL
800 Broadway, .
Helena, Monfana 59601 ‘ JuL 21 2006
e Supr ne Coy, o /
RECEIVED
IN'THE SUPREME COURT OF THE STATE OF MONTANA :
STATE OF MONTANA EX REL DANIEL J. SHEA, )
Petitioner and Applicant ) - Np.
Vs, )
VERIFIED PETITION
The Commission on Practice of the Supreme ) - 3
Court of Montana, acting as agents and F E L E Q
officers of the Supreme Court; and )
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JURISDICTION.

Petitioner (Shea) files this petition before this Court based on this Court's original
and exclusive jurisdiction. He seeks review of the outrageous actions and conduct of the
Commission on Practice (COP) and the Office of Disciplinary Counsel (ODC). Shea
has been affected and harmed in the highest degree by their actions, and this harm
continues unabated. In the matters which Shea brings before this Court, Shea has
absolutely no hesitation in declaring that both COP and the ODC have not only acted
illegally, they have acted corruptly. Shea is involved in two matters with COP and the
ODC. In one case Shea is the complainant to a huge complaint he filed against attorney
Joseph C. Engel II. This case was corruptly dismissed by the collaboration and joint
conspiracy between COP and the ODC. Shea is also involved as an accused, charged
with engaging in the unauthorized practice of law complaint based on a referral
complaint originating with district judge Jeffrey M. Sherlock. Both cases are

nseparably related, not only factually, but COP and the ODC, by their actions, have

made them inseparably related.

By Montana Constitution Article VII, Section 2(3), the people of this State have
vested and entrusted original and exclusive jurisdiction to the Supreme Court over
lawyer discipline. Matter of Wyse (1984) 212 Mont. 339, 6898 P.2d 758; and

Goldstein and Albers v. Commission on Practice (2000) 297 Mont. 493, 995 P.2d
923,




Invoking Asticle VII, Section 2(3) as its authority, this Court created a newly
reconstituted Comraission on Practice and added the Office of Disciplinary Counsel. |
This provision, of necessity, vests in this Court the inberent power to review the conduct
and actions of the very entities which the Court has created. And that is what Shea's
petition asks this Court to do.

The actions of COP and the ODC, acting with conspiratorial intent, have
deprived Shea as a complamant m one case and as an4 accused m another, of due
process of law and equal protection of the law as guaranteed by both the Montana and
United States Constitutions.

“ Shea has filed an Appendix of exhibits which contain all the required material
for preliminary review. Further, he asks this Court to take judicial notice of the files with
COP, which includes a copy of the original complaint which Shea filed against attorney
Engel and the supporting exhibits,

In the processing of Shea's complaint against Engel, both ODC and COP
placed the complaint on a one way track to a predetermined destination of dismissal.
The kindest word that can be used for this process is that it was shocking. If a
complainant has due process rights and equal protection rights when filing a complaint
with the ODC, then all of these rights were thrown out the window in this case. And if a
complainant does not have due process rights and equal protection rights, then this
Court may as well shut down its lawyer disciplinary functions, for they would be
meanmgless. Shea's due prdcess rights and equal protection rights were brutally
thrashed and trashed.

And Shea's due process rights and equal protection rights were brutally thrashed

and trashed once again in the processes which led up to the filing of a complaint against

Shea by the ODC. Both of the cases are related, factually and procedurally, and




based on the actions of former D/C Stranch of using one investigative report fo
bolster another when presented to a review panel.

In all of the preliminary proceedings leading up to the filing of the complamt, and
even after, the ODC and COP have likewise placed this case on a one way frack fo a
pi'edetei'1nmed destination. As the accused Shea must face the very entity (the ODC)
which acted to corruptly recommend dismissal of the case Shea had filed agaist Engel,
and which acted corruptly again to secure charges against Shea. Further, Shea's fate as
- an accused has been placed in the hands of the vély entity, the COP, which acted
corruptly to dismiss the charges Shea ﬁled agaimst Engel, and then corruptly acted again
i the process of assuring and securing a charge agaiﬁst Shea.

In processing both of these cases the ODC and COP, acting with a conspiratorial
cross-entity joint venture of cooperation and coll;zboraﬁon, flagrantly and consistently
violated the very disciplinary rules they were sworn to enforce and uphold. Shea can
point to no other cases in which a complainant and aceused has been treated with
such flagrant disregard of the law and the facts. And if there are such cases, neither the
ODC nor COP would be inclined to disclose them.

Only governmental secrecy, sanctioned and enforced by the Supreme Court by
its own rules, has allowed these officers and agents of the Court to proceed without
detection to flaunt the law and facts whenever there is a need for the selective
enforcement of the rules in order to achieve a predetermined result. This court-
sanctioned secrecy has allowed COP and the ODC tb proceed with impunity and
unfortunately, virtual immunity.

DISMISSAL OF THE COMPLAINT SHEA FILED AGAINST ENGEL

In time sequence, the first case involves Shea's rights as the complainant to

a complaint he filed against attorney Joseph C. Engel IIl. Shea filed the complaint on




August 9, 2004, This Complaint, in the Dias case, contained 21 separate charges, This
part of the complam;t was well over 350 pages (double spaced). It was documented
internally with quotations of Engel's violations from records in the case, and also
supported by at least 35 exhibits. Engel's response and Shea's reply were completed by
the end of October, 2004. Shea heard nothing from COP or the ODC until he inquired
and he leamned that the complaint had been dismissed, Shea was shocked. Since then,

after he became an accused, Shea obtained information on the background of the

dismissal of the complaini.

RULE VIOLATIONS AND OTHER MISCONDUCT OF ODC AND COP
IN RELATION TO THE COMPLAINT DISMISSAL

. The violations committed by COP in dismissing the complaint Shea filed against
Engel, include the following:

*#%], Chairman Warren appointed an illegal panel. First, he was required to appoint a
five member panel two of whom were nonlawyers. He appointed three members to the
panel and all were lawyers: Carey Matovich, Tracey Axelberg, and Tom Hubble.
Second, the three member panel had no authority to act as a quorum in any event

because it did not have a nonlawyer member. Warren's appointments violated Rule 3A
and 3C.

***2. The panel failed to review Shea's complaint and exhibits and Shea's reply. Nor did
the panel review Engel's response and exhibits. The panel had no authority to dismiss

without review of these documents. Failure to review the required documents violated
Rule 3B(1).

***3. The review panel knew and D/C Strauch knew that it was illegal to act without
reviewing the required documents, but the panel took action anyway.

***4. The only document presented to the review panel was the investigative report of
former D/C Timothy Strauch, Strauch also knew that the panel would not be reviewing




the required documents. Stranch's report was fravdulent and the review panel should
have known it was fraudulent and would have known if they had reviewed the required
documents. Among many, many acts of fraud Strauch emitted 10 of the 21 charges
from his report. (Shea's Brief of May 30, 2006. Appendix L) (See Part I of this
petition for a partial summary of Strauch's frand in his report.}

*#E5. As the custodian of the records, Strauch had a duty to provide the required
documents to the review panel and failed fo do so. Knowing that his report was
fraudulent, and knowing that he would not be providing the required documents to the
review panel, Strauch is guilty of the most gricvous misconduct in recommending

dismissal of the complaint. And the review panet is likewise guilty of the most grievous
- misconduct in dismissing the complaint.

*#%6. After the dismissal the review pailel failed to give Shea written notice of the
dismissal and of his right to seek reconsideration. The panel knew it had this duty and
deliberately violated this duty owed to Shea. The panel and COP violated Rule 3(7),

Rule 3(10), and Rule 14. The review panel again is guilty of the most grievous
misconduct.

*#*7. Chairman Warren failed to respond to Shea's inquiry when Shea finally learned
that the complaint had been dismissed. Neither Warren nor anyone else from COP
responded. Warren himself had a duty to respond or to have someone respond on his
behalf. He deliberately chose not to respond. Warren himself was part of the conspiracy
to dismiss. There existed a joint venture cross-entity conspiracy between COP and the

ODC to bring about the dismissal of the complaint. Chairman Warren himself is guilty |
of grievous misconduct.

*#*8. The dismissal could not have taken place without cross-collaboration and
cooperation between ODC and COP. This was a huge conspiracy and Warren as
Chairman knew of this conspiracy and took part in the conspiracy. This result could not
have been reached without massive violations of Rule 15 , prohibiting certain ex parte
communications. This rule was honored in this case only by its continued and flagrant
violation. Both the ODC and COP are guilty of the most grievous misconduct.

RULE VIOLATIONS AND OTHER MISCONDUCT OF ODC AND COP
IN RELATION TO THE FILING OF THE COMPLAINT AGAINST SHEA

The misconduct of Strauch and the review panel which dismissed Shea's




complamt against Engel was carried over to the review panel appomted by Chairman
Warren to review the complaint of judge Sherlock. This was the second prong of the
Conspuacy In operation. Shea was faced with a prosecutor who had already acted
llegally in recommending and obtairdng a dismissal of Shea's complaint against Fngel.
And Shea was faced with a review panel of which two members were ifluential
lawyers who had already acted illegally in dismissing Shea's complaint against Engel
and failing to give Shea notice of the dismissal. Obviously, the Warren panel selections
flowed over, infected, poisonéd, and contaminated the proceedings in relation fo the

Sherlock complaint. Shea did not stand a chance against the combined onslaught of the
ODC and COP.

In the process and procedures resulting in the authorization of a complaint on

July 29, 2005, D/C Strauch and the review panel committed the following flagrant rule

violations and unethical conduct:

##%]1. Chairman Warren appointed a five member review panel: Lawyers Carey -
Matovich; Tracey Axelberg, Jon Oldenburg, and nonlawyers Arthur Noonan and
Patricia DeVries. Matovich and Axelberg had been on the review panel which illegally
dismissed Shea's complaint against Engel. By this action, Warren appointed a
contaminated review panel. He assured that Shea would have a poisoned panel to take
action against him, and as members, had already demonstrated a willingness to violate
the rules. Chairman Warren, by this conduct alone, 1s guilty of grievous misconduct.

*#%2. The panel failed to review the required documents. The panel did not review
Sherlock's complaint and Shea's affidavit which formed the basis of the complaint. The
panel did not review Shea's response. The panel did not review Sherlock's reply.

Without this review the panel had no authority to take action. The panel violated Rule
3B(1).

**%3. The only document presented to the review panel was the investigative report of
former D/C Strauch. Strauch also knew that the panel did not receive or review the




required documents. Both Strauch and the panel knew that they were acting illegally.

##%4. The investigative report was inaccurate and misleading; it failed to internally
provide an evidentiary basis for filing a charge. And most important, in many respects, it
was fraudulent. (See Shea's Brief filed on June 9, 2006, Appendix I. The review panel
would known of these deficiencies if they themselves had reviewed (read and studied)
the required documents. (See Part II of this Petition which sets cut a partial
summary of Strauch's fraud and provides a sufficient basis for the Court to
understand the nature and scope of the wrongdoing.)

*#%5. D/C Strauch illegally and unethically attached to his report his earlier report that
he had filed with the review panel which dismissed Shea's complaint against Engel.
Matovich and Axelberg had been on that panel. By his process Strauch finther sought to

poison the review panel against Shea. In essence, the review panel had for gnidance and
reliance two fraudulent investigative reports.

. ™**6. The processes used to bring about the complaint filed against Shea could not have

‘taken place without cross-collaboration and cooperation between ODC and COP. This
was the second prong of the conspiracy between ODC and COP. It could not have
taken place without the knowledge, acquiescence, and agreement of Chairman Warren
and probably at least one more of those who comprise the inner circle of control on
COP. As in the dismissal of Shea's complaint against Engel, this result could not have
been reached without continuous and wholesale violations of the rule prohibiting
exparte communications. Rule 15. But this rule again was honored only by its flagrant
and repeated violation. This was a full fledged conspiracy if ever there was one.

CONTINUING VIOLATIONS AFTER THE REVIEW PANEL ACTED ON
JULY 29, 2005 TO AUTHORIZE A COMPLAINT

After D/C-Thompson took over as the new D/C, he filed a formal complaint
against Shea on October 17, 2005. He included in the complaint four charges that had

not been presented to or acted on by a COP review panel.

*#*1. The charges contained in Paragraphs VI, VII, VIII, and part of paragraph IX
were not authorized by the review panel. Shea was given no opportunity to respond.




The supporting documents were not presented to a review panel, and an investigative
report was not presented to the review panel. (See complaint, Appendix 1)

##2. It would appear that the D/C had gotten together with district judge Sherlock
sometime afier July 29, 2005. They joined forces to come up with these additional
charges to be included in the complaint.

*#%3. The D/C had no right to include these new charges without first going through the
required probable cause review procedures. They must be dismissed. :

Failure to personally serve Shea with process according to his right of election.

At the request of the D/C, the Clerk of the Supreme Court sent to Shea by
cel’tiﬁed mail a copy of the complaint, a citation, and a notice and acknowledgment
form which conformed with Form 18A set forth in the Montana Rules of Civil Rules of
Procedure. Based on this notice Shea did not file an appearance but was waiting to be
personally served, as was his right. Shea was never personally served.

Shea was hailed before COP at a hearing on March 17, 2006 and he filed
motions to dismiss which included, among other matters, that he had not been
personally serviced and therefore his time to appear had not begun to run. Both the
ODC and COP ignored Shea's motion and until this day COP has failed and refused to
give a direct ruling. The issue is very simple: either Shea had a right to rely on his notice
or he didn't. If he didn't, why not? On the basis of due process, Shea is entitled to a
definitive ruling.

OTHER MOTIONS OF SHEA DENIED BY CHAIRMAN WARREN

Shea also had continuing motion for Chairman Warren and vice chairman Davis

to remove themselves from the adjudicatory panel, and that three more panel members,

all from Helena, remove themselves from the panel. Attorneys Davis and Lamb should

remove themselves because of their close relationship with district judge Sherlock and




the fact that they have practiced in front of Sherlock for years. Chairman Warren, with
no explanation, denied these motions. It is uafathomable that Warren could continue og
- his case in light of his illegal activities relating to the dismissal of the complaint Shea
filed against Engel and his fuuther improper activities in aiding of the processing of the

Judge Sherlock's complaint against Shea.

IT IS UNFAIR AND A DENIAL OF DUE PROCESS TO COMPEL

- SHEA TO GO TO GREAT FALLS TO DEFEND AGAINST THE
CHARGES.

And now Shea has received an order issued by vice chairman Davis to appear in
Great Falls on July 28, 2006 for a formal hearing on the charges. (Appendix I, orders)
Shea should not be required to appear in Great Falls in any circumstance. All the
witnesses are in Helena, all the evidence is in Helena, Helena is the headquarter of
COP, and COP holds most of its meetings in Helena. Shea lives in Helena and is not
going anywhere. It is unduly burdensome and oppressive to require Shea to go to Great
Falls to defend against these charges. Shea cannot possibly present an adequate defense

in Great Falls. Further, it is unconscionable that ejther Warren or Davis remain on this

Case.

IN BOTH CASES, AS A COMPLAINANT, AND AS AN ACCUSED
SHEA HAS BEEN DENIED DUE PROCESS OF LAW AND EQUAL
PROTECTION OF THE LAW. ,

Both the ODC and COP havé violated Shea's rights to due process of law and
equal protection of the law. The due process violations are clear. They cannot be
denied. And, as far as Shea is aware, no complainant has ever been treated the same
way by the ODC and by COP both as a complainant and as an accused. This unequal

treatment with Shea on the receiving end has resulted in a denial of equal protection of
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the law. Only proper action taken by this Cowrt will ever get to the bottom of who both
the ODC and COP, acting 2s cross-entity co-conspirators, chose to throw all the rule
books out the window in dismissing the complaint Shea filed against Engel and in the

procedures leading up to the filing of the complaint agaust Shea.

REMEDIAL REVIEW POWER OF THE SUPREME COURT BASED
ONITS ORIGINAL AND EXCLUSIVE JURISDICTION

Based on its original and exclusive jmisdi_ction, this Couxt_ may use its own
remedial power to issue those orders and take such action fo rectify as best that can be
done, the unspeakable harm that has taken place as a result of the actions of both the
ODC and COP. They acted together, as a full blown conspiracy to deprive Shea of his
rights.

What are the standards to be used by this Court in reviewing the conduct of its
officers and agents, and the D/C as an employee? In 2002 this Court, invoked its
original and exclusive jurisdictional power under Article VI1I, Section 2(3), promulgated
its Rules for Lawyer Disciplinary Enforcement. These rules reconstituted the
Commission on Practice, and create a new Office of Disciplinary Counsel. The
Disciplinary Counsel is direetly hired by the Supreme Court. Rule 5A. Further, Rule
17, in granting immunity (except for bad faith conduct) to all COP members and its
staff, and to the Disciplinary Counsel and staff, the Court expressly declares that they
“...are deemed officers and/or agents of the Court for all purposes mentioned in these
rules." (Rule 17).

Unfortunately, the Court did not create or refer to any ethical standards by which
COP and the ODC must conduct the business entrusted to the Court by the constitution,

Only Rule 15, which prohibits certain exparte communications, is an ethical

requirement. However, if this case is any measure of adherence to Rule 15, it must be




concluded that the rule has been honored more in its breach than m its observance.
What has taken place in this case could not have oceurred without wholesale violations
of Rule 15.

These deficiencies notwithstanding, Shea nonetheless asserts that to fulfill its
obligation to the people under Article VII, Section 2(3), the Supreme Court must expect
and hold its officers and agents to the highest standards of conduct. To this end, it must
review allegations of misconduct by a standard of the highest possible strict scrutiny.
The Court must strictly scrutinize the acts, OIIxissioﬁs, and conduct of its agents and
officers. To do otherwise, would constitute a violation of the duties entrusted to the
Supreme Court by the people, and indirectly render Article VII, 2(3) an illusion at best.

The COP has set a formal hearing in Great Falls on July 28, 2006 based on the
complaint filed by D/C Thompson on October 17, 2005. Shea will be denied due
process of law and equal protection of the law if he is compelled to go to Great Falls to
present a defense of the charges, and further, there are good and sufficient reasons to
put a stop to the prosecﬁtion because of the massive misconduct of the Commission on
Practice and the Office of Disciplinary Counsel.

Both the COP and the ODC have compromised and denied to Shea in both cases
his right to due process of law and equal protection of the law. Both entities have
committed manifest and manifold violations of the very rules to which they were sworn
‘to uphold and enforce. ,

Shea has no plain, speedy, and adequate remedy other than to seek extraordinary
relief. He is at the mercy of a patently corrupt disciplinary system as applied in his case.
Both COP and the ODC have stomped on and stamped out any rights that Shea should
have as both a complainant and as an accused. And they have done so while acting

under the authority of the Supreme Court, as its officers and agents.
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To facilitate this review, and for this Court to fulfill its obligations to the people
under Article VII section 2(3), Shea asks this Court to issue an order to COP and to
ODC, directing them to grant the relief requested by Shea or show cause why they
refuse to do so, or alternatively to show cause why the relief should not be granted.

Further, this Court has additional vast and inherent remedial powers which can
be invoked to reach the horrendous violations that have occurred in this case. Shea has
not obfajned and cannot obtain Justice from either the ODC or COP. While acting as }
officers and agents of this Court the ODC and COP have jomned forces as conspirators |
to deny to Shea the very rights which they are swom to enforce, protect, and uphold.

Shea asks this Court to determine not only what went wrong, but why? A public

investigation and public hearings are in order.

PART IIL. SHEA PROVIDES HERE A SUMMARY OF THE FRAUD
EXISTING IN BOTH INVESTIGATIVE REPORTS SUBMITTED BY D/C
STRAUCH TO THE TWO COMMISSION REVIEW PANELS.

ILA. D/C-STRAUCH'S FRAUD CONTAINED IN INVESTIGATIVE
REPORT IN WHICH HE RECOMMENDED DISMISSAL OF
SHEA'S COMPLAINT FILED AGAIN ST ENGEL.

On August 9, 2004 Shea filed a huge complaint against attorney Engel. The
entire complaint, not including a summary explanation letter, was a total of 401 pages.
Shea also provided a summary of-his charges. There were a total of twenty-three
charges. Twenty one charges involved the horrible conduct of Engel in the Dias case.
Most of the misconduct was directed by Engel to his own client, and some of jt was
directed toward Shea. Over 370 pages of the complaint (double spaced) were devoted
to these charges. Shea also filed approximately 35 supporting exhibits.

Engel filed a response of less than thuty pages and submitted many exhibits.

13




About five of the pages in his response related to two cases not involving the complaint
in the Dias case. Shea filed a reply of approximately 30 pages. Shea stated, armong
other things, that Engel had actually evaded an answer to Shea's complaint for virtually
every charge, and that this made it extremely difficult to file a meaningful reply.

Shea, in April 2005 had heard nothing more about this complaint until, upon his
inquiry, he learned that COP had dismissed his complaint. And, after writing to
Chairman Warren and requesting a response, Warren failed and refused to respond.
This clearly constitutes an admission of wrongdoing by the Chairman himself,

As stated earlier, Stranch did not present this material to the review panei,' nor
did the review panel request these documents. After the ODC filed charges against
Shea, Shea filed two briefs with COP which expressly set out the fraud of D/C Strauch
in both of the investigative reports he presented to the two review panels. Chairman
Warren, wielding his enormous. and unchecked powers as chairman, ignored these
briefs. See Appendix I

Shea summarizes here his allegations that D/C Strauch committed fraud in his
investigative report. Shea's June 9, 2006 brief explicitly details how Strauch handled
cach of the charges that Shea alleged in his complaint against Engel.

**%1. Engel's Response: Of the 21 charges Engel did not directly respond to any of
them. That is, Shea could not fathom Engel's answer.

*#*2. Omission of charges: Of the 2] charges in Shea's complaint, D/C Strauch
omitted 10 of them from his mvestigative report. He swept them under his official rug,

***3. Of the remaining 11 charges which Strauch mentioned in one way or the other in
the report, Strauch falsely implied that Engel had responded in all but one of them. On
the one that Strauch stated Engel did not respond to, Strauch responded for Engel.
Strauch falsely set out the nature of the issue or charge, and then he provided a false
version of the facts in order to justify Engel's conduct. Strauch omitted all of Shea's

14




factual assertions.

¥4, For the 10 remaining charges Strauch falsely implied that Engel had filed a
response. Engel had not filed a response. However, in each of these 10 instances
Strauch answered for Engel. He justified Engel's conduct in two ways. First, he falsely
stated the nature of the issue which formed the basis for Shea's charge. Second, Strauch

then falsely stated the facts. And he failed to refer to any factual assertions which Shea
had made in support of each of these charges.

***5. Reference to factual assertions of Shea and Engel: In the entire investigative
report Strauch did not state one factual assertion made by Shea. By contrast, Shea
counted 35 paragraphs which Strauch represented to be factual assertions of Engel.

*¥%6. Reference to exhibits: In those issued covered by Strauch's report, Strauch did
not once refer to any exhibits which Shea had submitted. Shea submitted at least 35
documents in support of the complaint. By contrast, Strauch referred 21 times in his
report to exhibits submitted by Engel. Of these 21 references, 15 referred to the pay
dispute between Shea and Engel; 2 referred to the issue of who pays Sisler, Dias or

Engel; 1 referred to the issue of who pays Sisler; and 1 referred to an arbitration matter
involving Sisler and Dias,

Shea mext provides a more specific and detailed example of how
Strauch's fraud worked by changing the nature of the issue and then by failing to
set forth Shea's factual assertions in support of the charge. In Part IX of his
Complaint, Shea first stated the nature of the chafge in the caption, and then provided
13 pages of facts and quotations to back up this charge, plus exhibits. Strauch disposed
- of the issue by a huge lic. He fraudulently stated that the issue} was resolved and Dias
agreed to pay Engel the additional fées for his representation bf Dias against the lien

claim of Sisler. In his Complaint, Shea set out the issue as follows:

PART IX. ATTORNEY ENGEL HAS IMPROPERLY CHARGED

ADDITIONAL FEES TO DEFEND AGIASNT THE ATTORNEY LIEN
CLAIM OF MATTHEW SISLER

15




Strauch resolves the problem by not stating the issue which Shea raised, by not

setiing forth any of Shea's factyal assertions, and then capped by Strauch's fraudulent

statements of fact, Strauch declares:

As noted above, Fngel agreed to represent Diag agamst Sisler and
billed her for hig services. (Page 8, paragraph A of report.)

And then also on page 8, Strauch repeats his false declaration and makes it even
stronger, by stating:

After some ne gotiations, Dias hired Engel to represent her
In an attempt to prevent Sisler from collecting his attorney
fees. (Page 8, Paragraph D of Strauch's report)

This is an absolute fraudulent misrepresentation. In fact, D/C Strauch knew that
Dias and Engel had never come to an agreement on thig issue. D/C Strauch had
available to him the May 13, 2004 affidavit filed by Dias which she filed in
opposing Engel's motion for summary Judgment. She stated:

le




hearing on May 18, 2004. F urther, note that Diag expressly declared in her affidavit that

when demanding ¢xlra fees Engel had 1 accused her of deceit and tried 1o intimidate her

_igj_gﬂpayinglljgg_,SadEy, In granting suranary judgrment to Engd, district judge Sherlock,

did not mention this issue. As he did with all the factual issues and legal issues

presented by Dias in her affidavits, the judge swept all of them under his judicial ry g.

Shea next provides a speeilic example of how Strauch committed fraud by
the device of omitting 10 of the charges from his report. Strauch frandulently
declares that Dias and Engel had come to an agreemeﬁt as to extra fees because he wag
on a mission to dismiss the complaint regardless of the facfs, regardless of the law, and
regardless of who got hurt in fhe process. The next issue which Shea had sei forth in his
complamt filed against Engel explains very well the device of fraud by omission. In
Part X of his complaint (supported by 15 pages of complaint facts, quotations fiom
Engel,.and by exhibits) Shea stated the ethical violation as follows:

So how did Strauch handle this issue in his report? Well, he failed to menton it
He made it disappear. Such is the power of people in power. Sﬁ'auch knew he could not
mention this issue and dea] with it properly and fairly when he had already fraudulently
reported that Engel and Dias had reached an agreement as to extra fees?

IL. B D/C-STRAUCH'S FRAUD COMMITTED IN THE
INVESTIGATIVE REPORT IN WHICH HE RECOMMENDED THAT
A COMPLAINT BE FILED AGAINST SHEA BASED ON THE
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REFERRAL COMPLAINT OF J UDGE SHERLOCK.

Strauch also filed a fraudulent investi gative report with the review pacel deciding
whether or not to authorize a complaint against Shea based o the referral complaint of
Judge Shelock.

As part of the Preatanged and conspiratorial amangement with COP, Strauch
failed to provide the review panel the documents which the panel was required to
review under Rule 3B(1). Shea is aware of only four dociments filed with the ODC in
relation to Judge Sherlock's complaint. (1) Sherlock's complaint consisting of a one page
letter; (2) Shea's October 13, 2004 affidavit submitted witly Sherlock's letter: (3) Shea's
12 page response to Sherlocl's complaint: and (4) Sherlock's reply, which Shea hag

them.

Strauch provided only his investigative report to the review panel. Shea asserts

the following facts which justify the conclusion that Straucl presented a fraudulent
Teport to the review panel.

***1. Failure to sef out Shea's assertions of Engel's fraud committed in the
Judgment: In hjs October 13, 2004 affidavit Shea set fortly the details of how Engel
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Judge accomplished this by signing an ex parte order submitted by Engel denying the

Dias motion for a stay of execution pending appeal. Strauch omitted all of thig entively
from his report.

*##3 . Failure to Summarize Shea's factual assertion explaining his denial that he
Wwas representing Dias. Sherlock's complaint alleged that Shea's affidavit mdicated that
Shea wag representing Dias. D/C Strauch did not begin to fairly summarize the factual
assertions which Shea made jn his affidavit. A review panel could not fairly conclude
that Shea was representing Dias unless the investigative report itself faid a factual basis
for this conclusion based on the actual content of Shea's affidavit.

R Selective Omission of Docket Entries: The D/C report, in summarizing the
meaning of certain docket entries, omitted several important entries and disirict court
proceedings that had taken place. (Shea's Brief, pages 4-7)

##%6. Failure to Place in the investigative report fair summary of Shea's response
to Sherlock's complaint. Strauch referred to Shea's response only by stating that Shea
denied he was Tepresenting Dias. (Shea's Bref, pages 19-23)

As stated in his Summary and conclusion, Shea not only asks this Court to
assume full and complete Jurisdiction over these matters, but also that this Court
conduct a public investigation and public hearings so that the public may have all the
unvarnished facts concerning the horrendous misconduct of the ODC and COP. It is the
only way by which eternal vigilance can be exercised over those who have been

entrusted as public officials with preserving a true democracy rather than one that 18
more dlusion that fact.
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Both COP and ODC have repeatedly, blatantly, and fiagrantly, denied Shea’s
right to due process of iaw and equal protection of the law. And they have also done
tremendous public harm, Unfortunately, the public doe ot know of thig harm because
of the very special governmental secrecy attaching 1o lawyer disciplinary proceedings.
Secrecy in government 13, for the most part, "the Devil's Workshop." The harm to the

public cannot be calculated simply because of the govermental secrecy.

achieve this predetermined destination no holds were barred.

was entirely an inside Job. Outside influence s more than a probability, If so, there has
been an even more serious and sinister breakdown of the disciplinary system.

Only this Court has the power and authority to act and to right the wrongs which
COP and ODC have committed against Shea.

This Court has the constitutional authority to exercise is “original and exclusive"
Jurisdiction over lawyer disciplinary matters also invoking its corresponding duty to
exercise its power where its agents, officers, and employees (the D/C) blatantly and

flagrantly acted to undermine and demean the integrity of the entire disciplinary system.

This Court should take complete control over both these cases and enter such orders




proper to the effectuation of justice.

A complete public investigation is needed, together with public hearings.
Governmental secrecy as practiced within COP and ODC not only flies in the face of
the public's right to know but undermines democracy itself. Under the blanket of
secrecy now allowed and practiced by the COP and the ODC, the damage is done
before anyone knows about it. Individuals suffer but they can do nothing about it. The
"we the pebple" suffer because they know nothing about it. The result is the payment by

those persons immediateiy affected and also by the people at large. This is a huge and

unacceptable price.

PARTIV. REQUEST FOR RELIEF;
Shea requests this Court to grant the following relief:

(1) To immediately issue an order vacating the hearing set for Shea in Great Falls on
July 28, 2006; that no further dates be set until further order from this Court; and that if
any further hearings are set, they must take place in Helena unless Shea, the COP, and
the ODC unanimously agree to a different location.

(2) To issue an order to COP and the ODC Counsel directing each entity to fully answer
Shea's petition for extraordinary relief, and unless an allegation is admitted, to answer
cach allegation with an answer which informs this Court precisely what their position is.

(3) To show cause why Chairman Warren and vice chairman Davis and panel member
Lamb should not be disqualified from sitting on the adjudicatory panel.

- (4) To show cause why the charges against Shea should not be dismissed because of the
consistent, manifold, and flagrant pattern he has alleged and the resulting due process
violations and equal protection violations that inevitably result.

(5).To show cause why the complaint should not be dismissed for failure to personally
serve Shea as required by his election to require personal service based on the papers he
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received by certified mail.

(6).To show cause why the charges contained in paragraphs VI, VII, VI and part of IX
should not be dismissed.

(7) To show cause why the complaint which Shea filed against Engel should not be
reinstated, and if either entity agrees that the complaint should be retnstated, to suggest
methods to this Court sefting forth how this Court will be assured that the complaint will
be thoroughly and fanly evaluated on its merits, and how each entity will provide

assurance to this Court that Shea's rights as a complainant will be fully respected and |
protected.

(8) To show cause Why the COP and ODC took the actions they did in processing

Shea's complaint as a complainant and in processing the complaint that was filed against
him.

(9) To show cause why Shea should not be awarded all costs and expenses reasonably
incurred in filing the complainant as a complainant, and those reasonably incuired in
order to bring this matter to the attention of this Court.

(10).To show cause why Shea should not be awarded all costs and expenses reasonable
incurred a result of having to defend against the charges filed against him.

(11) To show cause why Shea should not be entitled to reasonable compensation as a
remedial measure to compensate him for the undoubted immense number of hours he
has been compelled to expend in each of the cases,

(12)). To show cause why his court should not conduct z full, open, and public
investigation and hearings to determine how COP and the ODC conduct their business
as officers and agents of this Court; how and why the ODC and COP conducted their
business in relation to the dismissal of the complaint Shea had filed; and how and why
COP conducted the business of this Court in relation to the charge filed against Shea.

(13). To grant additional relief proper in the circumstances based on the fifl] remedial
powers vested in this Court under Article VII 2(3), Montana Constitution.

22




Daniel J. Shea

STATE OF MONTANA

rJ‘”J

)
) s3.
COUNTY OF LEWIS AND CLARK )

Dansel J. Shea, being first duly swom, deposes and says that he is the petitioner in the
above-entitled case; that he has read the above and foregoing petition by him

subscribed, knows the contents of the petition, and that the matters and facts stated in
such petmon are true.

SUBSCRIBED and sworn to before me this2 e day of July, 2006.

Ot e

ﬂ%taly public for the State of Montana, xeslg mn_Helena. My

Yo . D JESSICA L. STEVENS

commmission expires on W\e.y 2320797 NOTARY PUBLIC for the

8 State of Montana

§ Reeiding at Helena, Montana

{ iy Commission Expires
May 23, 2008

Petitioner, Daniel J. Shea certifies that this apphcation complies with the
requirerents of Rule 17 and Rule 27, Montana rules of Appellate Procedure. It
complies with paper size 8.5 X 11 it complies with top and bottom margins and left and
right margins,no less than 1 inch; it contains 7,000 words or less. Print font style is
Roman; and proportional spacing with 14 points. The paper is standard quality, opaque,
unglazed, acid free, recycled paper, 25% cotton fiber content of 50% recycled content,
of which 10% is post-consumer waste.

Sand

Dantel J. Shea

CERTIFICATE OF COMPLIANCE




CERTIFICATE OF PERSONAL SERVICE

I certify that on July ghdl , 2006, T personally served a copy of the foregoing petition
and a copy of Shea’s appendxx on the Commission of Practice at their official address
and on the Office of Disciplinary Counsel at its official office.

Daniel J. Shea
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INTHE SUPREME COURT OF THE STATE OF MONTANA

No. OP 06-0524
————
STATE OF MONTANA EX REL DANIEL J. SHEA,

)
y o )
Petitioner and Applicant, )
: ) .
V. ) ORDER
. X . ) T
The Commniissitn op Practice of the Supreme Court ) P Eﬁ g»w;' }j r“),
of Montana, acting ag agents and officers of the ) e M
Supreme Court: and the Office of Disciplinary )
Counsel, acting as agents and officers of the Supreme ) JUL 247 006
Court, and the Disciplinary Counsel also acting as ) o
an employee of the Supreme Court, ) Ld Smirf;
) r::LERKce QETZHS_{.%LJPRWEE COURT
Respondents. ) T hONTAN
)




€Xercise original jurisdiction where warranted and our exclusive jurisdiction over matters
- involving lawyer discipline, Shea advances scant, if any, legal authority to support his
positions. Moreover, with regard to Shea’s assertion that his due process ntights will be
‘violated if he ig required to attend the hearing in Great alls, we note that Fxhibjt 2-Hin his
Appendix of Exhibitg in Support of the Petition is the Notice df Hearing for the July 28,
2006, Great Falls hearing, which was filed on June 16,2006, over a month ago. In addition,
we take judicial notice of the fact that Great Falls ig approximately 90 mileg from Helena.

The Court having fully considered the matters presented in Shea’s Peﬁtion,

IT IS FURTHER ORDERED that remittitur shall issye forthwith,
The Clerk is directeq to give electronic notice of this Order to petitioner Shea, She
Ryan, COP Chajr J ohn Warren, COp Co-Chair Gary Davis, and the Office of Disciplinary

,Counsel. The electronic notice shall be followed, by notice by mail.
LLATEI>ﬂnsgyiﬁiqzofﬁny,2006

ATTEST: & trus copy

s
ELERK OF SUpRewE COuRy
BIATE OF MoNTANA

. 1>
Justices




Shaun R. Thompson

Office of Disciplinary Counsel o
P.O. Box 203007 ey o
Helena, MT 59620-3007 f:w; | T
Tele.: (406) 841-2980 A

Chief Disciplinary Counse]

BEFORE THE COMMISSION ON PRACTICE OF THE
SUPREME COURT OF THE STATE OF MONTANA

*************

Supreme Court Cause No. @ 5 D @ 6

IN THE MATTER OF DANIEL SHEA,
11

A Suspended Attorney at Law, ODC File No. 04-291

)

)

)

12 )
Respondent. , ) COMPLAINT

)

)

)

13
14 .
:

15 By request of a Review Panel of the Commission on Practice, the Office of Disciplinary
16 ‘

Counse] of the State of Montana (ODC), hereby charges Daniel Shea, a suspended attorney at
17 '

law admitted to practice before the courts of Montana, with professional musconduct as follows
I8

I
19
Daniel Shea, hereinafter referred to as Respondent, was admitted to the practice of law in

20 .

the State of Montana in 1964, at which time he took the oath required for admission, Wherein he
21 ,
. aoreed to ablde by the Rules of Professional Conduct, the Disciplinary Rules adopted by the

Supreme Court and the hwhest standards of honesty, Justice and morah'ty, including but not

4 | limited to, those outlined i parts 3 and 4 of Chapter 61, Title 37, Montana Code Annotated.




10
11
12

13
14
15
16
17
18
19
20
21
22
23
24

25

I
By Order dated August 3, 1989, the Montana Supreme Court indefinitely susPended
Respondent from the practice of law. (Supreme Court No. 88-520.) He has not petitioned for
reinstatement and remains suspended.at this time.
a8l
The Montana Supreme Court has approved and adopted the Montana Rules of
Professional Conduct (MRP C), governing the ethical conduct of attorneys licensed té practice m
the Stéte of Montana, which Rules were in effect at o]l times mentioned in this Complaint.

v
Pursuant to l%(ule 11(5) of the Rules for Lawyer Disciplinary Enforcement (RLDE 2002),
a Review Panel of the Commission on Practice has requested Disciplinary Counsel t.o prepare
and file this formal complaint against Respondent.
v
On or about January 3, 1995, John Old Elk, June Good Left, Amy Palmer, Marcia Dias
and Dana Zimmer filed suit against Healthy Mothers, Heélthy Babies, Inc., a Montana
corporation and others. The case, 0ld Elk v. Healthy Mothers, Healthy Babies, Inc., was filed in
Montana First Judicial District Court in Lewis and Clark County—Cause No. BDV-1995-18.
v “
Respondent prepared the complaint and amended complaint filed by the Plaintiffs in thé _
aforementioned case.
VII

In addition to the pleadings, Respondent prepared nUMEroOUs other documents that were

filed on behalf of the Plaintiffs in the aforementionéd case.

Complaint - Page 2
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15

16

17

VIII
During the course of the litigation, Respondent either entered into, or attemptéd to enter
into, a fee-splitting arrangement with various attorneys who represented the Plaintiffs in the
aforementioned case.

IX

During the trial in the aforementioned case, Respondent actively participated in the jury
instruction process.

X

In September 2005, Respondent filed in the aforementioned case motions for leave to
intervene, to vacate the Court’s Order of March 2, 2004, and to vacate the Court’s Judgmeﬁt of
August ;3, 2004. Respondent subsequently filed other documents in support of his motions
including an afﬁdavit dated October 12, 2004. Through said documents, Respondent acted as an
advocéte not only for himself, but also for Plaintiff Dias.

X1

Respondent’s conduct, as described herein, constitutes unauthorized practice of law in
violation of MRPC 5.5.

WHEREFORE Chief Disciplinary Counsel hereby prays as follows:

A. That a éitation be issued to the Respoﬁden‘t, to which shall be attached a copy
of the complaint, requiring Respondent, within twenty (20) days after service
thereof, to file a written answer to the complaint; |

B. That a formal hearing be had on the allegations of this complaint before an
Adjudicatory Panel of the Commission;

C. That the Adjudicafory Panel of the Commission make a report of its findings

and recommendations after a formal hearing to the Montana Supreme Court of




[
! the State of Montana, and, in the event the Adjudicatory Panel finds the facts
2 warrant disciplinary action and recommends discipline, that the Commission
7 also recommend the nature and extent of appropriate disciplinary action,
4
including an award of costs and expenses incurred in nvestigating and
5 v
prosecuting this matter; and
6 -
D. - For such other and further relief is deemed necessary and proper.
. 7 . '
. S/ -
RESPECTFULLY SUBMITTED this_/“"™ day of October, 2005.
8 ' :
9
10 | _ ) e
. Shaun R. Thompson
1

Chief Disciplinary Counsel

CE.-




HOUSE OF REPRESENTATIVES
Appropriations Committee
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Montana House of Representatives

Visitors Register

APPROPRIATIONS COMMITTEE

Bill Ne.

Sponsor{s})

PLEASE PRINT

Las

S

PLEASE PRA{‘J'}{‘

PLEASE PRINT

Representing

Supp@rt

Gppose Inf.

Name and Addrew
M‘M’ ‘f D 3'\ ‘f:iéw%:-dL;zQ S ke ><

Wyl j% /“LU} Dept ok i!iussi; X

Dol W, Celer \\wai" U aud \ej o e e

unin

“'”w""i i 5‘“}"'? e(.aidfi 1}\3(* L,/(

£
o B

vl o o £ sj
25 i {4 o ilz‘_ {q/lﬂ T,

N i

Please leave prepared testimony with Secretary. Witness Statement forms are available if you care

to submit written testimony.
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