EXHIBIT 3 7




Nebraska 88%
New Jerses 88%
Louisiar El 78%
Utah 78%
Virginia 78%
Arkansas 75%
West Virginia 72%
Kentucky 69%
Washington 69%
Michigan 66%
Oregon 66%
Georgia (3%
Rhode Tsland 63%
Verront 53%
Indiana 5804
South Carolina 54%
Florida 56%
Texas 56%
California 53%
Connectiout 53%
lowa H3%
New Mexico 53%
Idaho B0%
Wisconsin B0%
Colorado 47%
Tllincis 47%
Maryland 47%
Hawaii 44%
Kansas 41%
Maine 41%
'\hgswsmpi 41%
New Harmpshire 41%
New York 419%
(Okiahoma 38%
Minnesota 34%
Ohio 34%
Delaware 31%
Massacluset 31%
North Dakota 31%
North Carolina 28%
Missouri 25%
Tennessee 19%
Arizona 9%
Montana 9%
Wyoming 9%
Alaska 3%
Pernsylvania 3%
Alabama 0%
South Dalkota 0%

Detailed Methodology

Purpose Statement

Each of the fifty states have passed an open
records or freedom of inforrmation act giving eiti-
zens access to public records. The opening provi-
sion of most of these acts provides that an open
government is a critical element in achieving a
successful democracy and that it is only when the
public is given free aceess to governument docu-
ments that the public can effectively oversee the
activities of its elected leaders. Thus, the states
have made it policy to promote a more open and
betier government by giving the pubiic access to
public records. The BGA has undertaken a com-
rehensive study analyzing the open records
atutes of each of the fifty states in order to
exaraine the effectiveness of each statute in pro-
mating this policy.
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The Analysis

ne BGA, in conducting this study, has analyzed
the freedom of information acts in every state.
There has been no analysis of case law or
Attorney General Opinions. By assessing only the
statutory language, very little interpretation of
the law had to be conducted by BGA researchers
in order to complete this study. This sllowed the
BGA to keep the analysis as objective as possible.
In addition, as the primary source of law, citizens
seeking to invoke their rights to examine public
records will look to the statute for guidance, not
secondary sources such as case law or Attorney
General Opinions.

Methodology

The states were corapared against each other,
Each state was assessed 3531 nst five cncprm The
five criteria were broken int s}
three procedural criteria and twoe penalty eriteria.
In each criterion there was a flve
system, usually a zero thorough four scale with
one point intervals, but in some instances a zero
thorough two scale with half point intervals.

After each criterion was examined and scored,
the scores were totaled for each state. Fach state
was then ranked according to its point total. The
total possible points were 16.




The Criteria

The BGA used five criteria to assess each state. The criteria were chosen as an effort to conduct the most
cbjective analysis of the law in each state. The procedural criteria are designed to assess the procedural guide-

iines in each state for obtaining puULc records, while the penalty criteria examine the punishment, if any, which
is levied against an agency that wrongfully denies access to a public record.

The procedural criteria are as foliows: (1) The amount of time a public agency or department has to respond fo

a citizen’s request for a public document; (2) the process a citizen must go through to appeal the decision of an
agency to deny the request for the public 380(-1‘d' and (3) whether an appeal is expedited when i€ reaches the
court system. The penalty criteria weigh: (1 Nhether the coraplaining party, upon receiving a favorable judg-
ment in court, is awarded attorney fees and costs; and (2) whether the agency that has wrongfuily withheid a
record is subject to any civil or criminal punishment.

Three of the criteria, Response Tirne, Attorney’s Fees & "foqt. and Sanctions were worth four points each. Two
of the criteria, Appesls and Expedited Process, were ned a value of two polnts each. Response Time,
Atforney’s Fees & Costs and Sanctions were assigne i "q igher value because of their greater imnportance. They
determine how fast a requestor gets an initial answer, thus starting the process for an appeal if denied, and Dro-
vide the necessary deterrent elemert to give FOI laws meaning and vitality. Appeals and Expedited Process,
although iraportant, are not as critical in vindicating the rights of citizens and journalists who are trying to kee ep
a close eye on government cperations

In assessing the statutes, the BGA chose not to use exeraptions from disclosure as a factor in iis anal ysis. Most
stale statutes contain a provision that specifically defines what records are not subject, to disclosure under €

act. The BGA chose not to use exemptions in weighing the strengths and weaknesses of each state’s statute
because of the relative impossibility of counting each exemption. Furthermore, without a close analysis of how
the exemption is interpreted judicially, it is mpossible to determine the relative breath or narrowness of an
semption. Accordingly, surveying statutes based on exernptions would be very difficuit because, e.g., a state
with few exemptions might exclude rore records than a state with many exemptions if the first state were to
interpret its exemptions very broadly and the second state were to interpret its exemptions very narrowly.

The Procedural Criteria;

The first three criteria that the BGA studied in assessing the strength of each state’s o p en records act are pro-
cedural. The three criteria involve the process the requesting party must use to gain access to public records.
The BGAs concern with these procedural requirements is that a lengthy and burdenson e process is likely to
discourage citizens frore making requests and seeking enforcernent of the statuge, which will result in less dis-
closure of public information. Such a result would frustrate the policy of creating a better democracy ti hrough a
more open government. The procedural criteria are as foilows:

Response Time (4 points)

Hesponse time is the period of time that an agency bas to make an initial response o a request for a public
record. A major area of concern is requests for time sensitive documents. The more time an agency has ¢
respond o a citizen’s request, the less effective the statute becomes. For instance, statutes that provide for
very long response times, or do not provide a stated response time a all, do not create any statutory assirances
for a requester, such as a journalist, who is seeking a time sensitive document. Statutes in these states may
allow an agency to stall in handing over the requested materials so that they are no longer useft il, or the
requestor simply gives up on the request. Either resuit {rustrates the purposes of the open records act. Thus,
state statutes received more points for quicker response times. Note: The BGA only examined the time an
agency has to make an initial response to a request for documents. In reany states, an agen y can receive an

extension of time to consider a request. Our analysis did not factor in possible time extensio

States that failed to provide for a response time received a score of (. A state received one point if its statute

simply provided that response to a request must be made within a reasonable amount of tirce, or ];mbuage simi-
lar to that effect. This ambiguous language may lead to excessive delays in processing a request. The lack of an




explicitly defined response time is of concern to the BGA. Receiving two points are states that have passed
statutes requiring a response between 16 and 30 days. These states explicitly provide a response time, so that
the requesting party is assured recognition of the requess during a specified time period. However, 16 to 3¢

days is too broad of a response time. A state received three points if its statute required a response between 8
and 156 days. Four points were awarded if a state’s statuse required a response between 1 to 7 days.

Avpeal {2 points)

The next procedural criteria used by the BGA to weigh the strength of each state’s oper cords act was fhe
appeals process a citizen can go through after being denied access to a record that is co by the statute. If

citizens are able to gppeal in a cost and time efficient manner, in the forum of their chome citizens are more
iikely to challenge an agency’s denial. The BGA’s method of grading this eriterion is based on three elements:
cholce, cost and time. A petitioner should be able to (hOO‘P the body that hears the appeal. The appeal
process should also provide for administrative remedies to control the costs and time of appealing.

States with statutes that do not provide for an appeals process recaived a score of 0. These states fail to
inform citizens that the denial roay be reviewed, and may be reversed, by a higher authority. The law nuust
explicitly explain the appeal process in order to fuily inform citizens of their rights. State which require 2 citi-
zen Lo appeal directly to 3 court of law, with no administrative remedy, receive a haif point. Under these
statutes, citizens are 1ot able to choose the forurn of their appeal. In addition, these states do not provide
remedies that might reduce the cost of an appeal. Appealing directly to a court will assuredly be the most
expensive and consurne the most time. Citizens facing several years of litigation costing thousands of doilars
are less likely to chalienge a denial.

Ore point was awarded to states that require petitioners to first appeal to the director of the agency thaé denied
them access, then to an crmbudsman and only then to court. By requiring a petitioner to exhaust both adninis-
trative remedies before allowing access to the court system, these states provide the petitioner no choice of
forurt. Farthermore, appealing te both bodies may be burdensome on the petitioner. However, these states do
provide for administrative remedies that may reduce the cost of the appeal if a favorable ruling can be achieved
before resorting to court. By appealing first to the agency head and then to an embudsman, there is a chance of
getting a favorable decision in a cost and time efficient manner.

Statutes requiring the petitioner to appeal to a legisiatively designated entity, either the head of the ageacy or
an ombudsman or a choice of the two and then to court earned states one and a half points. These states only
require the petitioner to exhaust one round of ddr*u_usfmfm remedies before entering the court system, which
is less burdensome. Furthermore, by seeking some adrminisirative rernedy, there is the potential for a favorabie
ruling on the appeal before gefting to court.

Finally, the states allowing citizens to pursue the channel of appeal of their choice received two points. These
states pass each prong of the BGA's analysis. First, citizens have total control over the forum in which their
appeal will be heard. Furtherroore, these stabes provide for administrative remedies, which may result in a
favorahle ruling in the least expensive and tirce-consuming manner.

Expedited Process (2 points)

Expedited Process means that a case’s priority on a court’s docket will ke put in front of other matiers because
of time concerns. The BGA examined each state stagute to determoine if a petitioner’s appeal, in a court of law,
would be expedited to the front of the docket so that it would be heard immediately. The focus was on the
expedited process in courts, not in administrative hearings.

Expedited Process is a procedural feature that allows petitioners to have their grievances heard in a timely
manner. Without an expedited process, it may be months or years before an appeal is hpaxd and resolved in a
congested court docket. As a result, the enormous costs of a lengthy court battie may prevem a citizen from
chailenging a denjal. Furthermore, lergthy eourt battles will render time sensitive docurents nseless. Absent
an expedited process, ltigation may serve as tool to stall the production of records untii the records are no

longer of use, or uniil the citizen siraply gives up on the request.
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States that do not provide for an expedited process in their public record statute received a score of 0. These
states do not provide any mandate to avoid the inherent problems that are associated with lengthy and costly
litigation. Requiring a showing of special circumstances for an appeal to be expedited scored a half point. Such
a requirement puts the burden of proof en the Petitioner rather than mandating an expedited process.
Requiring an appeal to be expedited and heard ‘as soon as praciicable’ earned states one point. While these
states address the issue of an expedited process, and seeringly recognize its importance, they provide n
meaningful mandate. Because these states leave the issue of an expedited process to the judge’s dl\(‘}‘PUU... an
appeal still reay not be heard for reonths.

States requiring a case to be heard within 11 to 34 days after filing received one and a haif points. These states
explicitly mandate a time lindt and provide the petitioner with assurance of a speedy appeal. States received

two points if they required a case to be heard within 11-20 days after filing.

Penalties

[a the penalty category, the two criteria the BGA used to weigh the strength of each state’s public records act,
focus on the penalties that are levied against an agency that has been found by a court of law to have violated
the statute. The two penalty criteria are: (1) whether the court is required to award attorney’s fees and ﬂom't.
costs to the prevailing requestor; and (2) what sanctions, if any, the agency may be subject to for failing to eom-
ply with the law. These eriteria are designed 1o assess the enforceability of a public records act. Penaliies and
sanctions provide incentives for agencies to comply with the law as wel} as a deterrent for violations. Without
penalties, the procedural provisions mean very Little.

Attorney’s Fees & Costs (4 points)

The first penalty criteria the BGA used was whether petitioners were entitied o attorney’s fees and court costs
in the event they prevail in their action. Allowing for such an award serves two purposes. First, it assures peti-
tioners that their expenses will be covered in the event they are successful in their appeal, encouraging people
to chalienge an agency’s denial. Second, awarding fees and costs to the prevailing petitioner will provide a
deterrent to agencies and promote compliance with the law.

The BGAs grading scale for fees and costs contains phrases that warrant explanation. The first is the difference
between ‘may’ and ‘shall.’ ‘May’ means that fees and costs are to be awarded at the judge’s diseretion. ‘Shall
means that fees and costs must be awarded to the prevailing petitioner. A statute that states fees and costs
‘shall’ be awarded will be stronger than a statute that provides fees and costs ‘may’ be awarded, The second is
the difference between ‘prevail’ and subsiantially prevail, ‘Prevall refers to a situation where the petitioner
wins on all points, and is given access to all the records requested.

‘Substantiaily prevail' refers to a situation where the petitioner wins on only sorae points, and loses on other
points and the petitioner is only given access to some of the requested records. States that award fees and
costs to petitioners that only su’b"faﬁt;aLy mevad witl be stronger than those that require the petitioner to com-
pletely prevail in order to get fees and costs.

State statutes that do not provide that a prevailing petiticner could collect fees and costs received no points.
These states provide little incentive for an agency t.o cornply with the law. Furthermore, the citizens denied
aceess £o a record are less likely to appeal that denial to a court if they know that they will have to shoulder the
burden of paying for the litigation.

Altowing recovery of fees and costs in the event the agency acted in an arbALrary and capricicus manner and/or
bad faith in denying the record earned states one point. To prove either is an extremely high burden of proof,
and will only be discernable in the most extreme circumstances. Thus, for a majority of cases, fees and costs
will not. be available to the petitioner if this standard is appiied.

Stales allowing an award of attorney fees and costs at the judge’s discretion when the petitioner prevails
received two points. These states provide no assurance that the fees will be awarded, however they leave the
option cpen. Furthermore, these states require the petitioner to win on ali points before a judge will even con-
sider awarding fees and costs. States receiving three points also leave awarding fees and costs to the discretion




of the judge, however the petitioner must only substantially prevail before a judge may consider the awarding
attorney fees and costs.

Four points were awarded to states that require an award of fees and costs to a prevailing petitioner. These
states assure petitioners from the outset that they will have their expenses covered in the event that they win.
Parties in these states are more likely to chailenge & denial because they know their costs will be covered.

Sanctions (4 points}

The final criferion the BGA exarined in assessing the strength of sach state’s open record act was sanctions.
We looked to see whether there were provisions in the statutes that ievied penalties against a state employee
who was found by a court to be in violation of the statute. Without a sanctions provision, a public records
statute means very Ltt] By holding out the possibility that individuals will be held accountable for undermin-
ing the statute the law is more likely to achieve compliance.

States that do not specifically punish an agency for nor-compliance with the statute received rno points. These
states lack a serious cormitrnent to the policy underlying an open records act. One point was awarded to
states with statutes that provide for either criminal or civil sanctions in the event there is a viclation of the law.
These states provide some incentive for compliance. The BGA gave two points for statutes that provided for
both crimirnal and eivil sanctions. These states exhibil a heightened commitment to enforeing their laws.
Receiving three 'O{Jints are states that prow‘ de for crinical and/or civil sanctions and Increase those sanctions for
multiple offenses. These states recognize the problems with continued non-compliance. Finally, states that
allowed for termination of an employee whe viclates the statute received four points. These states provide for
the mdz\qdual employee who has violated the statute to be held directly responsible for his or her wrongful con-
duct. While fines may be paid out of the agency bu,(aget, this provision mandates direct accountahility and is
most likely to result in conpliance.

Best Practices

The BGA has read all 50 statutes that have been graded in this study. The five criteria and grading scale that
has been used to rank the states have been derived directly from those 50 statutes. Among ail 50 statutes, the
BGA found provisions it feels would best promote the policy of requiring open government records. However,
the BGA was unable to find a statute that exhibited all five of these provisions. The following is an exarple of a
model statute:

Response Time:
An agency that receives in writing a request to examine any public records shall respond to sich a request,

within seven working days. The response shall either communicate that access to the record will be granted or
that access is denied.

Appeals:

Upon any denial of access to a governrent record, the requestor may appeal that denial to any of the following:
court of competent }unsr.hcuon, an open records cornrnission, the Attorney Genersl or the head of agency that
has denied access.

Expedited Process:
A raatter on appeal to 3 district court frore a denial of access to a record shall be expedited on the court’s dock-
et and heard within seven days.

Attorney Fees & Costs
A penh mer who prevails or substantially prevalls in a court of law against an agency that has denied access to
n open record shali be awarded the costs of litigation and attorney fees.




Sanctions

Any persan whe is found in a court of law to have violatad the statute may be subject to: A civil fine of $1,000

for the first offense, increasing with each subsequent offense; and shall be guiity of a2 misdemeanor punishable
by a fine or 90 days in jail or both, and may be subject to termination.




