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Madam Chair, members of the committee, for your record my name is Jerry Keck. Iam
the administrator of the Employment Relations Division in the Department of Labor and
Industry. It is my pleasure to appear before you as an informational witness on HB 738.
The Department has assisted Rep. Mendenhall in the drafting of this bill and I appreciate
the opportunity to appear first to explain what the bill would do.

The Employment Relations Division is charged with much of the regulatory
responsibility in the workers’ compensation system. Ever since I have been the
administrator at ERD, I have heard anecdotal assertions from employers that Montana
had very high workers’ compensation premiums; but I heard from injured workers’
representatives that our benefits are very low. The question always is, how can that be?
Are our premiums high? Are our benefits low? After spending a significant amount of
time and study looking into those questions, I can answer both of them YES. The Oregon
premium study indicates that we are the 5™ highest state in our workers’ compensation
premiums. We have reexamined that study and confirm we believe it to be relatively
accurate. We have also examined our statutory benefits and confirm that our statutory
benefits are pretty low.

Over a year ago, the Governor asked Lt. Gov. Bohlinger to head up a study of the
workers’ compensation system. The department provided staff to conduct the study. Part
of that study was to commission the Workers” Compensation Research Institute (WCRI)
to do their standard administrative inventory of Montana’s workers’ compensation
system. Those of you who attended the Workers’ Compensation Educational Conference
heard Duncan Ballantyne report the results of the WCRI study. It confirms that we have
high premium rates and that we have relatively low statutory benefits. BUT, because of
specific factors in Montana in what is happening in our system, we pay very high dollars
per $100 of payroll in actual workers’ compensation benefits.

Those factors include: 1) we have a significantly higher frequency rate of injuries; 2)
we have people off work too long, and 3) our medical costs are too high. So, we know
that in order to reduce our costs (and thus our premiums), we have to do significantly
better in addressing safety in the workplace to reduce the number of injuries. We need to
be creative in finding ways to get injured workers back to work much more quickly. And
we need to find ways to reduce our medical costs in the workers’ compensation system.
We are currently spending 65% of our benefit dollars on medical costs for injured
workers; only 35% of our benefit dollars go for lost wages or indemnity benefits.




The Commissioner of Labor has now established the Labor-Management Advisory
Council on Workers’ Compensation. It is made up of 5 representatives of management
(employers) and 5 representatives of labor (injured workers). The Council will review all
of the factual information that we have gathered about Montana and how we compare to
our regional states. They will make recommendations on how we can make changes to
our system to reduce costs and premiums without reducing benefits to injured workers.
The Advisory Committee will be looking at all of these issues over the interim and
making recommendations to the 2009 session. Part of this process was holding the
Workers’ Compensation Educational Conference so that Council members, all of the
stakeholders in the workers’ compensation system and all of you could gain a better
understanding of the issues in workers’ compensation.

In this context, I appreciate that Rep. Mendenhall and Sen. Cocchiarella wanted to bring
forward proposals this session that would begin to address the cost drivers in the workers’
compensation system. I am hopeful that we will be able to have a good open discussion
and reach agreement on the ideas put forth in HB 738 to begin to address our high costs.
What I have said to the representatives of injured workers is that we have to find ways to
begin reducing premiums before we can realistically consider increasing our relatively
low statutory wage replacement benefits. I firmly believe that we can reduce costs and
reduce premiums without cutting the benefits to injured workers. Because the causes of
our high costs are frequency of claims, duration of time away from work and medical
costs — it is not high wage loss benefits.

This bill doesn’t address frequency or safety; it doesn’t address duration or return to
work. Those are major areas that the Advisory Council will be taking on. This bill does
begin to address our high medical costs. I will try to explain what the bill does and then
the proponents and opponents will help to clarify the issues.

WHAT DOES THE BILL DO?

Section 1 provides a statutory provision defining when a claim can be closed. Currently,

every case in Montana remains open indefinitely unless the claim is fully and finally
settled. We have a fairly low rate of claims that are fully and finally settled. So we have
a very high number of open claims. The intent of this section was to define by statute a
timeframe in which cases would be closed if benefits had not been used.

Labor and injured worker representatives had concerns about this section as it was
introduced in the House. There were significant efforts between representatives of
injured workers, labor, management, employers and insurers to agree on language that
everyone could support. Ultimately, with the amendments that were placed on the bill in
the House, there is not support of both labor and management. So there is a proposed
amendment that will remove Section 1. These issues: how to close cases and when cases
can be settled will be looked at by the Labor Management Advisory Council on Workers’
Compensation during the interim. The Council will bring recommendations on these
issues to you in the 2009 session.




Section 2 of the bill deals with medical fees. Some of this language tracks identically -
language that is included in SB 108 sponsored by Sen. Cocchiarella which has already
passed both the Senate and the House and is awaiting the Governor’s signature.

Paragraph 2 (a) is in SB 108. The strikeouts on page 5, lines 12 through 27 are also in SB
108. This combination of changes is to allow the department to set hospital
reimbursement rates by rule. Our current hospital reimbursement rate schedule does not
have any rational logic to it. I think everyone agrees that representatives of the hospitals
and payers need to sit down together with the department and agree upon a rational, fair
methodology for hospital reimbursement and then establish that by rule.

Paragraph 2 (b),(c), and (d) are the heart of what is new regarding medical fee schedules
in this bill. 2 (b) specifies that the rate for non hospital services, typical physician
services to injured workers will be the no greater than 10% above the average rate paid
by group health insurers. As you learned at the Conference, we currently are reimbursing
primary care physicians at a rate very close to Medicare rates. We are reimbursing
specialists — surgeons, anesthesiologists, and radiologists at rates that are considerably
higher than Medicare and fairly significantly higher than group health payers. We
believe that a reimbursement rate that is 10% above average rate paid by group health
payers is a reasonable and fair rate given the increased paperwork required in workers’
compensation cases.

This will provide an increase for primary care physicians who constitute the vast majority
of physicians practicing in workers’ compensation. These are the physicians that we hear
are sometimes refusing to provide care to injured workers because their reimbursement
rate is at Medicare levels and they can’t stay in business if too much of their practice is at
that payment level. This will provide greater incentive for primary care and remove an
inappropriate incentive for excessive payment for invasive procedures. This applies to
physician services and not to hospital charges.

Paragraph 3 (a), (b), and (c) is nearly identical to language contained in SB 108. It allows
the department to establish evidence-based utilization and treatment guidelines. This
insures that injured workers receive the treatments that have been established by
empirical studies and outcome based studies to most likely provide maximum healing and
functional improvement. If treatments are not recommended in the guidelines, then they
must be preapproved by the insurer with some justification that the treatment is indeed
likely to provide improvement in the injured worker’s health condition.

Paragraph 3 (b) provides the actual teeth for enforcing the treatment guidelines. An
amendment in the House clarified that injured workers are also not responsible for paying
for treatments outside of the guidelines that have not been pre-approved. One of the
amendments rephrases the language in 3 (b) to make it clearer.




Now, lets look at the amendments. Numbers 1 through 3 change the title to conform to
the other changes. Number 4 strikes Section 1 as I described earlier. Numbers 5 and 6
clarify applicability dates which I will point out in a minute.

Number 7 is a coordination section for HB 738 and SB 108. It is almost like a gray bill
for Section 39-71-704 of the Workers’ Compensation Act. On page 3, section 2 (a) is
also included in SB 108.

Subsection (2) (b), (c), and (d) from bottom of page 3 on to Page 4 are new in HB 738.
The applicability date for the new medical fee schedule is for medical services or
treatments provided on or after January 1, 2008. This will give time for the department,
providers and payers to prepare for the revised payment schedule.

Subsections (3) (a), (b), and (c) are nearly identical to SB 108. The edited language from
the house amendment is the second sentence in (3) (b) on page 4. These subsections will
apply to injuries and occupational diseases that occur on or after July 1, 2007. Note that
the authority to establish rules is discretionary so that the department has time to research
treatment guidelines, gather input from all of the stakeholders, and then draft and adopt
rules well suited to Montana.

Madam Chair, members of the committee, it is the department’s goal to find ways to
reduce cost and correspondingly premiums to employers without cutting benefits or
otherwise causing harm to injured workers. The department believes that HB 738 in
coordination with SB 108 will contribute to the containment of cost without doing harm
to injured workers. I would hope that all of the interested parties, representatives of
injured workers, employers, insurers and medical providers can talk about issues, arrive
at any needed compromises and be able to move forward in supporting those items that
will reduce cost at no harm to injured workers.

Thank you and I will be available to answer any questions.




