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AN ACT REVISING STATE REMEDIATION LAWS; ALLOWING REIMBURSEMENT OF CLAIMS FROM A LEAD

LIABLE PERSON UPON COMPLETION AND APPROVAL OF CERTAIN REPORTS; CLARIFYING THE

DEPARTMENT'S RESPONSIBILITY TO IDENTIFY PERSONS LIABLE FOR A RELEASE OR THREATENED

RELEASE; AND AMENDING SECTIONS 75-10-743 AND 75-10-745, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 75-10-743, MCA, is amended to read:

"75-10-743.  Orphan share state special revenue account -- reimbursement of claims -- payment

of department costs. (1) There is an orphan share account in the state special revenue fund established in

17-2-102 that is to be administered by the department. Money in the account is available to the department by

appropriation and, except as provided in subsections (9) and (10), must be used to reimburse remedial action

costs claimed pursuant to 75-10-742 through 75-10-751 and to pay costs incurred by the department in defending

the orphan share.

(2)  There must be deposited in the orphan share account:

(a)  all penalties assessed pursuant to 75-10-750(12);

(b)  funds received from the distribution of oil and natural gas production taxes pursuant to 15-36-331;

(c)  unencumbered funds remaining in the abandoned mines state special revenue account;

(d)  interest income on the account;

(e)  funds received from settlements pursuant to 75-10-719(7); and

(f)  funds received from reimbursement of the department's orphan share defense costs pursuant to

subsection (6).

(3)  If the orphan share fund contains sufficient money, valid claims must be reimbursed subsequently

in the order in which they were received by the department. If the orphan share fund does not contain sufficient

money to reimburse claims for completed remedial actions, a reimbursement may not be made and the orphan

share fund, the department, and the state are not liable for making any reimbursement for the costs. The
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department and the state are not liable for any penalties if the orphan share fund does not contain sufficient

money to reimburse claims, and interest may not accrue on outstanding claims.

(4)  Except as provided in subsections (6) and (7), claims may not be submitted and remedial action costs

may not be reimbursed from the orphan share fund until all remedial actions, except for operation and

maintenance, are completed at a facility.

(5)  Except as provided in subsection (6), reimbursement from the orphan share fund must be limited to

actual documented remedial action costs incurred after the date of a petition provided for in 75-10-745.

Reimbursement may not be made for attorney fees, legal costs, or operation and maintenance costs.

(6)  (a) The department's costs incurred in defending the orphan share must be paid by the persons

participating in the allocation under 75-10-742 through 75-10-751 in proportion to their allocated shares. The

orphan share fund is responsible for a portion of the department's costs incurred in defending the orphan share

in proportion to the orphan share's allocated share, as follows:

(i)  If sufficient funds are available in the orphan share fund, the department's costs incurred in defending

the orphan share must be paid from the orphan share fund in proportion to the share of liability allocated to the

orphan share.

(ii) If sufficient funds are not available in the orphan share fund, persons participating in the allocation

under 75-10-742 through 75-10-751 shall pay all the orphan share's allocated share of the department's costs

incurred in defending the orphan share in proportion to each person's allocated share of liability.

(b)  A person who pays the orphan share's proportional share of costs has a claim against the orphan

share fund and must be reimbursed as provided in subsection (3).

(c)  A state agency that is liable for remedial action costs incurred has a claim against the orphan share

fund and must be reimbursed as provided in subsection (3). The agency may submit a claim before or after

remedial action is complete. Reimbursement may not be made for attorney fees, legal costs, or operation and

maintenance costs. The agency may be reimbursed only after:

(i)  its liability has been determined pursuant to 75-10-742 through 75-10-751 or by a court of competent

jurisdiction;

(ii) it has received a notice letter pursuant to 75-10-711; and

(iii) the department has approved the costs.

(7)  (a) If the lead liable person under 75-10-746 presents evidence to the department that the person
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cannot complete the remedial actions without partial reimbursement and that a delay in reimbursement will cause

undue financial hardship on the person, the department may allow the submission of claims and may reimburse

the claims prior to the completion of all remedial actions. A person is not eligible for early reimbursement unless

the person is in substantial compliance with all department-approved remedial action plans.

(b)  The department may reimburse claims from a lead liable person upon completion and department

approval of a report evaluating the nature and extent of contamination and a report formulating and evaluating

final remediation alternatives. This early reimbursement is limited to those eligible costs incurred by the lead liable

person for the preparation of the reports.

(8)  A person participating in the allocation process who received funds under the mixed funding pilot

program provided for in sections 14 through 20, Chapter 584, Laws of 1995, may not claim or receive

reimbursement from the orphan share fund for the amount of funds received under the mixed funding pilot

program that are later attributed to the orphan share under the allocation process.

(9)  (a) For the biennium beginning July 1, 2005, up to $1.25 million may be used by the department to

pay the costs incurred by the department in contracting for evaluating the extent of contamination and formulating

final remediation alternatives for releases at the Kalispell pole and timber, reliance refinery company, and Yale

oil corporation facility complex. If the department spends less than $1.25 million for those purposes, the remaining

funds must be spent for remediation of the facility complex. The department may not seek recovery of the $1.25

million from potentially liable persons.

(b)  The money spent pursuant to subsection (9)(a) must be credited against the amount owed by the

state agency in a judgment or settlement agreement for payment of the remedial action costs at the facility for

which the money was spent.

(c)  The department shall consult with the noticed potentially liable persons regarding contractor selection

and determination of the scope of the work for contract tasks. The department shall also provide the noticed

potentially liable persons with contract performance updates and shall consult with the noticed potentially liable

persons regarding expenses and progress on contract tasks.

(d)  The department shall contract for the compilation, assessment, and summarization of the existing

data pertaining to the complex described in subsection (9)(a), for recommendations for and conducting of

additional investigations and studies necessary to develop remediation alternatives, and for development and

assessment of remediation alternatives.
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(e)  Unless the department is delayed by a challenge to a contracting action, multiple contractor selection

processes, or other unanticipated circumstances, the activities authorized under subsection (9)(a) must meet the

following schedule:

(i)  Contracts for investigations and studies must be in place by August 31, 2005.

(ii) A summary of existing data must be prepared by December 31, 2005.

(iii) The contract or contract task order for investigations, studies, and development and evaluation of final

remediation alternatives must be in place by April 30, 2006.

(iv) All intended field work must be completed by November 30, 2006, and to the extent that this field work

indicates that followup is necessary, the followup field work must be completed as soon as possible or addressed

in the report that must be submitted pursuant to subsection (9)(g).

(v)  The contractor shall submit evaluations of the extent of contamination by October 31, 2006.

(vi) The contractor shall submit final remediation alternatives by July 31, 2007.

(f)  The department shall report to the environmental quality council quarterly during calendar years 2005,

2006, and 2007 regarding the progress being made to meet the requirements of subsection (9)(e). The report

must include information on expenditures.

(g)  If investigations completed under this subsection (9) indicate the need for additional information or

for pilot tests and other related remedial action process activities, the department shall prepare a report identifying

the rationale and estimated costs for additional work and present it to the environmental quality council during

the spring of 2007.

(h)  The department shall provide to the environmental quality council copies of investigations and reports

completed pursuant to subsection (9)(d).

(10) (a) Beginning in the fiscal year that commences July 1, 2005, the The department shall transfer from

the orphan share account to the long-term or perpetual water treatment permanent trust fund provided for in

82-4-367 $1.2 million in each fiscal year until the board of investments makes the certification pursuant to

subsection (10)(b) of this section.

(b)  (i) The board of investments shall monitor the long-term or perpetual water treatment permanent trust

fund provided for in 82-4-367 to determine when the amount of money in the long-term or perpetual water

treatment permanent trust fund will be sufficient, with future earnings, to provide a fund balance of $19.3 million

on January 1, 2018.
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(ii) When the board of investments makes the determination pursuant to subsection (10)(b)(i), the board

of investments shall notify the department and certify to the department the amount of money, if any, that must

be transferred during the fiscal year in which the board of investments makes its determination pursuant to

subsection (10)(b)(i) in order to provide a fund balance of $19.3 million on January 1, 2018.

(iii) In the fiscal year that the board of investments makes its determination and notifies the department,

the department shall transfer only the amount certified by the board of investments, if any, and may not make

additional transfers during subsequent fiscal years.

(11) For the biennium beginning July 1, 2007, the department shall transfer from the orphan share fund:

(a)  $600,000 to the hazardous waste/CERCLA account provided for in 75-10-621 to provide for a positive

account balance;

(b)  $50,000 to the oil and gas production damage mitigation account pursuant to the conditions of

82-11-161 to provide for a positive account balance;

(c)  $2 million to the environmental quality protection fund established in 75-10-704 to be used by the

department to expedite the cleanup of the burlington northern Santa Fe Livingston site;

(d)  $200,000 to the natural resources operations state special revenue account established in 15-38-301

to provide for a positive account balance; and

(e)  $800,000 to the natural resources projects state special revenue account established in 15-38-302

to provide for a positive account balance."

Section 2.  Section 75-10-745, MCA, is amended to read:

"75-10-745.  Allocation of liability -- process initiation. (1) For a facility at which the department has

initiated a remedial action under 75-10-711 through the issuance of a notice letter prior to July 1, 1997, any

person determined to be potentially liable under 75-10-715 may petition the department in writing to initiate the

allocation process. The right to participate in the allocation process is waived if the written petition is not provided

to the department prior to the completion of remedial actions, except for operation and maintenance, at the facility.

(2)  For a facility at which the department has not initiated a remedial action through the issuance of a

notice letter under 75-10-711, any person potentially liable under 75-10-715 who has received approval of a

voluntary cleanup plan under 75-10-730 through 75-10-738 may petition the department in writing to initiate the

allocation process. The right to participate in the allocation process is waived if the written petition is not provided
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to the department prior to the completion of remedial actions, except for operation and maintenance, at the facility.

(3)  For a facility at which the department initiates a remedial action through the issuance of a notice letter

under 75-10-711 after July 1, 1997, any person potentially liable under 75-10-715 may petition the department

in writing within 60 days of the date of the notice letter to initiate the allocation process. Any potentially liable

person under 75-10-715 who does not provide a written petition to the department within this timeframe waives

the right to participate in the allocation process and remains liable as provided in 75-10-715. The notice letter sent

by the department must advise that a failure to petition the department for allocation as provided in this subsection

will result in a waiver of the right to participate in the allocation process.

(4)  The allocation process may be initiated and may proceed upon written petition of one or more

potentially liable persons.

(5)  Prior to the initiation of discovery as provided in 75-10-747, all persons who participate in the

allocation process shall agree in writing that the allocator's decision is binding, subject only to the provisions of

75-10-750(9) and the appeal provisions of 75-10-751.

(6)  All liable or potentially liable persons under 75-10-715 who do not participate in the allocation process

under 75-10-742 through 75-10-751 remain liable as provided in 75-10-715.

(7)  Upon receipt of a written petition under subsection (1) or (2) or when initiating actions at a facility

without a prior notice letter under subsection (3), the department shall:

(a)  conduct a good faith investigation and may use its authority in 75-10-707 to identify persons who may

be liable under 75-10-715; and

(a)  make a diligent good faith effort to determine the identity of the person or persons liable for the

release or threatened release; and

(b)  issue notice letters to one or more of the persons it identifies as potentially liable under 75-10-715.

If a person petitions the department to initiate the allocation process as provided for in subsection (8), the

department shall issue notice letters or nomination letters pursuant to subsection (9) to the persons it identified

as potentially liable under 75-10-715 who were not previously given notice.

(8)  A person who receives a notice letter may, within 60 days from the date of the notice letter, petition

the department in writing to participate in an allocation process and provide the department with the identity of

other potentially liable persons under 75-10-715 who were not given notice by the department. When identifying

additional potentially liable persons, the person given notice shall provide to the department a statement and
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credible evidence showing that there is a basis in law and fact to determine that the identified person is potentially

liable under 75-10-715.

(9)  Within 30 days of receipt of the information provided for in subsection (8), the department may issue

a notice letter to an identified person whom the department determines is a potentially liable person under

75-10-715 or to a person whom the department identified in subsection (7) and who was not previously given

notice. If the department does not issue a notice letter to an identified person, the department shall issue the

person a nomination letter indicating that the person has been identified as potentially liable under 75-10-715.

The nomination letter must state that the person has the right to participate in the allocation process and that if

the person does not participate and is found liable, the person remains subject to liability as provided in

75-10-715. If the newly noticed or nominated person chooses to participate in the allocation process, the person

shall provide a written petition of the person's intent to participate in the allocation process to the department

within 30 days of the date of the notice or nomination letter. A failure to petition the department for allocation as

provided in this subsection results in a waiver of the right to participate in the allocation process.

(10) If a person nominated under subsection (9) cannot be readily located, the department shall, within

30 days of receipt of the information provided for in subsection (8), publish one notice of the person's nomination,

along with the information contained in a nomination letter under subsection (9), in a newspaper of general

circulation in the county where all or a portion of the facility is located. The notice must state that the person has

30 days from the date of the notice to petition the department, in writing, to participate in the allocation process.

A failure to petition the department for allocation as provided in this subsection results in a waiver of the right to

participate in the allocation process.

(11) If one or more potentially liable persons petition in writing for an allocation process under subsection

(1), (2), or (3) and the department determines that the facility has a potential orphan share, the department shall:

(a)  publish a notice and brief description of the facility in a newspaper of general circulation in the area

affected and provide at least 30 days for submission of public comment on the identification of potentially liable

persons under 75-10-715; and

(b)  notify interested persons and the county commissioners of each county in which all or a portion of

the facility is located and provide at least 30 days for submission of comments on the identification of potentially

liable persons under 75-10-715.

(12) If a nominated person participates in the allocation and the person is assigned a zero share of
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liability by the allocator, that person's reasonable costs of participating in the allocation, including attorney fees,

must be borne by the person who proposed the addition of the nominated person to the allocation.

(13) If the department anticipates that a facility may have an orphan share, the department shall represent

the orphan share in the allocation process. If the state is a potentially liable person under 75-10-715, an agency

or entity other than the department shall represent the state in the allocation process.

(14) Except as provided in subsection (15), whenever the department is involved in allocation processes

on five facilities, other allocation processes may be stayed before the discovery stage provided in 75-10-747.

Upon completion of an allocation provided in 75-10-750 or 75-10-751, execution of a stipulated agreement under

75-10-750, or a default to liability as provided in 75-10-715 for one of the five facilities, the department shall notify

the potentially liable persons for the facility on the waiting list that has the earliest date of written petition.

Discovery under 75-10-747 must begin within 10 days of department notification.

(15) A stay on the allocation process may not occur under subsection (14) if all persons participating in

the allocation process agree in writing that there is no orphan share and that the state is not a potentially liable

person under 75-10-715. The agreement is binding upon all noticed or nominated persons.

(16) If, after initiating the process, a potentially liable person elects to discontinue participation in the

process, the person remains subject to liability as provided in 75-10-715."

- END -
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