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1 . SENATE BILL NO. 147
INTRODUCED BY B. HAWKS _
BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; AND AMENDING SECTI@NS 75-10- 702 r

2
3

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE COMPREHENSIVE
6

7. 75-10-706, 75-10-711, 75-10-714, 75-10-715, 75-10-721, 75-10-722, AND 75-10-727, MCA." e
8 ’ ‘
9

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

11 _— »Seetib'n’_r\j.: Section 75-10-702, MCA, is amended to read: , G

12 A "75-10-765 Rulemaklng authority. (1) The department is authorlzed to -adopt rules for the
13 implementation of this part mcludmg but not Ilmlted to: , e

14 (a) rules for listing and delrstlng facilities on a priority list, requiredgb'y’ 75-10-704, based on the following
15  criteria: ' | ‘ | |

16 . (i) a facility eligible for listing must have a confirmed release or: substantial threat of a release of a

17 hazardous or deleterious substance that may t’°5? an irnminent and substantial threat td public health, safety,
18 or'welfare or the environment and the department ‘s“‘h‘airll_providev a written description of the nature and severity
19  of the threat; ’ ) . 7 ‘ |

20 (ii} if remedial actione to addrese_the'hazardous or delete(teus substances are required at the facility by
21 . anothe_r state program, the departrnent shall explain, in.writing, its rk'a"t,,iqnale for listing the facility,

22 . (i) ‘li,sting’:and,delist‘tvng"ntust be done through a formal prqces;‘”‘that provides for public.participation,
23 . _‘including particibation ofthe affected or potentially liable persons inthe decisionmaking process, by giving.public
24,,, notlce and provndmg opportunlty forat Ieast ope publlc meetmg in the communlty most Ilkely tobe threatened by
25 the facnhty that rs proposed for listing or delisting; and - '

26 (|v) a facullty must be dehsted when another state program assumes jurisdiction or when further remedial

T.® actlens are not necessary,, o

*{by mles ﬁor establlshmg a‘ mplementmg»a syster’n for pnormzmg facmtles including categones for

g

human health and the envnronment
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1 (2) The rulemaking authority granted in subsection (1) may notinvalidate the existing priorities list. Rules
2 - promulgated pursuant to subsection (1) must provide for the reevaluation of facilities on the existing priorities list.
3 Adecision by the department to list, delist, or establish a priority for a facility must be made in writing.

4 : ; '

&

DME&M Sectlon 2. Sectlon 75-10-706, MCA is amended to read:

: "75-1 0-706. Purpose -- intent -- notice requirements. (1) The purposes of this part are to:

9 (a) protect the public health and welfare of all Montana citizens agaihst the dang'ewrs arising from e‘lééses A

10  of hazardowg or deleterious substances;
11 (b) endwsyrage private parties to clean up sites within the state at which relegs€s of hazardous or '
12 deleterious substanceS\Gave occurred, resultihg in adverse impacts on the health apd welfare of the citizens of
13 the state and on the state's hatural, environmental, and biological systems; apd
14 (c) provide for funding t\gtudy; plan, and undertake the rehabjiifation, removal, and cleanup of sites

. 15 within the state at which no voluntary astjon has been taken. ' |
16 (2) The'legislature, mindful of its constjtutional obligatjehs under A'rticl;elll'; section 3 'and Article IX of the
17 Montana constitution, has enacted the Compreh&rgive Efvironmental Cleanup and'Re‘spbf{éibilityAct. Itis the

18 legislature's intent that the requirements of this pam\provide adequate remedies for the protection of the

19 environmental life support system from degradétion and proyide adequate remedies to preverif‘unreaSi)nable'
20 depletion and degradation of natural respdrces. '
der issued pursuant to this part may not

22 " conduct or arrange for any refpédial action at any the fadility that is subject Ys.an that administrative or judicial

21 (3) A person who is not'subjett to an administrative or judicial 0

23 order issued-ptrsuant-to-iffs-partwithout-the-written-permission-of without providing the department a written
24 notice of intent t0 co '
25 action. Remedigt’action performed in accordance with this part is intended to provide for the protection of the

26 - environmepfal life support system from degradation and to prevent unreasonable depletlon and de adation of

27 naturgifesources.” ’F\Dea sbh o PQS'{DTC QXtS Hf\l = é‘i&
287" L SR C e ""0 re_\)e,n"' X ﬂ‘ﬁ N oL :

o niymination wav-
29" “Section 3. Section 75-10-711, MCA, is amended to read: 4= r%ed— PmFogcA S J%

30 "75-10-711 Remedial action -- orders -- penalties -- judicial proceedings. (1 ) The department may { Zl/d_
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1 take remedial action or. require persons liable or potentially liable under 75-10-715 to take remedial action

2 . whenever:

= there has been a release or there is a substantlal threat of a release into the environment that may

present an imminent and substantial endangerment to the publlc health, welfare, or safety or the environment:

Xﬁﬂd R ?'e,mswe. [;;u.e_ F&v“‘\{ Ca,helo H

expeditiotslyperformthe-appropriate remediataction. Any person liable under75 10-715(1) shall take immediate
9 action to contain, remove, and abate the release.

10 ‘ (2) Whenever the department is authorized to act pursuant to subsection (1) or has reason to believe
11 that a release has occurred or is about to occur, the department may undertake remedial action in the form of
12 . any,investigatiOn, monitoring, survey, testing, or other information gathering as authorized by 75-10-707 that is
13 necessary and appropriate to identify the existence, nature, origin, and extent of the release or the threat of
14 release and the extent and imminence of the danger to the public heal,t.h, safety, or welfare or thé environment.
15 (3) Except as provided in 75-10-712, the department is authorized to draw upon the fund to take action
’ 16 under subsection (1) it it has made diligent good faith efforts to determine the identity of the person or persons
17 _liable for the release or threatened release and: .
18 (a) is unable to determine the identity of the liable person or persons in a manner consistent with the
19 need to take timely remedial action; or v
20 . . (b) .a person. or.persons determined by the department to be liable or potentially liable under
21 75-10-715(1) have been informed in-writing of the department's detenninaﬁon and have been requested by the
22 . department to take app’rop:nfate remedial action but are unable or unwilling to take action in a timely manner; and
23 (c) the written notice informs the person that if subsequently found liable pursuant to 75-10-715(1), the
24 . person may. be required to reimburse the fund for the state's remedial action costs and may be subject ta
25 penalties pursuant to this part. .

. 26 (4) Whenever the department is authorized to act pursuant to subsection (1), it may issue to any person
'2'7 _. liable under 75-10-715(1) ,ceasé and desist, remedial, or other orders as may be necessary or appropriate to

28 . protect the public health, safety, or welfare or the environment. The department shall require reimbursement of

its remedial action costs in any order issued.under this part. Costs recovered must be deposited pursuant to

30 - 75-10-722(7).
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(5) (a) A person who violates or fails or refuses to comply with an orderissued under 75-10-707 or this
section may, in an action brought to enforce the order, be assessed a civil penalty of not more than $10,000 for
each day in which a violation occurs or a failure or refusal to comply continues. In determining the amount of any

penalty assessed, the court may take into account: . -

0 the.naturel circumstances, extent; and gravity.of the noncorripliance; ¢ -+

(i) with respect to the person liable under 75-10-715(1):

(A) the person's ability to pay;

(B) any prior history of violations; ’ ‘ U e

(C) the degree of culpability; and

(D) the economic benefit or savings, if any, resulting from the noncompliance; and

(iii) any other matters as justice may require.

(b) .Civil penalties.collected under subsection (5)(a) must be deposited into the environmental quality
protection fund established in 75-10-704. '

(6) A court has jurisdiction to review an-order issued under 75-10-707 or this section only in the following

~actions:

(a) an action-under 75-10-715 to recover remedial action costs or penalties or for contribution;
(b) an éction to enforce an order issued under 75-10-707 or this section;
(c) an action fo recover a civil penalty for violation of or failure to ‘comply with an order issued under
75-10-707 or this section; or
(d) an action by a person to whom an order has been issued to determine the validity of the order, only
if the person has been in compliance and continues in compliance with the order pending a decision of the court.
~(7) In‘considering objections raised in a judicial action regarding orders issued under this part, the court'

shall uphold and enforce an order issued by the departrent unless the objecting party can demonstrate, on the

" administrative record, that the department's decision 1o issue the drderwas arbitrary and capricious or otherwise

not in accordance with law.

(8)

1e The department may bring an

“action for legal or equitable relief in the district court of the county where the release or threatened release

occurredor in the first judicial district as may be necessary to abate any imminent and substantial endangerment
to the public health; safety, or welfare or the environment resulting from the release or threatened release.

(9) The department may take remedial action pursuant to subsection (1) ata site thatis regUI'atéd under
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the federal Compréhensive Environmental Response, Compensation, and Liability Act of 1980, Public Law

96-510,.if the department determines that remedial action is necessary to carry out the purposes of this part.”

Section 4. Section 75-10-714, MCA, is amended to read:
"75-10-714. Administrative penalties. (1) In lieu of proceeding under 75-10-711(5), the department

.-.may assess penalties of not more than $1,000 a day for each yiolation againsta person liable under 75-10-715(1)

for a release or threat of release who has failed or refused to comply with an.order issued by the department

-pursuant to 75-10-711(4).or against a person who has failed or refused to comply.with an order issued by the

...department pursuant to 75-10-707(5). The department also may assess this administrative penalty against a

person who violates '75-10-706(,3).

(2) In determining the amount of any penalty assessed pursuant to this section, the department shali take ..
into account the nature, circumstances, extent, and gravity of the noncompliance and, with respect to the person
liable under 75-10-715(1): .

(a) the person's ability to pay;
-(b) any prior history of violations;
,(c) the degree of culpability;
- :{d) the economic benefit or savings, if any, resulting from the noncompliance; and .
(e) any other matters that justice may require.

(3)-An administrative penalty may not be collected pursuant to this section uniess the person charged -

-with the .noncompliance is given notice and opportunity for a hearing with respect fo the noncompliance. The:

“hearing is before the board of environmental review. A hearing may be requested by submitting a written request

stating the reason for the request within 30 days after receipt of the notice of penalty assessment.

.-.(4) The contested case provisions.of the Montana Administrative Procédure Act, Title 2, chapter 4, part -

-6, apply to a hearing held under this section.

(5) Administrative penalties collected under this section must be deposited in the environmental quality

protection fund established in 75-10-704."

Section 5. Sectioh 75-10-715, MCA, is amended to read: -
-"75-10-715. . Liability -- reimbursement and penalties -- proceedings - defenses and exclusions.
‘(1) Except as provided in 70-30-323 and 75-10-742 through 75-10-751, notwithstanding any other provision of
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law; and subject only to the defenses set forth in subsection (5) and the exclusions set forth in subsection (7),
the following persons are jointly and severally liable for a release or threatened release of a hazardous or
deleterious substance from a facility:

(a) aperson who owns or operates a facility where a hazardous or deleterious substance was disposed

—of;

- t(b)' a person who at the time of disposal of a hazardous or deleterious substance owned or operated a
facility where the hazardous or deleterious substance was disposed of;

{c) a person ' who generated, possessed, or was otherwise responsible for a hazardous or deleterious
substance and who, by contract, agreement, or otherwise, arranged for disposal or treatment of the substance
or arranged with a transporter for transport of the substance for disposal or treatment; and

(d) a’'person who accepts or has accepted a hazardous or deteterious substance for transport to a
disposal or treatment facility. ‘

(2) A person identified in subsection (1) is liable for the following costs:

(a) all remedial action costs incurred by the state; and '

(b) damages for injury to, destruction of, or loss of natural resources caused by the'release or threatened
release, including the“reasonable technical and legal costs of assessing ‘and enforcing a’ claim for the injury,
destruction, or loss resulting from the rélease, uniless the impaired natural resources were specifically identified

as an irreversible and iretrievable commitment of natural resources in an approved final state or federal

~environmentalimpact statementor other comparable approved finalenvironmental analysis fora project or facility
‘that was the subject of a governmental permit or license and the project or facility was being operated within the

- terms of its permit or license. -

(3) If the person liable under subsection (1) fails, without sufficient cause, to'comply with a department

“order |ssued pursuant to 75-1 0-71 1(4) or to properly provide remedial‘action upon notification by the department

pursuant to 75-10-711(3), the person may be liable for penalties in an amount not to exceed two times the amount

- of any costs incurred by the state pursuant to this section.

(4) The department may initiate civil proceedings in district court to ‘r'ecove'r remedial action costs; natural
resource damages, or penalties under subsections (1), (2), and (3). Proceedings to recover costs and penalties -

must be conducted in accordance with 75-10-722. Vente for any action to recover costs, damages; or penalties

“fies in' the county where the release occurred or where the person liable under subsection (1) resides or has its

principal place of business or in the district court of the first judicial district.
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(5) A person has a defense and is not liable u.nder subsections (1), (2), and (3) if the person can
establish by a preponderance oft_he evidence that: 7

(a) the department failed to provide notice to the person claiming the defense when required by
75-10-711. Establishment of this defense only prohibits the department from colleoting ,those costs incurred or
en‘cum_bered by the department prior to prO\riding notice to the person and does not provide the person a defense |
to any other liability. ‘ |

(b) the release did not emanate from any vessel, vehicle, or facility to which the person contributed any

. hazardous or/deleterious substance or over which the person had any ownership, authority, or control and was

not caused by any action or omission of the person' , k 33(“. ——i-"o edelﬂ
hange | )
———{ anactor omission.of a third party otherthan-eitherwho is nelther an employee or agent of the person* D‘C\
‘ ' 1 V\WD co
itranactoromissionc x: hird-party otherthan nor one whose act or omission occurs in connection wnthﬁ/‘[ :
acontractual relatlonshrp, existing dlrectly or md:rectly, with the persons if. To qualify for this defense, the person
, es_tagtg{shesshallfalso establish by a preponderance of the evidence that the,person.

2
3
4
5
6
7
8
9

(c) the release or threatened release occurred solely as a result of:

tA)(0) exercised due care with respect to the. hazardous or deleterious substance concerned, taking into

consideration the characteristics of the hazardous .or deleterious.substance in light of all relevant facts and

18  circumstances; and

LE- Bi(ii) took precautions against foreseeableactsor omissions of a third party and the consequences that
20 could foreseeably.result from those acts or omissionss, L
21 (d) the release or threatened release occurred solely as the result of an act of God or an act of war;
22 . -(e). the release or threatened release was from a_facility for. which a permit had been issued by the

23 department the hazardous or deleterious substance was specifi cally identified in the permlt andthereleasewas -

24 W|th1n the limits allowed in the permit; '

25 (f) in the case of assessment of penalties under subsection (3), factors beyond the control of the person -
126 prevented the person from taking timely remedial action; or’

27 e -.(9) the person transported only household refuse, unless that person knew or reasonably should have

28 . known that the hazardous or deleterious substance was present i in the refuse.

29 (6) (a) For the purpose. of subsectlon 5)eitn) (8)(c), the term "contractual relatlonshlp" includes butis

30 notlimited to land contracts, deeds, or other instruments transferring title or possession, unless the real property
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14 " 'must have undertaken; at the time of acquisition, all appropriate inquiry into the prewous ownership and uses of «

15
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on which the facility is located was acquired by the person after the disposai or placement of the hazardous or

deleterious substance on, in, or at the facility and one or more of the following circumstances is also established

by the person by a preponderance of the evidence:

(i) Atthe time the person acquired the facility, the person did not know and had no reason to know that

"“ahazardous or deleterious substance that is the subject of the release or threatened release was disposed of

on, in, or at the facility.
(i) The person is a governmental entity that acquired the facility by escheat, lien foreclosure, or through

any other involuntary transfer or acquisition or through the exercise of eminent domain authérity by purchase or

+condemnation purstiant to Title 70; chapter 30.

K (iii) The.person acquired the facility by inheritance or bequest. -

(b) n addltlon to establlshlng one or more of the circumstances in subsection (6)(a)(i) through (6)(a)(iii),

he person shall esf‘abllsh that the person has satisfied the requirements of subsection {5}te}rer-tS)te)ity (5)(c).

(c) To establish that the person had no reason to know; as provided in subsection (6)(a)(|) the person

the property consistent with good commercial or customary practice in-an effort to minimize liability For purposes
of asseéS‘an this inquiry, the following must be taken into account:
o (iy any specialized knowledgé or experience on the part'of the person; -
(ii) the relationship of the purchase price to the value of the property if uncontaminated;
(iii) commonly known ‘or reasonably ascertainabie information about the property;
(iv) the obviousness of the presence or the likely presence of contamination on th'e'prop"erty;' and

(v) the ability to detect the contamination by appropriate inspection.

“(d) (i) Subsections (5)(b) and (5)(c) or this subsection (6) may ot diminish ‘the liability of a previous -

owner or operator of the facility who would otherwise be liable under this part.

(i) Notwithstanding this subsection (6), if the previous owner or operator obtained actual knowledge of

the release or threatened release of a hazardous or deleterious substance at the facility when the person owned

the real property and the property is then subsequently transferred, through voluntarv or involuntary means,

ownershrp—af—thepreperﬁy to'another person without disetosing disclosure of the knowledge to the transferee and -

the department, the previous owner or operator is liable unider subsections (1), (2), and (3) and a defenseé under
" subsection (5)(b) or (5)(c) is not available to that-persen the previous owner or operator.

RN
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omission, caused or contributed to the release or threatened release of a hazardous or deleterious substance
that is the subject of the action relating to the facility. v
‘ (7) A person has_an exclusion and is not liable under this section if: .

(a) the person generated or disposed of only household refuse, unless the person knew or reasonably

~should ha‘ve known that the ha;ardoue or delueteriods“substance', was present in the refuse;

(b) the person owns or operates real property where hazardous or deleterious substances have come
to be located solely as a result of subsurface migration in an aquifer from a source or sources outsjde the
person's property, provided that the following conditions are met:

(i). the owner or operator. did not cauSe, contribute to, orﬂexacerbate,the ,release or th,re_atened release

of any hazardous or ,deleteridus.,,s,ubstances through.any act or omission. The failure to take afﬁrmati:ve, steps to

mitigate or address contamination that has migrated from a source outside the owners or operator's property

does not, in the absence of exceptlonal cnrcumstances constltute an, omission by the owner or operator. -

(ii) the person who caused, contributed to, or exacerbated the release or threatened -re!ease of any

; hazardoy_s, or deleterious substance is not and was not an agent or employee of the owner or operator and is not -

or was:not in a direct or indirect contractual relatibnship with. the owner or operator, unless the department

.provndes a written determmatuon that an existing or-proposed contractual relationship is an msuff cient basis to -

establlsh Ilabmty under this section;

-.(iif) there is. no other basis of liability under subsection (1) for the owner or operator for thefrelease or
threatened release of a hazardous or deleterious substance; and -

- (iv). the. . owner_ or operator cooperates with the  department and all. persons;, conducting ..

department-approved remedial actions on the property, including granting access and complying,with and

. implementing all required institutional controls;

(c) the person owns or occupies real property of 20 acres or less for residential purposes, provided that
the following conditions are met: . v

(i) the person did not cause, contribute to, or exacerbate the release or threatened release .of any
hazardous or deleterious substance through any act or omission; ‘ , ‘

(ii) the person uses or allows the use of the real property for residential purposes. This exclusion.does

not apply to any person who.acquires or develops: real property for commercial use or any use other than

_residential use.

(iii) at the time the person purchased or occupied the real property, there were no visible indications of

Le, Sgislaave :
ervxces . -9- Authorized Print Version - SB 147
Dijvision ) S




61st Legislature SB0147.01

—

© © N O s W N

W N N N NN N N NN N - - - - — N N - -

‘contamination on the surface of the real property;
(iv) the person cooperates with the department and all persons conducting department-approved

remedial actions on the property, including granting access and complying with and implementing all required

“institutional controls:-and

(v) there is no other basis of liability under subsection (1) for the owner or occupier for the release or

‘threatened release of a hazardous or deleterious substance.

(8) A person is liable under this section if the department provides substantial credible evidence that the
person fails to satisfy any element of each exclusion in subsections (7)(a) through (7)(c).

" (9) The liability of a fiduciary under the provisions of this part for a release or a threatened release of a

" ‘hazardous or deleterious substance from a facility held in a fiduciary capacity may not exceed the assets held

in the fiduciary capacity that are available to indemnify the fiduciary unless the fiduciary is liable under this part
independent of the person’s ownership or actions taken in a fiduciary capacity. o
*(10) A person who holds indicia of ownership in a facility primarily to protecta security interestis not liable

under stubsections (1)(a)and (1)(b) for having participated in the management of a facility within the meaning of

'75-10-701(15)(b) because of any one or any combination of the following:

' "{(a) holding aninterest in real or personal property when the interest is being hield'as security for payment

or performance of an obligation, including but not limited to a mortgage; deed of trust, lien, security interest,

" “assignment, pledge; or other right or encumbrance against real or personal property that is furnished by the

owner to ensure repayment of a financial obligation; - -

~ (b) requiring or conducting financial or environmental assessmenits of a facility or a portion of a facility,

“making financing conditional upon environmental compliance, or providing envirorimental information or reports;

(c) monitoring the operations conducted at a facility or providing access to a facility to the department

“or its agents or to remedial action contractors:

(d) having the mere capacity or unexercised right to influence a facility's management of hazardous or
deleterious substances; )

(e) giving advice, information, guidance, or direction concerning the administrative and financial aspects,

" as opposed to day-to-day operational aspects, of a borrower's operations;

(f) providing general information concerning federal, state, or local-laws governing the transportation,

storage, treatment, and disposal of hazardous or deleterious substances and concerning the hiring of remedial

“gction contrattors;
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(g) engaging in financial workouts, restructuring, or refinancing of a borrower's obligations;
(h) collecting rent, maintaining utility services, securing a facility from unauthorized entry, or undertaking
other activities to protect or preserve the value of the security interest in.a facility;
(i) extending or denying credit to a person owning or in lawful possession of a facility;
- (i) in.an emergency, requiring or-undertaking activities to prevent exposure. of persons.to hazardous or
deleterious substances or to contain a 4re|ease; '

(k) requiring or cgnductihg»remedial action in response to a release.or threatened release if prior notice

. is given to.the department and the department approves of the remedial action; or.

(1)- taking title to a facility by foreclosure, provided that the holder of indicia of bwnership, from the time.

the holder acquires title, undertakes to sell, re-lease property held pursuant to a lease financing. transaction

_ (whether by a new.lease financing transaction or substitution of the lessee), or otherwise divest itself of the

property in a reasonably expeditious manner, using whatever commercially reasonable means are relevant or

appropriate with respect to the facility and taking all facts and circumstances into consideration and provided that

the holder does not:
_.{'_;(Ai) outbid. or refuse a-bid.for fair consideration for. the: property or outbid.or refﬁse a bid that would
efféctive_ly compensate the holder for the amount secured by the facility;
 (if) worsen the contamination at the facility;
(iii) incur liability under subsection (1)(c) or (1)(d) by arranging for disposal of or transporting hazardous
or deleterious substances; or .
(iv) engage in conduct described in subsection (11). ,
(11) The protection from liability provided in subsections (9) and (10) is not.available to a ﬁduéiary orto
a person-holding indicia.of ownership primarily to protect a security interest if the fiduciary or person through
affirmative conduct: _
(a) .causes or contributes to a release of hazardous. or deleterious substances from the facility;
{(b) allows others to cause or _contribute;to a release of hazardous or f‘deleterious. substances; or
(c) in the case of a person holding indicia.of ownership primarily to protect:a security interest, actually
participates in the management of a facility by:
(i) exercising decisionmaking control over environmental compliance; or:

(ii) exercising control at a level comparable to that of a manager. of the:-enterprise with responsibility for

day-to-day decisionmaking either with respect to environmental compliance or substantially all of the operational,
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as oppoéed to financial or administrative, aspects of the facility."

Section 6. Section 75-10-721; MCA, is amended to read:
"75-10-721. Degdree of cleanup required -- ;;ernriit exemption --financial assurance. (1) A remedial
action performed under this part or a voluntary cleanup under 75-10-730 through 75-10-738 must attain a degree

of cleanup of the hazardous or deleterious substance and contrbl of a threatened release or further release of

* that'substance that assures protection of public health, safety, and welfare and of the environment.

(2) In approving or'carrying out remedial actions performed under this part, the department:

(a) exceptas provided in subsection (4), shall require cleanup consistent with applicable state or federal

" ‘environmental requirements, criteria, or limitations;

(b) may consider substantive state or federal environmental requirements, criteria, or limitations that are

" relevant to the site conditions: and

“{c) shall select remedial actions, considering present and reasonably anticfpate‘d future uses, giving due
consideration to institutional controls, that:
- (i) demonstrate acceptable mitigation of exposure to risks to the public health, safety, and welfare and
the environment;
(ii) are effective and reliable in the short tefm and the long term;

(iii) are technically-practicable and implementable;

(iv) use treatment technologies or resource recovery technologies if practicable, giving due consideration

to engineering controls; and

(v) are cost-effective.

3) In selecting remedial actions, the department shall consider the acceptability of the actions to the
affected community, as indicated by community members and tHe local government.

‘(4) The department may select a remedial action that does not meet an applicable state environmental
requirement, criteria; or-limitation un’der» any one of“the,folilowing circumstances:

"~ (a) The remedial‘action is an intérim measure and will become part of a total remedial action that will

attain the applicable requirement, criteria, or limitation.

(b) Compliance with the applicable requitement, criteria, or limitation will result in greater risk to human

* health and the environment than other remedial-action altérnatives.

(c)- Compliance with the applicable requiremént, criteria, or:limitation-is technically impracticable from
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"1 anengineering perspective.
(d) The remedial action will attain a standard of performance that is equivalentto that required under the
othemiee,app]ieable requirement, criteria, or »Iimitation,through use of another methqd or approach.

(e) Compliance with the requirement would not be cost-effective.

2
3
4
5 - . . (5 For purposes of this section, costjeffectiveness must be determined through an analysis of

6: . irggremental costs and incremental risk reduction and other benefits of.alterna’;iVesycons,i,dered,:t,aking intoaccount

7. the tetal :a”ﬁ‘ticipatved ehor;t-t’ermbenc.i Ion,g;te‘[m coste of remedial action alternatives considered, including the total

8 . anticipated ceet of operation. and maintenance activities. -

9 ‘,(6),;‘flfhe department may exempt any portion of a remedial action that is cen;jqeted entirely on site from
10  astate.or.local permit, that would, in the absence of the remedial action, be required if the remedial action is
11 carried pUt in accordance with the standards established under this section and this, partf
12 (7) The ,deplartmenvt_,may require financial assurance from a liable person in an amount that the.v

13 department determines will ensure the long-term operation and maintenance of the remedial action site. The

14 liable person shall provide. the financial assurance by any one method or. combination of methods satisfactory

oo 180 -_tq.thegepartment, inelu‘ding‘,, but not limited to insurance, guarantee, performance or other surety bond, letter of
credit, qualification as a self-insurer, or other demonstratlon f financial capability.
pleRas =

wbs Nco I

proves a rem dial action and subsequently determines that the

ts or af

hat additional remedial actions are required, the department is not barred from

\}% 19 requiring further remedial action at the facility by any person who is liable or potentially liable under 75-10-715." - |

20 | ! . N . 5 - B i = ' :' V
21 _Section 7. Section 75-10-722, MCA, is amended toread: ,
22 .. ."75-10-722.. Payment of state costs and penaities. (1) The department shall keep-a record of the

23.  state's remedial action costs.

24 - (2) Basedon this record, the department may require a person liable under 75-10-715 to pay th_e,amount
25  of the state's remedial action costs, including interest and, if applicable, penalties under 75-10-715(3).

26... .. ... (3) Ifthe state's remedial éctio,n, costs.and penalties are not paid by the liable person to.the department
27  within 60 days after receipt of notice that the costs and penalties.are due, the deparrtment, shall bring an.action-
28, .in the name of the state to recover the amount owed. plus reasonable legal expenses.

29 (4) If the department provides a notice that the. state's remedlal action costs are due, the department

30 shall assess and collect interest on the unpaid amount at the rate provnded for in 25-9-205+
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more—than—eﬁe-halfﬁef-a-yeaf nterest begins to accrue 30 days after receipt of the notice that the costs are due.

(5) ‘An action to recover remedial action costs and interest may be brought under this section at any time

after any remedial action costs and interest have been incurred, and the court may éﬁte“r‘:a’déélarat‘o'ry‘judg’r'nent
on liability for remedial action costs and interest that is binding on any subsequent action or actions to recover
further remedial action costs and interest. The court may disallow costs or damages only if the person liable under

75_—1 0-715 can show on the record that the costs are not reasonable and are not ‘cbr_lsisteht with this part. The

 court may disallow the associated interest if it determines, based on the record, that the liable person can show

that the costs are not reasonable.

(6) Aninitial action brought under 75-10-715(4) or a contribution éctio'n'for costs incurred under this part

must be :commenced within 6 years after mrhaﬁon—of—physteai—ensrte—eensfmcﬂen omgletno n of the final

permanent remedy. X . L e
o S R L E Iy el

@) Remedial’ actlon costs mterest énd any penalties recovered by the state under 75-10-715 must: be '

deposited into the environmental quality protection fund established in 75-1 0;104."

Section 8. Section 75-10-727, MCA, is amended to read:

"75-10-727. Institutional controls. (1) An owner of real property may, with departrent approval, restrict

 the use of the owner's real property fo mitigate the risk posed to the public heéalth, safety, and welfare and the

environment by imposing on the real property, without conveying the property or cfeating adominant and servient

“-estate, an appropriate institutional control.

'(2) An institutional control réstricting preserit and future real property rights is placed on a property by

" “filing a written instrument evidencing the restrictions to be placed on the use of the property with the county clerk

'in the county in‘which the property is located.

(3) An institutional control-that féstricts real property runs with the land and is binding on all successors

“in'interest to real property until the institutional control is removed.

(4) An institutional control must be removed if thére is riot an unacceptable risk posed to public health,

S I TH it
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.
4.
5
6
7
8
9

10

safety, and welfare and the environment. An owner may request department approval to remove all or a portion
of the institutional controls from the real property. The department shall review the request and provide the owner ‘
with its decision to approve or deny the reQUest within. 120 days from the department's receipt of the request. If
the department denies the request, it shall provide the owner with a written explanation of the denial. A
“department decision to deny the request may be appealed to the board of environmental review and conducted
as a contested case proceeding pursuant to Title 2, chapter 4.
(5) If the department or the board approves an owner's request to remove .all or a portion of the
institutional controls, the owner shall file the approval with the county clerk in the county in which thé real property

is located.

o RS
S ErE

(6) The department mav place deed notices on real propertv |mpacted bv a release orthreatened release

-END -

Page 15, line 12.

ollowing: "environment.
Insert: "The deed notice must be placed only to the parcel or portion of the parcel that 1s

f impacted. When the department has determined that only a portion of a parcel is
| impacted, the department may require the potentlally liable person to survey that portlon

’ that is impacted."

\} Page 15, line 14.
¢ sert: "(7) By December 31, 2009, the department shall adopt a rule to establish

procedures standards, and criteria for placement and rescission of deed notices. The
rules must provide for an opportunity for the landowner to comment before placement of
} the deed notice and must establish criteria to ensure that deed notices are placed on’
propertles only when reasonably necessary to protect public health, safety, or welfare or

Agreed “"l—olo\ll
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