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Mr. Speaker:
We, your committee on Federal Relations, Energy, and Telecommunications recommend that

Senate Bill 233 (third reading copy -- blue) be concurred in as amended.

Signed: R
Representatzve 6‘: rry Klock, Chazr

To be carried by Representative Harry Klock

And, that such amendments read:

l. Title, page 1, line 11.

Following: "ACT;"

Insert: "REVISING THE ENVIRONMENTAL REVIEW FEE ASSESSMENT;"
Following: "75-1-201,"

Insert: "75-1-203,"

2. Title, page 1, line 12.

Strike: "AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE"

Insert: "EFFECTIVE DATES, AN APPLICABILITY DATE, AND A CONTINGENT
TERMINATION DATE"

3. Page 7, line 13.
Insert: "Insert: "Section 3. Section 75-1-203, MCA, is amended
to read:

"75-1-203. Fee schedule -- maximums. (1) In prescribing
fees to be assessed against applicants for a lease, permit,
contract, license, or certificate as specified in 75-1-202, an
agency may adopt a fee schedule that may be adjusted depending
upon the size and complexity of the proposed project. A fee may
not be assessed unless the application for a lease, permit,
contract, license, or certificate will result in the agency
incurring expenses in excess of $27566 $2,501 to compile an
environmental impact statement.

(2) The maximum fee that may be imposed by an agency may

Committee Vote:
Yes 11, No 5
Fiscal Note Required __
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not exceed 2% of any estimated cost up to $1 million, plus 1% of
any estimated cost over $1 million and up to $20 million, plus
1/2 of 1% of any estimated cost over $20 million and up to $100
million, plus 1/4 of 1% of any estimated cost over $100 million
and up to $300 million, plus 1/8 of 1% of any estimated cost in
excess of $300 million. ,

(3) If an application consists of two or more facilities,
the filing fee must be based on the total estimated cost of the
combined facilities. The estimated cost must be determined by the
agency and the applicant at the time the application is filed.

(4) Each agency shall review and revise its rules imposing
fees as authorized by this part at least every 2 years.

(5) In calculating fees under this section, the agency may
not include in the estimated project cost the project sponsor's
property or other interests already owned by the project sponsor
at the time the application is submitted. Any fee assessed may be
based only on the projected cost of acquiring all of the
information and data needed for the environmental impact
statement.""

Renumber: subsequent sections

4. Page 11.
Following: line 5 :
Insert: "COORDINATION SECTION. Section 6. Coordination

instruction. If [this act] is passed and approved and Senate Bill
No. 317 is not passed and approved or if both [this act] and
Senate Bill No. 317 are passed and approved, then Senate Bill No.
317 is void, the amendments to 75-1-201 contained in [section 2

" of this act] are void, and 75-1-201 must be amended as follows:

"75-1-201. General directions -- environmental impact
statements. (1) The legislature authorizes and directs that, to
the fullest extent possible:

(a) the policies, regulations, and laws of the state must
be interpreted and administered in accordance with the policies
set forth in parts 1 through 3;

(b) under this part, all agencies of the state, except the
legislature and except as provided in subsectiomr—Z) subsections
(2) and (3), shall:

(i) use a systematic, interdisciplinary approach that will
ensure:

(A) the integrated use of the natural and social sciences
and the environmental design arts in planning and in
decisionmaking for a state-sponsored project that may have an
impact on the Montana human environment by projects in Montana;
and

(B) that in any environmental review that is not subject to
subsection (1) (b) (iv), when an agency considers alternatives, the
alternative analysis will be in compliance with the provisions of
subsections (1) (b) (lV) (C) (I) th;uugh (1) Ho ¢ \.LV} \\,) (III) and
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(1) (b) (iv) (C) (II) and, if requested by the project sponsor or if
determined by the agency to be necessary, subsection
Bttt rteF (1) (b) (dv) (C) (IT1);

(ii) identify and develop methods and procedures that will
ensure that presently unquantified environmental amenities and
values may be given appropriate consideration in decisionmaking
for state-sponsored projects, along with economic and technical
considerations;

(iii) identify and develop methods and procedures that will
ensure that state government actions that may impact the human
environment in Montana are evaluated for regulatory restrictions
on private property, as provided in subsection (1) (b) (iv) (D);

(iv) include in each recommendation or report on proposals
for projects, programs, and other major actions of state
government significantly affecting the quality of the human
environment in Montana a detailed statement on:

(A) the environmental impact of the proposed action;

(B) any adverse envirommertat effects on Montana's
environment that cannot be avoided if the proposal is
implemented;

(C) alternatives to the proposed action. An analysis of any
alternative included in the environmental review must comply with
the following criteria:

(I) any alternative proposed must be reasonable, in that
the alternative must be achievable under current technology and
the alternative must be economically feasible as determined
solely by the economic viability for similar projects having
similar conditions and physical locations and determined without
regard to the economic strength of the specific project sponsor;

(II) the agency proposing the alternative shall consult with
the project sponsor regarding any proposed alternative, and the
agency shall give due weight and consideration to the project
sponsor's comments regarding the proposed alternative;
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4+F¥-(II1) the agency shall complete a meaningful no-action
alternative analysis. The no-action alternative analysis must
include the projected beneficial and adverse environmental,
social, and economic impact of the project's noncompletion.

(D) any regulatory impacts on private property rights,
including whether alternatives that reduce, minimize, or
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eliminate the regulation of private property rights have been
analyzed. The analysis in this subsection (1) (b) (iv) (D) need not
be prepared if the proposed action does not involve the
regulation of private property.

(E) the relationship between local short-term uses of the
Montana human environment and the maintenance and enhancement of
long-term productivity;

(F) any irreversible and irretrievable commitments of
resources that would be involved in the proposed action if it is
implemented;

(G) the customer fiscal impact analysis, if required by
69-2-216; and

(H) the details of the beneficial aspects of the proposed
project, both short-term and long-term, and the economic
advantages and disadvantages of the proposal;

(v) in accordance with the criteria set forth in subsectlon
(1) (b) (iv) (C), study, develop, and describe appropriate
alternatives to recommend courses of action in any proposal that
involves unresolved conflicts concerning alternative uses of
available resourcesy. If the alternatives analysis is conducted
for a project that is not a state-sponsored project and
alternatives are recommended, the project sponsor may volunteer
to implement the alternative. Neither the alternatives analysis
nor the resulting recommendations bind the project sponsor to

take a recommended course of action, but the project sponsor may
agree pursuant to subsection (4) (b) to a specific course of
action.

(vi) recognize the rattomat—and potential long-range
character of environmental probtems impacts in Montana and, when
consistent with the policies of the state, lend appropriate
support to initiatives, resolutions, and programs designed to
maximize matiomat cooperation in anticipating and preventing a
decline in the quality of the—worid Montana's environment;

(vii) make available to counties, municipalities,
institutions, and individuals advice and information useful in
restoring, maintaining, and enhancing the quality of +tire
Montana's environment;

(viii) initiate and use ecological information in the
planning and development of resource-oriented projects; and

(ix) assist the legislature and the environmental quality
council established by 5-16-101;

(c) prior to making any detailed statement as provided in
subsection (1) (b) (iv), the responsible state official shall
consult with and obtain the comments of any state agency that has
jurisdiction by law or special expertise with respect to any
environmental impact involved in Montana and with any Montana
local government, as defined in 7-12-1103, that may be directly
impacted by the project. The responsible state official shall
also consult with and obtain comments from any state agency in
Montana with respect to any regulation of private property
involved. Copies of the statement and the comments and views of
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the appropriate state, federal, and local agencies that are
authorized to develop and enforce environmental standards must be
made available to the governor, the environmental quality
council, and the public and must accompany the proposal through
the existing agency review processes.

(d) a transfer of an ownership interest in a lease, permit,
license, certificate, or other entitlement for use or permission
to act by an agency, either singly or in combination with other
state agencies, does not trigger review under subsection
(1) (b) (iv) if there is not a material change in terms or
conditions of the entitlement or unless otherwise provided by
law.

{2) (a) Except as provided in subsection (2) (b), an
environmental review conducted pursuant to subsection (1) may not

include a review of actual or potential impacts beyond Montana's
borders. It may not include actual or potential impacts that are
regional, national, or global in nature.

b An environmental review conducted pursuant to
subsection (1) mayv include a review of actual or potential

impacts beyond Montana's borders if it is conducted by:
(i) the department of fish, wildlife, and parks for the

management of wildlife and fish;
ii) an agency reviewing an application for a project that
is not a state-sponsored proiect to the extent that the review is

required by law, rule, or regulation; or

(iii) a state agency and a federal agency to the extent the
review is regquired by the federal agency.

+2y(3) The department of public service regulation, in the
exercise of its regulatory authority over rates and charges of
railroads, motor carriers, and public utilities, is exempt from
the provisions of parts 1 through 3. :

(3) (a) iy any actton phallcugiug 7S occ}\.;.ug review—of—anT

. teeisd ] ] .

)(b) (.;.V) J'.D LlUt J.C\.iu.i.LCd UL that thc otatcmcut .LD .i.uadcquatc,

. "] = ”*. - g h b I | - . .1 . .
1T UL UTTTI UL pPLOUL 1o Ull LT PJTLOULL ClIa " Ty LIy CiITCTT UT UL o4 VUll.

oy H \1 ol n h oy L3N Ll
DAbeJL Ao MLUVIUTU I ouUVoTULULIULT \<27 1\

- He

H o 4
N

h 3.1 e, .
LI a ClIIaTLTIIUT LU CIIT

(¢

la

G
-l o s cnshn. . . s gl .
autiyuaql y ULl ada oLalLTliiTirey - COULLTINay 1TULTCUlIo 1L UT L Jdlly LooUut .
da. 1 . 4 |
LI ayvtTlivy o ClIVILULLNITIILAL

1 . 2. . ol s ., -
1CTLlqa l..l.llg [y CI1IT aucqua\,_y UL CUIITLTITL ULl

afe T ] L | gy . e . ]
dytlivy LUL "UIIC aytTlIvUy o LU TUTLaUIVITT PpL UL LU LI dYTLIL Y o

] - - A, 4o . . .l A Jon ] ] . . | ,
UTUdlo LUl A COUOULC gy UL oTUL aoLUT " LIIT aytTlIVy o U LU Lo ILUI UiTITOoO O

e i el ] ! i ] 1

o . o » . " o q ]
deCISIOII WIS~ aror Lidly Ul CLdadplLilUelUlUo ULl 1HIUL T CULIP L LAallue wWI t}I

hw D, s, & - 3 . . 3 . oy e L0 Lo [0S Bl
« O LUoLUINICL Lol al LitlAC L Qlialyolo puUuloluallc LU O 24~ 210 Ul dll
] .

3 ot ] rretsisirad

. I, =) .
Hiay lIUVL UTUoTUT as 1

Jo, : £ s R i | : lus
LT Uaoclo Ul dlly dUL1Ull CIIa I TIIUTIIY UL OTTRLIIY
—‘—("b‘)——W'h'en rew e : o k] : - g .l :
ra LTl ital, AU olLylirt L Loqallic CVIUTIICT ULl LooluUTo

1 . . g 3 . Ao, Y ol s Py 1 . . J
J_C.LGL.LJ.].\J | ) CLIT aucquapy Vi CUILILTITIL UL 11T agcup_y » CLIVIIUILNNTIILAL

. . .
TevTew d?cu?e“t are—presented—to—thedistrict—court—that—had ?Ot

SB0233002SC03707.hgh




April 5, 2011
Page 6 of 16

.t_he__d.j:st!:j :t ~ott l 1 ai ] li g .
CVILIUCTIICT ULl Lo0oUtc

u o 4. P, -l n. . I~ T, 1 [] . . |
.Lc-LGll—-Lll\J o) CLIIT aucquap_y VUL CUILILTCIIU UL L1IiT G\JUIL\.’_Y o ClIVILUINNTIILal

4 -l I 1 . Anlo - g ] L~} -
LT VITW UUCUINTITICU QUK L) ClIT GBCIILY L+ UL CL1ITO chllb_y o CUIIoLTUT LAl 1Vl

] dn. e, 4n P, L = ey o] ol S -4 = <}
Aallld qil ULJLJU.L l.u..l.lJ.T_Y [ ) 1I.IUU.L.Ly LLo L LIIGLIIYO UL LalLilt  aliu

1 . . 4 2 _q . + 1 = 21 1 g ] e 2 LI | g .
aumIm s tratIve et IsSIom eI re— T arstrrct—CourtvTCuUllIoIuT L o L11T

). . 1 o e T kY . . e lo
SV IUCITILTT UL Lo oUT L TIgUIIIgT LU LI aucyyuiav y Cr—CUITLTITIC UL LT

. H i ] . - " . 1 . o = L g
. Tl TL Ldl ULl LllD.L\JlLLLLballL Vv IUTIICT UL

. | g . g 1 sl o I~ Wi 1
LooUTO LCJ.QL.Lll\J L) L § aucquap_y UL LULILCLIIC UL [ 4~ agc.u\.,_y =]

. P | 3 ol ey ], D R P T g,
ClIVILUININNTIILAQL T TV ITW UUCUINTIIL llld_y TTOC DT LTIHIAITUTU LU C1IT agcuuy.

fhe—district—court—shait—review—th L-s—firrot ct
CITCTaytTlIity o LTS dilu

j=
a

dola P PP T lovquis. . |
ther—tirey—are—supportea oy SulStalrt Idly
credibte—evidence—withrim—th dmimrtstrats ‘ .. d rew
Tt the—admrrrstratrIve retord unuT LT LTV ITWS.
LA\ [esl g, . k. T W Py I W . o o e s
3 rTothneexXrtent—tnat—tire—regurrementsS O SUbSTULLLULIS
F B T WY A VO WY . Nl N LT\ -l LAN Lla N/ o N LN LT T T - . s, e, -
T o TV et —anda (T (o TV (o T arc IIICUlroIottTliv witir
P | 3 . e el : n = 1 e
rederar—regurrements, tneregurirements ol SUDSTLLIUINS
Y e O WY 2 PO WY NN LT -l L3N Lla e AN oo B WY B wlin sl il ¥ ol b | =
T ot rvr(C (T —anda—( 1T —{o{Trv (T 111 Q0 NUlL—dppLly LU dall
environmentai—review—that—is—Tes b tat
i tnatTrsreImngpreparead oy —a stacte agtiivy
-l .

s . . o -l | . . Anlo
pULlouqglit LU Lillo Pdl it alid 4 1CUtcial dytTlIL Y VULDUGIIL |3 W Ay &%) § § >

Dl s 1 : R T = S I 4 Do s . R | .
NALLULIAL LIV LIULNIICITIUAaL LTULLIUY Al L Ul cOoO—ail” ClIVILUIIGIILdA L review

that—is—bei b tart + Fv—witir—tire
Llldau Lo Uc.Lllg PLCL}GLCU .L)_Y [=} LA LT Glgt:upy L) \/UlllLJLy

.chu.‘LJ.culcuto Uf thc Nat.;.urral Euvi.l.uuulcutal Pul.;.p_y Abt-

+5-(4) (a) The agency may not withhold, deny, or impose
conditions on any permit or other authority to act based on parts
1 through 3 of this chapter.

(b) Nothing in this subsection 5 (4) prevents a project
sponsor and an agency from mutually developing measures that may,
at the request of a project sponsor, be incorporated into a
permit or other authority to act.

(c) Parts 1 through 3 of this chapter do not confer
authority to an agency that is a project sponsor to modify a
proposed project or action.

+6¥(5) (a) (i) A challenge to an agency action under this
part may only be brought against a final agency action and may
only be brought in district court or in federal court, whichever
is appropriate.

(ii) Any action or proceeding challenging a final agency
action alleging failure to comply with or inadequate compliance
with a requirement under this part must be brought within 60 days
of the action that is the subject of the challenge.

(iii) For an action taken by the board of land commissioners
or the department of natural resources and conservation under
Title 77, "final agency action" means the date that the board of
land commissioners or the department of natural resources and
conservation issues a final environmental review document under
this part or the date that the board approves the action that is
subject to this part, whichever is later.

(b) Any action or proceeding under subsection -t6F{eitii)
(5) (a) (ii) must take precedence over other cases or matters in
the district court unless otherwise provided by law.

(c) Any judicial action or proceeding brought in district
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court under subsection +6+tar (5) (a) involving an equine
slaughter or processing facility must comply with 81-9-240 and
81-9-241.

(6) (a) (i) In an action alleging noncompliance or
inadequate compliance with a requirement of parts 1 through 3,
including a challenge to an agency's decision that an
environmental review is not required or a claim that the
environmental review is inadequate, the agency shall compile and
submit to the court the certified record of its decision at

issue, and except as provided in subsection (6) (b), the person

challenging the decision has the burden of proving the claim by
clear and convincing evidence contained in the record.

{ii) Fxcept as provided in subsection (6) (b), in a challenge
to the agency's decision or the adequacy of an environmental
review, a court may not consider any information, including but
not limited to an issue, comment, argument, proposed alternative,
analysis, or evidence, that was not first presented to the agency
for the agency's consideration prior to the agency's decision or
within the time allowed for comments to be submitted.

(iii) Except as provided in subsection (6) (b), the court
shall confine its review to the record certified by the agency.
The court shall affirm the agency's decision or the environmental
review unless the court specifically finds that the agency's
decision was arbitrary and capricious or was otherwise not in
accordance with law.

{iv) A customer fiscal impact analysis pursuant to 69-2-216
or an allegation that the customer fiscal impact analysis is
inadeguate may not be used as the basis of an action challenging

or seeking review of the agency's decision.
(b) (i) When a partyv challenging the decision or the

adequacy of the environmental review or decision presents
information not in the record certified by the agency, the
challenging party shall certify under oath in an affidavit that
the information is new, material, and significant evidence that
was not publicly available before the agency's decision and that
is relevant to the decision or the adequacy of the agency's
environmental review.

(ii) If upon reviewing the affidavit the court finds that
the proffered information is new, material, and significant
evidence that was not publicly available before the adgency's
decision and that is relevant to the decision or to the adequacy
of the agency's environmental review, the court shall remand the
" new_evidence to the agency for the agency's consideration and an
opportunity to modify its decision or environmental review before
the court considers the evidence as a part of the administrative
record under review.

(iii) If the court finds that the information in the
affidavit does not meet the requirements of subsection (6) (b) (i),
the court may not remand the matter to the agency or consider the

proffered information in making its decision. _
{c) The remedy in any action brought for failure to comply
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with or for inadequate compliance with a reguirement of parts 1

through 3 of this chapter is limited to remand to the agency to
correct deficiencies in the environmental review conducted:

pursuant to subsection (1).

(d) A permit, license, lease, or other authorization issued
by _an agency is valid and may not be enijoined, voided, nullified,
revoked, modified, or suspended pending the completion of an

environmental review that may be remanded by a court.
(e) An individual or entity seeking a lease, permit,

license, certificate, or other entitlement or authority to act

may_ intervene in a lawsuit in court challenging a decision or
statement by a department or agency of the state as a matter of
right if the individual or entity has not been named as a
defendant.

(f) Attorney fees or costs may not be awarded to the
prevailing party in an action alledging noncompliance or
inadequate compliance with a requirement of parts 1 through 3.

(1) _For purposes of judicial review, to the extent that the
requirements of this section are inconsistent with the provisions
of the National Environmental Policy Act, the requirements of
this section apply to an environmental review or any severable.
portion of an environmental review within the state's
jurisdiction that is being prepared by a state agency pursuant to
this part in conjunction with a federal agency proceeding
pursuant to the National Environmental Policy Act.

+#r(8) The director of the agency responsible for the
determination or recommendation shall endorse in writing any
determination of significance made under subsection (1) (b) (iv) or
any recommendation that a determination of significance be made.

48r(9) A project sponsor may request a review of the
significance determination or recommendation made under
subsection +#- (8) by the appropriate board, if any. The
appropriate board may, at its discretion, submit an advisory
recommendation to the agency regarding the issue. The period of
time between the request for a review and completion of a review
under this subsection may not be included for the purposes of
determining compliance with the time limits established for
environmental review in 75-1-208."

{Internal References to 75-1-201:

2-4-405x 75-1-104x% 75-1-106x 75-1-106x
75-1-106x 75-1-202x 75-1-208x 75-1-208x
75-1-208x 75-2-211x 75-5-803x 75-20-231x
77-2-363x 77-5-201x 77-5-212x 82-4-250x
82-4-250x " 82-4-337x 90-6-307x "

5. Page 11.

Following: line 5

Insert: "COORDINATION SECTION. Section 7. Coordination

instruction. If [this act] is passed and approved and Senate Bill
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No. 317 is not passed and approved or if both [this act] and
Senate Bill No. 317 are passed and approved, then Senate Bill No.
317 is void, the amendments to 75-1-201 contained in [section 2
of this act] are void, and 75-1-201 must be amended as follows:

"75-1-201. General directions -- environmental impact
statements. (1) The legislature authorizes and directs that, to
the fullest extent possible:

(a) the policies, regulations, and laws of the state must
be interpreted and administered in accordance with the policies
set forth in parts 1 through 3;

(b) under this part, all agencies of the state, except the
legislature and except as provided in subsection 29 subsections
(2) and (3), shall:

(i) use a systematic, interdisciplinary approach that will
ensure:

(A) the integrated use of the natural and social sciences
and the environmental design arts in planning and in
decisionmaking for a state-sponsored project that may have an
impact on the Montana human environment by projects in Montana;
and

(B) that in any environmental review that is not subject to
subsection (1) (b) (iv), 'when an agency considers alternatives, the
alternative analysis will be in compliance with the provisions of
subsections (1) (b) (iv) (C) (I) throuwgh—tHtbtivitertFETr and
(1) (b) (iv) (C) (II) and, if requested by the project sponsor or if
determined by the agency to be necessary, subsection
ity tetE- (1) (b) (iv) (C) (II1);

(ii) identify and develop methods and procedures that will
ensure that presently unquantified environmental amenities and
values may be given appropriate consideration in decisionmaking
for state-sponsored projects, along with economic and technical
considerations; A

(iii) identify and develop methods and procedures that will
ensure that state government actions that may impact the human
environment in Montana are evaluated for regulatory restrictions
on private property, as provided in subsection (1) (b) (iv) (D);

(iv) include in each recommendation or report on proposals
for projects, programs, and other major actions of state
government significantly affecting the quality of the human
environment in Montana a detailed statement on:

(A) the environmental impact of the proposed action;

(B) any adverse environmentat effects on Montana's
environment that cannot be avoided if the proposal is
implemented;

(C) alternatives to the proposed action. An analysis of any
alternative included in the environmental review must comply with
the following criteria:

(I) any alternative proposed must be reasonable, in that
the alternative must be achievable under current technology and
the alternative must be economically feasible as determined
solely by the economic viability for similar projects having

SB0233002SC03707.hgh
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similar conditions and physical locations and determined without
regard to the economic strength of the specific project sponsor;

(I1) the agency proposing the alternative shall consult with
the project sponsor regarding any proposed alternative, and the
agency shall give due weight and consideration to the project
sponsor's comments regarding the proposed alternative;
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+F¥r(III) the agency shall complete a meaningful no-action
alternative analysis. The no-action alternative analysis must
include the projected beneficial and adverse environmental,
social, and economic impact of the project's noncompletion.

(D) any regulatory impacts on private property rights,
including whether alternatives that reduce, minimize, or
"eliminate the regulation of private property rights have been
analyzed. The analysis in this subsection (1) (b) (iv) (D) need not
be prepared if the proposed action does not involve the
regulation of private property.

(E) the relationship between local short-term uses of the
Montana human environment and the maintenance and enhancement of
long~-term productivity;

(F) any irreversible and irretrievable commitments of
resources that would be involved in the proposed action if it is
implemented:

(G) the customer fiscal impact analysis, if required by
69-2-216; and

(H) the details of the beneficial aspects of the proposed
project, both short-term and long-term, and the economic
advantages and disadvantages of the proposal;

(v) in accordance with the criteria set forth in subsection
(1) (b) (iv) (C), study, develop, and describe appropriate
alternatives to recommend courses of action in any proposal that
involves unresolved conflicts concerning alternative uses of
available resourcess+. If the alternatives analysis is conducted
for a project that is not a state-sponsored project and
alternatives are recommended, the project sponsor may volunteer
to implement the alternative. Neither the alternatives analysis
‘nor the resulting recommendations bind the project sponsor to
take a recommended course of action, but the project sponsor may
agree pursuant to subsection (4) (b) to a specific course of
action.
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(vi) recognize the mattomat—and potential long-range
character of environmental proivtems impacts in Montana and, when
consistent with the policies of the state, lend appropriate
support to initiatives, resolutions, and programs designed to
maximize matiomat cooperation in anticipating and preventing a
decline in the quality of the—worid Montana's environment;

(vii) make available to counties, municipalities,
institutions, and individuals advice and information useful in
restoring, maintaining, and enhancing the quality of the
Montana's environment; '

(viii) initiate and use ecological information in the
planning and development of resource-oriented projects; and

(ix) assist the legislature and the environmental quality
council established by 5-16-101;

(c) prior to making any detailed statement as provided in
subsection (1) (b) (iv), the responsible state official shall
consult with and obtain the comments of any state agency that has
jurisdiction by law or special expertise with respect to any
environmental impact involved in Montana and with any Montana
local government, as defined in 7-12-1103, that may be directly
impacted by the project. The responsible state official shall
also consult with and obtain comments from any state agency in
Montana with respect to any regulation of private property
involved. Copies of the statement and the comments and views of
the appropriate state, federal, and local agencies that are
authorized to develop and enforce environmental standards must be
made available to the governor, the environmental quality
council, and the public and must accompany the proposal through
the existing agency review processes.

(d) a transfer of an ownership interest in a lease, permit,
license, certificate, or other entitlement for use or permission
to act by an agency, either singly or in combination with other
state agencies, does not trigger review under subsection
(1) (b) (iv) if there is not a material change in terms or
conditions of the entitlement or unless otherwise provided by
law.

(2) (a) Except as provided in subsection (2) (b), an
environmental review conducted pursuant to subsection (1) may not
include a review of actual or potential impacts beyond Montana's
borders. It may not include actual or potential impacts that are
regional, national, or glcbal in nature.

(b) _An environmental review conducted pursuant to
subsection (1) may include a review of actual or potential
impacts beyond Montana's borders if it is conducted by:

(i) the department of fish, wildlife, and parks for the
management of wildlife and fish;

(ii) an agency reviewing an application for a project that
is not a state-sponsored project to the extent that the review is
required by law, rule, or regulation; or

(iii) a state agency and a federal agency to the extent the
review is required by the federal agency.
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+2¥(3) The department of public service regulation, in the
exercise of its regulatory authority over rates and charges of
railroads, motor carriers, and public utilities, is exempt from
the prov131ons of parts 1 through 3.
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+5*(4) (a) The agency may not withhold, deny, or impose
conditions on any permit or other authority to act based on parts
1 through 3 of this chapter.

(b) Nothing in this subsection +5F (4) prevents a project
sponsor and an agency from mutually developing measures that may,
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at the request of a project sponsor, be incorporated into a
permit or other authority to act.

(c) Parts 1 through 3 of this chapter do not confer
authority to an agency that is a project sponsor to modify a
proposed project or action.

+6+(5) (a) (i) A challenge to an agency action under this
part may only be brought against a final agency action and may
only be brought in district court or in federal court, whichever
is appropriate.

(ii) Any action or proceeding challenging a final agency
action alleging failure to comply with or inadequate compliance
with a requirement under this part must be brought within 60 days
of the action that is the subject of the challenge.

(iii) For an action taken by the board of land commissioners
or the department of natural resources and conservation under
Title 77, "final agency action” means the date that the board of
land commissioners or the department of natural resources and
conservation issues a final environmental review document under
this part or the date that the board approves the action that is
subject to this part, whichever is later.

(b) Any action or proceeding under subsection -&yte{iir
(5) (a) (ii) must take precedence over other cases or matters in
the district court unless otherwise provided by law.

(c) Any judicial action or proceeding brought in district
court under subsection +6+tar (5) (a) involving an equine
slaughter or processing facility must comply with 81-9-240 and
81-9-241.

(6) (a) (i) In an action alleging noncompliance or
inadequate compliance with a requirement of parts 1 through 3,
including a challenge to an agency's decision that an
environmental review is not required or a claim that the
environmental review is inadeguate, the agency shall compile and
submit to the court the certified record of its decision at
issue, and except as provided in subsection (6) (b), the person
challenging the decision has the burden of proving the claim by
clear and convincing evidence contained in the record.

(ii) Except as provided in subsection (6)(b), in a challenge
to the agency's decision or the adegquacy of an environmental
review, a court may not consider any information, including but
not limited to an issue, comment, argument, proposed alternative,
analysis, or evidence, that was not first presented to the agency
for the agency's consideration prior to the agency's decision or
within the time allowed for comments to be submitted.

(iii) Except as provided in subsection (6) (b), the court
shall confine its review to the record certified by the agency.
The court shall affirm the agency's decision or the environmental
review unless the court specifically finds that the agency's
decision was arbitrary and capricious or was otherwise not in
accordance with law.

(iv) A customer fiscal impact analysis pursuant to 69-2-216

or an allegation that the customer fiscal impact analysis is
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inadeguate may not be used as the basis of an action challenging
or seeking review of the agency's decision.

(b) (i) When a partv challenging the decision or the
adequacy of the environmental review or decision presents
information not in the record certified by the agency, the
challenging party shall certify under oath in an affidavit that
the information is new, material, and significant evidence that
was _not publicly available before the agency's decision and that
is relevant to the decision or the adequacy of the agency's
environmental review.

(ii) If upon reviewing the affidavit the court finds that
the proffered information is new, material, and significant
evidence that was not publicly available before the agency's
decision and that is relevant to the decision or to the adequacy
of the agency's environmental review, the court shall remand the
new evidence to the agency for the agency's consideration and an
opportunity to modify its decision or environmental review before
the court considers the evidence as a part of the administrative
record under review.

(iii) If the court finds that the information in the
affidavit does not meet the requirements of subsection (6) (b) (i),
the court mayv not remand the matter to the agency or consider the
proffered information in making its decision.

(c) (i) The remedies provided in this section for successful
challenges to a decision of the agency or the adequacy of the
statement are exclusive,

(ii) Notwithstanding the provisions of 27-19-201 and
27-19-314, a court having considered the pleadings of parties and
intervenors opposing a request for a temporary restraining order,
preliminary injunction, permanent injunction, or other equitable
relief may not enioin the issuance or effectiveness of a license
or permit or a part of a license or permit issued pursuant to
Title 75 or Title 82 unless the court specifically finds that the
party requesting the relief is more likely than not to prevail on
the merits of its complaint given the uncontroverted facts in_the
record and applicable law and, in the absence of a temporary
restraining order, a preliminary injunction, a permanent
injunction, or other equitable relief, that the:

(A) party reguesting the relief will suffer irreparable harm
in the absence of the relief;

(B) issuance of the relief is in the public interest. In
determining whether the grant of the relief is in the public
interest, a court:

‘ (I) may not consider the legal nature or character of any
party:; and

(IT) shall consider the implications of the relief on the
local and state economy and make written findings with respect to
both.

(C) relief is as narrowly tailored as the facts allow to
address both the alleged noncompliance and the irreparable harm
the party asking for the relief will suffer. In tailoring the
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relief, the court shall ensure, to the extent possible, that the
project or as much of the project as possible can go forward
while also providing the relief to which the applicant has been
determined to be entitled.

: (d) The court may issue a temporary restraining order,
preliminary injunction, permanent injunction, or other injunctive
relief only if the party seeking the relief provides a written
undertaking to the court in an amount reasonably calculated by
the court as adeguate to pay the costs and damages sustained by

any party that may be found to have been wrongfully enjoined or
restrained by a court through a subsequent -judicial decision in

the case. If the party seeking an injunction or a temporary
restraining order objects to the amount of the written
undertaking for any reason, including but not limited to its
asserted inability to pay, that party shall file an affidavit
with the court that states the party's income, assets, and
liabilities in order to facilitate the court's consideration of
the amount of the written undertaking that is required. The
affidavit must be served on the party enjoined.

e) An individual or entity seeking a lease ermit
license, certificate, or other entitlement or authority to act
may intervene in a lawsuit in court challenging a decision or
statement by a department or agency of the state as a matter of
right if the individual or entity has not been named as a
defendant.

(f) Attorney fees or costs may not be awarded to the
prevailing party in an action alleging noncompliance or
inadegquate compliance with a requirement of parts 1 through 3.

(7)) For purposes of judicial review, to the extent that the
requirements of this section are inconsistent with the provisions
of the National Environmental Policy Act, the requirements of
this section apply to an environmental review or any severable
portion of an environmental review within the state's
jurisdiction that is being prepared by a state agency pursuant to
this part in conjunction with a federal agency proceeding
pursuant to the National Environmental Policy Act.

+#+r(8) The director of the agency responsible for the
determination or recommendation shall endorse in writing any
determination of significance made under subsection (1) (b) (iv) or
any recommendation that a determination of significance be made.

+8>(9) A project sponsor may request a review of the
significance determination or recommendation made under
subsection +#y (8) by the appropriate board, if any. The
appropriate board may, at its discretion, submit an advisory
recommendation to the agency regarding the issue. The period of
time between the request for a review and completion of a review
under this subsection may not be included for the purposes of
determining compliance with the time limits established for
environmental review in 75-1-208."

. {Internal References to 75-1-201:
2-4-405 75-1-104 75-1-106 75-1-106
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75-1-106 15-1-202 75-1-208 75-1-208
75-1-208 15-2-211 75-5~-803 75-20-231
77-2-363 17-5-201 77-5-212 - 82-4-250
82-4-250 82-4-337 90-6-307 "

Renumber: subsequent sections

6. Page 11, line 11.

Strike: section 6 in its entirety

Insert: "NEW SECTION. Section 9. Effective dates. (1) Except
as provided in subsection (2), [this act] is effective on passage
and approval.

(2) The amendments to 75-1-201 contained in [section 7] are
effective on the date that the contingency provided for in
[section 11] occurs."

Renumber: subsequent sections

7. Page 11.

Following: line 14

Insert: "NEW SECTION. Section 11. Termination -- contingency.
If either subsection (6)(c) or (6)(d) of 75-1-201, as included in
[section 6], is invalidated or found to be unconstitutional by
the Montana supreme court, then the amendments to 75-1-201
contained in [section 6] terminate on the date of the
invalidation or the finding of unconstitutionality."

- END -
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Mr. Speaker:
We, your committee on Federal Relatioﬂs, Energy, and Telecommunications recommend that

Senate Bill 415 (third reading copy -- blue) be concurred in.

Signed: 3. h}ldég Kokl
Representative ¥arry Klock, Chair

To be carried by Representative Wayne Stahl

-END -

Committee Vote:
Yes 11, No 5 ,
Fiscal Note Required _
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