EXHIBIT. ‘

> A

To: Kris Wilkinson, Legislative Fiscal Division
From: Zach Zipfel, Assistant Attorney General
Date: January 12, 2011

Re: Master Settlement Agreement payments

MEMO

You recently contacted this office regarding whether reallocation into the General Fund
of Montana’s proceeds under the Master Settlement Agreement (“MSA”) would have an
effect on the state’s “diligent enforcement” obligations under the MSA..

The MSA provides for yearly payments in the millions of dollars to partlclpatlng states
by tobacco product manufacturers (“Participating Manufacturers” or “PMs”)’ based on
the number of cigarettes sold into the particular state each year. These payments are
subject to various adjustments, some of which increase the annual payment, others of
which decrease it. The Nonparticipating Manufacturer Adjustment (“NPM Adjustment)’
is one of the adjustments that potentially decreases the payments the PMs make to the
settling states. The PMs claim this adjustment for calendar year 2003 and will probably
claim it for subsequent years. Montana and the other states are currently involved in
legal proceedings against the PMs about whether the PMs are entitled to this NPM
adjustment for calendar year 2003. 1t appears likely there will be additional disputes
about whether the PMs are entitled to this adjustment in calendar years after 2003. If
Montana does not prevail in these disputes, the PMs will be able to reduce their annual
payments.

The MSA provides that no state that has enacted and “diligently enforced” a “Qualifying
Statute” is subject to the NPM adjustment the tobacco companies seek. Montana enacted
such a “Qualifying Statute” in 1999. See Mont. Code Ann. § 16-11-401 et seq. Currently
a nationwide arbitration is underway between the PMs and 47 states other than Montana
about whether those states diligently enforced their qualifying statutes. After favorable
rulings from the Montana Supreme Court and the United States Supreme Court, Montana
is not a party to that nationwide arbitration and is, instead, litigating its diligent
enforcement case in state district court in Helena.

The 2003 diligent enforcement dispute that is now being litigated in the state district
court and the nationwide arbitration is the first such case to be litigated since the Master
Settlement Agreement and the enactment of the various state Qualifying Statutes. The
Master Settlement Agreement does not define what “diligent enforcement” means, and
the states and the PMs have differing views about how this phrase should be interpreted.

‘A “Participating Manufacturer” is a manufacturer that has signed on to the MSA, thereby agreeing to be
bound by the MSA’s various public health and advertising provisions in exchange for annual payments to
the states.

A “Nonparticipating Manufacturer” is a manufacturer that has not signed on to the MSA and is therefore
not bound by the MSA’s public health and advertising provisions and is not obligated to make annual
payments to the states.




The MSA does not specify how states use the MSA payments they receive. To date,
Montana has used a portion of the payments to fund its tobacco enforcement activities
and has directed a significant portion of the remainder to public health programs.
Provided the Department of Justice and the Department of Revenue are able to
adequately enforce the qualifying statute, reallocating MSA payments to the General
Fund should not explicitly affect whether Montana has diligently enforced its qualifying
statute. However, the PMs have already signaled their intention to inquire into how the
states have spent their MSA payments. To date, Montana has balanced enforcement
activities with the underlying public health purposes of the MSA and the qualifying
statute. Reallocating funds from public health to the general fund has the potential to
impact a court’s view of whether the state reached an appropriate balance in using MSA
money for protecting the public’s health. Therefore this office believes caution is
appropriate, especially when the precise boundaries of “diligent enforcement” have not
yet been decided.




