B Mineral Leasing Act

While somewhat analogous to the Taylor Grazing situation, the Mineral Leasing Act (MLA)
situation differs in a couple of significant respects. First, the circumstances surrounding the state’s use -
of MLA revenues is simply not as clear the situation with respect to the TG revenues. Sec9nd, t!xe
statutory language under the MLA differs from that of the TG statute, so the end results might differ
accordingly.

In terms of background, it is our understanding that the federal government makes periodic
distributions to the State of Montana of various mineral lease revenues. Based on the materials that
you’ve provided from the U.S. Department of Interior, Minerals Management Section, Royalty
Management Program, it appears that the total revenue distributed to the state in FY 98 was somewhere
in the neighborhood of $22 million dollars. Of that total, approximately $1.15 million appears to have
been attributable to gas royalties in Phillips County. Three other counties (i.e., Big Horn [coal], Fallon
[oil/gas] and Rosebud [coal]) appear make up the lion’s share of the balance (approximately $19
million). :

As you know, these are the type of funds received by districts v-vhose tax base is signficantly impacted
by a federal activity or presence such as an Indian reservation or military installations.

3
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While we have not confirmed it, it is also our understanding that all of the revenues disclosed on
the above-referenced report are being distributed to the state pursuant to 30 U.S.C. § 191, Wthh
provides as follows:

(a) All money received from sales, bonuses, royalties including interest
charges collected under [30 U.S.C. § 1701 et seq.] and rentals of the public
lands under the provisions of this chapter and [30 U.S.C. § 1001 et seq.] shall be
paid into the Treasury of the United States; and, subject to the provisions of
subsection (b) of this section, 50 per centum thereof shall be paid by the
Secretary of the Treasury to the State. . . within the boundaries of which the
leased lands or deposits are or were located; said moneys paid to any of such
States on or after January 1, 1976, to be used by such State and its subdivisions,
as the legislature of the State may direct giving priority to those subdivisions of
the State socially or economically impacted by the development of the
minerals leased under this chapter, for (i) planning, (i) construction and
maintenance of public facilities, and (iii) provisions of public service;. . . .

(emph. supplied). Based on the information that we’ve been able to gather (which is consistent with
what you’ve already gathered), it appears that the payments made by the federal government to the state
are simply placed in the general fund in their entirety, with no “earmarking” or other form of specific
allocation of those funds for expenditures related to the counties to which they are attributable. Chris
Herriges contacted Don Hoffman at the Department of Revenue, who confirmed their placement in the
general fund. While he indicated that he thought there was a statute specifically relating to that
allocation, he wasn’t able to identify it and neither Chris nor I have yet been able to find anything along
those lines.

At any rate, assuming that the state is in fact simply-placing them in the general fund with no
limitations as to their expenditure, it would appear that a strong argument can be made that such
treatment is in violation of federal law. Again, just as with the TG statute, while the funds can be used
“as the legislature . . . may direct”, there are limitations on that discretion. In the case of MLA
revenues, Congress has very clearly indicated that they must be “used” by the state in a fashion that:

® gives “priority” to those subdivisions socially or economically impacted by the
development of minerals leased under federal law AND

] uses them for -- planning;
-- construction and maintenance of public facilities; and
-- provision of public service.

Thus, assuming (1) that the revenue payments fall within the scope of 30 U.S.C. § 191 and (2)
that the state is in fact simply placing them in the general fund, the situation would appear to present a
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viable basis for pursuing a claim against the state. I would note, however, that the MLA language
provides the state with considerably more latitude than the TG statute in terms of how the revenue
might ultlmately be expended First, the MLA statute speaks in terms of “subdivisions”, which
theoretically includes both counties [See § 7-1-2101 , MCA] and school districts. It is not clear whether
or not it includes mumcxpalmes The point, however is that the state has more flexibility in terms of to
whom it glves “priority” in expending the funds under the MLA than it does under the TG statute,

which requires expenditure for the “benefit” of only the county. Second, the MLA statute speaks in
terms of “priority”, rather than “benefit”. So long as the “pnont)f given by the state ultimately involved
the direct allocation toor expenditure of MLA revenues in Phﬂhps County or any subdmsxons located

revenues.

Finally, so long as the requisite “priority” is given, the MLA statute broadly allows for the
expenditure of the funds for (1) planning, (2) construction and maintenance of public facilities; and (3)
provxs1on of public service. The term ‘provision of public service” is obviously very broad and would,
in theory, give the state considerable latitude in terms of what type of “public service” they used the
money for. Again, so long as Phillips County received some type of “priority” in terms of those
expenditures, the county would obviously receive more benefit from the revenues than they currently
receive. Our point, however, is that it might well be possible for the state to still retain absolute control
over the expenditure of MLA revenues, so long as they could demonstrate that they were giving a
“priority” to impacted subdivisions in doing so.

That, in turn, raises a consideration in terms of the possibility of the state simply deciding to use
some of the MLA revenues for school equalization purposes. I can certainly conceive of the state
deciding that it will comply with federal law by giving “priority” to local school districts by pulling the
same thing that they are currently pulling with the TG revenues, i.e., using MLA revenues to “backfill”
the 55 mills in “impacted” districts. Under that scenario, however, we would not have the luxury of
being able to make arguments concerning any specific “benefit” to Phillips County. Further, I think the
Bruno and Oklahoma cases mentioned above in connection with the TG revenues could prove to be a
hurdle in challenging that type of use.

The upshot of the MLA situation is this -- if the circumstances are as we understand them to be,
there is a strong argument to be made that the state’s treatment of the MLA revenues is in violation of
federal law. By the same token, however, the state has much more latitude in terms of how it might
ultimately go about rectifying the violation than it does with respect to the TG situation. In other
words, the “fix” to any MLA violation may be considerably more complex than a remedy for the TG
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situation and the litigation alone may not provide an effective vehicle for “shaping” that remedy.*

C Conclusion

Based on the circumstances as we understand them, sound arguments can be made that the
state’s treatment of both the TG and MLA revenues is in direct violation of federal law. Whileitis
always difficult to foresee what types of defenses and problems you might run into that could send a
case “south”, so to speak, the claims at this point certainly appear to be ones upon which Phillips
County would stand a good chance of prevailing.

As Tindicated on the phone, however, we have not taken an extensive look at some of the more
mechanical aspects of pursuing any litigation based on those claims (i.e., which specific parties to name,
whether the claims would be brought in two separate lawsuits or one action, where it could be brought,
what type of relief could be sought, etc.). As an initial observation, however, we are proceeding on the
assumption (1) that you should proceed with two separate cases (given the lack of congruity between
the TG and MLA counties and the lack of congruity between the two statutes)® and (2) that both cases
would most likely involve a simple declaratory judgment initiated in state district court seeking
prospective relief. In terms of forum, while we've briefly looked at the possibility of being able to
pursue these claims in federal court, our initial impression is that you would have substantial 11th
Amendment problems in that regard. -

While we’ve also briefly discussed the idea of possibly secking the recoupment of TG and/or
MLA revenues going back in time (i.e., perhaps as far back as the 5 year “generic” statute of
limitations), our initial impression is that you may also encounter substantial problems in that regard,
particularly with respect to the MLA revenues. In short, while that remains a possibility and you could
conceivably set up complaints that seek such relief, my point is that it is probably safer to proceed on the
more conservative assumption that you would be trying to enhance future revenues through litigation, as
opposed to trying to recover any past revenues.

I trust that you will now want to review and discuss our assessment further with your
Commissioners. As you and I have discussed, it would obviously make more sense to seek the
involvement of and financial contributions from as many TG and MLA-impacted counties as possible in
terms of pursuing any litigation. With that in mind, we certainly have no objection if you want to share
our assessment with those other counties in the context of soliciting their participation in possible
litigation. We would suggest, however, that you consider “boiling down” the specific contents of this

‘ As you'll note below, there are some strategic considerations at play here in terms of the next

legislative session.

5

There may also be some strategic considerations here in terms of timing and sequence (i.e., Wayne’s
thought that we should go after the TG issue first before attacking the MLA issue)
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letter into one of your own to be directed to other county attorneys in an effort to preserve any privilege
attached to the contents of our letter.

Finally, I know that your Commissioners wanted a rough sense of what it might cost to litigate
these type of cases. While those type of estimates are always difficult to make, we do believe that the
issues presented under both statutes are relatively discrete and straightforward. From a relatively
conservative standpoint, we would estimate that pursuing a declaratory judgment through a district
court decision on either one of these issues would likely run somewhere in the neighborhood of $15 -
$20,000.00. If the issues in the proceeding could be kept clean, it might prove to be somewhat less than
that. On the other hand, if the litigation were to somehow get bogged down in unforeseen collateral
issues, the costs could be higher than that. Finally, if the district court decision was appealed to the
Supreme Court, you’d probably be looking at additional fees in the neighborhood of $5,000 to $7,500,
depending upon how many briefs you had to do.

The issue of litigation costs also raises the strategic consideration that I alluded to above. Inthe
“lessons learned” category, the LGST litigation provides a blunt demonstration of the potential effect
that subsequent legislation can have on this type of litigation. For example, the county could
conceivably file the TG action and spend $15,000 on summary judgment briefing challenging the
allocation of TG revenues to the 33 mill levy, only to have the 2001 Legislature revise the lawina
fashion that effectively “moots” the lawsuit.

With that in mind, we would suggest considering the possibility of simply initiating the litigation

before the next session, and then offering up legislation that (1) removes the allocation to the 33 mill
levy presently contained in § 17-3-222, MCA and (2) removes the reference to TG revenues from § 20-

9-331(1)(a), MCA. While we don’t have any specific recommendations as to how that remaxmng 50%
should be allocated in any draft legislation, it should involve some type of reallocation to a “pure”
county fund (i.e., general, road, etc.) to ensure compliance with the exclusive reference to “counties” in
the TG statute. The point, of course, would be to pave the way for the state to fix the problem without
the county having to spend the money on actually litigating the declaratory judgment through to
resolution. If it became apparent at any point that the state was unwilling to voluntarily change the law,
you could certainly pursue and follow through with the litigation. Likewise, even if the state ultimately
changed the law in a fashion that still presented a problem, you could then amend the original action and
challenge the new law. Under either circumstance, however, you would avoid spending a substantial
sum of money challenging a law that may no longer exist after next session. ’

The same consideration exists with respect to the MLA situation, perhaps in an even more
significant way. As is obvious, any “fix” to the MLA situation will ultimately have to be made
legislatively and will likely prove to be fairly complex. With that in mind, you may want to consider
reviewing some statutes from other western states to see if any of them have one that gives (1)
appropriate “priority” to impacted subdivisions and (2) directs expenditure of the funds in a fashion
otherwise consistent with the federal statute. As one example, based on my brief review of a
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Comptroller General’s Opinion dealing with MLA and PILT funds, it appears that Utah has statutory
provisions dealing with the MLA revenues that create a “Permanent Community Impact Fund” and an
impact board that, among other things, makes grants and loans to impacted subdivisions for the three
purposes outlined in 30 U.S.C. § 191. See Utah Code Annotated, § 65-1-64.5. Again, while it may
well be easy to initiate litigation based on the treatment of MLA revenues and perhaps even demonstrate
a violation of federal law, it will be much more difficult (if not impossible) to shape any legislative “fix”
that might result from the litigation through that litigation alone. The point here would be to at least
attempt to retain some level of control not only over the question of whether or not the problem is
rectified, but the specific manner in which it might get rectified.® If you could offer a “fix” to the state
that resolves the federal law violation and produces the type of result you want, the litigation would at
least provide a degree of “leverage” in terms of getting that “fix” implemented. ‘

At any rate, there is at least a possibility that neither of the cases would have to be prosecuted
through to conclusion, but rather that their initiation alone could give you sufficient “leverage” to obtain
satisfactory results legislatively. If that were to occur, the ultimate litigation costs would obviously end
up being lower than the estimates outlined above. :

5 Hopefully this will have provided you and your Commissioners with a firm basis upon which to
decide whether or not to pursue these theories in litigation. If any of you have any questions at all,
please do not hesitate to give me a call. AsT've indicated before, we would be more than happy to
represent Phillips County (and any other participating counties) in pursuing litigation based on the
claims discussed above. Please give me a call after you’ve had a chance to discuss this matter with your
Commissioners and let me know where things stand. |

Sincerely,

'GOUGH, SHANAHAN, JOHNSON & WATERMAN
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