
Vote NO to secrecy, vote NO on HB 416
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1. we have no objection to quality assurance, peer review - it;nosgGldeal
it should be continued, and there should be guidelines/requiremenG foipeei
revrew.

2. MTLA opposed the 2001 amendments to the peer review statute, because
we feared that the statute would go beyond the purpose of quality assurance
and be used to 'hide the ball' - bring facts of the incident being reviewed
under the protective umbrella of 'peer review.'

3. That fear has been realized since 2001 - and HB 310 would extend that
protection to all medical care, except the sole practitioner.

4. We are not talking about discovering the findings, recommendations,
analysis, etc of the peer review committee. we do not want just go on a
fishing expedition for all the committee,s records

5. We are talking about discovering facts that the peer review committee
may review and or include in their report.

6. These are facts that are not contained in the medical records or incident
reports.

7. We know there are such facts because when we depose health care
providers about an incident the facts they remember are different than the
facts in the record, and differ between the providers involved.

It is almost impossible to provide clear, cogent examples of facts hidden by
the peer review process because we armost never get to see them. The
objection is made to disclosing the information, we file a motion, it goes into
the black hole, the case moves on and is usuatly resolved before there is a
show down on the motion.

Recent case is an example of this. There are at teast 4 different stories about
what happened to the plaintiff's'r,riife when she died in the Stevensville Clinic.
One in the medical records, and three others from the deposition testimony
of doctors and nurses. All differ substantially. The defendant admits that it
conducted a "root cause analysis" investigation. Because 50-16-201 doesn't
shield "incident reports or occurrence repbrts," those things have ceased to
exist. They now travel under different identities, such as 'iroot cause
analyses." In this case, the defendant admits that facts about this lady,s
death were documented in the investigation file. Those facts were neverrevealed. ; ,,.r



Facts about what happens t.i d"ti.nts should never be secret from
them or their survivors:
Opinions about the facts, and steps taken to address probtems those
facts reveal, are, legitimate subjects for peer review protection.
Howeve4 every statute granting peer review protection should expressly
state that patients have an absolute right to obtain all facts about their
condition, and all care provided'to.them, regardless of where that
information resides. Peer review should never be used to shield this
information from patients or their survivors.
If a peer review investigation turns up facts not contained in the
medical records, the patient should have access to them, I suggest
adding the following to this proposed statute, and all others of its ilk.
Amendment

"Facts about a patient, and all medical care provided to, or
whithheld from, him or her are healthcare information to which the
patient must be granted access, except in the circumstances
described in 5O-tG-542 (1)(a-c) or (e-g)."

In the airline industry, if a pilot so much as accidentally makes a wrong turn
moving away from the gate,'anywhere in the world, the event is instantly
recorded in global databaqes and_qcrutinized by government agencies and
the industry itself. The kifrioleUie gained fr6m this continuous process
leads to big and little changes in aviation protocol, equipment, and
personnel. As a result, there was not a single airline fatality
anywhere in the developed world last year.
The quality assurance revier4ls. done in aviation investigations
contain opinions and facts: bpinions'ire not admissibG, but the
FACTS are admissible.'n ., 

,,i,i.
In health care, by contrast, patient safety experts often remark that
the death toll from medical errors in U.S. hospitals is equivalent to
three jumbo jets falling out of the sky and kiliing all the passengers
on board every forty-eight hours. But even the most egregious errors go
largely unrepofted, and when they are reported, they are often buried and
ignored' For the most pdrt, all fhe"public gets to hear about are industry-
wide estimates and statis.tjcal avqrages.

AI Smith, MTLA, 439-3t24 '
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Doctors X, Y & Z are in an orthopaedic aroup. Dr. X has a substance abuse
problem. He performs a surgical procedure on patient while under the
influence of a powerful pain killer. He is adept at covering his use, and no
one in the OR knows that he is under the influence. There are complications
and patient A loses the use of her leg.

Doctors Y & z know of Dr. X's substance abuse problem, and they have
accepted his assurances that he wasn't currently using. After the botched
surgery, Dr. X apologizes to doctors Y & Z, tells them he was under the
influence when he operated, is so sorry for having botched the surgery and
hurting the patient. Doctors Y & Z tell Dr. X that they have had enough, Dr. X
will have to find another position, preferably in another city or state.

Current law:

Patient's attorney deposes doctors X, Y & Z, they truthfully testify that Dr. X
was under the influence when he performed the surgery,

Under HB 416:

After patient's surgery doctors X, Y & Zhave a quality assurance "incident
review". They discuss the botched surgery, Dr. X apologizes to doctors Y &.2,
tells them he was under the influence when he operated, is so sorry for
having botched the surgery and hurting patient. Doctors Y & Z tell Dr. X that
they have had enough, D[ X wil,l have to find another position, preferably in
another city or state.

Patient's attorney deposes doctors X, Y & Z and asks each - *To your
knowledge was there anything about Dr. X's condition on the day he
operated that may have affected his abilities?"

Each time the question is asked"til attorney for Dr. X objects, "Objection,
this question seeks inform'ation that is confidential and non-discoverable
under section 53-16-205 and section 4 of HB 416. Do not answer the
question doctor."

Patient's attorney asks each doctor - *To your knowledge was Dr. X under
the influence of drugs when na,.opouruted on patient?"

The attorney for Dr. X obj6cts,'Pbjection, this question seeks information
that is confidential and non-discoverable under Section 53-16-205 and
Section 4 of HB 4L6. Do not answer the question doctor."

Every subsequent question is met with "Objection, this question seeks
information that is confidential and non-discoverable under Section 53-16-
205 and section 4 of HB 4^!6. Db;not answer the question doctor."

Al smith, MTLA, 43g-3t24 
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Please join the coalition of Doctors and citizensfor Ethics, sufety and
Quality in Medicine

THE HEALTH INTEGRITY PROJECT
WEDNESDAY, MAy 18,3:00- 4:tS pM

Washington, DC
Main Congress Building, Room HCg

UNETHICAL BIG MEDICINE PEER REVIEWS GAG
DOCTORS. DUE PROCESS SAVES LIVES AND

BILLIONS OF DOLLARS.

".Of all theforms of inequality, injustice in health care is themost shocking and most inhumane." --Tie n"ier"oi'*tirtfo Luther King, Jr. (1966).

AT STAKE: Billions of dollars and thousands of deaths documented
Ethical Medical decisions undermined by Bad Faith peer Review (BF,pR)All over America today, Doctors' careers are being ended unfairly by colleagues and hospitaladministrator: usrng Bad Faith Peer Review (BFPR)- under the guise of immunity provided to itby the Health care Quality Improvement 

'Act 
oi 1986, Big'Medicine uses BFpR to stiflecompetition and silence whistleblower doctors who pustr fo"r high quality healthcare. Thisde911s9s quality and increases cost. HMos, hospital o"rrrr,-ua*ioistrators, and physicians whosold their souls to them ar9 the main culprits andienerrt"rs. euetyone agrees that Doctors shouldbe able to make indePendent- decisioni yet that is not the case since Doctors are constantlyt}reatened by the sword of BFPR. Most"Peer Reviews of physicians have nothing to do withactual merit and are performed with bad faith. Thousands of cases have been docrinented, andthis is now a more pressing issue than the malpractice crisis. Is the Hippocratic oath dead? Doesyour Doctor work for you? Please attend our Forum; the answers are going to surprise you.

THE COALITION FOR IIEALTH INTEGRITY
several Republican and Democratic members of Congress - Government Accountability project -s-em\nelwgis society International - Taxpayersigainst Fraud - Congressional Black caucus - GandhiInstitutefor Nonviolence - Ethics t, Gorrirm'"niGrorp - n"otti irT"grity project - The American Medicalstudents Association' The center'for Pee, Reuliew Juitice - The Amirican Association of physicians andsurgeons -National Medical Association council on clinical practice - The Am"ri"on issoiiation ofUniversity Professors - National Alliance Against Racists ona pititiit oppression - concerned Blackclergt of Atlanta - Integrity International "Grady 

Trustee lliuiam Loughrey - Former congressman BobBarr - Bioethicist Art Capian - patch Adams - Henry Scammell, author of ,,Giantkillders,, _ CommonCause - Larry Poliner, MD - recentry awarded $3i6 million iy, oittrrr"derar juryfor BF\R.

PROGRAM AND SPEAKERS

r)DrB'rHinnant-r,",to:,:,f flt"",''*H3H":liffiJ[,,Tannounced)
2) Dr. Don Soeken - president of Integrity Intemational
3) Dr. Jeffrey Wigand - "The Insider'i
4) Tom Devine - Govemment Accountabilif project
5) Ron Marshall - The Grady Coalition
6) Dr. James Tate - Nationai Medical Association
7) Dr' George Holmes - American Association of universify professors

Peer review is part of a system intended to protect patients. If this has been warped,patients ate at risk. we ask to improve medicine without spending a dime. That is. hard to beat with a stick.
More information can be found at http://www.semmelweis.ors/ and http://www.semmelweiss



The mission of the Semmelweis Society is to improve the quality of medical care
in the United States through assisting physicians who have been subjected to
malicious and improper (sham) peer+eview. In many cases, these physicians
are not only the most talented but the most concerned with quality patLnt care.
Proper peer review.ig a.n egsential system intended to protect patients. lf peer
review is conducted in bad faith, patients and the public at large are defrauded
and left defenseless. Many documented cases of 

'bad 
faith pe-er review have

been s.hown to greatly harm the public interest. The Semmelweis Society was
formed to alert the pubtic,'the health care environment, professional societies,
academic institutions, government elected officers and congress, to the
enormous threat that bad faith peer review poses. Semmelweis uses the media,professional societies, government, and legal initiatives to end bad-faith peer
review and support integrity.

. VISION

Semmelweis Society supports cost-effective strategies to support integrity, high
standards and credibility in medicine. Semmelweis-Society is a conceir"O'group
of doctors, lawyers and other professionals that is growing rapidly and partiering
with other public interest g,roups and professional s-ocieties that demand integrity
and support due process for doctors.
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In the book "Health care crisis-the-search for answers", by John H. Fielder, ph D, editedby.Bruce Jennings, laa,.eavid orgfiflicher, MD, ro,'arra Marvin Dewar, MD, JD.,Fielder estimated, in. the_chapter entitied "Abusive p..t'.rrri.*, health care reform',, thatpeer review was initiated for economic reasons as much as 70%o of the time. He felt thehospital bylaws are fatally deficient in due process and fail to protect doctors who arefalsely accused. Hospitals are not democratic institutions and it is dimcutt,"u"y times toimprove quality without frequently confronting entrenched political and financialinterests and putting your 
"are"i 

inlellardV

9jhT sources placethe rate-of retaliaibry peer review as much higher. Attorney Kevin J.Mirch- of Nevada places thi rate of "bsgur peer review at higher than 90%o. Evidencecompiled by multiple attorneys in the potiner case agrees thal the level of bogus peerreview is in that range.

Doctors and lawyers who work in this area are impressed that the rate of wrongful badfaith peer review is very high, regardless of exactly iro* high it is.

verner waite, MD, FACS- foundlrtf the Semmelweis Society, personally reviewed
more than 1000 cases of pJilz5islan,dp.br-review, and determined-that at leasi g0% (andprobably 90%) of pe.t."ui"il't are pierformed in bad faith, for economic or other reasons.

At present, no standards or definitions exist to guide objective peer review. In the absenceof verified standards, it is hard to argue that any pee"r review can be done objectively
under the current circumstances. 

:

Peer review is at present the deathientence for i doctor's career. with the best evidencethat unmerited peer reviery i$ ry the I4Ee of 70- 90%by the most knowledgeable sourcesin the country, it appears tfiirl -oruiJriu- is urgently needed while objective measures
and procedures with due process can be put in place.

False evidence has been shown to be used at these reviews with alarming frequency. Inone case, a peer review was actually forged. No patient can be pro[cted by suchmendacity' These reviews are counterpioduciive and lead to poorer patient outcomes.

It mav be that continuoyl 
lq"tdifrg"vement will offer a means by which safery,quality and integrity may be guaranteed more effectively.

John B. Payne, DO and James Murtagh, Jr. MD.
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TIIE CRISIS OF BAD FAITH PEER REVIEW
BAD FAITHPUTS THE PUBLIC AT RISK

PROTECTION LACKING il.GAINST BAD FAITH PEERN, T I}L I IUT\ LAUIITNG AGAINS'I' BAD FAITH PEER REVIEW
SPECTFTC AIM,qi.TO CQ.IITROL BAD FArTH PEER REVTEW

Recent surveys show that SAVo ofcurrent peer review is.6bad faith peer review,,1' Bad faith peer review occurs when review committees are composed of non-peers,
committees destroy or alter evidence, refuse to accept relevant evidence, solicit perjured
statements, and come to conclusions opposite to what evidence shows.2' 
fvlajor purposes o.f bad faith pee-r review are to decrease competition from better doctors,
hide safety violations, hide malpractice (review those reporting malpractice, and remove
them), hide fraud (review those reporting possible fraud, and removi them).

Bad faith peer review is a major current harm to the public.
l. l_egeased safety leads to frequent prolonged illnesses and deaths.2' lTvo of the US GNP is now devoted to healthcare. Big Medicine uses bad faith peer

review to hide comrption with major costs. Cases in ballas, Tennessee, and in Atlanta
show that billions of dollars and potentially thousands of lives are at risk.3. Some of the most ethical and colpetent physicians are driven out of the practice ofmedicine' ,,i, 

_::i,
Failure of current watchdogs
l' JCAHO refuses to enforce regulations, when serious, repeated violations are brought to

their attention.
2' III{S does not use effective authority to enforce appropriate regulations on peer review.

Whatcanbedone ,,.1* ''|

I' Remove current abilityof .hospit{.srtg claim,,unlimited immunity," including when
mendacity or intent to detfraud is deilonsnated. Witnesses who testify in gooi faittr

- should have qualified immunity, as is common in legal and administrative forums.2' Empower IIrIS to decertify JCAHO if that organizaion refuses to enforce proper peer
review rules. Replace JCAHO by a government regulatory body if JCAHd fails to work
by a short, reasonable deadline.

3' Provide for ability of HHS to cut off federal fgnds to hospitals that engage in bad faithpeerreview i .

4' Define due process for doctors iilpfirunnu analogous to that current for other
professionals in law, dirthie piloti.fril police.

5' Prgvide for public scrutiny o1the peer ieview process itself, when requested by the
individual being reviewed.

6' Provide for appeal to a public body, such as a court, to hear cases denovo. This will
allow establishment of bad faith peer review on which HHS could operate for its
enforcement role.

7 ' Adopt KEVIN'S LAW: No doct-br,gnedical student or hospital worker should be harmed
for standing up for a patient. - -rl' .*:' 
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BAD,F,'4JTH PEER-REVIEW

Peer review is part of a system to protect patients. rf this has been
warped, patients are at risk. we ask to improve medicine without

spending a dime. That is hard to beat with a stick.

Peer review is the 
.procEss by " t'hi.h physicians evaluate the competence and

professionalism of their_ colieagues to determine whether a physician should be granted
hospital privileges and determine the extent of those. To furtler this mission without fear
of litigation, almost all states have enacted laws that grant immunity from liability to
members of peer review bodies and to the hospitals they belong to. They also made the
proceedings and records of the peer review pro""rt itinit"g"A and confidential from
disc-overy in civil proceedings. The purpose is to encourage physicians and hospitals to
further the quality of health 

"-_? 
.r"t}"J, fear of retaliation i'y thereviewed physicians.

In 1986, congress enacted *ie HeatthGare Quality Improvement Act (HCeIA), a federal
faw -tha1 

provides protectidn froni liabitity to healthcare institutions and physicians
involved in peer review, as long as certain conditions are met during the peei review
process. The law also established the National Practitioner Data Banl<, a repository of
actions taken against physicians, to which healthcare institutions must report those
actions' The purpose was to prevent incompetent physicians from moving between states
without being detected. An entry against a physician in the Data Bank "* U. equivalent
to a death sentence, since it makes.it very difficult for a physician to obtain privileges at
any other hospital, because_$e,latterilgri& applicants' credentials with the riank prior to
granting or renewing privilEges. The physiclans are often left with no choice but to
abandon their profession and obtain .r*ituLOiobs. Even if exonerated later by a State
peer review board, a doctor exposed to bad-faith peer-review is likely to lose his
career.

Since HCQIA went into effect in l!89, thousands of adverse reports have been filed with
the Data Bank. Unfo{unately,,a large numberiof the actions reported have been taken
maliciously by hospitals.,an$,their M.edicat Staff against the physicians subjects of the
peer review. The motivE$'are usuTlly anti-competitive in nature, but also include
retaliation against whistleblowers, personal spite, and even disputes over a parking space.
This process has been dubbed sham peer r.rri"*, has now become a powerful weapon in
the hands of hospitals and those physicians who hold the political power in hospitals, and
is being misused natiorrwide. Many lawsuits against the perpetrators have been filed by
the victims, but very few of them survived sffiary judgment because of the immunity
provided by HCQIA and because 1$ donditions thaineed"ro te fuHlled for a peer reviewto be considered adeqrytei.p_ aEsg$ by HCeIA, are very vague and subject to
(different) interpretation 6y fhe Coudil
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The recent award of $366 Slli* iofrpfryri.ian by a Federal Jury in Texas for a single
bad-faith peer-review higliigtrts that this ptu"ii.. is adding tremendous cost to
healthcare. http'//r,.orr*.urnu-usn.otg/u-.dn"*i/2004/10/04/prrd1b04.ht-

The recent use of bad-faith peer-review as an instrument to further widespread political
comrption in Georgia shows the destructive nature of bad-faith p""r-r"ui"1y, and the
potential terrible consequences on the public.

://
Georgia Senator Charles Wqller has,be.g.n indicted on 142 felony counts for stealing from
Georgia hospitals. His schbihe used bbi-faith peer review to iilence any staff member
who spoke out. District Attomey Paul Howard lovered up. The effects of this comrption
on Georgia are widespread.

No one can seriously believe that bad-faith peer review affects only doctors. All of
society is badly harmed when huge hospitals rip off the public, silence their doctors,
impair medical care :rnd essentiallyqSlestroy the system desigued to protect patients.
verner waite, MD, FACS; found6loof the Semmelweis sociity, persLnaly reviewed
more than 1000 cases of plfusician-ibEi-review, and determined thit at leasi 80% landprobably 90%) of peer reviews are performed in bad faith, for economic or other reasons.

"Jealousy is the main driving force behind bad-faith peer review" says Waite.

H! is the most comprehensive review currentlylcnown. Upon review of these cases, the
officers of Semmelweis Society Interryrtionat frna tnat due process in peer review is the
exception, rather tha.n tle rule. It-islare to find any hospital that uniformly applies
standards of peer review to the membtis of their hospiial staff. As a result, thousands of
physicians have lost their careers without any due pro."rr.

Bad-faith peer-review against one physician can silence
hundreds of physicians and place physicians' livelihoods at extreme
rislc rt is estimated that 9 out of 10 physicians exposed to bad-faith
peer-review never worli agaih as physicians. It is also estimated that a
substantial numbeq of ph-yqitians exposed to bad-faith peer review
commit suicide. 'Beer reviewiis part of a system intended to protect
patients. If this has been warped, patients are at risk. Thousands of
deaths have been documented. Bad-faith peer-review is a greater
challenge to the practice of ethical medicine than the malpiactice
crisis.

one Justice on the*N€ryada supreme court noted that HCeIA
can sometimes be,qsed, "flg*Fto impiove the quality of medical care,
but to leave a doptqr whotiias unfairly treaied without any viable
remedy." That Justice also stated: "basically as long as the hospitals
provide procedural due process and state some minimal basis related
to quality health care, whether regitimate or not, they are immune



from liability, which leaves the hospitals free to abuse the process for
their own purposes.tl

Reviewers set up a double standard of covering up the real mistakes of their friends and
exposing their politically^ylner.able colleaguis 

-fo, 
norr_substantial, flimsy, clinically

insignificant, bogus and fabricated'reasons. The basic concept that an eliie group of
physicians who depend on.each othi? and the system for their bread and bulter, will
demonstrate enough cowage. to criticize and diicipline other members of their elite
group, is plain ludicrous. The main result of HCQIA has been to marginalize some of the
most competent and most quality-concerned physicians, driving them out of practice or
terminating their lives through suicide. At tht same time, the midically incompetent, the
advocates of continued poor-quality and the most financially driven are allowed to run
our hospitals; all because the provisions of the Health Cari Quality Improvement Act
allow them to do so. And then we ask: why are 100,000 propi. dying 

"rr"ry 
year from

medical errors? _r " ;:
It's because behind tne smlt<e ,.fb;; of every one physician targeted by sham peer-
review, there is a dozen physicians whose medicaieirors are qoietty shoved under
the rug! Therein lies the real source of threat to public health, as well as the
injustice to those individual physicians who become sacrificial lambs.

In its landm atk 1999 report on patignt safety, "To Err is Human: Building a Safer Health
System", the Institute 

_of 
Medicine"(IoM) iecommended the expanded use of reporting

systems to analyze a.19 redy!9, e.rro{q lS trhe health care system. The IOM recognized that
reporting systems will not'aihieve ttreir nrU potential to foster learning about"errors and
their prevention without "a more conducive legal environment" in which health care
professionals can report elrors without increasing the threat of litigation. The IOM failed
to add: "and the threat of retaliation',.

Effective medical peer review is (or.rather can be) the ultimate protector of public health!
However, in its current secretivq" form, it invites abuse. There is much reason, as
elucidated above, to beliqveithat peeg5eliew is practiced more in its comrpt form rather
t\a1for its original establisrr*ed p"rpoid.'me situation with medicine today is reminiscent
of the days when scientists of cigarette companies did their own research and declared
that cigarettes did not cause cancer!

Dr. charles silver of Dallas, TX, has said that the ..noble Act' (HCeIA of i9g6)
originally intended to monitor pr"gblem physicians, has gone totally in the opposite
direction and, in many cases, dedrnaled 

-fine 
iareers. or] Gerald Moss wrote in The

American Journal of S rrqerg 
i1r 

t?g$lP-.* better (usually younger) srugeons increasingly
are-placed in jeopardy by'fire uncn'etlGa ignorance urAio. malice oi their established
colleagues. The state of Pennsylvania recently passed the MCARE law, Medical Care
Availability and Reduction of Error Act; where iach hospital is to have a public safety
committee in which all serious events are to be reported. What is truly alarming,
disturbing and a fundamental negation of the tenets of p"", review is the ..Whistle-
Blower" protection which states that jf an individual feelsihe hospital is not addressing
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serious quality concerns' then that person should report his concerns directly to the Statepublic safety committee. 
-By establishing this, the state has formally acknowleagea tnathospitals and physicians have self-proteitive motives: this implies that too many times

the present peer review sy:ten-1 is ipeffective and incapable of functioning and achieving
the ends for which it was develope{,.w

Gilbert omenn M.D-, prr.o.l p.or"ss,i, of Medicine, Human Genetics and public Healthat-the University of Michigan and chair of the Institute of Medicine,s commitree on
enhancing federal health care quality programs stated:

"the federal government has a responsibility to provide leadership in
addressing the serious quq.lity of care and safery concerns confrontingournation.,, 

, ],:,.

Interestingly, he doesn't rnention the AMA, the AoA and the hospital peer review
systems as vital, productive, and dynamic participants of a new movement aimed atimproving quality health care.

Many voices have condemned this abuse of the system and have called for reforms of theHCQIA to no avail' most p-rominent of those are the Semmelweis Society
International, the Ameri-can Assocr'birgp or Physicians and Surgeons and the Center forPeer Review Justice. L11l 9.l"6piuotrr the eennsylvania Medical Society and theAssociation of American Physicians'aiid Surgeons have separately passed resolutions toinvestigate bad-faith peer-review. The two physician groups said they plan toindependently look into the misuse of hospital p"Lruerrieri proceedings as a way roretaliate against doctors who advocate too ioudly or too persistently fo-r better patient
care. In both cases, the resolutions were passed by acclamaiion.

://
.'i

The resolution of the^Pen4syF4,?roical Society calls on the medical society to
"explore all aspects 

"{.eltlgudfuith) peer review and explore ways to prevent themisuse of peer review" including looking into "applicable laws and steps that can betaken to protect physicians' rightslo advocate for quatity patient cars.,, At least two otherstate medical associations, in oregon and California, ttarre said they're looking into the
issue as well.

State Boards of Medicine have uniformly refused to consider bad-faith peer review abreach of the ethics of Medicine for reasons that are known to everyone. physicians whoparticipate in bad-faith peer-review are usually friends of the Hospital administrators,who in turn are friends of the State G;"overnor, the Secretary of Health, or the ExecutiveDirector of the Board of Mgdicinel,$e goaras usu.ir" 
"rl "*"ur.. such as ..this is not' '{i', ';rr"}'
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within our jurisdiction" or "we do not find clear and convincing evidence that there was a
breach of the laws governing the healing arts,l.
In counterpart, the disciplinary actioirs taken by the same Boards against the ,.small',
physicians who are not."wpll 'conhe&ed", *" Lft.n arbitrary and do not rely on any
common sense. A physician who.takes out the wrong lung may be penalizei 6u11 th"
11 of that imposed on a physician who fails to turn orr"r u medical iecord in a timelyfashion' Few Medical Boards, if any, have any written Standards of Ethics. Board
members and the State Attorney (usually acting as the prosecutor at Board hearings) use
their own standards, dictated by their own discietion. 'ihey may or may not cite AMA,s
or another orgatization's standards, although they are not binding to anyone who is not a
member of those organizations. In"the Boaids' sound discretion, baa-faitfr peer review is
not a breach of the ethics of medicifr-e, yet trivial acts can result in a reprimand or a
suspension. For instance, q poard may:suspend a licensee for failing to honor a check for
10$, because there is a written law ihat allows the Board to do so, although the law says:
may suspend, not should suspend. So in the judgment of the Director oith" Department
of Health, the licensee should be suspend.d, but the same Director does not consider
BFPR unethical.

{s an example, we relate the story of a neurosurgeon from colorado:"In September 2000, I yu: summarily .,np"trd"d from a hospital based on 3 cases,without any peer revier,{ , The i}rpspitai notified the colorado Board of the
suspension before hearing mlr'appefi of this suspension. The hospitaVstate_wide panel of
their 4 chosen doctors exonerated me in March 2001, and found nothing wrong with my
care in any case. Yet In May, 200I, the Colorado Board of Medical Eiaminers sent me
!9 the Attomey General for "discipline" in two of those cases. I was charged in
November 2002 and was offered a 'teal" which I would not accept. The other hospital
system (where I had worked for 27-years withouJ any bad case) added their suspension. Iwent through a hearing inOc(ober, 2003,withthe Administrative Law Judge,s
results accepted by the ,lt*9: Hg5-flecision is filled with misunderstandings and
ignorance of all of my expdft neruosurleons who affirmed that my care was correct. She
even stated that my specialty was "neurology" in her decision. The Board's only
neurosurgical witness, fro- o,rt of state, pe{ured himself by falsely claiming to be the
residency program director, and also gave iestimony which would seem absurd to a
neurosurgeon. My long list of "exceptions" to the ruling, pointing out errors of fact and
medical testimony, was ignored-by_the Board. My liceise was revoked in May, 2004;l
11i" the appeals process. The-Bo}rd*new (1) ihut oo. of my patients was killed by theICU nurse overdosing nlY pptient.yf* morpline and leaving him unattended off the
respirator (I did not know tlils at theiftfie of hearing, as I was aiestiffing non-party to the
malpractice suit in progress); (2) thattheir witnesJcommitted perjury; (:) tfru? the goard
hid many items from me, including my statistics relative to other neurosgrgeons, my
scheduling of a patient for surgery, hospital regulations, and about 20 of my leilers to the
hospitals in which I had criticized bad nursing (some with significant injury to my
patients), 

lack of equigTe.nt, *d,1!s.illegal transfer of a 22- month-old girl with a spine
fracture which resulted T h:r par+llsia itt. ttorpituls presented fraudulent records, someof which were expor"o,.olTnt frg1|earing. Their-actions have smeared my good
reputation and left me with6rit mon6l}dr lawyer or a job. My 18 years of education to
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become a neurosurgeon,-nearly 30-years of ,fine practice with thousands of good
operations, and my special petson{f oare for my patients, has been trampled by this bad
faith process. There is lq neqrosurgQo{! neurologist, orth-opedic or plastic ,*gro1 on the
Colorado Board. The Boaiilis eittref intentionally or inadvertently covering-up the bad
care in the hospitals which I have been trying to expose."

The latest example of Board inaction is the case of a physician in Virginia whose
appointrnent to the Medical Staff of a hospital was revoked after a sham review. The
physician filed complaints with the* Virginii Board of Medicine against three physicians
involved in the review alleging ttr4t thev, along with the presideit of the ttospital ana
other individuals' acted with 9ld fii& malice,ltt -itt and evil intent in suspending his
clinical privileges and in levoking hid ippointment to the Medical Staff, that ihey deniedhim due process through intimidation, threats, manipulation, harassment, failure to
investigate, concealment of evidence, rigging of rlports, fabrication of charges,
fabrication of evidence, inhibition of his rrieoom of spiech, holding a kangaroo-court
type hearing, carrying a fictitious appeal process and exercising inti;dation'on another
physician to sign a rigged report. He also alleged that the President of the Hospital filed
fraudulent reports with the VirginidBgrrd of Medicine and with the National practitioner
Data Bank, that several individualfprbvided false testimony under oath before a notary
public at the hearing 01t-hSoliarges a'gdinst him, which is a ciass 5 felony in Virginia, and
that the revocation of his appointment involved criminal action under thJVirginia
Blsine.ss Con-spiracy Act as several individuals combined with each other and with thephysician's former employer to terminate his appointment to the Medical Staff
maliciously (sic). The response of the Virginia noaia of Medicine and the Executive
Director of the Department of Health Professions, after an investigation that did not go
beyond reading the physiciun',s o*i&n comphint, was that there was no .,clear 

and
convincing" evidence that t{e aborie,frtions constituted a breach of the law or the ethicsof Medicine. At the .tume;,time,,tilib Department of Health professions was busy
suspending the license of an occupational therapist for failing to honor a check for l0
dollars.

ho.v
pdf
The physician even went on to accuse the Roard of Medicine of covering up for thoseindividuals because they are well "cbirnected to certain members of the i"purrrr"rrt orHealth' The Board of Medgine'9idt$ldeny it in its response, and the virginia Secretary
of Health declined to answeilris tettpri i,

Reading material regarding board actions:
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In summary, the problem,yitli peer?eview is that:

rt is performed in ,n.;ldr. " lo'i '

It.is performed by one ""personrr: the hospital, which acts as the prosecutor, the
witness, the jury, the judge and the executioner.
The participants are granted substantial immunity.
The process can never be scrutinized in that anyone attempting to do so is
shielded from the records by various state peer revilw protection acts.'-'*

Physician Peer Review igithe only*instance in jurisprudence of any kind wherein
those who have the moit to gain actually aecioe ihu f"t" of the accused and aconflict of interest is excused. The processrin its present form, is dysfunctional, andtantamount to counterproductive tampering.

SINCE THERB IS NO EVIDENCE TO SUGGEST THAT PEER REVIEWIMPROVES THE QUALITY QF.MEDICAL CARE, AND SINCE, IN FACT,THERE IS STRONG EVIDENCE T'HAT MOST PEER REVIEWS ARE, DONE INBAD FAITH TO EUMINATF, COMPETITION, SILENCE WIIISTLE
BLOWERS, AND DISCdfMINATE AGAINST PHYSIiIANS ON TIIE BASIS OFRELTGION, sEx, RACE, col,oR oR oRrcIN, DECREASTNG oprIoNS FoRPATIENTS, DIN4INISTIING THE QUALITY OF CARE, DECREASING
DIVERSITY IN MEDICINE, INCREASING PROFIT AI\D INCREASING coST,THUS LEADING TO TIIE LOSS OF MANY LIVES AND BILLIONS OFDOLLARS, rrrE .gglLMN-FOR HE+rH rNrEGRrry ASKS rHE u.s.CONGRESS TO TAKE ACTIdN{O END BAD.FAITH PEER REVIEW ANDENSURE THAT PEER RPIIEW,IS.,PERFORMED IN WAYS THAT FURTHERTHE NOBLE GOAL FORTWHTCH'II WAS CREATED.

HEALTH PREPARADNESS IS VITAL TO NATIONAL SECURTTY, AND THISIS A CLEAR AND PRESENT DANGER TO THE COUNTRY. GOOD FAITH INMEDICINE SAVES LIVES; GooD FAITH IN MEDICINE sAvEs BILLIONS.

The Coalition for H 
' I "- !s

:""ftF.tfigtifii ss.tts the following remedies to Congress.

1) Issue a resolution denouncing the practice of Bad-Faith peer-Review and declaring
]t, i nlgotdial issue that seriousiy jeopardizes the qualiry of health care in the
unrreo shtes.

2) Take measures to enforce__existing regulations, including JCAHO rules requiring dueprocess in peer review. We are not asking for anythin! special for doctors, we arejust asking for what aI prqSrb", prouit" in their riview process. JCAHo has
been documented noj tg.enfor-6...q4[eiriegulations and Congressman Stark points outthat JCAHo is not [ofrrg its idblwe ulro ,ogg"rt that HHS cut off funis to anyhospital not following existing regulations.

3) Clearly declare immunity in peer review as qualified, as the Supreme Court of
Connecticut recently did, preempting any existing State law that states otherwise.

.+.. ;,.,r I 7
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4) clearly bar any secieif uenina'1ide? review proceedings to deter wrongdoers, allow
the accused to face their accuser, be informed of the .lrirg"r, and defend themselves.5) Enact Kevin's law (principle): "No doctor or student or healthcare worker should be
harmed for standing up for patients." Kevin is a Medical Student who was recently' dismissed from Medical School in retaliation for a letter he wrote about the poor
quality of health care atGrady.Hospital in Atlanta.

The best way to improve medical t*ir "continuous euality Improvement,, cel. Most
doctors want to improve their'practiid.-Hospitals that continuously monitor the qiality of
care and practice have been shown to improve care. This is the real solution. We ask for
your help in protecting the public by restoring good faith peer review.

Peer review is part of a system to protect patients. rf this has been
warped, patients are at rilk"* we ask to improve medicine without

spending a:gipe, fb+t is hard to beat with a stick.
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I am an attorney actively engaged in triut practice for more than 35 years in Great
Falls, Montana. I submit the following testimony in opposition to Senate Bill368 which
seeks to expand the provisions of Sections 50-16-201 MCA et seq. Sections 50-16-201 et
seq' provide that information gathered by healthcare facilities under the auspices of
quality control is confidential and privileged. Superficially, these laws appear to permit
healthcare facilities to gather information with respect to medical practid&ers without
fear that the information will be used against the hialthcare facility at alater date. As a
practical matter, the laws protect careless healthcare facilities by permitting them to hide
the fact that they have conducted little or no investigation at all.

At $37-3-101 MCA, the Montana legislature has previously recognized that in
licensing physicians, it is the public policy of tn. state to protect the public from
"unprofessional, irnproper, unauthorized, and unqualified practice of medicine . . ." In
conformance with this public policy, the Montani Sup..*. Court has likewise recognized
the common law duty of hospitals and other healthcare entities involved in credentialing
and/or,granting privileges to physicians to "use reasonable care to ernploy only competJnt
physicians and nurses-. MaEi v. Murray Hospital (rg32) 9l Mont. zil,i p.2d2zg.
Persons who place themselves in the hands oisuctrphysicians "have a right to rely upon
the performance of such duty . . ." Id. at233. Simiiariy, one who employs a physician
has the duty to "use reasonable care in selecting a reasonably skilled ihyii.i*" . Vesel v.
Jardine Mining Company (1939) 110 Mont. SZ, tOO p.2d 75, g0.

I speak from experience in noting that the practical effect of Sections 50- 16-201 et
ttq', 

1tt9 of any expansion of such sections as is proposed under 58368, is to hide from
the public the fact that a healthcare facility involved in credentialing, hiiing or granting
privileges to a physician has conducted liitle or no investigation into the pliysician,s
background before turning the physician loose on unrurpiting patients.

Dr. Thomas Stephenson graduated from medical school in 1962. Until he came to
Montana in 1995, he was.ngug.d in a highly specialized practice of cosmetic surgery in
Southern California. In 1991, Stephenson was profilea Uy the Los Angeles Times as a
celebrity plastic surgeon "whose breast implaniads featuring bosomy io*.n in negligees
run.frequently in the Times." During his piactice in Califo-iu, St.pt enson was the
subject of an investigation by the Federal Drug Enforcement Administration which
reno{e-d that Stephenson was "a Demerol addict and was known to steal Demerol to
satisff his habit" and also reported that Stephenson had been convicted of drunk driving.
lu1!er' during the 1980s, Stephenson *urJh. subject of an accusation by a patient to the
California Medical Board alleging malpractic. urrd that Stephenson had iendered
treatment while under the influence of Demerol and alcohol. The accusation was
withdrawn only after Stephenson agreed to complete the medical board,s Diversion
Program.



Stephenson's notoriety in.r.ur.i even more when he began to be regularly sued
for malpractice. Stephenson was the defendant in 11 separate claims from 1986 to 1993.
The Califomia Board of Medical Examiners examined only four of the claims and found
Stephenson to have committed gross negligence, repeated acts of negligence and
incompetence in the practice of medicini, and to hJve engaged in acts involving
dishonesty and comrption. Following further proceedingi, ihe California Board added an
additional finding that Stephenson had knowingly filed iraudulent insurance billings.
Stephenson's California license was revoked, the revocation was stayed and his licinse
was placed 'oon probation for a period of ten years" under numerous terms and conditions,
all of which was effective on April Il,lgg4.

Stephenson also had a Florida license. In 1995, Stephenson was charged by the
Florida Board with failing to timely report the action of the California Board. The Florida
Board found the allegations to be true ind Stephenson's Florida license was suspended
and placed on probation.

In 1995, Stephenson, without an active medical license, applied to practice
medicine in Montana. The Montana Board granted a temporary license *-trit. it
investigated Stephenson's application for u f.r-*rnt license. While Stephenson was
practicing under the temporary license, Stephenson was hired as a family practitioner by
Triangle Healthcare, a Montana medical clinic, and was granted hospitai irivileges by
Liberfy County Hospital.

In Novemb er l999,Stephenson, while practicing with Triangle Healthculre, saw
my client, Jack Nelson. Stephbnson diagnosed a possible aortic unirryrrn, a potentially
emergent and life threatening condition. The moit basic standard of care required that
the?t of rupture of the aneurysm be immediately measured by an ultrasoundexam
costing approximately $40 and which can be conducted in less than five minutes. The
ultrasound machine is portable and was immediately available in the same building on the
day of the physical exam..Had the plocldure been performed, Stephenson would have
discov-ered an urgent condition wtriih wis readily repairable, but which required
immediate surgical repair prior to rupture.

Unfortunately, Stephenson was not even aware of the appropriate diagnostic
procedure and dismissed Jack Nelson with a vague instructiortb come back the following
week-for an x-ray. That Stephenson even suggested an x-ray is an indication ofjust how
out of touch Stephenson was with mode* pru.ti... Severaidays later, Jack Nelson died
an agonizing, prolonged death.when his *.uryr* ruptured at home.

Two months after Jack it{elson's death, Stephenson "retired" and, unknown to Jack
Nelson's widow, cancelled his claims made malpractice insurance before the widow had
discovered Stephenson's negligence.
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Thrciugh ttis office, the widow brought a clairn against Triangil HealthcarE andLib€rtv countv Hospital rol ncgiterice iu iioestdii;;A;Jcredentialing stephensonbefore hirins trim anagraouilffipiilprivilegesT fi;i;;"gte Healthcari and Libertycounty Hotiittt had tle o..ty uoJul narirtana liw to cxercise ordinary care in rhe htring
T:13.31*g,Tgpdllrg+[ orp_nvsicians, -ract Nerson,s widow rogicaily sought to
9]t*:.o pttiise-ly what Triangli Hcalthcare and Liberry County Hospital bad done totnvestigate srephenson_rri.o1ro hiring urd pri{leging fi* ; copy of discovery
yb,Sired to Trisngle Healtucare *iritrn-y corinriHospiiat is arrached to thistestimony' under the provisions of sections so:io-iol.-t'seq,, borh rriangle Healrhoareand Liberry county Hospital "stonewailid" M$. r'rJr*', iigi.ri*ate inquiry rherebyposh[ing as if they had done something to investigatr sirpi&ron, when in fact they haddoae uttle 

.or nothing. subsegucnt oiscivery, byileans oideposition, disclosed that theparson acting as the medicar director for Triangic firalu.^r, La riu*rry co*ry-Hospital mst Dr, Stephenson for lrrnch on one occasion and the next me eting was ar acocktaii receprio4 after stephenson had already besn hired ano privileged,

The practibal cffcct of Sections 50-16-201 et seq. is to perrnit irresponsiblehealthcare facilitibs to hide their failure to conduct proper investigarion and revierv.Responsible healthcare providers wuo pioperry investigate and credential physicians
!:fT:p*noitting them to practice medicine do notncid thc frotcctions of secrions 50-16'201 ct scq' Inptea{ the secrecy enco*g.-d by sections sb-to-zot et $eg, permirs thefew iilsspetsible'ruedical providirs (the "dad upprru;) io nia. ur" fact thar they havefailed to firlfill thiir rcga dug and ruuurru 

$.q n'luur ooticy pr"niously en'nciated bythc legislature in igz-l-t!] t9 rtot"ot the public frorn ,lnprofessionar, 
impmper,unauthorizd, and unqualified iractice of medicise . . ..,,

,i

s8368 seeks to expand t\e provisions of secticns 50- 16-20 1 et seq. undcr theguise of creatjng "1gahg.c.on,hol guidrlinrr" sB 36g *t rauy p.r"rits cvcn morc medicalprovidcrs to do norhing.to inraestigatp incompetence ard n"rr' t ia" such fact fro* p.*uo,who have been irilured ry F g*ftent physicians whom they faited to in"esritaiJbeforehiring' the unfortrrnate' aibeit uninteniei, 
^cons€quences 

otiSeciions 50. i6-2b I et seq.should not be expanded' I the'refore i.rpiltnrriy urge this cornmiftce to opp(rsc sB36g.
:.
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DefendanF Liberty countyand Liberty Gounty Hospltar and Nursing Home, Inc.

t$. +4 r6,t quoqf +o'JUU Lnn$-r trtn'iLntFl

AJ fl5{-or
John D. AlExander ' i
y.-GIlN, ALEXANbER, ?AD|CK & HfGG|NS, p.C.
#2 Railroaq $quar€, Suite B
P.Q. Bor 1746
Great Falls, MT 59403
Telephone: (406) 721.0007
Fecs.mite: (406) 482_9360

l.$omeys br Defendants Liberty County and
Libcrry counry Hospitat 

"no 
lrlhini-idme, rnc.

DORIS NELSON, Indivtdually,, Etid €s
|e.ryo1qI Represen'tauve or urJ dd{ut'o-i ernit
J. (Jack) Netson,

MONTAT{A TWELFTH JUDICTAL DISTRICT COURT, UAERTY COUNW

Plaintiff,
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provide he following respon$Es to Plaintiffs First Discovery Raqueets to Liberty county
and LiberS CounV Hospitrl And Nuruing Hofte, lnc.;

,. 9ENEML oFJECT-|ON

These DefendanE object.tri the insfustions and de,finltions to the extent that the
preliminary staternenB in thE Plaintiffs Firet Discovery Raquests exceeds the obligation to

1'

)
)
)
),

)

)
)
)
\I
)
)
)

)
'l

)

)
)
)

CAUSE NO. Dv_03_3237

DEFENDA}.ITS LIBERTY COUNTY
AND LIEERTY COU}ITY

HOSp|TAL AND NURS|NG HOnilE,
INC.'6 RESPONSETT TO

FLAINNFF'S FIRST DISCOVEHY
REOUESTS 0NCLUD|NG

REQU ESTS FoR ADMISS|oN$)
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Prodlrce your complgte filo and all
documenb relalingtoth9 applircation of rhomas R. $tephenson firrhospitalprivilega$ orto
be a mernber of your rnedicel staff at Chester, Montana.

REsPol{sE: objecton on thc arounds and for the r'asons $at this discovery
reQUgst seeks lnfcrmEfion and documenb that are privileged and nondiscovenaHe pursuant

yc^ sj0-16€03. MCA g 50.16:205 and MCA S 3?-2.201,

g "ir r-v

t.po 
na Uontsna Rules of Civil procedure.

ot{estion ig also entered on the grounds and for he reaeong that Dr. Thomas R.

Stephenson has a legitimate privacy inErest in and he has not prgvid€d e consent to fre
releaEe of any doamenis reeponsive to thio request.

To the cxtenl that this reqi,rest is not for'data" as dafinEd by MCA S 
g&1s201 and is

not fivilegcd or corrfidential as ilrotioeo by the abou+.rcferenceo eiatutes, reoponsive

documents are attached as ExlribitA.

objecbn ls also" 
Pnt€f€d o!-the grounds and for the raasons ttrat Dr. Thomas R.

stephen$on has a legitrmate privacy hErest in and he has not provlded a mnsentto fte
releese of any documenB responsive b tnis reguest.

' rtt

,.&,, .'"';

Pruduce your complete frle and all docunrents

ielating, dirrectly or indlrecfly,lo the grant of hospital privileges tc Thomas R. stephenson or
&e admission of Thomas R. 

"stephenson 
as a member of your rnedical strff.

RESPONSE: Qbjectbn on tho grounds and for the reasons that thb discovery

requsst seeks Inbrmation and documenF that ar€ privilegetl and non.discovaable pursr.nnt

gS 50-1e-203, MCA S g0-1&205 Encr MCA g g7-Z_201.



Produce your completE file Bnd all
decurn€nb relating, dirccty or indirectly, b the effurts of,you, or of persons working 0n your
bEhalf' to credential, investigab orto otherwise deterrnine thc qualiflcationE of Thomss R.

stephenson b be granted hospital irrivileges or to be a rnember ol your medical staff.

FEsPoNsE: oo;ection on the grounds and for tha reassns that this discovery

request saeks information and documents that are privileged and nondiscoverable pursu€nt

h McA $ 50-16-209, MCA g 50_10.208 snd MCA $ BZ-A-A01.

Obiecton ls also sntered on the gr*no* and frcr the reasone Frat Dr. Thomes R.

stephenson has a legiurnate privacy interest In and he hae not provided E consent to he

Produce your complete filc and alt

documenb relatlng, dlrec{y or indjrectly, to he termination of Thomas R. stephenson,s

hospibl privileges or sf hls permlssion to servt as a mEmber of your medical eteft.

RESPOIISE: Oblection on tfie grounds and for thE reaEons that tris discovery

aquest sEeks Informatlon and documents ftat are privileged and non{iscorcrable pursuant

McI$ 5e1s20q! McA $ 5$ls205

Obfectlon ls aleo prttired'g tne grounds and ftr the reasons that Dr, Thomas R.

Stephenson has a tegitiilrbte privacy inErest in and ho has not prnvided a consent b the

ttlEase of any documents re'sponsive to this rcquest.

Wihout waiving triE objestion. tre termination sf Dr. Thornas R Stephenson,s

hospltal Prlvll€g€s andor his peimision to serve as a member of the medical staffwas the

result of Dr. Stephenson,relocatingb anotner mmmunliy.
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EXFII

D,q

March 26,2407

Dear Representatives serving on the Human services committee,

My name is Barbara Gutschenritter, MD. I am a cancer specialist. I have been practicing
medicine for 25year, for 20 years here in Montana. I have hospital privileges on 5
medical staffs. I am here today to voice my vehement opposition to SB 368. I certainly
would have been here to testiff before the Senate, had I known about this bill.

I understand that, from the perspective of the public and the Senate, one would assume
that this bill serves the purpose of providing hospital oversight of its medical staffor for
a medical group to provide oversight of the physicians in their group.

I arn here today to let you know how the process of "Peer Revied' can be abused and
manipulated. It can be used to target and attempt to destroy a physician who has rnade no
enor in patient care, but who has, for some reason, fallen out of favor with the hospital or
medical group. Such an attack against a physician and the initiation of o'sham" peer
review may occur for a number of reasons, e.g.: the physician may be sesn as n
economic competitor; the physician may have raised patient care concems that make the
hospital or physician colleagues uncomfortable; the physician may have raised concern
about another physician's lack of credentials in performing a certain procedure; the
physician may have declined to participate in an-other physician's sham peer review
process.

This is retaliation disguised to look like peer review. How can this happen? It's easy.
Ask the Horty Springer law firm of Pittsburgh, PA. There is a well- formulated template:

-- Hospital adminishators typically are able to find a few physicians they can count on.
Oft9n the etiology of that loyalty is money, Perhaps the physician is offered $50K,
perhaps $100K, perhaps $150K to head one of the hospital departments. Perhaps the
administration suneptitiously contributes to a physiciatr's medical group by paying a
hefty salary. Perhaps it's a lavish trip. Unfortunately, physician loyaltycan be bought
and can be manipulated.

-Once you have a few in the core group, the next step is to start the rumor mill about the
targeted physician. Assemble a list of ALLEGED wrongdoings on the part of the
physician, no matter how trivial, no matter how invalid. 1ry to-make it i huge list; try to
overwhelm the physician.

--Start a paper trail. Start hauling the doc in to "peer review" meetings, which can be
scheduled with a 24hour notice, to discuss "concems" with no notice of what the issues
are. If, for example, a secretary complains that a physician makes too many corrections
on consultation reports, that complaint is not specified to the physician. It may be
couched as a vague complaint that the physician is creating a hostile work environment,
in order to "protect confidentiality". No one is allowed to accompany the physician to a
peer review meeting, no legal representation, no taping of any such meeting. And this is



can'ied out with the waming that the mention of anything about this meeting to any
hospital employee, any colleague, or any board member by the physician is grounds for
immediate dismissal.

--Perpetuate a rumor mail. Stafi telling other physicians, board members, etc ,

ANYTHING about this doctor. Make it up...the individual was raised in an abusive
family environment, that he/she, has a long history of mental illness or perhaps a history
of some weird sexual addiction. It doesn't matter, This is all under the guise of "peer
review", which is shrouded by confidentiatity,

--Find sorte reason to send thE doctor off for a psychiatric evaluation (at his or her
expense). If it comes back clean, find a different evaluator and try again. Arrange for the
evaluator to visit with hand picked witnesses to the physician's behavior. If the
evaluation finds the hospital to be dysfunctional, bury the report.

--If doc resigns or is "fired" (privileges revoked), attempt to block himi her from working
elsewhere. Try to ruin him/trer financially so that the doctor is unable to fund a legal
challenge

I have seen too many physician colleagues who smeared by this sham peer review
process. This is a travesty. This is Kafl<a-esque. The medical profession is the only one
in which a physician may be fired and have absolutely no recourse, because of the veil of
immunity or "confidentiality". A doctor targeted by this process has no means to clear his
or her name. Only with the initiation of a law suit does the physician even get to see,
through discovery, the specific allegations. This bill does not allow the physician to
EVER learn of the specifics of any complaints. This bill takes away the physician's only
recourse which is in the courts of the state.

Moreover, the valid patient care concerns frequently at the heart of this type of
retaliation never corne to light. This should be frightening to all of us.

I urge you representatives to look behind this bill, to the intent behind it. While
PURPORTING to facilitate Peer Review within a hospital or a medical group, what this
legislation does is make it easier for a hospital or a medical group to fue physicians who
have differing views.

I urge you to all to protect your constituencies from bad doctors. I urge you to vote
against this bill,

Sincerelv.

|3a-rfrcL..**j
B ar{aia Gu}schen rit ter, MD
Sletten Csr{cer Institue
|l|Jff Street Sourh
Great Falls, MT 59405
(406) 253-1662 (cell)
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A former emergency-room doctor flled a lawsult Tuesday that alleges
defamation, civll consplracy, wrongful dlscharge and other lllegal acts by
Silvertip Emergenry Physicians, the company that provides emergenca-room
care at Katlspell Reglonal Medical Center.

Dr. Scott Rundle flled the legal action, which Includes allegations that
silvertlp's physicians covered up another physician's alcohol abuse, lgnored
Rundle's concerns over patient-care quallty and made referrals more for
financial gain than for patlent care.

Rundle requests more than $1.Q-mllllon in compensatlon.

Sllvertip Emergency Phystctans, whtch contracts to provlde physlclans In the
KRMC emergency room, dld not answer Ble hter Lake's requests for a.

response. 15ee rLlated story for comments from Kallspell Regional Medlcal
Center.)

Rundle, 39, was a member of Sllverup until October. He became celebrated

http ://dailyinterlake.com/arti cles/2007 / 0212 S/newVnews0 I .t<t 3DAD007
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in the Flathead as the emergency-room physlclan who refused to give up on
revivlng 3-year-old drownlng victim Jacob Felghtner In 2004. The boy
recovered after two hours of clinisal death,

Rundle also served as medlcal dlrector of Kalispell Fire and Ambulance
Service, rtathead County EMS Servlce, Marion Ambulance Servlce and
Flathead Valley Communlty College's paramedlcal program.

In the lawsult, Rundle alleges Sllvertlp physlclans defamed his character'
reputatlon and clinical competence. He sald he was "coerc€d Into provldlng
Silvertip with has reslgnatlon" on Oct. 12, 2006, He maintalns thelr motlve
was retaliation for the concerns he ralsed over patient care and hls t?fusal to
go along when another phystcian was targeted and pushed out oF the group.

The suit names Dr. Keith Lara, director of the corporatlon, and elght other
unnamed members of Stlveftip.

Kalispell Reglonat Medlcal Center was not named as a party to the lawsult.

Accordlng to the lawsuit, Silvertip members allegedly talsely accused Rundle
of uslng lllegal drugs, wrltlng lllegal prescrlptlons and refusing to answer
pages whlle on duty.

The physiclan also said In the sult that Silvertip physlcians made false
allegations that he sexually harassed nurses and other staff and that he had
contracted and then transmltted herpes to at least two medlcal center
employees.

He clalmed In the court flling tlrat he was the victlm of false allegatlons that
he had engaged In Inappropriate sexual behavlor wlth another member of
the staff whlle on duty at Kalispell Regional Medlcal Center.

The suit charges that all the rumors and allegations were false and that the
Sllvertlp defendants knew they were lles.

"These allegatlons have, as designed, spread not only throughout the KRMC

medlcal communlty, but to the entre medlcal communlty ln Western
Montana,' the sult says.

Rundle was hired by Sllvertlp ln July 2000. According to the tawsult
documents, he and other Sllvertlp physlclans each earned about $300,000 In

2005, compared to other emergency-room doctors withln a 120-mile radius
eamlng from 990,000 to 9150,000.

According to the sult, Kallspell Regional Medlcal center p6ys Sllvertlp 70
percent of the gross dollars billed for services rendered by the group's
emergency-rlom doctors.

Since leaving sllvertlp, Rundle has worked part itme, earnlng about $9O,O0O
per year, as an emergency ioom physlclan In the Flathead Valley and Polson
area,

Attorney Scott Hllderman ofJohnson, Berg, McEvoy & Bostock of Kallspell
represents Rundle and filed the lawsult In Flathead County Dlstrlct Court.
Hllderman would not comment except to say thal he has speciflc facts and
evldence to back up every allegaUon ln the sult,

The lawsuit states that Rundle flrst notlced substanual changes ln hls
treatment after he volced numerous concerns about the quallty of patlent
care provided by Sllvertlp.

These concems Included the removal of an emergency-room physlclan from
Silvertlp for "lnappropriate and personal reasons" Includlng that his personal
appearance, whlch Included a beard, was not up to par.

Accordlng to Rundle, the doctor, who isn't named to protect hls prlvacy, was
forced out ln 2003 after unsubstanuated allegauons that he used marijuEna
and had "an adverse trend" in hls clinical care.
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The lawsuit clalms thaf the s'lvertip physlclans were led to belleve that
Vellnda Stevens, the medical center's chlef executlve officer, wanted the
physlclan removed from the group for "substandard patient care or
dlsruptive behavior."

Rundle sald this ER doctor was nearly always the hlghest-ranked Sllvertlp
physiclan based on patlent surveys. Because he dldn't belleve the
allegatlons, Rundle asked to make an Independent revlew of the docto/s
patlent charts.

'Rundle was warned by several group members that thls was a bad idea and
$at he should go along wlth the vote to termlnate Doctor's status with
Sllvertlp to 'protect himself,'" the sult says.

tn spite of the wamlngs, Rundle revlewed the charts of 17 patlent cases ln
guestion and concluded the allegatlons of substandard care had no merit.

He then presented hls flndlngs to other members of Sllvertip. but sald all the
members of the group refused to review the flndlngs, Some expressed anger
at Rundle ior lnvestlgating the charges.

At that meeting, he was told that Stevens stlll wanted the physician removed
and that he could call her hlmself. Rundle did call her and allegedly was told
that the medlcal center had no concems about the physician's work, but the
other Silvertlp members allegedly refused to believe him.

At a subsequent meetlng, Rundle voted to retaln the doctor but others voted
to remove hlm, saylng that he was "a bad and dangerous doctor." But the
group allowed hlm to work for four more months so other physlclans didn't
have to work addlUonal shlfts.

Rundle also clalms he ralsed concerns that doctors at Kalispell Regional
Medlcal Center were pressured to admlt patlents Into HealthCenter
Northwest rather than the nonproflt medlcal center when it wasn't in the
patients' best Interests

Rundle sald ln the fillng that the health center (whlch ls llcensed as a private
hospltal)'does not provlde the same level of care for patients as KRMC.'
However, the Sllvertip physicians, as investors in Healthcenter Northwest,
receive quarterly paymenbs from net recelpts.

In another potentlally damaglng allegatlon, Rundle claims in the lawsult that
Silverdp had retalned a physician wlth a drinklng problem.

"Whlle on duty for KRI'IC, this Emergency room physician overdosed on
alcohol and was admitted Into the emergency room as a patient and placed
on a mechanical ventilator for two days."

Rundle clahs that the incident was ordered'covered up" by Silvertip
members. He said he was warned not to speak about the episode-

In the lawsuit, Rundle alleges,that Silvertip members mlsused thelr peer
review process to cover up malpractlce by its physician as well as to attack
other physlclans for persgnal reasons.

The dlspute involving Rundle came to a head at an Oct. 11 meeting of all
Sllvertlp members. Accordlng tb the lawsult, stevens, the medlcal center
CEO, appeared at the beglnnlng of the mediation and requested that Silvertlp
move beyond lhe dlspute and recomrnended that Lara reslgn hls positlon as
dlrector of Sllvertip. stevens then left the room.

After thatr the lawsuit says, Lara restated the accusauons about drug use'
illegal prescriptions, refusal to answer pages and inappropriate sexual
conduct,

"Defendants also falsely accused Rundle of an inappropdate relationshlp wlth
a female flreflghter whiie servtng as (medical) director of Kalispell Flre and
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Ambulance Servlce,' the suit said.

The suit reports that Lara then sald that Rundle had put the group's confract
wlth the medical center in Jeopardy and that Rundle had put the group at
rlsk for a sexual harassment clalm,

Rundle clalms he was then glven a cholce of getting fired, resigning or golng
into rehab. When he asked rehab for whal, he sald none of the members
woulcl glve him a specillc prpblem.

The lawsuit's speciflc charges ogalnst the Silvertip group include defamatlon,
intentional Inflictlon of emotlonal stress, civil consplracy, wrongful dlscharge
and breach of contract.

Rundle requests direct damages of $5.4 mllllon, $800,000 for wrongful
dlscharge, consequentlal damages "in an amount to be proven at trlal," and
punltive damages of 910 million.

Repofter Candace Chase may be reached at 758-4436 or by e'mall at
cghase@dallyinterlake-com
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