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LE$/ISANDCLARKCOTNTY )

Richard M. Weddte, Esq., being first duly srvorn upon oath, deposes and says:

I . I am a graduate of DePauw University, Greencastle, IN (B& I 963) aud lqdiana
University School oflaw, Bloomirgton" IN (JD, 1966).

?. For a period cf ?9 years, I served as a Special Assjstant Attcmey General and Staff
Att*:mey forthe I\donlara Departrne*t cf Cammerce and its predecexor agencies specializing in
the laq, o{ land-tse planning, zoning, artd sut}diyision regulalioa,

3. I *as tJle principal draftsman of the Montana Subdivision arrd Platting Act (SB 208)
adopted in 197f, aad I was involved to one degree or another in the drating ofvirtrrqlly qll
subsequent amendments to the Subdivision and Platting Act up until 2000.

4. I am the author cf tie Montana Zoning Law Digest ( 1989, J 996, 2000) and the
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Montana Subdivision Law Digesi {1 992, 1 994, 1995, ?t}00).

5. During my 29 year-tenure with the State of Montana, I was the State of Mon|ana's
designated expert on local govemment and iand use law md responsible tbr providing direet
legal assistance and guidance regarding these srcas oflaw to counly altorneys, city attomeys,
county and cityplanners and othsr locai govemment officials to insure uuifannity of
adminisLration of subdivision and land use laws across 1te state.

6. I 'was responsible for conferring with the slaf af the Montar:a Attoney Oeneral in tlrc
draftirg of Attomey General opinions pertaining to local governmert ard lald*use law.
particularly includhg the Subdivision and Plating Acl. aad I was rcsponsible for reviewing and
commenting on draft Attomey {ieneral apinions in these statutory and practiee areas.

7. I was responsible for coordinating the administratien of local govemment law arnong
ihe various Iocal government entities in tha state 1o ensure consistcncy in application, identifying
and resolviag inconsistencies amcng local govemments and providing consistent advice and
direction to city and cormry aitomeys. This included researching legislative inlent and
developing formal legal opinions to pmvide guidance in colrsistent application of iand-use lalvs
throughout the state. I provided legal opidcas for local govemment administrative proeeedings
aad helped resolved corflicts between local govemmeuts, atlomeys, and the pubiic.

8. I gave scores ofpresentations on the Subdivision and Platting Act (and on the
Adnrinistrative and Model Rules impiementing the Act) and or related lasd-use laws at semiaars
sponsored by numerous lccal governments and a wide fange of organizations including the Skte
Bar of Montann" the University of Montana Sclrool cf Law, ths Monlana Ccunty Attomeys
Association, lhe Montana Asssciation of Clerks and Recorders, tle Montana Ci$ Attorneys
Association, the Montana Assaciatioa of Counties, the Montala League of Cities and Torms, the
Monfana League oi Women Voters, the Public Land Lar.v Review, the Moatana Plaar:ers
Associaticn, tlre Montaua Land Title Association, the Mcntana Association of Registere.d Lanel

&e Arnericaa Societ_v of Farm Managers and Rural Appraisers, &e Monfana
Enwronmental Quality Council, t}te Monlaria Consensus Council, and Montana State Unive$ity.

10. I provided legal assistance and advice to legislators aad represmtatives ofthe
Governor's Office on t}e formulation and analysis cf proposed local govemment and land-use
iegislation imluding dralling bills and amendrnents, reviewing dralls prepared by others,
coordinaling research N'ilhtlre legislative Services Dir"isio4 and idenli$ing and a*iculating the
impacts of legislatlve alternatives.

i 1. I understaad that Bill and .Ioyce l)erick olln a single lot upon whirh are located two
dwelling uoits, a main house and a separate garage building with an apartment above the garage.

I understand that the Dericks propose to rent the aparhrent above the garage, but not the garage
on the lower level,
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I2. I understatrd ftrther that Lewis and Clark County ofiicials have taken ilre position
that the rental of the gange apartment by the Dericks would be a "subdivision" subject to
subdivision review andrcgulation by the County under the Montana Subdivision arrd Platting

13. lJ I had beeu asked to cormlcnt on this sihratian dudng ury lenure with the Deparfnent of
Commerce, I would have taken the position that rhe Derick's proposal is not a "subdivision" as

that terrn is defined in section 76-3-103(15), MCA, because it: (a) does not involve a division
iand. {b) will not constitde a resubdiyision or a condominium, and {c} will nol create an area llat
wilJ. prol.ide multiple spaces for recreaaistsl camping vehicles sr mabiie hornes. This rvould be
my opinion regardless of iphelher the Dericks intended to rent the entire garege/apafment
structure ralher ihanjust the apartnrent unit.

14" With exceptions nnt pertinent to the Dericks' proposal, &e applicaticn cf Montana's
Subdivisian and Plaai*g Act is triggered by a "division ofla:ld" a$ that term is defined by section
76-3-103{41, MCA. The activity proposed by the Doricks is not a division of land under that
subeection. Furthennore, it is expressly exempted ftom subdivision review by section ?6-3-204,
MCA. This provision, initially adopted in 1973, was amended by the Montana legislature in
1985 to "clari$ that the corveyance ofone or more parts ofa building is not a subdivision."

15. I udersta:rd that Lewis and Clark County is basing its posidon regarding the Derieks'
proposal in pari on a decision rendered by Montana's Tweaty-First Judiciai Court, Jofferson
County" in.Iohn Rose mrd Sandy Rase, d/b/u/ Skolkaho Lodge and Steak House y. Ralalli
Cowtty, Cause Number DV 05-015" decided May 1, 2006. Based on my krcwledge of the
Montsna Subdivision and Plattbg Act ir is my opinion lhat the .Rose decision misconstrues
sectian 76-3-?S8, MCA, in a way that would effectively nu1li$ sectioa ?6-3-?04, MCA, and
Fustrate the obvious legislative in{ent uaderlyirg t}at provision- Furthermore, &e facts involved
in the Derricks' situaliqn appear 10 be readily distinguistrabte fiom those presented in the 8o.re
case. The Dericks propose to rent a single apmhent with insignificant land-use implications.
The Roseso on thE other hand" had proposed to con$truet and reot forr separate guesl cabins
iocated on a lract already occupied by a corq$ercial guest lodge. In reaching its conclusion the
.Rose.r court may har.e been heavily influenced by the shear magrritude of this propcral.

Furtber your Affisnt sayeth not.
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SLTBSCRIBED AND SWORN TO BEFORE ME. the unde.rsigne.d Notary Public forthe

State ofMontan adai* 1, /auy of J7< *e,* b tr -2008.

(sEAL)

Affrdavit of Richard Weddle

Notary Public for.the,State of Montana
Residing at: He/ert^". .,ry1.7
My Commission expires: A/ilA:ll
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