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Madame Chair And Mernbers Of The Committee:

The Montana Legislature has repeatedly stated that "large consumptive use it the biggest
threat to Montana's waters."

Based on concerns over large consumptive uses, beginning in 1983, during the 48th

Legislature of the State of Montana, a bi-partisan Select Committee on Water Marketing
was formed to undertake a two-year study not only water marketing, but also large
consumptive uses and Montana's water policy in general.

i. The Select Committee On Water Marketing also stated: "Montana needed to develop its
water through projects such as improvement of the Tongue River Dam fand others of
course], but substantial funds were needed. Therefore, the conclusion seemed logical . . .

sell water to produce revenues to fund water projects necessary to save Montana's water

ffrom going to downstream states]." The Committee recommended that the former
10,000 acre-feet or 15 cubic feet per second (cfs) threshold be reduced to 4,000 acre feet
or 5.5 cfs, Anyone wanting greater amounts of Montana's waters could lease the water
from the state, and in turn generate revenue for the state.

i' The revenue generated from the State's water leasing program would provide much
needed revenue for new water projects, and for rehabilitation of older projects and dams
that were in need of repair, such as the Tongue Dam at the time.

* HB 497 would take away much needed revenue from the state water leasing program
that is needed to keep our state-owned dams safe and keep such storage projects vital
and in good repair for smaller water users.

{. Montana's waters are a precious and finite resource. This bill does not protect Montana's
watets, and it reduces revenue to the state that is greatly needed to maintain Montana's
reservoirs and dams.

.f. Because of the reduction in revenue to the state through loss of water leasing revenue,
the fiscal note indicating that there will be zero fiscal impact to the state is probably not
accurate.

'i' I have distributed the Report of the Select Committee on Water Marketing that was
prepared after two years of studying water issues, and which formed the basis for the
current 4,000 acre-foot or 5.5 cfs limitation. I would encourage you to read it before
voting on this bill.

{. We urge a DO NOT PASS onHB 497.
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l'Jo nDre in'portant natural rcsoull:cr i.srrre f;rcccl tlrc 4gLh ].egislatu_re,which nel January 3 to ApriL 21 ,:l.gBJ, than tlic question of nrarketilgl,k:t|banars waters.. Based upon the work anci reccnnEndations of tfre select(lcrrrrrri{--tce on waf.er },Iar}ceting. whose regort r arn honored to 
-t 

urrrnit,Mr'r.ktrrra's pc.'-licies for the nranagenent, conservationr. ancl ;"" ;; its\'r.rt'('r'rj wi]l be a vital issue facing the 49th and future r,egislatures aswclL-

'l'tx) 48th r-egislatr:re was hiqhlighted by del-iberations over whetherI't)ntnna should market its waters : princi-pally for ildustrial uses and;,;rrt-icularly for, coal- slurry. There w6re 
-sone 

who urged us 
-into

irrurr-'cli;rte act.ion bas.ecl on thel,r predicticn that, if l'4cntana did not actrruiftry to narkgt its surplus 
-tut"r", 

two undesirable results rarould(x-icur"' First, dcv'rnstrea* dtutes would satisfy the dernand and reap thef L'-r;r-ncial rewards. I,brse, in cloing so, ttrey iourd appropriate, 
-plt 

t",str, drd rerrxfve from luio:rtana's eventual use fhos. wat#s ir;;i;;d.'-
'J'lrc 48th r,egislaLure did act to suspend the constitutionally suq>ect banilgai-nst outrcf-state 

. 
erporbs of water (l4CA s g5-1-121) and to a.l.rcxvljntj'Led water nnrketing frorn Fort Peck and otner federaf i.""r"oirr.

I Ls nr:.rnl:ers , hcntever, chose ncrt +^ r,rn^& - L-
i rr::r.r.rrj.ci.entiy unaerstood vrater -*?.iff0;r;rfr"ttfi. tg; iiff*Sl
;-:ri^<:j.p;rl response, with the passage.of n:]:sl nitt soe, was t6 nnndate a
.twr-year study of water nerketing by a serect conrnittee which it hasbccn ny privi_lege to chair.

I'hcttLs fr'ave denrcnstrated tlre wisdom of this caution. Although interesti-rr t-he water nrarketing concept continues to g.ro,r| there has notrlrrveloped a regrional waler marGt. Therr: has beei no serious ilterestr, l*re purchase of waler from Fort peck. rn fact, the sale by south
Dakota of 50,000 acre feet of vrater per )'ear fi:cvn oahe Reservoir to thefllicil coal slurry pipeline conglonerate har; farren thouqh.



This nnrket ltiatus has benefitted the comnittee's work. t{een initially
proposed to t-h.e Legi"slature, the tr\'d.ter rnarketing concept diverted
attention arvay frcrn the nore irporta::t issue: what should be l.!:nt:na's
rvater poliry in an in1-erstate sJttingl

I am pleased to repcrt that. in nine meetings 'cf the Select Cornn-ittee
wer the l-ast 19 nonths, this broader inqr-riry has been addresseC. t/e
have received the insightful testi.niony of concerned |4cntana ci-tizens ald
organizatir:ns. wb har..e b::nefitted fror t'he or;xrtise of practitioners
arrd scholars frcrn lbntana and other- wes;tern states. hb have beerr ai-ded.
by the cooperative effcrts of the deparbner:ts of l.Jalural Resources and
conservation and Fish, wiJ-dlife, aurd parks, The csnnittee is
particurarj"y indebted to the Lincorn f-nstitute of Land pol.iry,, which
costr)cnsored tr+o ei<celierrt legal and poJ-iry sein:inars on jnterstate wate:l
issues.

The conprete final repo-rt of the ccrnr'ittee is bej:.,g conveyed to the
legisratr.rre under separate cover, and r urge any person wlro is deepry
interested irr this topic to consult this very cornplete docr-urent. Ttris
sunnErlr report sets forth the actions Urat have been approved by and are
being recornended by tJre ccrmri-tt*:e. 'r am pleased to report that these
recsnrencations were wrani-nr->usly approrred by al"1 nr:mber:s of the
ccnnnittee j-n attendance at its nreetinq-on Decen6er f , L9il4.

I4any of these reconrrendations specify tliose actions that shor:]d be taken
by tie 49th I€gislature, Other reconnendations set forth an agenda of
water lssues that nn:st be systenatically addressed by the legislatr-rre
and the citizens of the state in the years to ccrre. These
reconnendations concerr! a strategy for a r,n'ater poliqf for lbntana jl an
interstate setting. lbis agenda -is too i:r'portant and too corplex to be
addressed by one interjm conrrittee or one legislati"ve session. These
issues significantly affect the future of l4ontana. T'h,e deliberations
around them nmst be ongoi-rrg,

In behalf of alL nentbers of the Selecl Connr-ittee, I urge your careful
consideration of this report.

Sincerely,

SA,{A'JI)R JEA}I TURNAGE
Clnir.man



The follo^ring
Qol on]- ,-fr^; +L^^JLlCUL \-tJItETLLLLCC ON

O/RVIIW OF THE CCD4{TTTEE,S RECSfim\iDATICf,tS

as an overvi6./ of tire major reccmTEndations of the
Water l{arketing to tJre 49th leg.islature.

largre quanti'ties of
cubic feet/second
aqgropriated water

interstate rrovenent
to detailed public

A. RSUT,\TING ItE n{TIfisTAfiI }l3vm,m\ru oF I,.;ATER

l. The statutory ban on theexportation of watet frorrr lbntarra (I-cA s 85-1-121) should be pernranently
repealed; and, with appropriate safegrr:ards, Abnt lra,s waters should bepernritted to nove interstate.
2. Permit criteria. Applications ro appropriate
ns"/ water [4000 acre feet/year iac_ftlyr) and 5.5(cfs)l or to chaage the use or location of presently
- especially when these aFplications con{:erpl"ate t}re
of water - should be closely evaluated with reference
interest crj.teria (I,ICA S B5-2_J1i).
3. With safeguards appropriateprotect the state, its envirorrrent, and its citizens, .rbntana,s banthe use of water for coal siurry purporses (l4CA S BS_2_IO4] should
repealed.
4- Cover of pipelines under the lGfor Facility Siting Act. rhe

to
on

be

ccnrmttee

30 nriles
prorisions

reconrrends that the siting
in lengith and 17 inches

of aII fr:ture pipelines exceedl-ng
in dialreter be covered bv t]re

of the Major Facility Siring Act (l,lCA 5 75_2A*I0L.et sq.).

B. STATE WAIER.I,EASING PROGRAM

5. The colrmittee reconnends a limited
state water reasing program involving 50,000 ac-ft of inpounded water,
A .lease , for a period not to exceed 50 years, (which can be re-''s.ved) ,
vrould be required to obtain water in two i-nstances: (a) for traasport,
in any arount, outside of specified water basins; or (b) for any
beneficial water qse where consunption wourd exceed 4000 ac-ft/vr a'd



5.5 cfs- I-ease applicatiorrs raoul-cl be r:e';iewed under the public ipteres.t
crj.terla of f'f,A s 85-2-311 (as prog:sed) and, in ripst cases, throug.h an
environrrental j:ryact stateirrent.
{. @ i./ater for the water leas:-ng proqrain ivDulC i:e
obtained frcrn (a) specifi-ed existii:g federar reservoirs (i.sr-, Fort
Peck, Canyr:n Ferry, Tib,er, FrtngrT Hr)rse, yel-lcr".rtai-I); or (b) other
existing o:: future reservoirs in adjudicated basjns.
7 ' use of r{ai;er ieasilg prcr:'ee-ds, The curmittee iCentifies nuirerous
pcrssj.ble uses of proceeds from the r^,r1ter ]easfurg program.

C, }4FJf}IIZT}1G sc,r'rT"l\t{A's FAIR SHARE OF i.IISSOURT RrVIn BASIN IjAnJ]R

''GF'iTfI.iG MO\I1E]..IATS iiCUSE rI{ ORDER"

8' Geng.ral sFeam acl]4lcatiol. Ther cornriittee urges an eqeditior:s
and acsurate bcng:letion of the sr-atelride water adjudi-cation prccess.
The corimittee reconrrcihds that the I-r:gislatu-re suplrorE any justified.
fi:nding reques.L from the .vrrater courts.
9. The ccmnit.fne reccrnrenCs
suplnrt for legis-lation to extend the Reserved Water Rights Ccrnpact
ccnn-ission fcr b,x> yoars and the appropria.bion of adequate funds for the
cr:nrn-ission to crrr"pJ.ete its goals.
10. ystern. Ttre cormr:lttee reconnends
tlie establisirnent with the tEpartin:nt of Natural- Resources and
Conservation (DNrc) of a centralized waLer resources data nnnagenent
q4stem rnaking readily accessible to the staters policlnrnJcers necessary
infornution on ite state's i,iater resources, existing and projected uses,
and existjlg and projecterl ,jermrrds.

11. water reservalrlon's./stenr.. additionar- fu.r.n1s sho.rld be apprqpriated
to en.sure aceqr:ate nron.itc'rl.ng and perfectj-on cf tlre ercistjng yello,.rstone
water rese::v-ations. hlater reservations sjmil.ar to those develcped for
the Yell<vstone River Ea.si.r should hre prepared for the l"Lissouri River
Basil ar:d funils shouj-cl be appropriated to provicle the necessary
technical alld f i-nancial assista.;rce tr: appricanLs. Any reservation
appLication prolrcsing cub{'f-state r:se crf water shoulcj be evaluated with



reference to detailed public interest criteria. The DNRC shoulcl
continue its pubric education prograrn concernirrg the nrerits and
rtrr.)r-erl rroq nf l-l-.o .-! i ^* --,-r/lveuuw_sc ur ut€ feSefvation pIoCeSS.
L2' $glg-!g!gr-plg!. The conrurttee srrongry urges DN'RC to ccnply vrit-Jr
the provisions of tcA s 85-1-203 which reguires the preparation of a
state water pl-an, its approvat by the Board of Naturar p,esources anc
conservation, and its subm-issi.on to each general session of tle
Legislature.
13' Wate:: develcprnent. The cu,mittee rem.nnends continued ft:nding and
bonding for identifyi^ng, developinq, and constructing water projecbs
within the state. The DNRC, l,fontana's ltashingrton, D. C, office, and the
sl'ate's congressionar clelegation should nork actively for tlre
authorization. and fr-nding of federal projeces within tl.e state-
14' water tr;IigY ccruqlttee- The cornnittee reconnends the creation of a
peraanent legislative water poricy conmittee to advise the r,egislature,
in ar ongoingr way, on water policy a:rd issues of irportance to ttre
state.

''RETITINq TCI C/T}IER STI\TES rN TI{E MISSOURI RrlTER. BASIN"

15. ration for tiations arrd ible .litiqation. M-rn{.ana

should systenratically prepare for ne.gotiations and
with other [issor.rri River Basin states.
15. Efforts tcryard negotiatjrig a
ccrytact anDng the lvlissouri River Basin states should be a high priority
of l4ontana. Idhile DNRC should have leail res6:onsibility jrl thj.s effort,
tlte regislature's water policy connr-ittee should be active in and
supportive of these efforts-

.D. MTSCHI,ANEOUS PRO\TISTCT.]S

potential litigation

17. Miscell-q,neous provisions. The connrittee
mrscellaneous and tectni_cal recorrrrendations.

nakes certain



BACKGROIND

The history and culture of I'bntarra are integrally linkeci vriLh its
waters * prl-ncipally the waters of ttre missouri and its tributaries.
Before ELlropeans forrnd their way into these quarters, the natj-ve peopte
of the region were spiritually and practically reliant on the river.
The journey of l-svis and Clark up to Tlrree Forks ancl beyond opened the
rvest- The fur trade of the 1800s resulted in a s'eries of settlenents
along the river. Steamboals operated ug: as far as Fort Benton providing
the nnterials and goods for tbe settLtxrent in this new terrain. The
nnjor dams on the Missouri's nainstem - canyon Ferrlr, Hauser, Holter,
Fort Peck - J^rave prwided hydropowe.r for the electrification and
industrialization of tlre region as well, as water: for tlre irrigation of
arid soil-s.

rn the last several decades. the wirderness, recreational, and
aesthetj-c iry:ortance of the river hr,as been euphasized. f4cntanans are
also concerned with the guality of-the river - its clearrliness, as well
as the visual and biological i:rpact of hrmun activities in its
nva', i*.i +' -
I/4vAJtULy.

Eecause of our inility to dam, divert, porlute, and everr sterilize
these watersr \d€ as citizens and poliqmukers have a speciar
reslrcnsibility to^/ard otrr lifeblocd. Our sterrnrdship is parbicularly
in'portant due to our location at the he,rdwaters; what rve do here with
these waters urill affect dcxrnstream states and users. rt was in
response to tlr-is s1=cial and serious responsi-bility that the 48th
Legislah:re nendated the study of water nrarketing by an jlterim Select
conrruittee with four representatives from each of the houses of the
Legislature.

The issue of water narketing bec,rnb prorr-inent during the 19g3

leg-islature because of .the confluence o:f three events occurring duri:rg
the six ronths preceding the op,ening of the session on January 3, 1983.
The first event was the decision of the United States Suprene CourL in
sporhase v. }Jebras]'"a in July r91z, tlnt water is an article of
interstate ccf,rrerce and that. absolute sLate statutory bans against the



' exportation of wacer are unconstitutiorral as violations of the dornant
i:rterstate crorruTFrce cLause.

The second event, which occr:rrecl on septanber 16, ]-g12t rlas the
announcenent by the State of South Dakota and D:rergir TYansportation
Systems, Inc. (rltSr) / that South Dakota, after sever-al nonths of secret
negotiations, had agreed to selr 50,000 acre feet of r^rater p€r year
(ac-ft/yr) , frcrn oaJe leservoir on the l{issour'-i for gl.4 billion, The

water would be used as the transporb nrrliun jn a coal s1urry pipeline to
be built frcrn coal fields irr the Pcryder River Basin near Gille.tte,
lvloni-ng, with a term-irrus 1300 to 1B00 mi-les south ix Arkansas and
possibly roulsana- And, while ETSr h,as ultinratety been cancreli-ed, an
alarm was sounded in'other states at lJre tjne; 'tlet's get ours before
we lose our chance.,,

fhe ttrird event was the rerease, also on septonber 15, i982, by.tlre
l'bntana Deparhrent of Natr:ral Resources and consenration (DNrc) of its
wate,r . Protegtion stratew for l,rontala: . uisgoy{_i__ Rirrer Basin (the
"Tfelease retrrcrt"). rn 198I, .the legr:..s1alure had directed the
deparhrenL to develoSr a strategy to protect lrbntana's options for fi-rtr:re
jrrstate wat-er use in the face of eqranding water use by dcr,instream
states' Conpleted by rencurne<i water e>eert Franl< J. TYelease and Wright
water frigineers, rtnc.. the study set forth a six-gnrt strateEg wlr-lch,
scn'edut unfairly, has been widely sunrnaried.as suggestlrrg a water
develo;nent. "use it or lose j-tr,r strategl, for the state.

W tie cc{T$encellent of the 1983 I-egj-slature, these t}rree events
mrverged. Mcntana needed to protect its waters, princignlly on the
l"tissou::i- State control over its waters had been signifiiantly weakerred
by the horcli-ng in gporhase, dnd its l:ng-term effects were uncertain.
Siouth Dakota had turned the danrage done by sporhase to state water
jurisdiction jnto a huge, potential financial bonanza. oLher stat€s
were likely to fol1cni, witi uncertai:r effecLs on the allocation of
llissouri River r,,rater. lbntana needed to develop its water ttirough
projecbs such as irprovarent of tlle Tb,ngue River Dam, but substantial
fi:nds were needed. Therefore, the crcnclusion seened loqicar at the



tj.rre: sell water to produce revenues to filnd the water developnent

projects necessary to save I'dcnt:nats water,
fr,-; *- t!--!u,!y utc 1983 session, three bills were u.ltirrately introCuced

concerning water rnrketJrg. Rep. Ted ltreunran introduced I{B 893 for tfie
Schnuinden adninistration. Rep. Bob Mar}:s intraluced Ifi 894 in a neasure

closely paralleling the adn-inisb:ation' s bil,t.
Ultj-mately, FIB 893 nrade it to the House floor where. duringi a

Iate-night session, it was defeated. Tn its place tJre Legislature
adopted flB 908, autJrored by Rep. Hal t{arper and other.s. As am=ndeC ard
finally passed, this bill acconplisheri two things. First, ttre neasure

aut}rorized a tenq:orary vrater narketing pl:ograrn by broadening tlte
authority of DIIRC to pr"rrchase or ar:guire vrater from any federal
reservoir (not jusL Fort Peck, as under the tien-existing 1aw) for the
purposes of "sale, rent, or distri-brrtion for industrial or other
n,rffqoc rr rr'ho State,S ban On the eXlnft Of Watef WaS fepealed, and

detailed public interest criteria for the issuance of perrn-its (and

retaining ultirnate legislative approval of certaj.n large diversions)
were placed i-rLto law. These provisions wiIL ergire on June 30, 1985,

and the pre-existing law ivill be "revived" unless the 49th I-egislature
OLL5.

The second accorplishnent of I{B 908 was t}re.creation of a Select
Cormr-ittee on lVater l€rketi-ng to "under'l:ke a studlz of econond.c, tax,
a&ruinistrative, legal , social , and environnent.:] advantages and

disadvantages of water nnrketing. " The ccrrurui-ttee has been staffed by

the Ihvironnental Quality Council. Over the course of the tlio-year
study, the comnittee has net for eight officj.al reetings, two senrinars,

and three public hearings.

In developing its final reconnendations, tlre conirittee considered

the.nerits of four sets of water strategies. These strategy sets urere

identified as "Level 1" tl:rough "level'4 Responses" depending on the

breadth of the actions proposed. The f,:ur strategy sets, or levels of
response, were as follcxps:

level 1 ResSnnse - Dc nothing

I-evel 2 Response - Undertake a "rninor.tune-up" of existjng statutes

level 3 Response - Develop a water rturleting proqraJn



Ievel 4 Respnse - Develcp a state strategy to rnaxjmize l"ictrtana's
fair share of l{issoirri River Basin water

The conraittee ultj-nntely decicleci that a ccrrpreirensive state water
^+-^!^-. lr ^--^1srraregy tl-ever 4 Response) be recerrnended to the legislahre". The
ccnnrittee reached. tlre conserrsus tilat, whire tlqr are lrportant
consideraticns, neither coal slurry nor water nnrketing are tjie only
issues to be addresseC. Rather, the fundaniental concern of the 49th
Iegislature, as r",e11 as ,:f many firti,rre legislature sessions, is the
adeguacy of state policies to .rnaxjmiza ard reserve. for present and
future use l"!:ntara's fa-ir share of t}re water il interstate rivers and
qt rp:mc - nr r-t. .i .dus@r- - !€-ruru"Lllarly tie Missouri-. I,E do not sell 0ur heritage by
narketing 50,000 ac-ft/yr of waLer, I,Je <1o let our precious heri.tage
slip away if we fair 'to adop-. legally sufficient policies to protect
lcantana's present and future interests in the i6"68 million acre feet of
water that leave the state through the lti-ssouri and the 26 milU-on acre
feet that leave the state through ihe Cl-ark Fork and Kootena.i each year.



liecoirnrendations:----EE-l6onrilEtee finds that undei appropriate circumstances (and ashas been the policy for the last two years) the exportation of lubntana,svater is not in conflict hrith the pubi.ic welfare of its citi-zens or wittrt]-e consenration of its waters. Thus, t}le coirnruittee reconurends that thest-atutory bar o1 ttre e.'qortntion of water frcrn l{ontana {t€A s 85-1-121) /which is schedured to .one back into operation oi raw on ;urv r , rcas,should not be alrs,.,'ed to revive, The present freedom for water to mo.y-einterstate, rhgl couplecl with the other reconrnendations o_f theccnnuittee, shr:uld be allyed to continue.

Conrrentary: '

I'Jith the passage of lm 908, the 1983 r-egisrature tenporarilysuspended^ the provisions of rcA S B5-l-121 tllat hact prohibited tjreexport of water outside the state of rtrntana unLess "ppro"a rj theLegi'sJ-alure- ' This sttspension viras in response to tt"re uncertainty ;*s tothe constitutiorality of the statute raiieci bythe u.s. suprerre co.urt,sdecision in Sporhase v- I,iebraska (1982). fn its place, the i€gisiit,:r*expanded themin Mi\ s 85-2*311 to guide the issuanceof a waterperrrr-it. Ey the terms of I.IB gbg. these new-pro.,risions are tooq2ire on June 30, 1985, with the revival of the plre_existGg-t"r,including the oq2ort ban-
The gpolhase. deci.sion held that Nebraslca's statute, whj_ch bannedtne exporL or groLuldviater except rinder lirnjted circumstances, violatedthe "dormant" interstate cornerce clauser. sirnilar litigatior, 

"or.r"urr,:-rrgtl'e ccnstitutionarity of l.1ew rrbxico's ov,., anti-e>port ban has been
Y]9:1i{-1T t}u ease of Xlp.asg:.--nevtc'lgg. Also, rhe case of F^trris v.L<rrr tlvob, roLlnQ unconstltutional a Ttrxhs statute alnost idenfrcEl tot'rce s 85-1-121.

hhire not conpletely free of anrbigruity, the-se cases give us helpfulguidance in evaluating the constj,tuti-or.,.liiy oi-},o"t*als erport fan.

1.

A.. REC,lX,A?nic lHE TNIERSTATE rrlOVEi{mU OF T.IATER

BAN Ol.l fHE EIPORTATION OF I\4\TER

lfhire each of these three cases involved a irohi-bition on ilre .rport"- 7tion. of .glgt*&slgr, we should e)eect no clifferent analysis by ff.icourts when a state atteJrpts to ban the erqportation of surface wat,l--lfn fact- strrf:r.o r.fa+ar ic ^c i-(^---L-, .,*I'l
courts when a state atterrpts to ban the erqportation of sr-riface riater,
tn ftnff.sv e, ter is of

the courts in
-.i *s^*^r^

The conclusion seenr-s--rfr6scapable that the provisions of I\4cA s
il-l:]il^,.r"_.y:::s_ti_!1!io1ar.. ft is tme rhat t}," $o.r,us. deciiion,in general. allcrqrc a state to iLrpose som: burden" o., iffi"-JJffir."as a result of its water managenent pnlic.ies and specifically atic,r^rsmeasrres by arid states to ach-i-eve v/ater cons€:rv;ti.on for health,welfare, and safety purposes. such rest.raints must, hcr,revel:, be croselytailor.ed to achieve tie conservation purposes i-ntended-

The provisions of IrcA s s5-r*it1 -tail 
to achieve suclr a closelytailored fit- while the section does not irtrpose an absol_ute bal on



e}-Qortrng, due to the Iegiislat're's.rbility to approve "such a riiversion,
tfe-discretion given to tJre i,egislatr-rre: j.s urrduly-hroaci. I,ltr cr.iteria to
q"idg the r-egislature's corisitleration cf al erport prtitj_on are seLforLh; tius, the decision coulc tre nedi: orr any basis. Also, the exportpetition is not reguired to be rp;,-,j.aved ny r-:r,"ilc prio:: to its subnrissionto F9 Iegislature. 

- Coilsequently, the:--e -is no a.;surance that a1 ex.portpetition would ever be subjected to ex1-rt v,rater inanagerient scmtiny soas tQ detennlne vriiether the pi:opcrsal ih-reabens to enriangrer _the health,up]ft5gr or safe!y_._of ,i,tontanant
--.*_-_--,4,.,.-#'rne Leglslatr-rre l-ras not i:een facecl with .a petition fcr tlre exporl-,*ing of vrater so it is uncerr-afu hcw such a petit:'-on ,*ould be p::ocessecl.tVltile it is lrcssiJ:le i.Lat .the con*.titulionaiit-y of the statute could besalvaged by carefi:i legislative scrutiny of the petition on the bas:-_s ofwater conservation cor:sj.derations, the regi-shtlure woulcl stitl face aheavy burden of justrfying an.i. clenial-

Proposed languaqe:
[See Secti.on 24 of the billl

2. PMMIT CRTTMTA

Reconnr:ndaiion:

---Ee-Gnfr-ttee recofinEnds that thc pr-rbllc jnLez:erst con.side::ationsenacted in 1983, whir-:h govern the. issua:rce of wa.t:er per-nrits in the state(MCA S B5-2-3j.i) r be tontinued. The conmitiee susgests that thesecriteria be stre_ngri:her-1ed b1; including pr.ovisions whilh were recentlyapproved by a federal cor:rt in i.iew r.exicb. Ttre cormrittee also i"ggu.tttlat, in certain insta.rces, these purrrrc inte::est cri-teria aeprv toapplications for a clnnge in use of witer. tln&rr ce:-tain circumstances,the Departlsrt r:f Natuial .Resources ancl Conservation should unclertalceruleirnking to more corpJ.eteLy i:r.plenenL the perrnlt criteria.

rn 1983' the r,egislature strengthened the criteria containeci in I,4CA
5-85-2-311 governing the issuance of water permits. Th-is npd:i-fication,effective for trg years, a,Jdecl the r,:uowing najor featurei fo thecriteria {connronly called. ,'pubJ_ic in.teresL criieria',} . fn permitapplications f,:r appropriations of 101000 ac-ft/yr arrpre or 15 cfs orlTnrFj.

(1) a deternr-i.natj.r>n ttrat the prolrcsed . appropriation is
"reasonable" based on the fcllcnuinJ considelations.(a) existingi and futu::e Cenrrnds for water;(b) anticipa'ted be'efits to the appJ-it:ant ancl state;(c) effects on the qualtity an.1 guality of water;(d) possiJ:il-itlr of saline seep; anci(e) probabre, sig:ificant edverse en.;irorurenta.1 j.npacts; and(2) for consunptive diversions in these. anounts, approval of theLegislature.



These provisions are scheduled to expire on JuIy 1, 1985; and the
old version of section 85-2-3il is sche<lu.led to revive. The ccxrrn-it.Lee,
hcnrever, has received favorable public ccrnnent concernirrq the tenq:o,rarv
^--,.:^-i^^^ ^t rr^iprovrsrons or ICA S 85-2-311. fn general, the connrittee believes such
provisions car safeguard nnny of the sLate's concems aboirt ilre e:*poCc
of water and coal slurry pipelines and should be reenacted.

Additionally. hcnvever. the connr-i-ttee believes that several
provisions drairrn frorn Ng,v l€.xico (and ttrat have been approved by tlre
federal district court there), if coupled'.ath l"lontana's statute, could
significantly protect Monta:ra's valid inter.est when proposal-s are made
to rrove water interstate. $pecifically, proposals for the or:t-of-state
m.rvenent of water would have to be r:r'aiuated aqdinst the follcnvilc
addi.tional criteria:

(1) whether there are water shortages irr Montana;
(21 whether water subject to the appU.catron could feasibily be

transi:orted to alleviate shortages in l"trntana i(3) the sources of water avail.able to the applicant in the state
of clestination; and

(4j the dennnd belng placed on the applicant's sources and supply
in the state of desti-nation.

Acting upon the recorn,endation of DI,JRC, the connn-ittee bel-ieves the
water guantity necessary to triggier application r:f thre public interest
criteria should be reduced to 4000 ac-ft/yr or nrcre and 5.5 cfs or npre.
This reduction would not be onerous to aSplicants as only 56 out of nore
than 8,000 perrnit applications since L973 have been of this magnitude"

At present, the proLective public interest criteria do not apply to
change of use applications for existing water rights. ?hus, existing
water rights nright be transferred to anotlrer use although, under t.t.e
pubLic interest criteria, water could not be appropriated for such a
use. In order to ensure that tJle puJrlir: inte-rest criteria apply across
tJre board, the ccrrnrLittee reconrrends their application to cerbain change
of use applications of 4,000 ac-ft/yr or nore and 5.5 cfs or more.

Plof,o:9q-lelEtry9:
lSee Sections 4 through 7 of the. bil1l

3. i,TATER FOR COAL SII]RRY PURPOSES

Reconrrendations:------ffie-ffittee recormtnds that }4ont;ura's ban on the use of r^/ater as
a nedium to tr:ansport coal in a pipeline be renrved- The use of water
in a coal slurry pipeli,rre shoul-d be re,:oglr.-)ized as a beneficial use'of
!{ater. Thi-s reconnendation is expressly conditioned on the passage of
other reconnendations nrade by the connr-i-ttee to protect the sLate,. its
environnent" and its citizens from the potent-i-aJ. dannge that can be
caused by such pipelines.

Connentarv:
----SeAdon 85-2-102, !1a\, defjries the beneficial use of water to nean
a use of water for the benefit of the appropriator, other pel:sons, or



the public, including but not l-j_nriteci to a,lpia.rltural {ir:cluding. strckwater), donestic, fish ancr wildlife, inauiirial, irriguJi-;;"na.,inE,
1n;]l:i**1.p*ut, ancl .r:ecre.atior-a1 u..ses, Also, I4e\ S.g5_Z_103 nnkescrear: "{"r} t}re reg:5-slature finds that tire use of water for the srurryLranstrnrt of coal- -i-s detrirrental. to the conservation and pr-cte&ior, oft]re wate:: resorlrces of *je .staies; ancl (2t the use of water for tieslurry, transg)r:t of coaL is not a benef:cial use of water.,,?he coal slurry b;:n, a.s prese;rt1-,,r corrstituteii, results j-n Ecnepotenti_ally strange resu.r.ts. surprisingry, it haLns nr::_ther the irans-porb of coal by 5riperirre nor tie-r". oi "uto, - ";;Fri"u"'l**a- itdoes ban is t.J.e mjxing of tjre i:r,o subs-uances in a pipelineA coal' slurry pipeline can be briil.t ancl operate,c in the siar= solonqr as the nrecJiurn.-for trani;port is ather ttrai vrater (grg., rrethane,liquid carbcn dioxrde) " .q,l-s., watr+r. can be u-eed. as th: red.iun in erslurry pipetine so lonq as thr: su}:starrce bej-rrq transpnrr;ed is not r:r:al(g--gj-., g'rair,- oi}er nrineral-.s). lVen thorrgh tire coal sl.ur-ry ben tras .F"n justil"ied on t-he basis of n-in:imizing negative environnentallnqxcts, the o:nsr:::uctiorr of a pipel::rs rof ure conveyiince of ccar(without water) or o.Lher subsurnce.s {with or witll:r:t wa.tr:r} is notsubject to permitting unrle-r the staters l{ajor Facii.iti, Sit_ing AcL or anx

l*?l=!5P*de,5qi-aP.'J sc]:pnr: (except for tr,cssibte requirenenr of an

ffli:*"t"t inpact-statffit uniJer fhre r.bntarr; frwiroirnental pot.icy

ITeasures "to regulate ilre ,:se of watei: i-n t:i_rres- ancl placres of shortagefor the pur(rcse .cf protecting the hea.lth of its citizens.-..r, Tttequestions for lbnt.r.*v:, hcrp*verl beccne (1) whettrer such a ban violatesthe eg,a]- protection ciause 
"t eitrre.r the u.s" (hnst-i_tu.tion or theI'trntana Constitution; and (2] whether a ban _goi',"t coal s1*rry prpe_ii-nes violates the "dorirt-rt" ilterstate ccflrTerce clause of the federa]-Constitution by i,rrpennissibi). br:rcleni"g 

"rr*r." Lt*"n the states-Nunerous e.xperts har,-a piovided th; ccrrn,:ittee wi.th tlrei.r viev,/s as tothe constitut',ionarity cf uhi coar srurry ban. Their vis,-s have generar*ly been rnixed" strgpor:ters of ttre ban have indicated that llcntana Lnsbts 
"- 

stronE constituHr:nal and statutory basis t'rrr the conservation ofnatural rescui'ces" Tftey ar:gue tha_t coal ir,'.a'is a totarly consurrptivewater use, unLike nany incrustrial. uses; tr,*i it requires conti-nuous,
l*9" ancurrts of coal^ tc ryr-:rate; and that it has ottrer environnental"fupacts ix the cc,nst-rucf.ion and operatj'n o,. the piperine. The ban,therefore' represents a sfat"e poJ.ic1,-,rvhc,se p*T-r;; is t-o closery regu-late ttre speed aqd intensiLlz of' ecuf devel_"pr*"i"crj-tics of the.statur-e aj:ctu.e that the coal slurry ban is irrationalj-n rel-aticnslr-ip to its stal;ed i,.11:o.ur-. arrrl cannot. be sr:starned. The bandoes not conseffe coal , as rhe'niierar ca:r be noved by other transporea-tion nodes o-r, ey?r'. by pipelines using a transport nediunr other tha'water. Irlor dces tlie ban ionserve rvater; water can be used for all otherforms of pipelines.

Critics of .Jre etatr:i'ory ban, also argue that ,,coal
transportatron si.steirn_i, sirrpiy becairse of their size and

slurry pipeline
econcruic scale,



contslplate the interstate ncnrenent of coa.l to distant markets. " As
these pipeliles generally use water as ttre neciium of translnrt, a ban crn
the appropriation or use of any water, regardlees of its q:alit1', nny
urreasonably interfere with interstate coirrrErce. I'lrntana's interest in
protecting and conserui:-rg its waters carl be purs:ed tlrough other fipars
havilg less j-npact on j-nter:state cornercre.

The corunittee is of the judgnent that the constitu'tionality of trhe
coal slu:rry ban could be sustairred against an egual protection attack.
The corrn-ittee, however, agroes withttre observ*ation of professor pJbert
Stone of the University of Mcntana Schcnl of larar: the consLitutionality
of the coal slurry ban under the intersl-ate corxrerce clause is "a close
guesti-on, too close to pennit reU-ance upon the statule.u Ttie conse-
quence of the state being v/rong in terrs of the uttirnate defensibJ-litt'
of its ban are severe: the water could be appropriated without signifi-
cant payrrent to the state, tJre pipel-ine could be constmcted outsiCe any
significant state regulation (except Ure tr4ontana Environnental Po1iry
Act), and the state could be liable forthe prwailing party's attomeys
c^^-rcg5-

Proposed language:
lSee Section 25 of the billl

4. COYflRAGE OF PIPH,]NES U{DER Ttfi MAJOR FACILITY SITING ACT

Reconnrerrdation:
---TEa-Effittee reconnends that the siting of atl- futr.rre pipelines
exceeding 30 mi-les in length and 17 inches in dianeter be ccnrered by the
provisions of tjre l4ajor Faciliry siting Act (}4FSA). The DNRC should
cotrtinuously nrrnitor slurry tectunologry to ascertajn whe'bher this
standard provides sufficient pr-otection to ttie state.

Cgnrrentary:
l4ontana's Major Facility Siting Act requires that a rnajor faci.tity

(usually an energy*related faciJ-ity) obtaj"n, a certificate of environ*
nrental conpatiJ:ility and public need frcrn the Board of Natural Resources
and Conservation prior to construction. The certificate is considerecl.
by the board only after an extensive appl.ication has been subnr-i-tted wiLh
an op;nrtunity for federaL, state, and local- goverrurEntal agencies, as
well as the general public, to connent on it. Ttre applicaLion a-lso
receives a ttrorougih evaluation frcnn DNRC, which forwards its reccnrendar
tions to the board.

Coverage by the MFSA results in a cc'nprehensive revierv by the board
of nuneroud eirivironnrental arrd econcnr-ic considerations. At' present/
there is lindted coverage of pipelines under Lhe Siting Act, Under
current. }aw, if pipelines run to or fron a large energiy facility located
in or out of l'bntana, the pipeline and it.s associated facilities nnist be
constructed i-n accordance t-o a certificlte issued by the board. this



application is vary J-i:r-ite,f }:,:rr,.'e'yEr in t:hai: pi;.r:J1;-rc cle:,rf-ic,F,.::l; ccuid
easily tailor rrev coal siurry irii.',t;li.lres ti;' 11.-rc\irrv'ELr tl'i.is 1j:li r=.-f
a.r't\roYzna

covel:age of certa.-r-n l-rrrle ;,igie,'..i.rre i::-ojects rmLle-c tl,a p,ulr-Li-c ,reecl
pror.rision of i*re S.i.ti.n_o Ac:i: r.;i:rl]C app*,r.r -ir_rstifj ei,r :':i r--rhe :;cr:,-j :asi:;that ottrer largie prcj:cts are undei'ure Ac't: if '::lre;:ir::-ii:.ir.; l--.i .ir.r.'estin public works and ser'.'ice.s tc. suppori: Ll-ie ccns.!l:J;t-i-.:'.r, e1^:,-i r.rptr:'rtj.c,n.
o_f sucl-r projects {as '"reii as to riLi.Li"Eate their: tie';;rlir,re i-ripecr:si ,, .Llrcn
fte ta:rpayers shr:ul.d be afforcied an ind*per:Csrt rev-ier,l c,t. tj,e fei:sj-;:il-ity of the projei:t,

The cornn-iti.ee al.so fa:l.s ihat environrrenla-1.. ccn6.el-i_:_:.-Li.;y .i.s
anoLher reason for whj.ch to place J-arge pi.pelirres nct :.-i.nni;-g -,:rr najo::
energry facilities under the Sitirrg i-r;t. jlerau.,-r,3 t.l-,+ c.rr,irr..r:tce 

- 
is;

concerned udth minjmrzing enzi-rorxieni-al rJ.irnage a.ir:r:g t:he r;r-;r:,i.tr:r-:ct.j;:
router -aI1 pipel|res ln excess of ;t certa.i.rr j.irrqih ,).tj \l,trlth slrrujC be
l,-n/o76d

Proposed lanquaqe:
[See Sect_ions B through 13 of l:he Lr:i.Il]

B, ST,I'TE i*;fEP iJi?LqTJG PFT$},fuY

5. LII,IITED VATER I.EAS:L.NG FP.OGRI,}I

Recnrrnendation:.
-*-Ee-ZZffittee t:e.-:crnTends estatrli-*dring a limited state r,,rater leaslng
program involrri-:.rg a tc'rtal of 5QrC|0il ai,:re feet cf iriiirr:r-nl)r::il;;a!rs;. n
fease frcm tlre state would be req'_:irec1 i_c obtain water in ai:"; ;rm:unt for
i-rarsport our:side the sper;ified ri'rrer bar;ins or f.or uses whci:e water in
excess of 4,AA0 ac-it/yr and 5.5 cfs is constrred. ALl sucir l-ease:s would
be reviewed under tie p,r:bj-j.c j-lteres-!: crjteria ,:f !flF. S: Lr5-Z-.31i; and an
environnental- i-rrpact statelrent rvorrL,C hl -r"ecnri::ecl in lost j-nstances,
r.ease 'Lerms rzould b.= 50 y*irs oi- lesri and coul]d be- rer,elyed.

Ccnnentarv:

--m-aetcr:'-l.s of the li.ni-tecl r.rater -leasi-ng prcgr.';Lr l:ecc,r,rri--:.rided by the
ccrmdttee are a.s follrr,vs;. edninistered U.,, onhC, water: wt;uj.d ln leased
fron the state r:nder tr,xr prosS:ectiv-e circurnsf_enci:s:(a) whenever waler in any anoi:nt is being *:ught fo:: i:-ra:rs;n.rt outof the follovingr rive.r basins: the CLark Fo::k Rh;er arn,f i.'r:s trjj:utariesto iLs confluenoe- with Latr.e FrenC Llreiilli: in rdaiu; tlie }r,:v)tur:ai River
and its tributa-r:ies i:'-r .i-i:s ccrrf-luence with l(o'.;tcrmy rnJ,r: i_n British
Colulnbia; the St. I"hry li--rver and its tributaries t-o irs corrtiuence withthe oldnan Pjver in AjJ:er-ca; the t it-tl.e l,lissr:ur: River and itstributaries to its c'orrfluence rvit]i ia]ce Sa.]ta.ka,*eer in Ncrrth Da.kota; theMissouri Fiver and its trij:utaries Lo it_.s r:onfluence wiih the
Yellor'stone River jrr tOrr*r l)akota; ara t}le ye-L.lcrwstcine Ri-ver to its
confl-uence with tiie Hissor_rri River in morlh Dakota; or



(b) for uses where water in exce:;s of 4,000 ac-ft/yr and 5.5 cfs
would be consuned.

Only a total of 50,000 ac-ft/yr of water could be leased under'this
program for the foregoi-ng t\^ro purposes. As water was leased, vrater
would be approprj"ated jn the narre cf the State of I'lrntana and a
certificatb issued to DNRC. fn t-r\e e.rent lease applications exceeded
50.000 ac-ft/yr, DNRC would have to return to the Legislatrire for
additional- leasingr authority,

Tire sou.rce 'of water for the lear;ing program would be :iry>ouncled
. water from any reservoir within l"!:ntana. 'r,later could not be leased from
a reservoir jn a basjrr for which a perrding or final decree under ttre
general stream adjudicalion program had not been en'.ered. Thrs
restriction would not apply to Fort Perck, for whir:h the state has an
existing water ptrrchase ard revenue shnring agreenent i,vith the U.S.
Bureau of Reclanation, arrd TjLer, Canyon Ferry, Hungry Horse and
Yellctlstone reservoi:rs, once nenoranda of agreenen't have been execrr'u.eci.
The ccxmrlLtee strongly urges that DNRC negotiate (or renegotiate, irr the
case of ForL Peck) renr:rarrda of agreenent covering. al-l federal
reservoirs within the state and water purchases for all types of u.ses
{not just industr:ial) .

Water would be leased ttrrough bil-abs:al negobiations- upon receipt
of an application to Lease water, DMRC 'uould erraluate the pro1rcsal. with
reference to the public interesf- criteria of MCA S 85-2-311(2) [as
proposed in this report] , reg'ardless of the annunt of water irlvolved.
For pro;nsals irrvolving less than 41000 ac-fL/yr and less'Lhan 5.5 cfs,
hcxrever, an errvironnental i:rqxct sLatenent would be reqrrired only in tl-r.e
discretion of DNRC rnder its lbntana ftrvironrental tulic.y Act (I"IEPA]
mles and whenever the curul.ative effect of several snall applications
caused a signifi-cant envir.orurental i.r:pact.

Water would be leased for tenns not to axceecl 50 years, although
t}te term could be rensred. DNRC could require tlrat 25 percent of
project capacity be set aside for rnunj-cipal and n:ral purposes (upon
palnent by t}le nn-micipal or n:ral govr:rrurent entj.ty of tlle coslg of
tie-in). Any other terms or ccjnditions would be deternr-i-ned by DNRC
tlrough negotiations.

Proposed language:
lSee Section 14 of the biffl

6. USE OF VATER I,&CS.TNG PP.OCEEDS

Reconnendation:------FEffittee reccxrnends tliat proce,3ds frcrn a
should be used to develop a sound v,rater Fclacrr'
prog'ram in l,4ontana. Sone possjble uses of water
were suggested by the cornrittee are as follops:

(a) all proceeds paid into the gen,:ral f-rnd,'
(b) to a&ninister a water leasinq program;

\^/€jter reaslJlg prCgiram
and $/ater developrarrh
leasinq proceeds tl:at



(c) to s'-tpp'ci-L tha r'iaieI' corr:ts :"n lhei.:' ,:riju,:i,-i':-!(.'j', c.l -,.'aiei
rights;

(d) to be deposibeo :n Flre r*e.ts- ,-leva:i.r:5,t'w i,: e,';Jrir::',.'!-el ra,--.rc:i-inL'

within the earnarked reve::ue fi.nd establ:i-shecl in Ut-; l?-2*102;
(e) to pror,ride a cent]-'alizeC ivate;' rr:r;r-rr.u.'.:g ii.ri:a 1..'r:J.i';.::rrr:'tl.t trster:l

as descrijred in Ehi s ccr,r-;r"i_.L.te€:' s r€cCrrritr;ncliL.Li. lr:s ;
(f) to provide tec:h.lljcal ani fi-na.ricial .-rssisi:lr\:i:; l:c npoh-c-rnts

for water reser,:atir:ns ari Lo Fr::.-fect r::<:-.;tJ-n; iy'rr.,_r:i'i-q:!r;ir;;ri_';_61,,. irr ti,ie
Yellcrnrstone River Basin;

(g) to repai.r:i:rC |egtr-lr:e c:;i^st-iriq l*:.atr-,-i.i)r:rj,:i;,1;.:: i'i:i; r-,-a-l.ji...-'irJ
for saf-ety reasons a:rd,/cr t.a exi:.lrrd rjrej_r t,r.;:e.ficj.irl. it.s.:;

, (h) to pror.rirJe :tc-l- devr;'rlcrprent trf kJi.t--:i- p:r--,.:c,:., -in,:1,ldi-rrg
off-stream storage siL.:s tha.L ;tre n.rces.!;e'tr'r'tc:, :rp..*:f: €]r:i,:tl il:i ;,nd ii,:ti;z-..:
water denends;

(i) to repair a-na reF;tcre e;.:i.sL:..il; i,it-r.Lcji:;.r.i. i..;ei.il-r: ::j'.rr:::.li-i. !::,is';-.>nu*,

ljl to proiride jrsi.-a1l-atirir cf i'unrj. .ra'lei i,u5g.r-i-i.' i/.l:'::.!:'i: i-r i-i..ieas
of critical need;

(k) to develop an :Lnrieiito:,:z' anr! r-r-'l:,-ss:-j.i.::.t!.. r.r.. r.:!. I tr :li:.ti.e'i;
grroundwater resou_rcesi

. (1) to prouido exp)cnses ani a,Aliriilit_.rai._ive r.:r).-j:j:i of .:. -,,,':tr,r.: poii-17
ccnrnittee as r:ecornet:deri ,".,1.- r:iie Sielect Crwr,'lii:tr,:e ,*.ir r.it.;i.c,-- il.',.ri-.i,1:.i-ni';

(m) to prrrchase puJ:J iu ac.iess ,s:.ite; !r,t t.{(ll-(:l;.i:.i.r:r.:,i-l \rse crf
streams and laftes;

(n) to fund -v.rater conscr*r/irrii(ril riFJ],.f,.;7:eji,-
(o) to fund "research on infrrcrr€C .i..r:I-j,j.:?ii,-.\ri :iy:ri;g11s:.' .:iiirj i.lar-er

conseryation flEasuic:$ es;reci.rl--lv sr.r.-it.abie: J.o;- i.:t;r-.,r1;:i;
Igl to corpj"ete soiL sun;e:r'.s emd nl:pq.,i:i* r,.ti -rh:i E.l.l::,.: ..:nrJ Lhe

identification of lan,l a;eaa sr:-i-t,ibl"e 'for- j.1-si,,';i_rrn; .:,i;.j
(q) to fur^ther e.ffi'.rrts to ;,t--fp.y1- {:::r: i r:l..y1;-;; ;1r- .t.i i ; ;;i,' ic,n an<i

negoti"ations.

7. FCQUISITIOI'I OI' WA:IER lt'F-iLI f iDEfCJ., FISilFa,rO_il.'S

Recornendation:
--- fhe-*?ffiittee recornreirrls that +-re !-rtlid; be c;ralf:r:C contjlurecl
authority to acquire rlra';er froin al.i.' fede:rei rss:el:rci:r'E in iiie state (as
is noar tlre poliw urier ttre ternglrary 'u1.,yJ1.t,it- rr:1-i.!:'caLion to tiris
section)- th€ cotrittee rec'(trr'n?nl1s tha'!: +be ,ietari;:,r::it's autl..ority beclarified to allcr"r acqu:-sitJ.on for "any be:,ref iciji nse.,'

The existing agreefi€ni: witi1 the Bur*au c:f Pc'clanacj-cn fo:' tire
gtate's accluisiLi':in 61 wat6r fi:car Fort Feck l_ini-t.; i:he'acqlisieicrn to
industrial waler, UriCei: tire cr-r-ri:enr- agreei{ej'it i:i1e ruii:--:t?t! cor-rld sell
large anDr.:nts of watex foi' nonj-nciustriil'! pl-rlposeg aricl a..rr-ricl sharing
revenues with the si:aLe- The ccxrnrittee sti:ong1y ur:ges tha.ts- this
agreerrent be rarreEotiatei. ar-lcl al.1 .ftr."tl:e agfrt:eirsnis Lx: l.rei;r.rtiated to
cc'ver water: for any b.:neficj.al use.

Propcsed 'l anc{uacre:
[See Section 15 of t]ie bitlj



C. MAXIMIZING I\4OMANA'S FATR SHARE OF MISSCIIRI RIVER BASI}I I^&TER

Reconnendation:-----mA;offittee urges an o\TEditious and accr:::ate conpretion of 1he
statewide water adjudication process. 'Jhe ccrinrittee strongly urges ttratpriority be given to prcnpt and acorrate adjud.ication of tte iLissouri
River Basin. t'ire conrnittee reconnencls tJrat the Legislatu-re support anyjustified frndi::g reguest frcrn the water: courts,

Cmrerrtarv:
The adjudication of pre-1973 water rights presently underway i:n thefive water courL.s of the state is es:;enlial to protect future water

needs in l'4ontana. Tb date, three firnr decrees involving roJrs crajms
have been entered; and 26 sub*basils,, irrvolving 46,756 claims, a,repredicted to be covered by preri-nrinary decrees by the end of 1984.Chief Water Judge W. w. I€ssley has indicated that the adjudicationprocess for the 200,000 plus claj:ns that are ncx^r on file wilr be
cCIipleted by 1990. Tb ensure the process is congrle'ted on schedule theI-egislature shoulcl support the court,s funding r{r:est.

o GffERAI, STREAM AD]UDICAITON

9. INDIAN AND FEDEPAI, RESEIilIED 9IATER RTGfIS

Ccxrnentarv

Reconnendation:----'me=dffittee reconnrends suptrnrL for legistation that would provid.e
a two year extension of ttre Reserved Wai:er Rights Conpact Ccnrdssion inrts efforts to negotiate federal and fnriian reserved water rights- Tle
connr-ittee reconnends that adeguate funds be appropriated for the
Reserved water Rights conqxct conrnission to acconq:liirr its goals.

The conmittee recognizes an urgency to conclude the.eguitabre
adjudication of Indian and federal reserved water rights. Unqr:jnU.fiea
reserved water rigfrt- graims hanper the ability of the state to cnnpletethe statsride adjudication of water rights, interfere with ivater
resource planning, and ljmit the state,s abilj_ty to prepare forrnterstate aplrcrtionnent of the l{i_ssouri River.

fn the everit the legislature choos,as to renew the charLer of t1.e
ccnrn-ission, tlte level of resources de&icated to the conpact ccnnuission
should be examined. The Legislature mLght encouragie the developnent of
loint water project proposals with Indj-;rn trjl:es js a neans to sa'tj-sfrr
both Indian claims and stata needs_

10. hATM RESOUFC]'S DATA IqANAGH\,JENT SYSli'Il,I

Reccnrrendation:-----ffi-ffittee recornrends
tralized water resources data

the establish.nent
nnrngenent systel.

within DNRC of a cen-
rnl^^ 

-.^!-- 
.-^".1-t 

--r-^rttE Dy>LEfrt v/Lrul_Ll llLLJ.\g



readily accessj-ble to the state's poliqnuJ..ers necessar), infonnation on
the statets water resources, ex:isti-ng and projected uses, and existing
and projected dennncis. The ccinrrettee also recdnrends that $50,000 per
year for each of the rrex'c fiv'e vears be a.llocated for the develccsrent of
such a systefl.

Ccnnentarv:

--In-Efib 
1982 'J:release stu,1y done for DNRC, the authors found that:

"In order to make Ltreir specific decisions, each agenqy
co]lects the necEssary de-ta rvhich a::e storec in separate agency
files and, in ilany ceses t ere difficurt to ::elocate. AL tie
presenr- tiire mach cf *-he waler resource data i-s fragrre.nted, neither
ilde>ced nor inventoried, not r-ecordc*J in a standard fornat, anrJ
nnst in'pcrtantly, not readiiy access;ij;ie to those who nee,J thejnfornration for nekirrg rTunageJteni: decj-sions, "

_ The sludy also reporteC that the state cloes not presently rnai;rtajl
data as to annrnt of water ac'L.rral-Ly used by water clairrnnts. thus, the
existi-ng rethod repo::ts nn:<ilrn:mTefrl- use ratt.r tlun actual diversion-

The Ttelease stltdy sug.gest"ed tiat cectralized i:ifornration is needed
on the state's water resources, existing uses, and the potenlial for
fttt*g_developlrent. .ls pre.v-:-ousLy strsssecl jn tlre p::esenl relnrt, uthe
identification of existi:rg u6es arrd future devel-pnent p,o€ential is
l4cntana ]s only l"ine of defense 'to crbtajl a fair share in any interstateallocation." Specifically, the Ttelease report suggrested a centralized
water resollrces da{:a system should have five objectives: (1) to
inverrtory and inclex the lccation of all parti-r:eut water resurce data;(2) Lo asses.s t-he accurar)* and ccnpleterreis of o<isting data (rern:ve alldqplication); (3) -ucr standardize data coll.ection procedures; (4) to
develop an,J i.:rq:leircnt a central-ize'd clata system that i,. easily accessi-
ble j:r a useable f.orrrr*t f-o all users; anci (S) to establish a iontinuous
and i:rtegrated watel: resource cla'l:a collecLion arrC nnnagernent- progrram.
Tb neet 'this need, Ll-re Tlre.lease reporL reconnended the allocation of
$50,000 per yea-r for the next five iears for t}e developrent of such a
centralized water resou.rces daLa systern.

Such a d-ata. systern -is jarpcrtant both to current l,Icntana users and
potential users, as well as to ttre state ils it develops interstate waterpoligy. The conriittee is conce::ned, hcr,rever, about relying entirery on
one data systen to report on present aad futrrre srpply ana aenund. Tlre
legislature nray well wi.slr fbr its Water Foliry Cormrittee, recornendation
14, Lo underta,ke verifj-catj.on of ryater resourle data nrajrtained by DNRC.
The purpose of the varj-fication wor:Jd not be to duplicate functlons
arrgady perf6rne,-l by the ag€nqr but to challenge or confirm the
nethodolog'ical assrnq:tions and to systaratically spot-check t}re data.
The fi:rrction wrculd go a lcng way irt raising tJre level of confiderrce of
|4onqxe policyfrrakers, inclucliniy the tegillature and the deparbrent
itself, in the water resou-rce data tlat they utilize in aetermini-nq
ttreir long-term water p:1iry.

Proposed lansuaqe:
[See Section tB of t]ie billl
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11 I^ATER RESIRVATfON SySTA4

Reconngrdalion:
The conrn-i'ttee reconrrends an aggressive use of the water rese;l,ationsystem as provided in I'ICA S 85-2-315 to plan for and set aside water fortjre anticipated future needs of the state. Tb acccxr.rprish tiereservation of waters, the conrn-ittee further reccrrrnend.s the foilo,ring:i1) The r,egislatr,:re shoufd encou-r;rge the rvater reservation pr6al€ssby appropriating sufficient funds for teihnical and financial assistanceLo the appropriate state agencies and other political subdivisjons tl:atare authorized to reserve water-(2) The regrislatrrre shc,uld appropriate funds to increase .tire

nonitoring and review of er<istrng h,ater reservations in the yellc'zstoneRiver Basi-rr to ensure that progress is nade in perfectirg thesereservations.
(3) The regisrature shourd mandate ar.!d fund arr erpedi_tecreservation process for the &issouri p.iver Easin.(41 Xeserved r^raters should _be exerqrt frsn the leasing pro(Jrram.(5) Reservations for use of wat.er r:ub--of-state slrould be e'raluatedagainst public interest criteria based on t}re lrierar li4exico statute (seeSer-]-inn ?l

Connentarv i----TEcuate predict'ions of futr:re water needs a::e fuq:ortanL both tov{ater resource nranagenent wi.bhin the state anc ix preparation forneqotiations or litigation' witll other states. such information is al-soessential in deal.ing ri+ Gongrress conce.rning wate.r project ruloi,rg';iEother issues, such is a congrJssional 
"pp.ru.Lr**"t "r lir.-i{t;;"uri.l4cntana's innovative water: reserual].on systern ir u "y"t**til;r"=to identify future uses in a basin. whil;'ies.rvati"o"u 

"p"iut rikeperndts in tru! 
.tJrey - 

are protected in m:st cases frorn- subseguentap[:ropriations r,vithin the state, tiey may not L.e recognized as inchoateperrnits in an inlerstate apportionnr:nt action. Rut to ilre extent thereservation process represents a well-conceived att€Irpt by tbntana toIr.nage and pran t-or the necessary future uses of i.ts witer:] esfub.u-shedreservations should be ;rersuasivd to the courts anci Cong,ress.Feservations have been conpl-eted j-n the yellu,rston6 Rirr"t Basin butthe conm-ittee recogali.zes an urgent need to proceed with the reservationprocess on other najor river basins. ge&use of dsynstream states,j-nterests in the Missor.rri Rj.ver Basin, the conmittee has reconnendedspecial attention be given to water reserrations in this basin.There are uncertainties regarding sone ruater rights i,n tJie Trperluli-ssourj- River Basin but the icrnnitiee urges itut the plaruringr'an,:technical efforts reqrri.red for water reservatic,ns be initiate<i.The successful develqxrent of water reservations in the }jissounRrver Basin will recprire sufficient financing and technical opertise toassist staLe and focal governnent enti.ties in iniiiaLi-ng ancl ccngrrdbi-ngLhe process.
The 1982 Trelease study done for the DNRC stated:
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"lt is crir:ica-i-l-'; in'pr:rtant iirat the water reserved rrnder the
Yel-]ovstona reseryaiic;rr 1:rocess J:e cleveroped with_in a reasonable
ti"rn+ frarre* a;ici ti.=r-. the resez-r,rants adhere to the schedule
stipulated h1. t3g Eoard <:f Natural llesources and Conservation in
the Reservation crder. This prccess; m:st be able to withstand an
a-n r-i 1_ :h I a =nrc*i- is-ruruGurq ai{jJiurorlliEilt- latntsriit e,l-t]crrg the l4lssor:ri Basin states.
The I'bntana 1eg:'-s1ature reaLized..thi.s and arlocated furrds for
artninistrat-i-ve and !echni,:al. assistance to the yelrcx,vsrone
conser'zatiorr cl;str:icts in develc,ping ti:ei,r rese-ryat_ions. fhe stateshould corrtj.nue in cioseli, noriiir ihe developnent oi J,";,
reservat-ions to as-c.'re c,rip,li.arrce -v;i.th trhe nolrcl resenation
^-,f^- ,tu!u=r.

The ccrnr,ittee ag::ees viiti
Ieg-i-slature to prrr-J=..riiis ftur.Jing
assl_stance to assure per-.foction

Proposed lar-rcluage:
[See Sectionrj ] 6 and 17 of

tJ:r: tYelea.se recofinendaiion arxi urges the
for aciditioi:al tec,bni.cal and firr,ancial
of the !?lloiustone reservatiorrs.

rne DIll I

12. S?ATE I{r\TER piAN

Recorrnendation:

---'me-corffit^tee .strongry urges DNTC to c-c,rrg:ry with the proyisions oflcA s 85-1-203 whi;h regrrires the preparation tf a state.rnaler plan, itsapproval by t-r\e Board of Natr:ral-- Iulources and conservation, and itssr:bnrission tcl ea;h gen=rai sessio' of the regislature, Al;;. theccnunj-tl-ee u:rge,s state officials arrl the state's coigressional delegationto pursr-le federal pnlicies con"sis'rent with and in furLherance of thesta'te water pian.

Connerri:ary:
----ffi.,'r B5-i--203, Iu(.e. which vras originalry passed in 1967 andrevised in 7974 t re.gtr5.res 'that the DliRc fonmhle, ,3nd, with theapprcrval of the r-,arr.], ,adopt "a ccnnprehenl;ive, coordinaied, nmttipG-user+ater .resources pia-r" for the stabe. Tl're pla;r, which can'be torlrartateaard approved i-n sectioirs, is required. €o set fort} ,,a progressiveprcgl:am for the coi-iservaLion, <idveJ-opnent, and utiliza.bion of . tiesi:ate's water resoul:CjeEi and t-g p.roFose the nost eifective means by whichtltese u'ater resolrrc{:s lpy. b..appliea fo:r flre benefit of the $o5rr""-,,The. se.chi.on ::a+iires th:,:t 

-t}e- g.:ian be adopteci onry after proier:"ynoticexl public hearings. r.dciticr-raiJ-y, tle pran nu:st be submitted toeach g-ene::al_ sessjon of the iegisj-ature.
i;/hile Dlrikr-- iras r:n,ier1=-ken nEny q:ecific waLer studies in the state,it is uncl-ear v,'heihe'r riose a::e do.-r6iaer.ed by the departnent as beingthe state rrrater plan. Tha:e ha'.,e been no pubiic hearihgs advertised inaccordance witir ilre sLaiute. the Board has not approved any docurre.nt orset of dccunxiirLs Lrr corrFonent of the plerr. ro# irrportur.,lry, no suchplan has been subr,rifteri tc ihe legisl.ature in piecedi:rg sessions.
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AJ-though DlriRC has given jndications tha'b. such a "plan" w-ill be subnitted
!9 S" 1985 l€gislature, whether: it will lnve b6en scmrinized throughthe reqr:ired pr.:J:lic hearings is unclear. Thlrs, if the pl"ain lalguage orsection 85-1-203 is applied, Iulontana do+:s not have a. stite water-plan.

conpriance wii:h section 85-1*203 i,s no nere procedural nicely. rtis an .indispensab.le prerequisite for denunstratj:rg, in any ir:teistateappr:rtionnent action, that l"lontana has sys'benratically ana'urcugl-ti.euf-f-y
planned for its water future. The state is vulunerable .to the eitent :-tdoes not coply with its czwn statutory reguir:enents tor i]:re d,eveloprrerrtof the state water p1rm. r4cntanal r Quitir:s are i.np-raved G arrinterstate setting if,it deverops a pl; oerronstrated as such andirrvolving, the public and the Legisiatr:re.

13. Vr\TER DEITEtrIPMM{r

Reconrrendation:
%e reccxsr*ntls continued funding ard bcnding capacity forthe identification,, deveroprent. a:rd constmction of 

"it*, 
proJectswithin the st-ate. The nepart-:rent of Natural Resources and Con.se.rvatiorrshould prioritize potential federal ptojects that would qualify underthe Pick-sloan .lla1 ""a re;:ort ttr-is li-sting to tie reqislatuie eachbiennium- rn addition to ironitoring develoffi.us ,md issu-es that affectthe state, r4cntanats existjng washi:rgton, D.c. staff, jn conjunctionwith the state's Congressioial dedg;rtion, should. raork tcward t.1.eauthorization and funding of such projetts.

Cornentary -.

------EEEhg water to 'use is irrportant for butlressing l,lmtana's claj-rnto its fair share of luLi-ssouri Basin water, and water develoSxrent isinporLant for putting tlre water 'uo use.
lvhile DNRC has pursued federal ft:nJing on projects such as on tlre

Mj-iJ< River, more could be donp to see authoiization br funding for waterdevelopnent-projects which rvoulcl quatify lnder the pick-sto"n- plan. tr:rthe prolrcsed anendnents, the csmciltee Seeks to reqp:ire DNRC, as 
"-pureof i-ts bi-enrrial report to tj're legislatrrre, to identify such p"cterrtial-projects and specify the efforts it 'uifr r_:ndertake to searre Lhisauthorization and 

- _fundilg. Also, tlle conrnittee urges l4ontagarswqghi'gton, D'c. office and congressional deregation to support theseefforts.

Proposed lanqaqe:
[See Section 20 of rhe biII]

74. I^ATER POLICY COI'{I'IITIFE

Reconrrendations:
----me coffiEtee recc,rrTl3nds t]-e creation of a perrnanent legis-lative
\'iater policy corrmittee to adrrise tJ-e Legislature, in arr ongoin{ manner,
on water poficy and issues of inrportance to the .state.
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