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Honorable Members of the Health and Human Services Committee: SB..éﬁM

My name Is Lori Henderson-I recently relocated to Columbus to become a clinic manager for Stillwater
Billings Clinic. For fifteen years prior to that, | was the nursing home administrator of Northern Montana
Care Center in Havre. | am writing to you as a former nursing home administrator and as a nurse to urge
you to support SB 69. '

According to the 2010 Elder investor Fraud Survey from the Investor Protection Trust, one out of every
five people over the age of 65 -or 7.3 million older Americans- has been the victim of a financial swindle.
Our elderly, frail, and vulnerable residents are being exploited by the very people to whom they have
entrusted thelr finances. Throughout my tenure as a nursing home administrator, | learned that the
exploitation of our elderly was becoming more and more common and indeed the above statistic
enforces my experience.

Moreover, the exploitation occurred in the form of asset transfers when a family member was trying to
qualify a loved one for Medicaid to pay for nursing home care. Ultimately, the asset transfers were done
for the personal gain of the individual taking the hard earned assets of the elderly adult. It left the
elderly person destitute, ineligible for Medicaid, and without the means to seek legal relief for his or her
losses.

Approximately three years ago, | was a committee member of House Joint (Hl) Resolution 25 which was
charged with the task of examining issues related to Medicald eligibility. That committee of stakeholders
from public and private sectors spent nearly a year working together to identify problems and solutions
for elderly consumers who required Medicaid assistance to pay for their nursing home care. Perhaps,
one of our most poignant committee discussions involved the use of the hardship provision when
Medicaid was denied for inappropriate asset transfers. The hardship provision can be invoked when the
elderly person has exhausted all reasonable means to recover assets illegally transferred. He/she then
becomes eligible for Medicaid which will pay for medical and nursing home bills. The final result is that it
leaves the State of Montana's taxpayers holding the bag for the medical and nursing home bills of the
destitute elderly individual. Meanwhile, for a muititude of reasons the person who netted personal gain
is rarely brought to justice.

As a result of the hardship provision discussion our journey as the H) 25 committee led us to actions
which resulted in the revision of Montana’s Power of Attorney law. This new law, the Uniform Power of
Attorney Act requires that Agents meet explicit fiduciary duties when managing the Principal’s assets.
SB 69 is the next step of that journey. It allows the State of Montana to hold individuals financially
accountabie for their wrongful acts.

SB 69 is tailored after a Washington state law that authorlities there say has served as a deterrent to
Improper transfers. The bill simply provides that when assets are transferred within the 5 year look back
period in order to qualify for Medicaid, and the state Medicaid program pays for care because of the
hardship provisions, the state can ask the individual who received the asset to return it and if that
doesn't happen, the state can take the individual to court. The court can impose a penalty of up to 150%
of what the state paid in Medicaid benefits. This bill Is largely seen as a deterrent to these transfers —
once attorneys who do estate planning are aware of the penalties involved and make the information
available to clients.
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At ibng last Montana wil Have the mechanism to recoup costs from those whose selfish acts result in
personal gain. Please support SB-69. Montana needs this law. More importantly, its vulnerable
individuals need this law. And last but not least, | believe that it will give our elderly and those who
depend on this process some peace of mind. Further, it will place Montana among those States that
have the foresight to create a consistent message to those who would do ill-will against our elderly, and

disabled.
Thapkyou, /
Bl ersor_ g
P.0. Box 1011
Columbus, MT 59019
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HOUSE HUMAN SERVICES COMMITTEE
March 15, 2013

SENATE BILL 69
PENALTY FOR TRANSFER OF ASSETS TO QUALIFY FOR MEDICAID

The Montana Health Care Association represents long term care facilities
throughout the state of Montana - including skilled nursing and assisted living facilities as
well as home care agencies.

We support SB 69 because we believe it helps to assure that limited Medicaid
resources are spent on those who truly are unable to provide for their own care. It also
helps assure that the elderly who need care can in fact receive it and that nursing homes
who provide the care are paid for their services.

Federal and state law require that assets transferred for less than fair market
value within five years of application for Medicaid nursing home services are subject to
evaluation to determine whether the transfer was made for the purpose of qualifying
for Medicaid benefits. If the determination is made that the transfer was for purposes
of qualifying for Medicaid, a “penalty period” applies, and Medicaid does not pay for
the individual’s nursing home care during the penalty period, which can be lengthy
depending on the value of the asset transferred. Since the elderly person needing care
has no resources to pay for the care, the result is one of two things - either (1) the
nursing home provides care without being paid, or (2) the state determines there is a
hardship because the individual’s health and safety will be in jeopardy without the care
and the state pays for the care. Either way, the resources of the individual, which should
be available to pay for the care, are not available and not recoverable by the state.

SB 69 is similar to a law enacted by the state of Washington to help address this
problem. It provides:

s that a person who receives an asset for less than fair market value from an
applicant or recipient of Medicaid may be fined if a court determines that
the asset was transferred to qualify the individual for Medicaid and the
state Medicaid program paid for services for the individual to avoid undue
hardship;
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. that a court can impose a fine of 100-150 % of the amount the Medicaid
program paid because of the transfer, plus the department’s court costs
and attorney fees; and the court may also set aside the transfer and
require the return of the asset to the individual seeking Medicaid services;
and

. that fines collected go to the general fund and to the federal government
as required by state and federal laws and regulations.

This legislation is important because it serves as a strong deterrent to asset
transfers made to qualify for Medicaid. Washington officials indicate they have not
had to actually bring a court action under this legislation or to have the penalties
imposed, but have in fact recovered property which was then used to pay for nursing
home care. One example was a summer home with a value of about $300,000 which
was returned to the nursing home resident and available as a resource to pay for care,
rather than Medicaid paying for the care.

We believe this legislation benefits the consumer, the nursing home and the state
by assuring that those who need care have a source of payment for the care and
assuring that Medicaid pays only when other resources are not available.

Please support SB 69.

Rose M. Hughes, Executive Director ¥ Montana Health Care Association
36 S.. Last Chance Gulch, Suite A ¥ Helena, Montana 59601
Tel 406.443.2876 ¥ Email rhughes@mthealthcare.org
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Issue 5 Summary: Penalty for Transfer of Assets

With some exceptions, Medicaid applicants for ioﬁ’g-term‘carc may not transfer assets in the 5-year
period before they apply for Medicaid if the transfer is-designedto Alowrihet to qualify for Medicaid
coverage. Medicaid apphcants may be penalized with.a Joss of ehglb]hty if they: are found 10 have
lmproper]y transferred assets At least one state has ta](en steps 10 also penahze the people who receive -

improperly transferred assets.

Action.or Recommendation: The Committee 1écommends that the 63rd Legislature enact L.C 151 to

allow imposition of a civil penalty against soméone Who receives assets that were transferred in order to

allow another person o qualify for Medicaid coverage of long-term care costs.

Djscussio_n:lﬂae' matter of improperly transferred assets arose at the Subcommittee's October 207 1
eeting, whenstakeholders brought a Washington' stite Jaw to the Subcormitice’s attention. That law,
passed in 1995, allows a courd 1o impose a civil pén‘a]ty'against the recipient of the assets. The fine can be
up 10 150% of the value of the improperly transferred asset. The fine may be imposed if the asset transfer
resulied-in a period of ineligibility for the Medicaid @pplicant, but the state still provided Medicaid

during that time because denia) of coverage would have created an undue h'ard{'s'hip for 1he"app]icam.

The Subcommittee received information from Washington state indicating that the state hasn"t complled
specific data about the use or effects of the law: However officials there believe it has served as a
deterrent. They say that when they notify people about the Jaw and the potential pena]ty, individuals who

have received assets in a questionable manner ofien return the asset. The asset then is available 1o pay for

long-term care.

Findings and Conclusions: Testimony indicated the state'would benefit from stronger efforts lo prevent

people from transferring assets because people-can use their assets, rather than Medicaid, to pay for the
costs of their long-term care. Testimony also indicated that a Jaw creating a penalty for people who
receive improperly transferred assets may serve as a deterrent for such transfers. Consequently, the
commitiee concluded that adopting a law similar 1o the Washington state law could create savings for

Montana's Medicaid program.

Actiop or Recommendation: The Committee recommends that the 63rd Legislature enact LC 151 to

Create a civil penalty for individuals who receive improperly transferred assets from individuals who

apply for Medicaid coverage of long-term care costs.
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SELECT COMMITTEE ON EFFICIENCY IN GOVERNMENT

Washington's Transfer of Assets Law
Prepared by Sue O'Connell for the Medicaid Subcommittee
January 2012

Background
The Medicaid Subcommitiee expressed interest in November 2011 in obtaining more

information about the effects of a Medicaid law in Washinglon state. The law allows prosecution
of an individual who receives assets from a Medicaid applicant or enrollee in order to allow the
person to qualify for Medicaid coverage of long-term care services.

This briefing paper discusses Medicaid laws related to asset transfers, as well as the
Washington law and its effects. it also presents options for subcommittee consideration.

Assei Delerminaiion Reiaied io Long-Term Care

A nerson apniving for Medicaid coverage for long-term care may not have more than $2,000 in
"countable resources,” or assets. Some assets are noi counied when determining eligibiiity. For

example, a person’s home, most personal efiecis, one vehicle, and properiy used fof business

purposes typically aren't considered when determining whether a person qualifies for Medicaid.

Federal law requires a 5-year "look back” at a person’s assets, to make sure the person didn't
improperly transfer assets during that time in order to qualify for Medicaid. An applicant or -
enroliee who transferred an asset without receiving someihing of equal value is ineligible for
Medicaid for a period of time. The time period is determined by dividing the uncompensated
amount of the transferred asset by the average monthiy cosi of nursing home care. in 2010, the
average monthly cost of nursing home care in Montana was $5,376.50.° '

Some transfers are exempt from the "look back,” including transfers made:

» to a spouse before a person was determined eligible for Medicaid;

+ 10 a spouse who is living in the community, if the transfer was made within 90 days of
the eligibility determination;

+ to a minor or adult child who is blind or disabled according to Social Security criteria;
« solely for a purpose other than qualifying for Medicaid, such as to satisfy a debt;
« as a result of fraud, if the applicant tried through the couns to recover the asset; or

+ to a disabled person's Special Needs Trust, which must be used upon the person's
deaih 1o relimbuise Medicaid fof payments made on behalf of the individual.
In addition, the transfer of a home is not counted if the titie was transierred 1o the applicani's
spouse; a child under the age of 21; an aduli child who iz blind or disahled: 5 child who
regardiess of age lived with the applicant in the 2 years immediately preceding the person's
nursing home admission if the child provided care 1o the person in the home; of a sibling who

! Marsha A. Goetting, "Medicaid and Long-Term Care Costs,” Montana State University Exteasion
Services, Oct. 10,2010, P. 1.



has an equity interest in the home and has lived there continually for at least 1 year before the
applicant was admitted to a nursing home.

The Washingion Law: What It Does and What It Has Accomplished

in 1995, the Washington Legislature approved a law creating a penalty for people who receive
assets for less than fair market value from a person who applies for or receives Medicaid for
long-term care services. The recipient of the assets is subject to a civil fine if:

- the Medicaid applicant or enrollee transferred the asset in order to qualify for coverage;

» the recipient was aware, or should have been aware, of the purpose of the transfer;
+ the transfer created a period of ineligibility for the Medicaid applicant or enroliee; and

+ the slate provided Medicaid during that time because denial of coverage would have
created an undue hardship for the applicant or enrollee.

A court may impose a fine oi up to 150% of the amount that the state spent on Medicaid
coverage during the time that the enrollee would have been ineligible for coverage because the
asset could have been used to pay for nursing home care. The recipient of the asset also must
pay the state’s court costs and legal fees. Meanwhile, the state may petition to have the assei
retumed to the Medicaid applicant or enroliee.

Lori Rolley of the Washingion Depariment of Social and Health Services (DSHS) provided the
following information about Washington's experience with the law:

+ The state hasn't compiled data specific to the use or effects of the law.

+ Officials believe the law has served as a deterrent. DSHS notifies people about the law and
the penalty when DSHS employees believe the individuals may have received assets in a
questionable manner. This often results in the return of the asset.

-. The state Attomey General's Office began preparing one prosecution under the law but
decided against proceeding with the case because of perceived weaknesses in the law. The
agency has prepared legislation to correct those weaknesses.

Options for Subcommitiee Consideration ,
Based on the information presented to the subcommittee during the course of its work,
members may want to recommend that the full commitiee:

1. Find that the state would benefit from stronger efforts to prevent people from transferring
assets in an eflort to qualify for Medicaid coverage of long-term care costs.

2. Approve drafting of a transfer-of-assets bill similar to the Washington state law.
3. Make no findings or recommendations.

4. Pursue other options identified by the subcommittee. Cl0429 1346s0x3.



