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PERMIT THE DEFENSE TO INFORM THE JURY THAT
IT MAY JUDGE THE FACTS AND THE APPLICATION OF THE LAW
IN RELATION TO THE FACTS IN CONTROVERSY

The Attorney Reviewers state:

"To the extent HB 290 allows a jury to determine the law of a case or
disregard the law as instructed by the judge, the proposed legislation, as
drafted, may raise potential constitutional issues under Montana law."

What the reviewers are missing, or misconstruing, is that HB 290 does not
allow the jury to determine the law. While it may be a fine line, there is a dividing
line between "determin[ing] the law of a case or disregard[ing] the law as instructed
by the judge", and “judging the facts and the application of the law in relation to those
facts.”

Let us start by agreeing we have the right to a jury trial. The right to trial by a
jury of one's peers has been part of the Anglo-American concept of justice since the
Magna Carta was signed in the year 1215. Chapter 39 of the Great Charter provides:
"No free man shall be taken, imprisoned, disseised, outlawed, banished, or in any way
destroyed, nor will We proceed against or prosecute him, except by the lawful
judgment of his peers and by the law of the land."

According to the Montana Constitution, Article II, Section 26. "The right of
trial by jury is secured to all and shall remain inviolate." And, from the founding of
our country to the present day, the jury has been given the responsibility to decide
how the law applies to the facts.

If one goes before a jury for speeding or murder, the jury does not just judge
the facts; instead they judge
the application of the facts
to the law. The jury, rather
than find that you went 82
miles per hour or placed 2
shots into the deceased, will
find you guilty, or not
guilty, of the charges.

One historical case
addressing this is State v.
Koch, 33 Mont. 490, 85
P.272. This case involved a
crooked card game on
February 15, 1904 where
Joseph Vander, the owner




of a bar at Old Stanford, MT, and a couple of his shills, plied Koch with free whiskey
and then cheated this unemployed sheepherder out of $20.00 of gold coin. These
funds were likely a large part of Koch's funds for surviving the rest of the winter.

Koch went to his hotel room, probably at the Hoffman Hotel pictured in
Charles M. Russell’s painting, In Without Knocking. There he got his rifle, returned
to the bar and shot through the door of a back room where the crooks had fled, killing
Vander. At the trial, the judge instructed the jurors:

Under the charge contained in this information you may find the
defendant guilty of murder in the first degree, murder in the second
degree, or you may find him guilty of voluntary manslaughter or of
involuntary manslaughter, but you cannot find him not guilty.

Koch was tried and the jury found him guilty of voluntary manslaughter and
sentenced him to a sentence of 10 years. Koch appealed on the ground the judge had
taken away his right to be tried by the jury.

In 1906 the Montana Constitution stated under Article III, section 16:

In all criminal prosecutions the accused shall have the right to *** a
speedy public trial by an impartial jury of the county or district in
which the offense is alleged to have been committed, ***.

Today our right to have the jury try us is expressed exactly the same under
Article I, section 24 of our 1972 Constitution. The wording in both our old and our
new constitutions are virtually the same as the Sixth Amendment of the U.S.
Constitution, which states:

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

Based upon this right of the accused to have trial by the jury, and not by the
judge, the court in Koch, stated:

The guaranty contained in this provision is general in its terms and of
universal application, including misdemeanors as well as felonies, and
unless there is some exception by express provision found elsewhere, or




some principle of construction by which an exception may be made, it
must be construed to mean exactly what it says, and it must follow that
the question of guilt or innocence of the defendant must be submitted to,
and determined by, the jury, however clear and unimpeached or free
from suspicion the evidence may be. There is no exception expressly
provided for anywhere in the Constitution, such as that in clear cases
wherein the facts are admitted or undisputed, the court may direct a
verdict of guilty.

After the Montana Supreme Court reversed his sentence, Koch was retried,
convicted by a new jury of involuntary manslaughter, and sentenced to 8 years to be
served in the prison at Deer Lodge.

This concept of being tried by a jury, rather than by the judge, in 2000 was
reaffirmed by the United States Supreme Court in Apprendi v. New Jersey, 530 U.S.
466. The trial court sentenced Apprendi under a statute described as a "hate crime"
law that provided for an "extended term" of imprisonment if the trial judge found by
a preponderance of the evidence that "the defendant in committing the crime acted
with a purpose to intimidate an individual or group of individuals because of race,
color, gender, handicap, religion, sexual orientation or ethnicity."

The trial judge enhanced the sentence by at least 10 years in prison and
Apprendi appealed. The Supreme Court found for Apprendi, stating:

At stake in this case are constitutional protections of surpassing
importance: the proscription of any deprivation of liberty without "due
process of law," Amdt. 14, and the guarantee that "[i]n all criminal
prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury," Amdt.6. Taken together, these rights
indisputably entitle a criminal defendant to "a jury determination that
[he] is guilty of every element of the crime with which he is charged,
beyond a reasonable doubt."

When the jury determines whether the accused is guilty or innocent of an
element of a crime, or of the crime itself, it is determining the application of the facts
to the law. It was the jury’s responsibility to judge the application of the facts to the
law in Koch and in Apprendi, and it continues to be so today.

Thank you,
Jerry O’Neil, Representing HD-3




