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HB 359 seeks to make certain evidence admissible in a civil action. This is not a novel concept; hereisa
sampling of existing Montana statutes that specify admissibility of certain evidence.

61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of a criminal action or other
proceeding arising out of acts alleged to have been committed by a person in violation of 61-8-401, 61-8-406,
61-8-410, 61-8-465, or 61-8-805:

(a) evidence of any measured amount or detected presence of alcohol, drugs, or a combination of alcohol and
drugs in the person at the time of a test, as shown by an analysis of the person's blood or breath, is admissible. A
positive test result does not, in itself, prove that the person was under the influence of a drug or drugs at the
time the person was in control of a motor vehicle. A person may not be convicted of a violation of 61-8-401
based upon the presence of a drug or drugs in the person unless some other competent evidence exists that
tends to establish that the person was under the influence of a drug or drugs while driving or in actual physical
control of a motor vehicle within this state.

(b) a report of the facts and results of one or more tests of a person's blood or breath is admissible in
evidence if:

(i) a breath test or preliminary alcohol screening test was performed by a person certified by the forensic
sciences division of the department to administer the test;

(ii) a blood sample was analyzed in a laboratory operated or certified by the department or in a laboratory
exempt from certification under the rules of the department and the blood was withdrawn from the person by a
person competent to do so under 61-8-405(1);

(c) a report of the facts and results of a physical, psychomotor, or physiological assessment of a person is
admissible in evidence if it was made by a person trained by the department or by a person who has received
training recognized by the department.

(2) If the person under arrest refused to submit to one or more tests under 61-8-402, whether or not a
sample was subsequently collected for any purpose, proof of refusal is admissible in any criminal action or
proceeding arising out of acts alleged to have been committed while the person was driving or in actual physical
control of a vehicle upon the ways of this state open to the public, while under the influence of alcohol, drugs,
or a combination of alcohol and drugs. The trier of fact may infer from the refusal that the person was under the
influence. The inference is rebuttable.

(3) The provisions of this part do not limit the introduction of any other competent evidence bearing on the

question of whether the person was under the influence of alcohol, drugs, or a combination of alcohol and
drugs. '

61-13-106. Evidence not admissible. Evidence of compliance or failure to comply with 61-13-103 is not

admissible in any civil action for personal injury or property damage resulting from the use or operation of a
motor vehicle, and failure to comply with 61-13-103 does not constitute negligence.

27-6-704. Panel proceedings and decision privileged from disclosure in court actions. (1) A panel member may
not be called to testify in a proceeding concerning the deliberations, discussions, decisions, and internal
proceedings of the panel.

(2) The decision and the reasoning and basis for the decision of the panel are not admissible as evidence in an
action subsequently brought in a court of law and are not evidence for any purpose in an action brought under
33-18-201, 33-18-242, or common law.

26-1-814. Statement of apology, sympathy, or benevolence -- not admissible as evidence of admission of liability
for medical malpractice. (1) A statement, affirmation, gesture, or conduct expressing apology, sympathy,
commiseration, condolence, compassion, or a general sense of benevolence relating to the pain, suffering, or
death of a person that is made to the person, the person's family, or a friend of the person or of the person's
family is not admissible for any purpose in a civil action for medical malpractice.
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(2) As used in this section, the following definitions apply:

(a) "Apology" means a communication that expresses regret.

(b) "Benevolence" means a communication that conveys a sense of compassion or commiseration emanating
from humane impulses.

(c) "Communication" means a statement, writing, or gesture.

(d) "Family” means the spouse, parent, spouse's parent, grandparent, stepmother, stepfather, child,
grandchild, sibling, half-sibling, or adopted children of a parent of an injured party.

26-1-813. Mediation -- confidentiality -- privilege -- exceptions. (1) Mediation means a private, confidential,
informal dispute resolution process in which an impartial and neutral third person, the mediator, assists
disputing parties to resolve their differences. In the mediation process, decisionmaking authority remains with
the parties and the mediator does not have authority to compel a resolution or to render a judgment on any
issue. A mediator may encourage and assist the parties to reach their own mutually acceptable settlement by
facilitating an exchange of information between the parties, helping to clarify issues and interests, ensuring that
relevant information is brought forth, and assisting the parties to voluntarily resolve their dispute.

(2) Except upon written agreement of the parties and the mediator, mediation proceedings must be:

(a) confidential;

(b) held without a verbatim record; and

(c) held in private. _

(3) A mediator’s files and records, with the exception of signed, written agreements, are closed to all persons
unless the parties and the mediator mutually agree otherwise. Except as provided in subsection (5), all
mediation-related communications, verbal or written, between the parties or from the parties to the mediator
and any information and evidence presented to the mediator during the proceedings are confidential. The
mediator's report, if any, and the information or recommendations contained in it, with the exception of a
signed, written agreement, are not admissible as evidence in any action subsequently brought in any court of
law or before any administrative agency and are not subject to discovery or subpoena in any court or
administrative proceeding unless all parties waive the rights to confidentiality and privilege.

(4) Except as provided in subsection (5), the parties to the mediation and a mediator are not subject to
subpoena by any court or administrative agency and may not be examined in any action as to any
communication made during the course of the mediation proceeding without the consent of the parties to the
mediation and the mediator.

{5) The confidentiality and privilege provxsuons of this section do not apply to information revealed in a
mediation if disclosure is:

(a) required by any statute;

(b) agreed to by the parties and the mediator in writing, whether prior to, during, or subsequent to the
mediation; or

(c) necessary to establish a claim or defense on behalf of the mediator in a controversy between a party to
the mediation and the mediator.

(6) Nothing in this section prohibits a mediator from conveying information from one party to another during
the mediation, unless a party objects to disclosure.

3-1-318. Surcharges upon certain criminal convictions -- exception. (1) Except as provided in subsection (2), all
courts of limited jurisdiction, except small claims courts, shall impose a $10 surcharge on a defendant who is
convicted of criminal conduct under state statute or who forfeits bond.

(2) A court may not waive payment of the surcharge unless the court determines that the defendant is unable
to pay the surcharge. Inability to pay must be supported by a sworn statement from the defendant
demonstrating financial inability to pay without substantial hardship in providing for personal or family
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necessities. The statement is not admissible in the proceeding unless offered for impeachment purposes and is
not admissible in a subsequent prosecution for perjury or false swearing.
(3) The surcharge imposed by this section is not a fee or a fine and must be imposed in addition to other
taxable court costs, fees, or fines. The surcharge may not be used in determining the jurisdiction of any court.
(4) The amounts collected under this section must be forwarded to the department of revenue for deposit in
the account created in 44-10-204.

28-2-903. What contracts must be in writing. (1) The following agreements are invalid unless the agreement or
some note or memorandum of the agreement is in writing and subscribed by the party to be charged or the
party's agent:

(a) an agreement that by its terms is not to be performed within a year from the making of the agreement;

(b) a special promise to answer for the debt, default, or miscarriage of another, except in the cases provided
forin 28-11-105;

(c) an agreement made upon consideration of marriage other than a mutual promise to marry;

(d) an agreement for the leasing for a longer period than 1 year or for the sale of real property or of an
interest in real property. The agreement, if made by an agent of the party sought to be charged, is invalid unless
the authority of the agent is in writing and subscribed by the party sought to be charged.

(e) an agreement authorizing or employing an agent or broker to purchase or sell real estate for
compensation or a commission.

(2) Evidence of an agreement described in subsections (1)(a) through (1)(d) is not admissible without the
writing or secondary evidence of the writing's contents.

(3) Evidence is not admissible to charge a person upon a representation as to the credit of a third person
unless the representation or some memorandum of the representation is in writing and either subscribed by or
in the handwriting of the party to be charged.

(4) Subsections (1) and (2) do not apply to agreements subject to the Uniform Commercial Code.

46-14-217. Admissibility of statements made during examination or treatment. A statement made for the
purposes of psychiatric or psychological examination or treatment provided for in this section by a person
subjected to examination or treatment is not admissible in evidence against the person at trial on any issue
other than that of the person's mental condition. It is admissible on the issue of the person's mental condition,
whether or not it would otherwise be considered a privileged communication, only when and after the
defendant presents evidence that due to a mental disease or defect the defendant did not have a particular
state of mind that is an element of the offense charged.

33-1-1403. Confidentiality. (1) The statement of actuarial opinion must be provided with the annual statement
in accordance with the appropriate NAIC property and casualty annual statement instructions and is a public
writing, within the meaning of 2-6-101.

(2) (a) Actuarial reports, work papers, and actuarial opinion summaries retained by the commissioner are
trade secrets and are privileged. The materials must be given confidential treatment, are not subject to
subpoena, and are not subject to discovery, and the materials are not admissible in evidence in any private civil
litigation.

(b) Subsection (2)(a) does not limit the commissioner's authority to release the documents to the actuarial
board for counseling and discipline if the material is required for the board's professional disciplinary
proceedings and if the board establishes procedures satisfactory to the commissioner to preserve the
confidentiality of the documents.

(3) This section does not limit the commissioner's authority to use the actuarial reports, work papers,

actuarial opinion summaries, or other information in furtherance of any regulatory or legal action brought as
part of the commissioner's official duties.
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(4) The commissioner and any person who receives actuarial reports, work papers, actuarial opinion
summaries, or other information while acting under the authority of the commissioner may not testify in any
private civil action concerning the documents or information subject to the provisions of subsection (2).

(5) To assist in the performance of the commissioner's duties, the commissioner may provide and receive
documents and information pursuant to 33-1-311.

(6) A waiver of privilege or claim of confidentiality in the actuarial reports, work papers, or actuarial opinion
summaries does not result from disclosure to the commissioner under this section or result from the exchange
of documents and information authorized in subsections (2)(b) and (5).

40-15-202. Order of protection -- hearing -- evidence. (1) A hearing must be conducted within 20 days from the
date that the court issues a temporary order of protection. The hearing date may be continued at the request of
either party for good cause or by the court. If the hearing date is continued, the temporary order of protection
must remain in effect until the court conducts a hearing. At the hearing, the court shall determine whether good
cause exists for the temporary order of protection to be continued, amended, or made permanent.

(2) The respondent may request an emergency hearing before the end of the 20-day period by filing an
affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An emergency
hearing must be set within 3 working days of the filing of the affidavit.

(3) The order of protection may not be made mutually effective by the court. The respondent may obtain an
order of protection from the petitioner only by filing an application for an order of protection and following the
procedure described in this chapter.

(4) (a) Except as provided in subsection (4)(b), evidence concerning a victim's sexual conduct is not admissible
in a hearing under this section.

(b) Evidence of a victim's past sexual conduct with the offender or evidence of specific instances of the
victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a hearing under
this section only if that sexual conduct is at issue in the hearing.

(5) If a respondent proposes to offer evidence subject to subsection (4)(b), the trial judge shall order a
separate hearing to determine whether the proposed evidence is admissible under subsection (4)(b).

25-7-105. Offer of settlement. (1) At any time more than 60 days after service of the complaint and more than
30 days before the trial begins, any party may serve upon the adverse party a written offer to settle a claim for
the money or property or to the effect specified in the offer. If within 10 days after the service of the offer, the
adverse party serves written notice that the offer is accepted, either party may then file the offer and notice of
acceptance together with proof of service of the offer and notice of acceptance with the clerk of court and the
court shall enter judgment. An offer not accepted is considered withdrawn and evidence of the offer is not
admissible except in a proceeding to determine costs. If the final judgment is less favorable to the offeree than
the offer, the offeree shall pay the costs incurred by the offeror after the offer was made. The fact that an offer
is made but not accepted does not preclude a subsequent offer.

(2) When the liability of one party to another has been determined by verdict, order, or judgment, but the
amount or extent of the liability remains to be determined by further proceedings, either party may make a
written offer of settlement. The offer has the same effect as an offer before trial, and the applicable provisions
of subsection (1) apply if the offer is served within a reasonable time not less than 10 days prior to the
commencement of a hearing to determine the amount or extent of liability.

(3) For the purposes of this section, costs include reasonable attorney fees.

(4) This section applies only to an action or claim for which the amount contained in a pleading is $50,000 or
less, exclusive of costs, interest, and service charges, and the action or claim:

(a) arises from contract or breach of contract, other than a contract of insurance, bond, surety, or warranty;
or

(b} involves real property.
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70-20-113. Notice of presence of smoke and carbon monoxide detectors upon sale of dwelling -- definitions.
(1) Upon the sale or transfer of ownership of a dwelling not otherwise required to have a carbon monoxide
detector and a smoke detector, the seller shall provide a written notice to the buyer in a buy-sell agreement or
at the time of the sale to the buyer that the dwelling is equipped or is not equipped with a carbon monoxide
detector and smoke detectors or other fire detection devices.

(2) Neither the seller nor the seller's agent nor the buyer's agent is liable in a civil action for failure to comply
with or for negligence in complying with the requirements of subsection (1). Evidence of failure to comply with
or of negligence in complying with subsection (1) is not admissible in a civil action.

(3) In this section, the following definitions apply:

(a) "Carbon monoxide detector” means a device that detects the presence of carbon monoxide and emits an

- alarm at elevated levels of carbon monoxide.

(b) "Dwelling" means a building or portion of a building, including a mobile home or housetrailer, that
contains not more than two dwelling units.

(c) "Dwelling unit" means a building or portion of a building that contains living facilities with provision for
sleeping, eating, cooking, and sanitation for not more than one family.

(d) "Smoke detector" means a device that detects visible or invisible particles or combustion.

70-30-305. Condemnor to make offer upon appeal -- award of expenses of litigation. (1) The condemnor shall,
within 30 days after an appeal is perfected from the condemnation commissioner's award or report or not more
than 60 days after the waiver of appointment of commissioners, submit to the condemnee a written final offer
of judgment for the property sought to be taken, together with the accrued necessary expenses of the
condemnee. If at any time prior to 10 days before trial the condemnee serves written notice that the offer is
accepted, either party may then file the offer and notice of acceptance, together with proof of service of the
acceptance, and judgment must be entered. An offer not accepted is considered withdrawn and evidence of the
offer is not admissible at the trial except in a proceeding to determine costs. The fact that an offer is made but
not accepted does not preclude a subsequent offer.

(2) In the event of litigation and when the condemnee prevails by receiving an award in excess of the final
offer of the condemnor, the court shall award necessary expenses of litigation to the condemnee.

45-5-505. Deviate sexual conduct. (1) A person who knowingly engages in deviate sexual relations or who
Causes another to engage in deviate sexual relations commits the offense of deviate sexual conduct.

(2) A person convicted of the offense of deviate sexual conduct shall be imprisoned in the state prison for any
term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

(3) The fact that a person seeks testing or receives treatment for the HIV-related virus or another sexually
transmitted disease may not be used as a basis for a prosecution under this section and is not admissible in
evidence in a prosecution under this section.

27-1-221. Punitive damages -- liability -- proof -- award. (1) Subject to the provisions of 27-1-220 and this
section, reasonable punitive damages may be awarded when the defendant has been found guilty of actual
fraud or actual malice.

(2) A defendant is guilty of actual malice if the defendant has knowledge of facts or intentionally disregards
facts that create a high probability of injury to the plaintiff and:

(a) deliberately proceeds to act in conscious or intentional disregard of the high probability of injury to the
plaintiff; or

(b) deliberately proceeds to act with indifference to the high probability of injury to the plaintiff.

(3) A defendant is guilty of actual fraud if the defendant:

(a) makes a representation with knowledge of its falsity; or
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(b) conceals a material fact with the purpose of depriving the plaintiff of property or legal rights or otherwise
causing injury.

(4) Actual fraud exists only when the plaintiff has a right to rely upon the representation of the defendant and
suffers injury as a result of that reliance. The contract definitions of fraud expressed in Title 28, chapter 2, do not
apply to proof of actual fraud under this section.

(5) All elements of the claim for punitive damages must be proved by clear and convincing evidence. Clear
and convincing evidence means evidence in which there is no serious or substantial doubt about the correctness
of the conclusions drawn from the evidence. It is more than a preponderance of evidence but less than beyond a
reasonable doubt.

(6) Liability for punitive damages must be determined by the trier of fact, whether judge or jury.

(7) (a) Evidence regarding a defendant's financial affairs, financial condition, and net worth is not admissible
in a trial to determine whether a defendant is liable for punitive damages. When the jury returns a verdict
finding a defendant liable for punitive damages, the amount of punitive damages must then be determined by
the jury in an immediate, separate proceeding and be submitted to the judge for review as provided in
subsection (7)(c). In the separate proceeding to determine the amount of punitive damages to be awarded, the
defendant's financial affairs, financial condition, and net worth must be considered.

(b) When an award of punitive damages is made by the judge, the judge shall clearly state the reasons for
making the award in findings of fact and conclusions of law, demonstrating consideration of each of the
following matters:

(i) the nature and reprehensibility of the defendant's wrongdoing;

(i) the extent of the defendant's wrongdoing;

(iii) the intent of the defendant in committing the wrong;

(iv) the profitability of the defendant's wrongdoing, if applicable;

(v) the amount of actual damages awarded by the jury;

(vi) the defendant's net worth;

(vii) previous awards of punitive or exemplary damages against the defendant based upon the same wrongful
act;

(viii) potential or prior criminal sanctions against the defendant based upon the same wrongful act; and

(ix) any other circumstances that may operate to increase or reduce, without wholly defeating, punitive
damages.

(c) The judge shall review a jury award of punitive damages, giving consideration to each of the matters listed
in subsection (7)(b). If after review the judge determines that the jury award of punitive damages should be
increased or decreased, the judge may do so. The judge shall clearly state the reasons for increasing, decreasing,
or not increasing or decreasing the punitive damages award of the jury in findings of fact and conclusions of law,
demonstrating consideration of each of the factors listed in subsection (7)(b).

(8) This section is not intended to alter the Montana Rules of Civil Procedure governing discovery of a
defendant’s financial affairs, financial condition, and net worth.
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