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CONFORMITY WITH STATE AND FEDERAL CONSTITUTIONS

As required pursuant to section 5-11-112(1)(c), MCA, it is the Legislative Services Division's
statutory responsibility to conduct "legal review of draft bills". The comments noted below
regarding conformity with state and federal constitutions are provided to assist the Legislature
in making its own determination as to the constitutionality of the bill. The comments are based
on an analysis of relevant state and federal constitutional law as applied to the bill. The
comments are not written for the purpose of influencing whether the bill should become law but
are written to provide information relevant to the Legislature's consideration of this bill. The
comments are not a formal legal opinion and are not a substitute for the judgment of the
Jjudiciary, which has the authority to determine the constitutionality of a law in the context ofa
specific case. '

Legal Reviewer Comments:

L.C0439, as drafted, may raise potential constitutional issues associated with the due process
provisions of Article I, section 17, of the Montana Constitution and the Fourteenth Amendment
to the United States Constitution. Article II, section 17, of the Montana Constitution provides
“No person shall be deprived of life, liberty, or property without due process of law." Section 1
of the Fourteenth Amendment to the United States Constitution provides "[N]or shall any State
deprive any person of life, liberty, or property, without due process of law . . . ."

L.C0439, Section 1 (2)(b) as drafted, authorizes that a person holding an agister's lien may retain
possession of livestock until the amount due on the lien is paid. If payment on the agister's lien
is not made within 30 days, the person entitled to the lien may enforce the lien through a sheriff's
sale of the livestock covered by the lien (Section 3). Under Section 3, the sheriff is required to
give notice, 10 days prior to the sale of the livestock, to the person that is subject to the lien.

L.C0439, as drafted, does not provide the person subject to the lien an opportunity to be heard
prior to the sale of the property subject to the lien. The United States District Court for the

District of Montana has held that constitutional due process in the enforcement of an agister's
lien requires both notice and an opportunity to be heard. (Cox v. Yellowstone County, 795 F.




Supp. 2d 1128, 2011). Consequently, a potential issue is whether denying the person subject to
the agister's lien an opportunity to be heard violates the constitutional due process provisions.

Requester Comments: None



