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L What is HB 505?

HB 505 is a short two page bill that will end the confusion over whether physician-
assisted suicide is legal in Montana by clearly stating that physician-assisted suicide is not legal.!

2. What is assisted suicide?

Assisted suicide means that someone provides the means and/or information for another
person to commit suicide. When a physician provides the means and/or the information, a more
precise term is physician-assisted suicide.

3. Why is legalization a bad idea?

In the two states where physician-assisted suicide is legal (Oregon and Washington), the
following problems have emerged:

a. People are encouraged to throw away their lives.

In Oregon and Washington, assisted suicide laws apply to patients predicted to have less
than six months to live. Doctor predictions of life expectancy can, however, be wrong.?
Moreover, treatment can lead to recovery. Consider Oregon resident Jeanette Hall, who was
diagnosed with cancer and adamant that she would “do” Oregon’s law.’ Her doctor convinced
her to be treated instead.* Now, 12 years later, “she is thrilled to be alive.”

With legal assisted suicide, people with many quality years left are encouraged to throw
away their lives®.

: A copy of HB 505 is attached hereto at A-1 & A-2.

2 See e.g., Nina Shapiro, “Terminal Uncertainty: Washington’s new “Death With Dignity” law allows doctors
to help people commit suicide —once they’ve determined that the patient has only six months to live. But what if
they’re wrong?,” The Seattle Weekly, 01/14/09. (Attached hereto at A-3 to A-8). Also available at
http://www.seattleweekly.com/2009-01-1 4/news/terminal-uncertainty

3 See Affidavit of Kenneth R. Stevens, JR., MD, 19 3-4, Leblanc v Canada, dated September 18, 2012
(Attached hereto at A-9); and Affidavit of Jeanette Hall, Y3, Leblanc v Canada, dated August 17, 2012. (Attached

at A-16).

4 Stevens Affidavit, { 5-6 (attached hereto at A-10); and Hall Affidavit, 93 (attached hereto at A-16).
: Stevens Affidavit, 6. (Attached at A-10).
6 Accord. James D. McGaughey, Executive Director, Connecticut Office of Protection and Advocacy for

Persons with Disabilities, “Why Do So Many Disability Groups Oppose Physician Assisted Suicide,” adapted from
article in International Social Role Valorization Journal, 2010, as of February 26, 2013, available at

C:\Users\Margaret\Documents\ASE Files\Montana\HB 505 Bill Report. wpd




b. The Oregon and Washington laws are a recipe for elder abuse

Proponents claim that the assisted suicide laws in Oregon and Washington provide
“choice” for patients. These laws are instead a recipe for elder abuse. The most obvious reason
is due to a lack of oversight when the lethal dose is administered. No doctor is required to be
present; not even a witness is required.” This creates the opportunity for an heir, or someone else
who will benefit from the patient’s death, to administer the lethal dose to the patient without his
consent.® Even if he struggled, who would know?°

c. Legalization has empowered the Oregon Health Plan to steer
patients to suicide

In Oregon, legalization of assisted suicide has empowered the Oregon Health Plan
(Medicaid) to steer patients to suicide. The most well known cases are Barbara Wagner and
Randy Stroup.'” Each wanted treatment.!" The Plan denied coverage and offered to pay for their
suicides instead."” Wagner was devastated."® She said “I’m not ready to die.”™ Stroup said
“This is my life they’re playing with.”'®

http://www.montanansagainstassistedsuicide.org/20 13/03/why-do-so-many-disability-groups-oppose.html
! See Oregon’s entire act at ORS127.800-.897, and Washington’s entire act at RCW 70.245.010 et. seq.

8 The drugs used, Secobarbital and Pentobarbital (nembutal), are water and alcohol soluble and therefore
injectable, for example, when a person is asleep. A person could also fail to give consent if he were drunk and/or
otherwise cognitively impaired at the time of ingestion. Regarding solubility, see
http://www.drugs.com/pro/seconal-sodium.html and http://www.rxlist.com/nembutal-drug.htm

> For more detail, see Margaret Dore, "'Death with Dignity": What Do We Advise Our Clients?," Bar
Bulletin, May 2009, attached hereto at A-18 to A-20., also available at
https://www.kcba.org/newsevents/barbulletin/BView.aspx?Month=05&Year=2009&AID=article5.htm

10 See Susan Donaldson James, "Death Drugs Cause Uproar in Oregon," ABC News, August 6, 2008
(attached hereto at A-21 to A-24), also available at http://abcnews.go.com/Health/story?id=5517492&page=1 and
"Letter noting assisted suicide raises questions," KATU TV, July 30, 2008 (attached hereto at A-25 & A-26), also
available at http://www.katu.com/news/specialreports/26119539.html

i Id.

12 Id.

12 Id.

Lt KATU TV supra. (Attached hereto at A-25).
= ABC News, supra. (Attached hereto at A-22).
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Today, the Oregon Health Plan continues to use coverage and/or financial incentives to
steer patients to suicide. For more detail, see the affidavit of Kenneth Stevens, MD, cited in the

footnote below.'¢

d. Legalization has empowered doctors and nurses to steer
patients to suicide

In Oregon and Washington, doctors and nurses steer patients to suicide. Kathryn Judson
provides this example:

To my surprise and horror, during the exam I overheard the doctor
giving my husband a sales pitch for assisted suicide. “Think of
what it will spare your wife, we need to think of her” he said, as a
clincher.

Now, if the doctor had wanted to say “I don't see any way I can
help you, knowing what I know, and having the skills I have” that
would have been one thing. If he'd wanted to opine that certain
treatments weren't worth it as far as he could see, that would be one
thing. But he was tempting my husband to commit suicide. . . .

We got a different doctor, and David lived another five years or so.
But after that nightmare in the first doctor's office, and encounters
with a “death with dignity” inclined nurse, I [became] afraid to
leave my husband alone again with doctors and nurses for fear
they'd morph from care providers to enemies, with no one around
to stop them."”

e. Patient stress and fear

Consider also the letter below by nurse Marlene Deakins, and her brother, Ron Olfert,
now deceased from Sanders County. They state:

Our brother, Wes Olfert, . . . died in Washington State where
assisted suicide is legal. When he was first admitted to the
hospital, he made the mistake of asking for information about

1o Affidavit of Kenneth Stevens, MD, {1 8 to 12. (Attached hereto at A-10 & A-1 1, & exhibits at A-13)
7 Kathryn Judson, “I was afraid to leave my husband alone,” Montanans Against Assisted Suicide, at

http://www.montanansagainstassistedsuicide.org/20 13/01/i-was-afraid-to-leave-my-husband-alone.html, orginally
published in The Hawaii Free Press, February 15, 2011.
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assisted suicide. We say a mistake, because this set off a chain of
events that interfered with his care and caused him unnecessary
stress in what turned out to be the last months of his life.

By asking the question, he was given a "palliative care" consult by
a doctor who heavily and continually pressured him to give up on
treatment before he was ready to do so. It got so bad that Wes
actually became fearful of this doctor and asked us and a friend to
not leave him alone with her.'®

I, Trauma and a question of voluntariness

In my law practice, I have had two clients whose parents signed up for the lethal dose. In
one case, one side of the family wanted the parent to take the lethal dose while the other did not.
The parent spent the last months of his life traumatized and/or struggling over the decision of
whether or not to kill himself. My client was also traumatized. The parent did not take the lethal

dose and died a natural death

In the other case, it's unclear that the father's death was voluntary due to his having
refused to take the lethal dose at his first suicide party (“I'm going to bed, you’re not killing me”)
and then being high on alcohol the next night when he took the dose at a smaller party.

It’s unclear because the person who told this to my client recanted and my client did not
want to pursue the matter further. However, as a lawyer who has worked on divorce cases, I
couldn't help but notice that if the father's much younger spouse had divorced him, he would
have got the house. This way, she got everything.

g. Proposals for expansion

The Washington State assisted suicide law went into effect just four years ago in 2009.
There have already been proposals to expand that law to direct euthanasia of non-terminal
people."” Last March, there was also an article in the Seattle Times (the largest paper in the state)

18 Ron Olfert and Marlene Deakins RN, Letter to the Board of Medical Examiners, “He made the mistake of
asking for information about assisted suicide,” June 29, 2012. (Attached hereto at A-27). (Accuracy confirmed by
Margaret Dore, the writer of this memo, who spoke with both Ron Olfert and Marlene Deakins). Also, available at
http://www.montanansagainstassistedsuicide.org/2012/06/dear-board-of-medical-examiners-we-are.html.

1 See Brian Faller, "Perhaps it's time to expand Washington's Death with Dignity Act, The Olympian,
November 16, 2011, (“To improve the chances of passage, [Washington’s] Death with Dignity Act was written to
apply only to the choices of the terminally ill . . . This raises the question whether, if the act continues to work as
intended, we should extend the choice of voluntary euthanasia to: . . . Persons who are not terminally ill . . .”)
Available at http://www.theolympian.com/2011/11/16/1878667/perhaps-its-time-to-expand-washingtons.html
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suggesting euthanasia for people unable to afford care, which would be involuntary euthanasia.
See Jerry Large, "Planning for old age at a premium," The Seattle Times, March 8, 2012 ("After
Monday's column, . . . a few [readers] suggested that if you couldn't save enough money to see
you through your old age, you shouldn't expect society to bail you out. At least a couple
mentioned euthanasia as a solution.") (Emphasis added).”

4. Can a person be sued for assisting a suicide in Montana?

Yes. In Montana, a person who causes or fails to prevent a suicide can be found civilly
liable when: (1) the person causes another person to commit suicide; or (2) the person fails to
prevent suicide in a custodial situation where suicide is foreseeable. The latter situation typically
involves a hospital or prison. See Krieg v. Massey, 239 Mont. 469, 472-3 (1989).%"

B. What about criminal liability?

On the criminal side, persons who purposely or deliberately assist a suicide can be
prosecuted for “aiding or soliciting suicide” and/or homicide. In the case of a doctor offender,
there is a potential defense to prosecution based on Baxter v. State, 354 Mont. 234 (2009). This
case did not, however, legalize assisted suicide. Attorneys Greg Jackson and Matt Bowman state:

[T]he Court's narrow decision didn't even "legalize" assisted
suicide. . .. After Baxter, assisted suicide continues to carry both
criminal and civil liability risks for any doctor, institution, or lay
person involved..?

6. Has Montana always prohibited assisted suicide?
Yes. Assisted suicide has been continuously prohibited in Montana since at least 1895.

This is when the Legislature enacted a criminal statute prohibiting assisted suicide as a "crime
against the public safety."” In 1907, 1921 and 1947, this statute was re-codified, but its text

20 Attached hereto at A-32. Also available at http:/seattletimes.nwsource.com/text/2017693023.html

4 See also Nelson v. Driscoll, 295 Mont. 363, 1932-33 (1999) (describing Krieg with approval); and
Edwards v. Tardif, 240 Conn. 610, 692 A.2d 1266 (1997) (affirming a civil judgment against a physician who had
prescribed an “excessively large dosage” of barbiturates to a suicidal patient who then killed herself with the

barbiturates).

2 “Analysis of Implications of the Baxter Case on Potential Criminal Liability,” Spring 2010, at
http://www.montanansagainstassistedsuicide.org/p/baxter-case-analysis.html

23 Section 698, Pen. C. 1895.

C:\Users\Margaret\Documents\ASE Files\Montana\HB 505 Bill Report.wpd




remained unchanged.” The statute stated:

Every person who deliberately aids, or advises or encourages
another to commit suicide is guilty of a felony. %

In 1973, the statute was repealed and the offense of assisted suicide was moved to the
homicide statutes. This was done as part of a new Criminal Code drafted by the Criminal Law
Commission.* If the suicide occurred, the offense was homicide.?” If the suicide did not occur,
the offense was “aiding or soliciting suicide.”® The Criminal Law Commission Comments stated
that a victim’s consent was not a defense, as follows:

If the conduct of the offender made him the agent of the death, the
offense is criminal homicide, notwithstanding the consent or even
the solicitations of the victim. (Emphasis added).”

In 1981, the Legislature added a monetary penalty.*
T How did the Montana Supreme Court’s decision in Baxfer come about ?
On December 8, 2008, a district court judge issued a decision holding that there is a right

to physician-assisted suicide under the Montana State Constitution.>! On December 3 1, 2009, the
Supreme Court of Montana issued Baxter v. State, which vacated that holding.** The Court

e In 1907, § 698, Pen. C. 1895 was reenacted as § 8529, Rev. C. 1907. In 1921, the statute was reenacted as
§ 11261, R.C.M. In 1947, the statute was reenacted as § 94-35-215.

= Id.

28 See Guide to the Montana Criminal Law Commission records1957-1973,

http://nwda.orbiscascade.org/ark:/80444/xv73546

7 See Montana Legislative Services Division, 2012 Annotations to the Montana Code Annotated, p. 271
(Annotator’s Note regarding 45-5-105, MCA).

® 45-5-105(1), MCA.

» Criminal Law Commission Comments regarding 45-5-105, MCA. (Attached hereto at A-33)
o See 45-5-105(2).

3 Baxter v. State., 354 Mont. 234, 997 & 9, 224 P.3d 1211, 2009 MT 449,

e Id., 51
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stated: “The District Court’s ruling on the constitutional issues is vacated . . .”*
The vote to vacate the Constitutional ruling was six justices to one.**

8. What else did Baxter do?

Baxter held that a patient’s consent to assisted suicide is a defense to a homicide charge
against an assisting physician.”> When making this holding, the Court said that it was not bound
by the Criminal Law Commission Comments, providing that a victim cannot consent, because the
language of the Comments did not appear in the statutes themselves.*

Baxter also determined that physician-assisted suicide is not against Montana public
policy.”” The Court, however, overlooked Krieg v. Massey and other case law cited above
imposing civil liability against a person who causes or fails to prevent another person’s suicide.*®

The Court also overlooked elder abuse. Baxter states that the only person “who might
conceivably be prosecuted for criminal behavior is the physician who prescribes a lethal dose of
medication.”® Baxter thereby overlooked criminal behavior by family members and others who
benefit from a patient’s death, for example, due to an inheritance. The Court thereby overlooked

¥ Id.

34 Justice James Nelson, who is no longer on the court, was the only justice who voted to affirm a
constitutional right to physician-assisted suicide under the Montana State Constitution. See his concurrence
beginning at § 64. The majority opinion issued by Justice William Leaphart vacated the district court’s
constitutional ruling at 51 (“The District Court’s ruling on the constitutional issues is vacated ...”) Leaphart was
joined by Justices Patricia O. Cotter, John Warner and Brian Morris. Warner’s concurrence, J 54, states “This
Court correctly avoided the constitutional issue . . .” The dissent by Justice Jim Rice, joined by Joe L. Hegel, would
have gone farther to state that there is no constitutional right to assisted suicide under the Montana State
Constitution. See I 111-116.

e Baxter, 354 Mont. at 251, 50, states: “We . . . hold that under § 45-2-211, MCA, “a terminally ill patient’s
consent to physician aid in dying constitutes a statutory defense to a charge of homicide against the aiding physician
when no other consent exceptions apply.”

3 The Court stated: “[T]he comments analyze language, such as ‘agent of death,’ that does not even appear in
the aid or soliciting statute or anywhere else in the Montana code.” Baxter, 354 Mont. at 249, q42.

e Baxter, 354 Mont. at 250,  49.
3 See Baxter in its entirety.
2 Baxter, 354 Mont. at 239, § 11.
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Montana’s explicit public policy to prevent elder abuse.®
9. Why is HB 505 needed now?

Baxter did not legalize physician-assisted suicide. Suicide proponents such as Dr. Stephen
Speckart have conceded this point.*! Baxter is, however, confusing.

This confusion has allowed suicide proponents to claim that assisted suicide is legal now.*
Proponents are also attempting to recruit doctors to assist suicides with the false assurance that it is
legally safe to do s0.* A doctor so recruited, who assists a suicide, could find himself sued or even
prosecuted for homicide. On the other hand, the present confusion could frustrate a civil and/or
criminal action by an aggrieved party, such as a son or daughter outraged that the doctor has caused
their father’s death.

With the present situation, it’s hard to know legally what will happen. Meanwhile, there is
no assurance that the suicide will be voluntary and/or not the product of abuse or coercion, for
example, in the inheritance situation. There is no assurance that the victim will not be a person
with many quality years left, if only he had not been steered to suicide.

If instead, the law is clarified that physician-assisted suicide is not legal, there will be a
clear tool for law enforcement, the medical profession and other interested parties to protect
citizens from the negative consequences of assisted suicide legalization (steerage, people throwing
their lives away, etc.). This is why HB 505 is needed now, to stop the confusion to protect both
doctors and the public.

40 See e.g., the Montana Elder and Persons With Developmental Disabilities Abuse Prevention Act, 52-3-801,
MCA; the Protective Services Act for Aged Persons or Disabled Adults, 52-3-201, MCA; and the “Montana Older
Americans Act,” 52-3-501, et. al., MCA.

4 In 2009, Dr. Speckart testified in support of SB 167, which had sought to legalize assisted suicide in
Montana. He stated: "[M]ost physicians feel significant dis-ease with the limited safeguards and possible risk of
criminal prosecution after the Baxter decision." See transcript at
http://maasdocuments.ﬁles.wordpress.com/ZO13/03/speckart-transcript.pdf (Attached at A-34)

# See letter from Stephen Speckart and George Risi, to Montana doctors, dated March 5, 2012 (stating “no
basis exists [under Baxter] to prosecute a physician for providing aid in dying [physician-assisted suicide]”).
(Attached at A-35). See also the Letter from Gabor Benda, MD (regarding his receipt of that letter). (Attached at A-
36)

42 Id. See also Editorial written by Dr, Speckart and other suicide proponents, “HB 505 threatens rights of

terminally ill patients,” March 16, 2013 (“[T]he Baxter v. Montana decision made Montana the third U.S. State
where physician aid in dying [physician-assisted suicide] is a legal medical choice”). (Attached at a-37)
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10. How does HB 505 end the confusion?

HB 505 ends the confusion by clearly stating that physician-assisted suicide is not legal.
HB 505 does this by clarifying Montana’s existing prohibition against “aiding or soliciting suicide”
in 45-5-105.* The bill states:

A person who purposely aids or solicits another person to commit

suicide, but-such-suicide-doesnotocenr, including physician-assisted

suicide, commits the offense of aiding or soliciting suicide.*’

11.  Does HB 505 give doctors a safe harbor?

Yes. HB 505 gives doctors a clear safe harbor by expressly providing that the term,
“physician-assisted suicide,” does not include palliative care to a dying person or any act to
withhold or withdraw treatment authorized under the Rights of the Terminally Ill Act. (Title 50,
Chapters 9) .* In other words, the law regarding palliative care and the withholding or
withdrawing of treatment remains unchanged.

Please tell your legislators to vote “yes” on HB 505.  For more information, see
www.montanansagainstassistedsuicide.org

Biographies:

Margaret Dore is a lawyer in Washington State where assisted suicide is legal. She is a former
Law Clerk to the Washington State Supreme Court and also to the Washington State Court of
Appeals. She worked for a year as an attorney with the United States Department of Justice. She
has her own law practice. Ms. Dore is also President of Choice is an Illusion, a nonprofit
corporation opposed to assisted suicide. She was an amicus curie in Montana’s assisted suicide
case, Baxter v. State. For more information, see www.margaretdore.com and
www.choiceillusion.org

4 HB 505 can be viewed at http://data.opi.mt.gov/bills/2013/billpdf/HB0505.pdf
4 HB 505, Section 1, lines 13-15.
46 HB 505 states: “The term [physician-assisted suicide] does not include end-of-life palliative care in which a

dying person receives medication to alleviate pain that may incidentally hasten the dying person’s death or any act to
withhold or withdraw life-sustaining treatment authorized pursuant to Title 50, chapters 9 and 10.”
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Bradley D. Williams is President of Montanans Against Assisted Suicide, a Nonprofit, Public
Benefit Corporation based in Hamilton, MT. He can be reached at 406 531 0937 and
bradley@montanansagainstassistedsuicide.org For more information, see
www.montanansagainstassistedsuicide.org
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63rd Legislature HB0505.01

HOUSE BILL NO. 505
INTRODUCED BY K. KERNS

ABILLFORANACTENTITLED: "ANACT CLARIFYING THE OFFENSE OF AIDING OR SOLICITING SUICIDE;
CLARIFYING THAT PHYSICIAN-ASSISTED SUICIDE IS A FORM OF AIDING OR SOLICITING SUICIDE;
CLARIFYING THAT THE CONSENT OF A VICTIM IS NOT A DEFENSE TO AIDING OR SOLICITING SUICIDE;
PROVIDING DEFINITIONS; AMENDING SECTION 45-5-105, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 45-5-105, MCA, is amended fo read:

"45-5-105. Aiding or soliciting suicide. (1) A person who purposely aids or solicits another person to
commit suicide, but-stich-suicide-doesnot-oceur including physician-assisted suicide, commits the offense of
aiding or soliciting suicide.

(2) The consent of a victim is not a defense to the provisions of this section, and 45-2-211 does not

apply.
t2)(3) A person convicted of the offense of aiding or soliciting a suicide shall be imprisoned in the state

prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

(4) For purposes of this section, the following definitions apply:
(a) "Aid" means to facilitate, assist, or help.

(b) (i) "Physician-assisted suicide", also known as physician aid-in-dying, means any actby a physician

of purposely aiding or soliciting another person to end the person's life, including prescribing a drug, compound,
or substance, providing a medical procedure, or directly or indirectly participating in an act with the purpose of

aiding or soliciting suicide.
(ii) The term does not include end-of-life palliative care in which a dying person receives medication to

alleviate pain that may incidentally hasten the dying person's death or any act to withhold or withdraw

life-sustaining treatment authorized pursuant to Title 50, chapters 9 and 10.
(c) "Solicit" has the meaning provided in 45-2-101."
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63rd Legislature HB0505.01
1 NEW SECTION. Section 2. Effective date. [This act] is effective on passage and approval.
2
3 NEW SECTION. Section 3. Applicability. [This act] applies to offenses committed on or after [the
4  effective date of this act].
5 -END -
{;Legislalive
Services -2- Authorized Print Version - HB 505
L\fqlivision
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Termlnal Uncertalnty

Washington’s new “Death With Dignity” law allows

doctors to help people commit suicide—once they’ve
determined that the patient has only six months to live.
But what if they’re wrong?

By Nina Shapiro
published: January 14, 2009

Nina Shapiro
0w R 2%

Maryanne Clayton with her son, Eric, in the Fred Hutch
waiting room: “I just kept going.”

Details:

— Study: Why Now? Timing and
Circumstances of Hastened
Deaths

— Dilemmas by caretakers and other
Oregon studies

— Stats on people who have used
— Harvard professor Nicholas Christakis

looking at the accuracy of
prognosis.

— JAMA study examining the
accuracy of prognosis.

UPDATE: "It Felt Like the Big One"

Oregon's Death with Dignity law.

She noticed the back pain first. Driving to the grocery store,
Maryanne Clayton would have to pull over to the side of the
road in tears. Then 62, a retired computer technician, she
went to see a doctor in the Tri-Cities, where she lived. The
diagnosis was grim. She already had Stage IV lung cancer, the
most advanced form there is. Her tumor had metastasized up
her spine. The doctor gave Clayton two to four months to live.

That was almost four years ago.

]

—

Prodded by a son who lives in Seattle, Clayton sought
treatment from Dr. Renato Martins, a lung cancer specialist at
Fred Hutchinson Cancer Research Center. Too weak to endure
the toxicity of chemotherapy, she started with radiation, which
at first made her even weaker but eventually built her
strength. Given dodgy prospects with the standard treatments,
Clayton then decided to participate in the clinical trial of a new
drug called pemetrexate.

Her response was remarkable. The tumors shrunk, and
although they eventually grew back, they shrunk again when
she enrolled in a second clinical trial. (Pemetrexate has since
been approved by the FDA for initial treatment in lung cancer
cases.) She now comes to the Hutch every three weeks to see
Martins, get CT scans, and undergo her drug regimen. The
prognosis she was given has proved to be "quite wrong."

"I just kept going and going," says Clayton. "You kind of don't
notice how long it's been." She is a plain-spoken woman with a
raspy voice, a pink face, and grayish-brown hair that fell out
during treatment but grew back newly lustrous. "I had to have
cancer to have nice hair," she deadpans, putting a hand to her
short tresses as she sits, one day last month, in a Fred
Hutchinson waiting room. Since the day she was given two to
four months to live, Clayton has gone with her children on a

series of vacations, including a cruise to the Caribbean, a trip to Hawail, and a tour of the Southwest
that culminated in a visit to the Grand Canyon. There she rode a hot-air balloon that hit a snag as it
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descended and tipped over, sending everybody crawling out.

"We almost lost her because she was having too much fun, not from cancer," Martins chuckles.

Her experience underscores the difficulty doctors have in forecasting how long patients have to live—a
difficulty that is about to become even more pertinent as the Washington Death With Dignity Act takes
effect March 4. The law, passed by initiative last November and modeled closely on a 14-year-old law
in Oregon, makes Washington the only other state in the country to allow terminally ill patients to
obtain lethal medication. As in Oregon, the law is tightly linked to a prognosis: Two doctors must say a
patient has six months or less to live before such medication can be prescribed.

The law has deeply divided doctors, with some loath to help patients end their lives and others
asserting it's the most humane thing to do. But there's one thing many on both sides can agree on. Dr.
Stuart Farber, head of palliative care at the University of Washington Medical Center, puts it this way:
"Our ability to predict what will happen to you in the next six months sucks."

In one sense, six months is an arbitrary figure. "Why not four months? Why not eight months?" asks
Arthur Caplan, director of the Center for Bioethics at the University of Pennsylvania, adding that
medical literature does not define the term "terminally ill." The federal Medicare program, however,
has determined that it will pay for hospice care for patients with a prognosis of six months or less.
"That's why we chose six months," explains George Eighmey, executive director of Compassion &
Choices of Oregon, the group that led the advocacy for the nation's first physician-assisted suicide law.
He points out that doctors are already used to making that determination.

To do so, doctors fill out a detailed checklist derived from Medicare guidelines that are intended to
ensure that patients truly are at death's door, and that the federal government won't be shelling out for
hospice care indefinitely. The checklist covers a patient's ability to speak, walk, and smile, in addition
to technical criteria specific to a person's medical condition, such as distant metastases in the case of
cancer or a "CD4 count" of less than 25 cells in the case of AIDS.

No such detailed checklist is likely to be required for patients looking to end their lives in Washington,
however. The state Department of Health, currently drafting regulations to comply with the new law,
has released a preliminary version of the form that will go to doctors. Virtually identical to the one
used in Oregon, it simply asks doctors to check a box indicating they have determined that "the patient
has six months or less to live" without any additional questions about how that determination was
made.

-

Even when applying the rigid criteria for hospice eligibility, doctors often get it wrong, according to
Nicholas Christakis, a professor of medicine and sociology at Harvard University and a pioneer in
research on this subject. As a child, his mother was diagnosed with Hodgkin's disease. "When I was
six, she was given a 10 percent chance of living beyond three weeks," he writes in his 2000 book,
Death Foretold: Prophecy and Prognosis in Medical Care. "She lived for nineteen remarkable
years...I spent my boyhood always fearing that her lifelong chemotherapy would stop working,
constantly wondering whether my mother would live or die, and both craving and detesting prognostic

precision."

Sadly, Christakis' research has shown that his mother was an exception. In 2000, Christakis published
a study in the British Medical Journal that followed 500 patients admitted to hospice programs in
Chicago. He found that only 20 percent of the patients died approximately when their doctors had
predicted. Unfortunately, most died sooner. "By and large, the physicians were overly optimistic,” says
Christakis.

In the world of hospice care, this finding is disturbing because it indicates that many patients aren't
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being referred early enough to take full advantage of services that might ease their final months.
"That's what has frustrated hospices for decades," says Wayne McCormick, medical director of
Providence Hospice of Seattle, explaining that hospice staff frequently don't get enough time with
patients to do their best work.

Death With Dignity advocates, however, point to this finding to allay concerns that people might be
killing themselves too soon based on an erroneous six-month prognosis. "Of course, there is the
occasional person who outlives his or her prognosis,” says Robb Miller, executive director of
Compassion & Choices of Washington. Actually, 17 percent of patients did so in the Christakis study.
This roughly coincides with data collected by the National Hospice and Palliative Care Organization,
which in 2007 showed that 13 percent of hospice patients around the country outlived their six-month

prognoses.

It's not that prognostication is completely lacking in a scientific basis. There is a reason that you can
pick up a textbook and find a life expectancy associated with most medical conditions: Studies have
followed populations of people with these conditions. It's a statistical average. To be precise, it's a
median, explains Martins. "That means 50 percent will do worse and 50 percent will do better."

Doctors also shade their prognoses according to their own biases and desires. Christakis' study found
that the longer a doctor knew a patient, the more likely their prognosis was inaccurate, suggesting that
doctors who get attached to their patients are reluctant to talk of their imminent demise. What's more,
Christakis says, doctors see death "as a mark of failure."

Oncologists in particular tend to adopt a cheerleading attitude "right up to the end," says Brian Wicks,
an orthopedic surgeon and past president of the Washington State Medical Association. Rather than
talk about death, he says, their attitude is "Hey, one more round of chemo!"

But it is also true that one more round of chemo, or new drugs like the one that helped Clayton, or
sometimes even just leaving patients alone, can help them in ways that are impossible to predict. J.
Randall Curtis, a pulmonary disease specialist and director of an end-of-life research program at
Harborview Medical Center, recalls treating an older man with severe emphysema a couple of years
ago. "I didn't think I could get him off life support," Curtis says. The man was on a ventilator. Every
day Randall tested whether the patient could breathe on his own, and every day the patient failed the
test. He had previously made it clear that he did not want to be kept alive by machines, according to
Curtis, and so the doctor and the man's family made the wrenching decision to pull the plug.

But instead of dying as expected, the man slowly began to get better. Curtis doesn't know exactly why,
but guesses that forthat patient, "being off the ventilator was probably better than being on it. He was
more comfortable, less stressed.” Curtis says the man lived for at least a year afterwards.

Curtis also once kept a patient on life support against his better judgment because her family insisted.
"I thought she would live days to weeks," he says of the woman, who was suffering from septic shock
and multiple organ failure. Instead she improved enough to eventually leave the hospital and come
back for a visit some six or eight months later.

"It was humbling," he says. "It was not amazing. That's the kind of thing in medicine that happens
frequently."”

Every morning when Heidi Mayer wakes up, at 5 a.m. as is her habit, she says "Howdy" to her
husband Bud—very loudly. "If he says 'Howdy' back, I know he's OK," she explains.

"There's always a little triumph,"” Bud chimes in. "I made it for another day."

It's been like this for years. A decade ago, after clearing a jungle of blackberries off a lot he had bought
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adjacent to his secluded ranch house south of Tacoma, Bud came down with a case of pneumonia.
"Well, no wonder he's so sick," Heidi recalls the chief of medicine saying at the hospital where he was
brought. "He's in congestive heart failure."

Then 75, "he became old almost overnight," Heidi says. Still, Bud was put on medications that kept
him going—long enough to have a stroke five years later, kidney failure the year after that, and then
the onset of severe chest pain known as angina. "It was scary," says Heidi, who found herself
struggling at 3 a.m. to find Bud's veins so she could inject the morphine that the doctor had given Bud
for the pain. Heidi is a petite blond nurse with a raucous laugh. She's 20 years younger than her
husband, whom she met at a military hospital, and shares his cigar-smoking habit. Bud was a
high-flying psychiatrist in the '8os when he became the U.S. Assistant Secretary of Defense,
responsible for all Armed Forces health activities.

After his onslaught of illnesses, Bud says, his own prognosis for himself was grim. "Looking at a
patient who had what I had, I would have been absolutely convinced that my chance of surviving more
than a few months was very slim indeed."

Bud's doctor eventually agreed, referring him to hospice with a prognosis of six months. That was a
year and a half ago. Bud, who receives visits from hospice staff at home, has since not gotten much
worse or much better. Although he has trouble walking and freely speaks of himself as "dying," he
looks like any elderly grandfather, sitting in a living room decorated with mounted animal heads,
stuffing tobacco into his pipe and chatting about his renewed love of nature and the letter he plans to
write to Barack Obama with his ideas for improving medical care. Despite his ill health, he says the
past few years have been a wonderful, peaceful period for him—one that physician-assisted suicide,
which he opposes, would have cut short.

A year after he first began getting visits from the Franciscan Hospice, the organization sent Dr. Bruce
Brazina to Mayer's home to certify that he was still really dying. It's something Brazina says he does
two to four times a week as patients outlive their six-month prognoses. Sometimes, Brazina says,
patients have improved so much he can no longer forecast their imminent death. In those cases, "we
take them off service"—a polite way of saying that patients are kicked off hospice care, a standard
procedure at all hospices due to Medicare rules. But Brazina found that Mayer's heart condition was
still severe enough to warrant another six-month prognosis, which the retired doctor has just about

outlived again.
"It's getting to the point where I'm a little embarrassed,” Mayer says.

What's going on with him is a little different than what happened to Randall Curtis' patients or to
Maryanne Clayton. Rather than reviving from near death or surviving a disease that normally kills
quickly, Mayer is suffering from chronic diseases that typically follow an unpredictable course. "People
can be very sick but go along fine and stable," Brazina explains. "But then they'll have an acute attack.”
The problem for prognosis is that doctors have no way of knowing when those attacks will be or
whether patients will be able to survive them.

When a group of researchers looked specifically at patients with three chronic conditions—pulmonary
disease, heart failure, and severe liver disease—they found that many more people outlived their
prognosis than in the Christakis study. Fully 70 percent of the 9goo patients eligible for hospice care
lived longer than six months, according to a 1999 paper published in the Journal of the American
Medical Association.

Given these two studies, it's no surprise that in Oregon some people who got a prescription for lethal
medication on the basis of a six-month prognosis have lived longer. Of the 341 people who put
themselves to death as of 2007 (the latest statistics available), 17 did so between six months and two
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years after getting their prescription, according to state epidemiologist Katrina Hedberg. Of course,
there's no telling how long any of the 341 would have lived had they not killed themselves. The
Department of Health does not record how long people have lived after getting prescriptions they do
not use, so there's no telling, either, whether those 200 people outlived their prognosis. Compassion &
Choices of Oregon, which independently keeps data on the people whom it helps navigate the law, says
some have lived as long as eight years after first inquiring about the process (although it doesn't track
whether they ever received the medication and a six-month prognosis).

The medical field's spotty track record with prognosis is one reason Harborview's Curtis says he is not
comfortable participating in physician-assisted suicide. It's one thing to make a six-month prognosis
that will allow patients access to hospice services, he says, and quite another to do so for the purpose
of enabling patients to kill themselves. "The consequences of being wrong are pretty different," he
says.

Under the law, doctors and institutions are free to opt out, and several Catholic institutions like
Providence Hospice of Seattle have already said they will do so. Medical director McCormick finds the
idea of patients killing themselves particularly troubling because "you can't predict what's going to
happen or who's going to show up near the end of your life." He says he has watched people make
peace with loved ones or form wonderful new connections. He's preparing a speech in case patients
ask about the new law: "I will stop at nothing to ensure that you're comfortable. I won't shorten your
life, but I will make it as high-quality as possible."

Thomas Preston, a retired cardiologist who serves as medical director of Compassion & Choices of
Washington, says he has in mind a different kind of speech: "You have to understand that this
prognosis could be wrong. You may have more than six months to live. You may be cutting off some
useful life."

He also says he will advise doctors to be more conservative than the law allows. "If you think it's going
to be six months, hold off on it [writing a prescription]—just to be sure." Instead, he'll suggest that
doctors wait until they think a patient has only one or two months to live.

The UW's Farber leans toward a different approach. While he says he hasn't yet decided whether he
himself will write fatal prescriptions, he plans at least to refer patients to others who will. Given that
prognostic precision is impossible, he says, "I personally just let go of the six months." Instead, he says
he would try to meet what he sees as the "spirit of the law" by assessing that someone is "near" the end
of their life, so that he could say to them, "You're really sick and you're not going to get better."

Knowing exactly when someone is going to die, he continues, is not as important as knowing when
someone "has reached the point where their life is filled with so much suffering that they don't want to

be alive."

Randy Niedzielski reached that point in the summer of 2006, according to his wife Nancy.
Diagnosed with brain cancer in 2000, the onetime Lynnwood property manager had been through
several rounds of chemotherapy and had lived years longer than the norm. But the cancer cells had
come back in an even more virulent form and had spread to his muscle system. "He would have these
bizarre muscle contractions," Nancy recalls. "His feet would go into a cone shape. His arms would
twist in weird angles." Or his chest would of its own volition go into what Nancy calls a "tent position,"
rising up from his arms. "He'd just be screaming in pain."

Randy would have liked to move to Oregon to take advantage of the Death With Dignity Act there,
according to Nancy. But he didn't have time to establish residency as required. That was about six
weeks before his death.
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Nancy, who has become an advocate for physician-assisted suicide, says that typically people are only
weeks or days away from death when they want to kill themselves. Oregon's experience with people
hanging onto their medicine for so long, rather than rushing to use it as soon as they get a six-month
prognosis, bears this out, she says: "A patient will know when he's at the very end of his life. Doctors

don't need to tell you."

Sometimes, though, patients are not so near the end of their life when they're ready to die. University
of Washington bioethics professor Helene Starks and Anthony Back, director of palliative care at the
Seattle Cancer Care Alliance, are two of several researchers who in 2005 published a study that looked
at 26 patients who "hastened"” their death. A few were in Oregon, but most were in Washington, and
they brought about their own demise mostly either by refusing to eat or drink or by obtaining
medication illegally, according to Back and Starks. Three of these patients had "well over six months"
of remaining life, Starks says, perhaps even years.

The paper, published in the Journal of Pain and Symptom Management, quotes from an interview
with one of these patients before she took her life. Suffering from a congenital malformation of the
spine, she said it had reached the point that her spine or neck could be injured even while sitting. "I'm
in an invisible prison," she continued. "Every move I make is an effort. I can't live like this because of
the constant stress, unbearable pain, and the knowledge that it will never be any better."

Under the law, she would not be eligible for lethal medication. Her case was not considered "terminal,"
according to the paper. But for patients like her, the present is still unbearable. Former governor
Booth Gardner, the state's most visible champion of physician-assisted suicide, would have preferred a
law that applied to everyone who viewed their suffering this way, regardless of how long they were
expected to live. He told The New York Times Magazine, for a December 2007 story, that the
six-month rule was a compromise meant to help insure the passage of Initiative 1000. Gardner has
Parkinson's disease, and now can talk only haltingly by phone. In an interview he explained that he
has been housebound of late due to several accidents related to his lack of balance.

Researchers who have interviewed patients, their families, and their doctors have found, however, that
pain is not the central issue. Fear of future suffering looms larger, as does people's desire to control
their own end.

"It comes down to more existential issues," says Back. For his study of Washington and Oregon
patients, he interviewed one woman who had been a successful business owner. "That's what gave her
her zest for life," Back says, and without it she was ready to die.

Maryanne Clayton says she has never reached that point. Still, she voted for the Death With Dignity
Act. "Why force me to suffer?" she asks, adding that if she were today in as much pain as she was when
first diagnosed with lung cancer, she might consider taking advantage of the new law. But for now, she
still enjoys life. Her 35-year-old son Eric shares a duplex with her in the Tri-Cities. They like different
food. But every night he cooks dinner on his side, she cooks dinner on her side, and they eat together.
And one more day passes that proves her prognosis wrong.

—

nshapiro@seattleweekly.com
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AFFIDAVIT OF KENNETH R. STEVENS, JR., MD

THE UNDERSIGNED, being duly sworn under oath, states:
ihr I am a doctor in Oregon USA where physician-assisted suicide
is legal. I am also a Professor Emeritus and a former Chair of
the Department of Radiation Oncology, Oregon Health & Science
University, Portland, Oregon. I have treated thousands of
patients with cancer.
2. In Oregon, our assisted suicide law applies to patients
predicted to have less than six months to live. I write to
clarify for the court that this does not necessarily mean that
patients are dying.
3. In 2000, I had a cancer patient named Jeanette Hall.
Another doctor had given her a terminal diagnosis of six months
to a year to live, which was based on her not being treated for

cancer. I understand that he had referred her to me.
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4. At our first meeting, Jeanette told me plainly that she did

not want to be treated and that was going to “do” our law, i.e.,
kill herself with a lethal dose of barbiturates. It was very
much a settled decision.
5. I, personally, did not and do not believe in assisted
suicide. I also believed that her cancer was treatable and that
her prospects were good. She was not, however, interested in
treatment. She had made up her mind, but she continued to see
me.
6% On the third or fourth visit, I asked her about her family
and learned that she had a son. I asked her how he would feel if
she went through with her plan. Shortly after that, she agreed
to be treated and she is still alive today. Indeed, she is
thrilled to be alive. 1It’s been twelve years.
T For Jeanette, the mere presence of legal assisted suicide
had steered her to suicide.
8. Today, for.patients under the Oregon Health Plan (Medicaid),
there is also a financial incentive to commit suicide: The Plan
covers the cost. The Plan’s “Statements of Intent for the April
1, 2012 Prioritized List of Health Services,” states:

It is the intent of the [Oregon Health

Services] Commission that services under ORS

127.800-127.897 (Oregon Death with Dignity

Act) be covered for those that wish to avail

themselves to those services.

Attached hereto at page SI-1.
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9. Under the Oregon Health Plan, there is also a financial
incentive towards suicide because the Plan will not necessarily
pay for a patient’s treatment. For example, patients with cancer
are denied treatment if they have a “less than 24 months median
survival with treatment” and fit other criteria. This is the
Plan’s "“Guideline Note 12." (Attached hereto at page GN-4) .

10. The term, “less than 24 months median survival with
treatment,” means that statistically half the patients receiving
treatment will live less than 24 months (two years) and the other
half will live longer than two years.

11. Some of the patients living longer than two years will
likely live far longer than two years, as much as five, ten or
twenty years depending on the type of cancer. This is because
there are always some people who beat the odds.

12. All such persons who fit within “Guideline Note 12" will
nonetheless be denied treatment. Their suicides under Oregon’s
assisted suicide act will be covered.

13. I also write to clarify a difference between physician-
assisted suicide and end-of-life palliative care in which dying
patients receive medication for the intended purpose of relieving
pain, which may incidentally hasten death. This is the principle
of double effect. This is not physician-assisted suicide in
which death is intended for patients who may or may not be dying

anytime soon.
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14. The Oregon Health Plan is a government health plan

administered by the State of Oregon. If assisted suicide is
legalized in Canada, your government health plan could follow a
similar pattern. If so, the plan will pay for a patient to die,

but not to live.

SWORN BEFORE ME at Slhgmuueed:

Oregon, USA

onSeprember \F, 2012
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Ken Stevens, MD
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STATEMENTS OF INTENT FOR THE APRIL 1, 2012 PRIORITIZED LIST OF HEALTH SERVICES

STATEMENT OF INTENT 1: PALLIATIVE CARE

Itis the intent of the Commission that palliative care services be covered for patients with a life-threatening iliness or severe
advanced iliness expected to progress toward dying, regardless of the goals for medical treatment and with services available
according to the patient's expected length of life (see examples below).

Palliative care is comprehensive, specialized care ideally provided by an interdisciplinary team (which may include but is not limited
to physicians, nurses, social workers, etc.) where care is particularly focused on alleviating suffering and promoting quality of life.
Such interdisciplinary care should include assessment, care planning, and care coordination, emotional and psychosocial
counseling for patients and families, assistance accessing services from other needed community resources, and should reflect the
patient and family's values and goals.

Some examples of palliative care services that should be available to patients with a life-threatening/limiting iliness,

A)  without regard to a patient’s expected length of life:
* Inpatient palliative care consultation; and,
* Outpatient palliative care consultation, office visits.

B) with an expected median survival of less than one year, as supported by the best available published evidence:
* Home-based palliative care services (to be defined by DMAP), with the expectation that the patient will move to home

hospice care.

C) with an expected median survival of six months or less, as supported by peer-reviewed literature:

* Home hospice care, where the primary goal of care is quality of life (hospice services to be defined by DMAP).

Itis the intent of the Commission that certain palliative care treatments be covered when these treatments carry the primary goal to
alleviate symptoms and improve quality of life, without intending to alter the trajectory of the underlying disease.

Some examples of covered palliative care treatments include:

A)  Radiation therapy for painful bone metastases with the intent to relieve pain and improve quality of life.

B) Surgical decompression for malignant bowel obstruction.

C) Medication therapy such as chemotherapy with low toxicity/low side effect agents with the goal to decrease pain from
bulky disease or other identified complications. Cost of chemotherapy and alternative medication(s) should also be
considered.

D) Medical equipment and supplies (such as non-motorized wheelchairs, walkers, bandages, and catheters) determined to
be medically appropriate for completion of basic activities of daily living, for management of symptomatic complications or
as required for symptom control.

E) Acupuncture with intent to relieve nausea.

Cancer treatment with intent to palliate is not a covered service when the same palliation can be achieved with pain medications or
other non-chemotherapy agents.

Itis NOT the intent of the Commission that coverage for palliative care encompasses those treatments that seek to prolong life
despite substantial burdens of treatment and limited chance of benefit. See Guideline Note 12: TREATMENT OF CANCER WITH
LITTLE OR NO BENEFIT PROVIDED NEAR THE END OF LIFE.

STATEMENT OF INTENT 2: DEATH WITH DIGNITY ACT

Itis the intent of the Commission that services under ORS 127.800-127.897 (Oregon Death with Dignity Act) be covered for those
that wish to avail themselves to those services. Such services include but are not limited to attending physician visits, consulting
physician confirmation, mental health evaluation and counseling, and prescription medications.

STATEMENT OF INTENT 3: INTEGRATED CARE

Recognizing that many individuals with mental health disorders receive care predominantly from mental health care providers, and
recognizing that integrating mental and physical health services for such individuals promotes patient-centered care, the Health
Evidence Review Commission endorses the incorporation of chronic disease health management support within mental health
service systems. Although such supports are not part of the mental health benefit package, mental health organizations (MHOs) that
elect to provide these services may report them using psychiatric rehabilitation codes which pair with mental health diagnoses. If
MHOs choose to provide tobacco cessation supports, they should report these services using 99407 for individual counseling and

S9453 for classes.

4-16-2012 Page SI-1
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GUIDELINE NOTES FOR THE APRIL 1, 2012 PRIORITIZED LIST OF HEALTH SERVICES

GUIDELINE NOTE 9, WIRELESS CAPSULE ENDOSCOPY (CONT'D)

b)  Suspected Crohn's disease: upper and lower endoscopy, small bowel follow through
2) Radiological evidence of lack of stricture
3)  Only covered once during any episode of illness
4) FDA approved devices must be used
5) Patency capsule should not be used prior to procedure

GUIDELINE NOTE 10, CENTRAL SEROUS RETINOPATHY AND PARS PLANITIS
Line 413

Central serous retinopathy (362.41) is included on this line only for treatment when the condition has been present for 3 months or
longer. Pars planitis (363.21) should only be treated in patients with 20/40 or worse vision..

GUIDELINE NOTE 11, COLONY STIMULATING FACTOR (CSF) GUIDELINES

Lines 79,102,103, 105,123-125,131,144,159, 165,166,168, 170,181,197, 198,206-208,218,220,221,228,229,231,243,249,252,275-
278,280,287,292,310-312,314,320,339-341,356,459,622

A)  CSF are not indicated for primary prophylaxis of febrile neutropenia unless the primary chemotherapeutic regimen is known to
produce febrile neutropenia at least 20% of the time. CSF should be considered when the primary chemotherapeutic regimen
is known to produce febrile neutropenia 10-20% of the time; however, if the risk is due to the chemotherapy regimen, other
alternatives such as the use of less myelosuppressive chemotherapy or dose reduction should be explored in this situation.

B) For secondary prophylaxis, dose reduction should be considered the primary therapeutic option after an episode of severe or
febrile neutropenia except in the setting of curable tumors (e.g., germ cell), as no disease free or overall survival benefits have
been documented using dose maintenance and CSF. .

C) CSF are not indicated in patients who are acutely neutropenic but afebrile.

D) CSF are not indicated in the treatment of febrile neutropenia except in patients who received prophylactic filgrastim or
sargramostim or in high risk patients who did not receive prophylactic CSF. High risk patients include those age >65 years or
with sepsis, severe neutropenia with absolute neutrophil count <100/mcl, neutropenia expected to be more than 10 days in
duration, pneumonia, invasive fungal infection, other clinically documented infections, hospitalization at time of fever, or prior
episode of febrile neutropenia.

E) CSF are notindicated to increase chemotherapy dose-intensity or schedule, except in cases where improved outcome from
such increased intensity has been documented in a clinical trial.

F)  CSF (other than pegfilgrastrim) are indicated in the setting of autologous progenitor cell transplantation, to mobilize peripheral
blood progenitor cells, and after their infusion.

G) CSF are NOT indicated in patients receiving concomitant chemotherapy and radiation therapy.

H) There is no evidence of clinical benefit in the routine, continuous use of CSF in myelodysplastic syndromes. CSF may be
indicated for some patients with severe neutropenia and recurrent infections, but should be used only if significant response is
documented.

I)  CSFis indicated for treatment of cyclic, congenital and idiopathic neutropenia.

GUIDELINE NOTE 12, TREATMENT OF CANCER WITH LITTLE OR NO BENEFIT PROVIDED NEAR THE END OF LIFE

Lines 102,103,123-125,144,159,165,166,170,181,197,198,207,208, 218, 220, 221,228,229,231,243,249,252,275-278,280,287,292,
310-312,320,339-341,356,459,586,622

This guideline only applies to patients with advanced cancer who have less than 24 months median survival with treatment.

All patients receiving end of life care, either with the intent to prolong survival or with the intent to palliate symptoms, should have/be
engaged with palliative care providers (for example, have a palliative care consult or be enrolled in a palliative care program).

Treatment with intent to prolong survival is not a covered service for patients with any of the following:

* Median survival of less than 6 months with or without treatment, as supported by the best available published evidence

* Median survival with treatment of 6-12 months when the treatment is expected to improve median survival by less than 50%, as
supported by the best available published evidence

* Median survival with treatment of more than 12 months when the treatment is expected to improve median survival by less than
30%, as supported by the best available published evidence

» Poor prognosis with treatment, due to limited physical reserve or the ability to withstand treatment regimen, as indicated by low
performance status.

Unpublished evidence may be taken into consideration in the case of rare cancers which are universally fatal within six months without
treatment.

The Health Evidence Review Commission is reluctant to place a strict $/QALY (quality adjusted life-year) or $/LYS (life-year saved)
requirement on end-of-life treatments, as such measurements are only approximations and cannot take into account all of the merits of
an individual case. However, cost must be taken into consideration when considering treatment options near the end of life. For
example, in no instance can it be justified to spend $100,000 in public resources to increase an individual's expected survival by three
months when hundreds of thousands of Oregonians are without any form of health insurance.
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GUIDELINE NOTES FOR THE APRIL 1, 2012 PRIORITIZED LIST OF HEALTH SERVICES

GUIDELINE NOTE 12, TREATMENT OF CANCER WITH LITTLE OR NO BENEFIT PROVIDED NEAR THE END OF LIFE (CONT'D)
Treatment with the goal to palliate is addressed in Statement of Intent 1, Palliative Care.

GUIDELINE NOTE 13, MINIMALLY INVASIVE CORONARY ARTERY BYPASS SURGERY
Lines 76,195

Minimally invasive coronary artery bypass surgery indicated only for single vessel disease.

GUIDELINE NOTE 14, SECOND BONE MARROW TRANSPLANTS
Lines 79,103,105,125,131,166,170,198,206,231,280,314

Second bone marrow transplants are not covered except for tandem autologous transplants for multiple myeloma.

GUIDELINE NOTE 15, HETEROTOPIC BONE FORMATION
Lines 89,384
Radiation treatment is indicated only in those at high risk of heterotopic bone formation: those with a history of prior heterotopic bone
formation, ankylosing spondylitis or hypertrophic osteoarthritis.
GUIDELINE NOTE 16, CYSTIC FIBROSIS CARRIER SCREENING
Lines 1,3,4

Cystic fibrosis carrier testing is covered for 1) non-pregnant adults if indicated in the genetic testing algorithm or 2) pregnant women.

GUIDELINE NOTE 17, PREVENTIVE DENTAL CARE
Line 58

Dental cleaning and fluoride treatments are limited to once per 12 months for adults and twice per 12 months for children up to age 19
(D1110, D1120, D1203, D1204, D1206). More frequent dental cleanings and/or fluoride treatments may be required for certain higher
risk populations.

GUIDELINE NOTE 18, VENTRICULAR ASSIST DEVICES

Lines 108,279

Ventricular assist devices are covered only in the following circumstances:
A) as a bridge to cardiac transplant;
B) as treatment for pulmonary hypertension when pulmonary hypertension is the only contraindication to cardiac transplant and
the anticipated outcome is cardiac transplant; or,
C) as a bridge to recovery.

Ventricular assist devices are not covered for destination therapy.

Ventricular assist devices are covered for cardiomyopathy only when the intention is bridge to cardiac transplant.

GUIDELINE NOTE 19, PET SCAN GUIDELINES
Lines 125,144,165,166,170,182,207,208,220,221,243,276,278,292,312,339

PET Scans are covered for diagnosis of the following cancers only:
» Solitary pulmonary nodules and non-small cell lung cancer
* Evaluation of cervical lymph node metastases when CT or MRI do not demonstrate an obvious primary tumor.

For diagnosis, PET is covered only when it will avoid an invasive diagnostic procedure, or will assist in determining the optimal anatomic
location to perform an invasive diagnostic procedure.

PET scans are covered for the initial staging of the following cancers:
¢ Cervical cancer only when initial MRI or CT is negative for extra-pelvic metastasis
* Head and neck cancer when initial MRI or CT is equivocal

4-16-2012 Page GN-5
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CANADA COUR SUPERIEURE

PROVINCE DE QUEBEC

DISTRICT DE TROIS-RIVIERES GINETTE LEBLANC,
No. : 400-17-002642-110 demanderesse
G
PROCUREUR GENERAL DU CANADA,
défendeur
et

PROCUREUR GENERAL DU QUEBEC,
mis-en-cause

AFFIDAVIT OF JEANETTE HALL
OPPOSING ASSISTED SUICIDE

THE UNDERSIGNED, being first duly sworn under oath, states:
L I live in Oregon where physician-assisted suicide is legal.
Our law was enacted in 1997 via a ballot initiative that I voted
for,
2. In 2000, I was diagnosed with cancer and told that I had 6
months to a year to live. I knew that our law had passed, but I
didn’t know exactly how to go about.doing it. I tried to ask my
doctor, Ken Stevens MD, but he didn’t really answer me. In
hindsight, he was stalling me.
3 I did not want to suffer. I wanted to do our law and I
wanted Dr. Stevens to help me. 1Instead, he encouraged me to not
give up and ultimately I decided to fight the cancer. I had both

chemotherapy and radiation. I am so happy to be alive!

Affidavit of Jeanette Hall - Page 1
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4, This July, it was 12 years since my diagnosis. If Dr.
Stevens had believed in assisted suicide, I would be dead.
Assisted suicide should not be legal.

Dated this /7ﬁ}day of August 2012

Soamifl o Bladd

J%Jnette Hall

SWORN BEFORE ME at
OREGON, USA
on, AVAY \7, 2012

e

A notary in and for the
State of Oregon

JEANETTE HALL

ADDRESS : \TAK5 Gwo W\ pr
Y , 02y
EXPIRY OF COMMISSION:
Deglendmzy 18, w\I
PLACE SEAL HERE:

TN N N N N e e e N e S Kl e e e e s

OFFICIAL SEAL
SHEENA MARIE LESLIE
NOTARY PUBLIC - OREGON
i COMMISSION NO, 462203
MY OOMMI“ION EXPIRE® ARPTEMBER 28, 2015

Affidavit of Jeanette Hall - Page 2
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What Do We Advise Qur Clients?

Page 1 of 4

My KCBA

Originally published in the May 2009 issue of the King County Bar Association Bar Bulletin. Reprinted with
permission of the King County Bar Association.
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May 2009 Bar Bulletin
‘Death with Dignity’:
What Do We Advise Our Clients?

By Margaret Dore

A client wants to know about the new Death with Dignity Act, which legalizes
physician-assisted suicide in Washington.! Do you take the politically correct
path and agree that it's the best thing since sliced bread? Or do you do your
job as a lawyer and tell him that the Act has problems and that he may want to
take steps to protect himself?

Patient “Control” is an lilusion

The new act was passed by the voters as Initiative 1000 and has now been
codified as Chapter 70.245 RCW.

During the election, proponents touted it as providing “choice” for end-of-life
decisions. A glossy brochure declared, “Only the patient — and no one else —

may administer the [lethal dose]."? The Act, however, does not say this —
anywhere. The Act also contains coercive provisions. For example, it allows
an heir who will benefit from the patient’s death to help the patient sign up for
theﬁlethal dose.

How the Act Works

The Act requires an application process to obtain the lethal dose, which
includes a written request form with two required witnesses.® The Act allows
one of these witnesses to be the patient’s heir.* The Act also allows someone
else to talk for the patient during the lethal-dose request process, for example,
the patient’s heir.® This does not promote patient choice; it invites coercion.

Interested witness

By comparison, when a will is signed, having an heir as one of witnesses
creates a presumption of undue influence. The probate statute provides that
when one of the two required witnesses is a taker under the will, there is a
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What Do We Advise Our Clients?

Page 2 of 4

rebuttable presumption that the taker/witness "procured the gift by duress,
menace, fraud, or undue influence.”

Once the lethal dose is issued by the pharmacy, there is no oversight. The
death is not required to be witnessed by disinterested persons. Indeed, no one
is required to be present. The Act does not state that “only” the patient may
administer the lethal dose, it provides that the patient “self-administer” the
dose.

“Self-administer”

In an Orwellian twist, the term “self-administer’ does not mean that
administration will necessarily be by the patient. “Self-administer” is instead
defined as the act of ingesting. The Act states, “'Self-administer’ means a

qualified patient's act of ingesting medication to end his or her life.”

In other words, someone else putting the lethal dose in the patient's mouth
qualifies as “self-administration.” Someone else putting the lethal dose in a
feeding tube or IV nutrition bag also would qualify. “Self-administer” means
that someone else can administer the lethal dose to the patient.

No witnesses at the death

If, for the purpose of argument, “self-administer” means that only the patient
can administer the lethal dose himself, the patient still is vulnerable to the
actions of other people, due to the lack of required witnesses at the death.

With no witnesses present, someone eise can administer the lethal dose
without the patient's consent. Indeed, someone could use an alternate
method, such as suffocation. Even if the patient struggled, who would know?
The lethal dose request would provide an alibi.

This situation is especially significant for patients with money. A California
case states, “Financial reasons [are] an all too common motivation for killing
someone."® Without disinterested witnesses, the patient's control over the
“time, place and manner” of his death, is not guaranteed.

If one of your clients is considering a “Death with Dignity" decision, it is
prudent to be sure that they are aware of the Act's gaps.

What to Tell Clients
1. Signing the form will lead to a loss of control

By signing the form, the client is taking an official position that if he dies
suddenly, no questions should be asked. The client will be unprotected against
others in the event he changes his mind after the lethal prescription is filled
and decides that he wants to live. This would seem especially important for
clients with money. There is, regardless, a loss of control.

2. Reality check

The Act applies to adults determined by an “attending physician” and a
“consulting physician” to have a disease expected to produce death within six

months.? But what if the doctors are wrong? This is the point of a recent article
in The Seattle Weekly: Even patients with cancer can live years beyond

expectations'®. The article states:

Since the day [the patient] was given two to four months to live,
[she] has gone with her children on a series of vacations . ..
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What Do We Advise Our Clients? . Page 3 of 4

"We almost lost her because she was having too much fun, not
from cancer," [her son chuckles]."'

Conclusion

As lawyers, we often advise our clients of worst-case scenarios. This is our
obligation regardless of whether it is politically correct to do so. The Death with
Dignity Act is not necessarily about dignity or choice. It also can enable people
to pressure others to an early death or even cause it The Act also may
encourage patients with years to live to give up hope. We should advise our
clients accordingly.

Margaret Dore is a Seattle attorney admitted to practice in 1986. She is the
immediate past chair of the Elder Law Committee of the ABA Family Law
Section. She is a former chair of what is now the King County Bar Association
Guardianship and Elder Law Section. For more information, visit her website
at www.margaretdore.com.

1 The Act was passed by the voters in November as Initiative 1000 and has
now been codified as RCW chapter 70.245.

2 1-1000 color pamphlet, “Paid for by Yes! on 1000."

3 RCW 70.245.030 and .220 state that one of two required witnesses to the
lethal-dose request form cannot be the patient’s heir or other person who will
benefit from the patient's death; the other may be.

4id.

5 RCW70.245.010(3) allows someone else to talk for the patient during the
lethal-dose request process; for example, there is no prohibition against this
person being the patient's heir or other person who will benefit from the
patient’s death. The only requirement is that the person doing the talking be
“familiar with the patient's manner of communicating.”

6 RCW 11.88.160(2).

7 RCW 70.245.010(12).

8 People v. Stuart, 87 Cal. Rptr. 3rd 129, 143 (2007).

9 RCW 70.245.010(11) & (13).

10 Nina Shapiro, "Terminal Uncertainty,” Washington’s new “Death with
Dignity” law allows doctors to help people commit suicide - once they've
determined that the patient has only six months to live. But what if they're

wrong? The Seattle Weekly, January 14, 2009.
http://lwww.seattleweekly.com/2009-01-14/news/terminal-uncertainty.

11id.

Go Back

All rights reserved. All the content of this web site is copyrighted and may be reproduced in any form including digital
and print
for any non-commercial purpose so long as this notice remains visible and attached hereto View full Disclaimer.
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Death Drugs Cause Uproar in Oregon

By SUSAN DONALDSON JAMES
Aug. 6, 2008 — abcnews.go.com

@NEWS Terminally Ill Denied Drugs for Life, But Can Opt for Suicide

The news from Barbara Wagner's doctor was bad, but the rejection letter from
her insurance company was crushing.

The 64-year-old Oregon woman, whose lung cancer had been in remission, learned the disease had
returned and would likely kill her. Her last hope was a $4,000-a-month drug that her doctor prescribed
for her, but the insurance company refused to pay.

What the Oregon Health Plan did agree to cover, however, were drugs for a physician-assisted death.
Those drugs would cost about $50.

-

"It was horrible," Wagner told ABCNews.com. "I got a letter in the mail that basically said if you want
to take the pills, we will help you get that from the doctor and we will stand there and watch you die.
But we won't give you the medication to live."

Critics of Oregon's decade-old Death With Dignity Law -- the only one of its kind in the nation -- have
been up in arms over the indignity of her unsigned rejection letter. Even those who support Oregon's
liberal law were upset.

The incident has spilled over the state border into Washington, where advocacy groups are pushing for
enactment of Initiative 1000 in November, legalizing a similar assisted-death law,

Opponents say the law presents all involved with an "unacceptable conflict” and the impression that
insurance companies see dying as a cost-saving measure. They say it steers those with limited finances
toward assisted death.

"News of payment denial is tough enough for a terminally ill person to bear," said Steve Hopcraft, a
spokesman for Compassion and Choices, a group that supports coverage of physician-assisted death.

Letter's Impact 'Devastating'

"Imagine if the recipient had pinned his hope for survival on an unproven treatment, or if this were the
first time he understood the disease had entered the terminal phase. The impact of such a letter would
be devastating," he told ABCNews.com.

Wagner, who had worked as a home health care worker, a waitress and a school bus driver, is divorced
and lives in a low-income apartment. She said she could not afford to pay for the medication herself.

"I'm not too good today," said Wagner, a Springfield great-grandmother. "But I'm opposed to the
[assisted suicide] law. I haven't considered it, even at my lowest point."

A lifelong smoker, she was diagnosed with lung cancer in 2005 and quit. The state-run Oregon Health
Plan generously paid for thousands of dollars worth of chemotherapy, radiation, a special bed and a

wheelchair, according to Wagner.
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The cancer went into remission, but in May, Wagner found it had returned. Her oncologist prescribed
the drug Tarceva to slow its growth, giving her another four to six months to live.

But under the insurance plan, she can the only receive "palliative" or comfort care, because the drug
does not meet the "five-year, 5 percent rule" -- that is, a 5 percent survival rate after five years.

A 2005 New England Journal of Medicine study found the drug erlotinib, marketed as Tarceva, does
marginally improve survival for patients with advanced non-small cell lung cancer who had completed
standard chemotherapy.

The median survival among patients who took erlotinib was 6.7 months compared to 4.7 months for
those on placebo. At one year, 31 percent of the patients taking erlotinib were still alive compared to 22
percent of those taking the placebo.

"It's been tough," said her daughter, Susie May, who burst into tears while talking to ABCNews.com. "I
was the first person my mom called when she got the letter," said May, 42. "While I was telling her,
'Mom, it will be ok,' I was crying, but trying to stay brave for her."

"I've talked to so many people who have gone through the same problems with the Oregon Health
Plan," she said.

Indeed, Randy Stroup, a 53-year-old Dexter resident with terminal prostate cancer, learned recently
that his doctor's request for the drug mitoxantrone had been rejected. The treatment, while not a cure,
could ease Stroup's pain and extend his life by six months.

% Playing With "My Life'

"What is six months of life worth?" he asked in a report in the Eugene Register-Guard. "To me it's
worth a lot. This is my life they're playing with."

The Oregon Health Plan was established in 1994 and the physician-assisted death law was enacted in
1997. The state was recently hailed by a University of Wisconsin study as having one of the nation's
top pain-management policies.

The health plan, for those whose incomes fall under the poverty level, prioritizes coverage -- from
prevention first, to chronic disease management, treatment of mental health, heart and cancer

treatment.

"It's challenging because health care is very expensive, but that's not the real essence of our priority
list," said Dr. Jeanene Smith, administrator for the Office of for Oregon's Health Policy and Research

staff.

"We need evidence to say it is a good use of taxpayer's dollars," she said. "It may be expensive, but if it
does wonders, we cover it."

The state also regularly evaluates and updates approvals for cancer treatments. "We look as
exhaustively as we can with good peer review evidence," she said.

The health plan takes "no position" on the physician-assisted suicide law, according to spokesman Jim
Sellers.
A-22
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The terminally ill who qualify can receive pain medication, comfort and hospice care, "no matter what
the cost," he said.

But Sellers acknowledged the letter to Wagner was a public relations blunder and something the state is
"working on."

"Now we have to review to ensure sensitivity and clarity," Sellers told ABCNews.com "Not only is the
patient receiving had news, but insensitivity on top of that. This is something that requires the human
touch."

Sellers said that from now on insurance officials will likely "pick up the phone and have a
conversation," he said.

But a 1998 study from Georgetown University's Center for Clinical Bioethics found a strong link
between cost-cutting pressures on physicians and their willingness to prescribe lethal drugs to patients
-- were it legal to do so.

The study warns that there must be "a sobering degree of caution in legalizing [assisted death] in a
medical care environment that is characterized by increasing pressure on physicians to control the cost
of care."

Cancer drugs can cost anywhere from $3,000 to $6,000 a month. The cost of lethal medication, on the
other hand, is about $35 to $50.

Advocates for the proposed Washington law say that while offering death benefits but not health care .
can be perceived as a cost-cutting, "respectable studies" say otherwise.

"The reason is that hospice care, where most patients are at the end of life is relatively inexpensive,"
Anne Martens, spokesman for Washington's Death With Dignity Initiative, told ABCNews.com.

But even those who support liberal death laws say Wagner's predicament is reflective of insurance
attitudes nationwide. '

Case Is Not Unique

"Her case is hardly unique," said Michigan lawyer Geoffrey Fieger, who defended Dr. Jack Kevorkian's
crusade to legalize physician-assisted deaths. "In the rest of the country insurance companies are
making these decisions and are not paying for suicide," Fieger told ABCNews.com. "Involuntary
choices are foisted on people all the time by virtue of denials."

"l am surprised there hasn't been a revolt in this country," he said. "It happens every day and people are
helpless." '

Indeed, one executive suffering from a rare and potentially fatal form of liver cancer is fighting his
insurance company for coverage. Oncologists from a major teaching hospital in New York City have
prescribed Sutent -- a medication that costs about $4,000 a month and could extend his life expectancy.

"Most of my objections are that some second rate guy on the staff of the insurance company is second-
guessing one of the foremost authorities and trumping his judgment," said the 57-year-old executive,
who didn't want his name used to protect his privacy.
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"l am fortunate to have the financial resources and the ability to fight these people who would rather
these you die," he told ABCNews.com.

Dr. Jonathan Groner, clinical professor of surgery at OSU College of Medicine and Public Health in
Columbus, Ohio, said some patients may want to prolong their lives for a life-cycle event, like a birth
or wedding,

"A course of chemo would not cure, but would subdue the cancer long enough to be meaningful," he
told ABCNEWS.com. "There are many people with slow-growing but nonetheless metastatic cancer
for whom death, while inevitable, is many years away."

"The problem with the Oregon plan is it sounds like administrators, not physicians, are making
treatment decisions," he said. "And if a patient can get assisted death paid for but not cancer treatment,
the choice is obvious."

Derek Humphry, founder of the Hemlock Society and author of "Final Exit," who helped write the
Oregon Death With Dignity Law, said only about 30 people a year choose an assisted death, which
must be approved by two doctors.

"It's purely optional and the patient and doctor can walk away from it," the 78-year-old told
ABCNEWS.com. "It's not the mad rush our enemies predicted and for our residents it has worked out

well."

His own wife, Jean, was diagnosed with fast-growing breast cancer in 1975 and asked him to help find
drugs to help her die. At 42, she chose to take them and ended her life.

Humphry says the Oregon Health Plan's approach to coverage is sound.

"People cling to life and look for every sort of crazy cure to keep alive and usually they are better off
not to have done it," he said.

Meanwhile Wagner has faith in her medicine, not assisted death. Now, at the request of her doctor, the
pharmaceutical company Genentech is giving her Tarceva free of charge for one year.

"The doctor did say it would put a lid on the cancer and I am hopeful," she said.

Wagner's daughter Susie May says her mother is a fighter. "I think we all knew that this is her last
hope," she said.

Even Wagner's ex-husband, Dennis Wagner of Springfield, has weighed in on the ethical dilemma.

"My reaction is pretty typical," he told ABCNews.com. "I am sick and tired of the dollar being the
bottom line of everything. We need to put human life above the dollar."

Rana Senol of ABC News Research contributed to this report.

Copyright © 2013 ABC News Internet Ventures
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Letter noting assisted suicide raises questions

By Susan Harding and KATU Web Staff | Published: Jul 30, 2008 at 5:30 PM PST (2008-07-31T1:30:0Z) | Last Updated: Nov 20, 2008 at 10:57 PM PST
(2008-11-21T6:57:23Z)

wish - for more time.

"I'm not ready, I'm not ready to die," the
Springfield woman said. "I've got things I'd still
like to do."

Her doctor offered hope in the new chemotherapy
drug Tarceva, but the Oregon Health Plan sent her
S A R R e e M AR RS S5 Rot

approved.

Barbara Wagner

Instead, the letter said, the plan would pay for
comfort care, including "physician aid in dying," better known as assisted suicide.

ot

"I told them, I said, 'Who do you guys think you are?' You know, to say that you'll pay for my dying,
but you won't pay to help me possibly live longer?' " Wagner said.

An unfortunate interpretation?

Dr. Som Saha, chairman of the commission that sets policy for the Oregon Health Plan, said Wagner
is making an "unfortunate interpretation" of the letter and that no one is telling her the health plan
will only pay for her to die.

But one critic of assisted suicide calls the message disturbing nonetheless.
"People deserve relief of their suffering, not giving them an overdose," said Dr. William Toffler.

He said the state has a financial incentive to offer death instead of life: Chemotherapy drugs such as
Tarceva cost $4,000 a month while drugs for assisted suicide cost less than $100.
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Saha said state health officials do not consider whether it is cheaper for someone in the health plan
to die than live. But he admitted they must consider the state's limited dollars when dealing with a

case such as Wagner's.

"If we invest thousands and thousands of dollars in one person's days to weeks, we are taking away
those dollars from someone," Saha said.

But the medical director at the cancer center where Wagner gets her care said some people may have
incredible responses to treatment.

Health plan hasn't evolved?

The Oregon Health Plan simply hasn't kept up with dramatic changes in chemotherapy, said Dr.
David Fryefield of the Willamette Valley Cancer Center.

Even for those with advanced cancer, new chemotherapy drugs can extend life.

Yet the Oregon Health Plan only offers coverage for chemo that cures cancer - not if it can prolong a

patient's life.

"We are looking at today's ... 2008 treatment, but we're using 1993 standards," Fryefield said. "When
the Oregon Health Plan was created, it was 15 years ago, and there were not all the chemotherapy
drugs that there are today."

Patients like Wagner can appeal a decision if they are denied coverage. Wagner appealed twice but
lost both times.

However, her doctors contacted the pharmaceutical company, Genentech, which agreed to give her
the medication without charging her. But doctors told us, that is unusual for a company to give away

such an expensive medication.
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A RECIPE FOR ELDER ABUSE

Julie's Sign: No
assisted suicide. No
assisted elder abuse.
Preserve choice for
seniors,

SEARCH THIS WEBSITE

VOICES FROM OREGON AND
WASHING TON WHERE
ASSISTED SUICIDE IS LEGAL

* "I was afraid to
leave my husband
alone"

"If Dr. Stevens had
believed in assisted
suicide, I would be
dead"”

"In Oregon, the only
help my patient
received was a
lethal prescription,
intended to kill
him."

"It wasn't the father
saying that he
wanted to die"

"He simply said
'Thank you."

"He made the
mistake of asking
for information
about assisted
suicide"

"Dr. Stevens, you
saved my life!"

CHOICE IS AN ILLUSION

Click on the banner to
learn about the fight
against assisted
suicide in other states

MAJOR TOPICS

FRIDAY, JUNE 29, 2012

"He made the mistake of asking for information

about assisted suicide"

Dear Board of Medical Examiners:

We are disturbed to hear that the Board has been asked to

legalize assisted suicide in Montana. We are writing to
express our extreme objection to this development.

Our brother, Wes Olfert, recently died in Washington State
where assisted suicide Is legal. When he was first admitted

to the hospital, he made the mistake of asking for
Information about assisted suicide. We say a mistake,

because this set off a chain of events that interfered with
his care and caused him unnecessary stress in what turned

out to be the last months of his life.

By asking the question, he was given a "palliative care"

consult by a doctor who heavily and continually pressured
him to give up on treatment before he was ready to do so.
It got so bad that Wes actually became fearful of this doctor
and asked us and a friend to not leave him alone with her.

Justified or not, Wes was afraid that the doctor would do
something to him or have him sign something if she would

find him alone. In fact, even though he was on heavy

doses of narcotic pain medications and not in a clear state
of mind to sign documents without someone to advocate for
him, this palliative care MD actually did try to get him to

sign a DNR or “Do Not Resuscitate” form without his

Durable POA or any family member present. Fortunately,

his close friend / POA arrived at that moment in time to
stop this from happening.

Some of the other doctors and staff members seemed to

also write Wes off once they learned that he had asked
about assisted suicide.

We object to any move by this Board to legalize assisted

suicide In Montana.

We also question whether this Board would have the
authority to do so. Thank you.

Ron Olfert
Marlene Deakins, RN
Sanders County, MT

Posted by Admin at 5:57 PM

WELCOME!

Legal physician-
assisted suicide
encourages people
with years to live to
throw away their lives.

Legal physician-
assisted suicide is a
recipe for elder abuse.

In Oregon, legalization
allows the Oregon
Health Plan to steer
citizens to suicide.

In Oregon, other
suicldes have
Increased with
legalization.

For more information,
see Quick Facts About
Assisted Suicide.

JOIN BRADLEY WILLIAMS IN
THE FIGHT AGAINST
ASSISTED SUICIDE

Click on photo to
watch Bradley Williams
speak against assisted
suicide

PRINT OUR HANDOUTS{
® Quick Facts About
Assisted Suicide

"Aid in Dying"
Whose Choice?

Talking Points

US Overview (Idaho
article)

Terminal
Uncertainty

Laws Against
Assisted Suicide are
Constitutional
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The Seattle Times

Jerry Large

Low-graphic news index | Mobile site

http://seattletimes.com/text/2017693023 htm|

Thursday, March 8, 2012 - Page updated at 06:30 p.m.
Jerry Large

Planning for old age at a premium

By Jerry Large
Seattle Times staff columnist

Monday, | suggested exploring long-term health insurance as a way to deal with the cost of
assisted living.

Like almost everything about managing when you can no longer live on your own, insurance
can be complicated, frustrating and inadequate. Lots of readers shared stories about their
experiences.

It was an email from a reader that led to the column. Roslyn Duffy wrote about her mother, who
ran out of money and had to turn to Medicaid. She was told she'll have to move because the
assisted-living facility where she lives no longer accepts Medicaid.

Care is expensive. | had no idea how costly until my wife and | began to deal with parents who
needed it.

We didn't know about the paperwork and bureaucracy, or the difficult hunt for quality care that
was accessible to people who hadn't managed to get rich. It's like college hunting — but with
no joy attached to it.

There are good places out there, but they're harder to get into and usually cost more. Some of
the most desirable places take Medicaid clients, but placements are limited.

The only certainty is that nothing is universally true.

The problem of what to do with old people who need help is a creation of modern society that
we haven't committed ourselves to solving. It's almost like a monster that you don't believe
exists until you answer its knock at your door.

After Monday's column, some readers were unsympathetic, a few suggested that if you couldn't

save enough money to see 'you through your old age, you shouldn't expect society to bail you
out. et

g

At least a ntioned euthanasia as a solution.

But most readers were glad the topic was raised. Out of sight, out of mind is no way to deal
with something so important.

So here's the deal. If you are rich, it's not a problem. If you are poor, Medicaid will pick up the
tab for a nursing home.

If you are somewhere in the middle, you may want what the rich have, but be able to afford
only what the poor get — and only until your money runs out, and then Medicaid will step in.

A-32
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the safety or riglits of others, the instructions taken as a whole are:correct. For while the form.
may, standing ‘alofje; be. muccuruto or even.erroneous, yet as qualifiod nnd explamed by oth
portions;of the; charge, in pari‘materia, it fully and fau]y submittodithe case to-the jury. St.

Bosch;, 125 M 566, 242 P2d 477 (1959).

Evidanca ina manalaughter iprosecution showing that defendant driver; blinded by brig!
lighta: 61' an dpprogching:e cary dreVo off the: thhway into a,ghallow: depression filled with.a pile’
rocks.hidden by brush; causmg the'car to sideswipe-a tree, was insufficient.to austain convictic
on theory of critinal neghgencg St.v. Bast, 116 M 829, 161 P2d. 1009 (1944);

Conviction of involuntary manslaughter in the:commiission of adawful act ¥equired a high
degree of; neghgence than to'establishliabilityina civil case; it: reqmred gggrayated,culpable,.
grosg: neg]igencﬁ or recklegsnens, a dxsregaxd for human hfe, ér.an-indifference to consequence
such. & departure i‘rom the: conduct of an ordinsrily prudent ‘or careful man under tl
tlFelintstances;as fo beincompatible;with a:proper vegard for human:life. St. v. Powell, 114.
671, 198.P%d-949 (1943).

ﬁ’he»neghgont naridling:of arloaded firearm causing or contributing to the death of anoth
person cofﬂd o found to: supponta conviction of involuntary manslaughter, St. v. Kuum, 66
436, 118 P2g8’ b919).

‘Bouble-Jeopardy! Prosecution for inveluntary nmanslaughter under 94:2607, R.C.M. 19:
(singe repenlad), was not Barréd by deferidant'y prior conviction upon guilty: pleas to: drivi
while intoxicated and operating -motor vahicie with improper brakes arising from same dccider
Bt; v.Mchnaid, 158:M 307, 481 P24 711 (1971), ‘

) Wh\ere wzfe l{fed from. qubdllrﬂl hématoma after-a period;of ungansciousness, .husham
i‘_ '\summrm mpdréul?asm tance.fc _p_ -of 28 houts was ot such deg ulpak
negli Ig LR R i St '- 'ary;nandlaug terun er,-94-2507” ;
(x;ow'* L A, - _?_LM)aw 8’ inedh f'dcwusnesa appearad’ to: ravs Deén, frony intoxicat: on; Wi
appeared:toibe bxeathmg'wan, and friend advised only:bed vest. St:v: Deckat, 157:M: 361, 4

P2d 69 ,,(1&7 e .

Husbay uveto provide medical aﬁtenmon forwife for'2. days dftensha fell:and sustain
seric '15: guﬂ g’ Waq .s!l ol lige ‘a%pp_ nyigtion: for: inyolunita
‘manslaughter, even ife 1 ’» i not-ne

' hﬁwﬁnd,&\dg%aly didnee . St

i bte ally 366 P2d' 8
8 et ol Kimes v. Distrioh Coazh, 200D szzL293M14a 965 P2 951,

vid, féod for'babys with-resulting.death figm starvation, the ba
ab: g:than. afbuth,.mm weh culpdbl ynegligence ag o ahi
eri yconssquencessgndwould sup ort,a”conmcmon
Mmthoutan rtention to-cause death, St. v. Bigehert, 131 M 12

der94:2607,R:C.

Inmn‘
Wl
" 'Bt.v: Messerly, 1

: :evil interitwasmotian eloment ofinvoluntarymanslaughtery
4b:5:104),-St. v Pankow, 194:M 510/ 333 P2 1017 (1
52)y:8t. v..Bouhrada, 122 M 377,204 P27, .,( 9).
vdluntm manelaughter under 94a25@7, RiGM. 1947 {now M
8808 W ofierininal nogligence: rather than intent; and instruction tl

:6:104), the issng wasione-of
j“nn:ént“ia nq{;‘ap elamen o,imvo‘luntaxy manslaughter” was:proper.St.v. Souhmdﬂ. 122M'8

1£ the ondnq,t_‘of the: offender ‘made him- the agent of the death; the offense is arimi
Hamicide omthgmndmg the: conent ox ‘oven the solicitations of the victim. See sectis
94-6-101 through '94:5:106,now MCA, 46-5-102 through 45:5-104),

Ratherthan relying;on aidingor sehczting an;attempted homicide, this section gets forth
specificformula-tomake such acts. Punishable. The: mtmnala ‘behind-the felony sentence for
aubstanhve,offénser of‘aiding or soliciting suicide is that the.act, typxﬁes a very low regard

human life,

2012 Annotations to the MCA
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2/9/20M Senate Bill 167 - Implement ruling on aid in dying for terminally ill patients

N e
18

the patients' choices are honored, '" end of quote.

This organization, ASCO, has never before
told physicians how to practice. Very unusual for
them to come out and say this is what we must do. And
this directive occurred because ¢of mounting outcry
from multiple sources criticizing the community, the
cancer community, about absent, ineffective or delayed
conversations terminal patients were receiving from
their doctors.

Such an abrupt policy change is a major event
and is related to physician-assisted dying because -
ultimately, this is a patient's right issue, And
choice of physician-assisted dying within terminal
illness should be a viable choice. '

Lastly, most physicians feel significant

dis-ease with the limited safeguards and possible risk

of criminal prosecution after the Baxter decision.

—

Physicians feel strongly that adherence to additional

safeguards to include those exempting populations at
risk, such as the disabled and elder abuse, are
imperative and that full implementation of SB 167 will
both select only those patients who are soon to die
for physician-assisted dying and provide immunity to
caregivers.

We ask this Committee to vote in favor of SB

Watkins Court Reporters - Seattle, Washington 206-622-4044 www.watkinsteporters.com
- . 4 / 3 y
i

3/17/2013 11:29 PM




X
|

182,

George Risi,-M.D. - Stephen Speckart, M.D. = .. .
~ P.O. Box 1348 » Helena, MT 59624

: :
March 8, 2012 ; @ W
. > .;"/ L 77

Br.

RE: BME Position on Aid In Dying
DearDr.

| 'A,o- you mgy.,pgr_ggiw 1e, In 2008 the Montana Su *@%cwnmled that no basis exlets to prosecute a

-/ “physlcian Yor providing ald In-dylig: AldhdyIng: Yo 'the rredical practice of a physlclan providing
a prescription to a mentally competent, terminally I adult patient for medication that the patlent-may

- Ghoose toingestio achisve a peacefil death if they find thelr suffering unbearable, We were Involved-
in that'gdse, known ae Baxter v: Montana’, -

! The court's decision did not address the question of whether a physician providing &id In dying had
reason 1o-fear, disciplinary action. Wae are writing to share with yqu the Impattant news that the Board
)( of Medical Examiners recently adopted.a position statement ohjd In dying, advising: -

“In Bl yustters oF medioel prablice, including end-of-ife matlers, physicians are Wold

’ professional standards, IY the:Board rogeives.a compiaint related o physiclan ald-in-tying, 1

will evaluste the complaint on its.IndNidual merits and. will gonsider; as it wotild any other

N macgcn‘z %vcedufa or Intarvention, whether the physlclan engaged In. unprofessional
-conauct., **

Physicians willing to provide this option can safely do 80 within the bounds recognized In Baxter v.
Montana and professional practice standards.

Enclosed plaase find & copy of the Board of-Medical 'Examlnem:;gas_itlon stetement. If you would.like

N L1 I 1120111 ) {1 i o A -1 Lo =) 3 " DESE “BUPGI ™ yolr pattonts al the sRI-or-Hie; plesss tomasT—
co'mpaplon & Cholces’ End-of-Life Consultation program atffa'O.Q:24'.7421,. o '
Sincerely, '

Doctors:

George Risi, M.D, . Stephen Speckart, M.D,

' “ o Baxtor v, State of Montana, 354 Mont. 234, 224 P34 121 1(200'9).-' :

W't Adgnitana Board of Medical Bxaminers Position of Ald in Dying. ' 3 i
f} §




From: Gabor Benda [malito:gabendamd@yahoo.com]
Sent; Wednesday, March 14, 2012 7:49 PM

To: Marquand, lan
Cc: Connor, Maggie; DLI BSD Medical Examiners; bradley@montanansagalnstasslstedsulclde.org

Subject: Postion Statement 20

Dear Slirs,

I'am writing to Implore you to remove your position statement regarding the physiclan assisted suicide
status In Montana. With this statement, you are suggesting that this procedure is already legal, and
perhaps even endorsed by the Board. | was appalled to receive a letter Just last week from 2
‘Physicians” clearly recrulted by the Compassion & Caring group, who quoted your pésition statement,
and reassured the physiclans of Montana, that they are on solid ground to proceed with physiclan
asslsted sulcide requests. Please do not be an accomplice In this arena In denegrating our noble
Erofesslon to the level ofycompromising the special nature of a human life, Physiclans should not be
particlpating in life ending procedures anywhere, let alone In our fine state of Montana, and | am
dismayed to see a speclal interest group manipulating our state's Medical Board.

I'am a Board Certified Family Medicine physiclan here in Bozeman, MT since 1989, and | know that the
bulk of my colleages here would agree with my position. Please retract your position statement, and
help us instead to preserve the dignity of our profession.

Sincerely,

Gabor Benda, MD
931 Highland Bivd Suite 3360

Bozeman, MT 59715
abe 00.C0 .
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HB 505 threatens rights of terminally ill patients
Written by Drs. Thomas Roberts, Stephen Speckart, Eric Kress, Kenneth Eden,
Mar. 16

greatfallstribune.com

We physicians who have worked with terminally ill patients know that the ways individuals experience
death are unique, meaningful and deeply personal. For some, death is a welcome relief or a peaceful
Jjourney. For others it is painful and traumatic. Some people are very present, others reflective, and still
others look to the future up to their last breath. For many, it is a complex and visceral blend of
countless emotions, memories and physical sensations. Just as no two lives are lived the same, no two
approaches to death are alike. Because all human life — and the conclusion of those lives — is so
varied, it is crucial that each individual has the freedom to face it in the manner they choose.

For a few, because of their diagnosis, palliative care at the very end is either not available or not
effective; death is the only relief. These few should be free to discuss all end-of-life options, including
life-ending medications, with their physician. And doctors should be allowed under the law to answer
all their questions honestly and provide the medication they seek without fear of imprisonment.

Montana has a long history of allowing people some say in the way they die. In 1991, passage of the
Rights of the Terminally I11 Act allowed people to have living wills.

Then in 2009 this act was strengthened when the Baxter v. Montana decision made Montana the third
U.S. state where physician aid in dying is a legal medical choice. In that decision the Montana
Supreme Court ruled that the act specifically deferred to a patient’s own decisions and affords patients
the right to control their own bodies at the end of life.

House Bill 505 was introduced Feb. 15 by Rep. Krayton Kerns. This bill would undo the rights
afforded under Baxter and weaken the Rights of the Terminally Il Act by threatening physicians with
imprisonment for answering a patient’s questions about a variety of death-hastening options,
potentially including withdrawal of a ventilator or feeding tube. HB505 would send us to prison for 10
years for providing the choices that the Montana Supreme Court and the Rights of the Terminally I11

Act afforded.

We find this to be a gross misuse of government that at best will reduce important end-of-life
conversations between doctors and patients to mere formalities, and at worst will result in inferior care
and unnecessary suffering at the end of life. Montanans who have enjoyed freedom of choice
throughout their adult lives deserve that same autonomy in their dying.

Please contact your legislator by calling 406-444-4800 and tell them not to send doctors to prison. Vote
no on HB 505.

The authors of this piece are physicians Thomas Roberts, Missoula internist; Stephen Speckart,
Missoula oncologist; Eric Kress, Missoula Family Medicine and Palliative Care; Kenneth Eden,
Helena gastroenterologist; Paul Loehnen, Missoula pulmonologist; Bruce Beckwith, Missoula
pathologist, and Phillip Gardner, Missoula otolaryngologist.
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