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HOUSE BILL NO. 427
INTRODUCED BY B. BROWN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE DEFENSE OF WATER RIGHTS
THROUGHOUT THE STATE OF MONTANA FROM COMPETING CLAIMS TO BE FILED IF THE
LEGISLATURE DOES NOT PASS THE CONFEDERATED SALISH AND KOOTENAI TRIBESWATER RIGHTS
COMPACT,; PROVIDING AN APPROPRIATION FOR PROCESSING WATER RIGHTS CLAIMS FILED ON OR
OFF THE FLATHEAD INDIAN RESERVATION; EXPANDING THE DUTIES OF THE ©FHECE-OFPUYBLIC
BEFENDBER DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO INCLUDE PROVIDING

LEGAL COUNSEL OR CONTRACTING TO PROVIDE LEGAL COUNSEL TO CERTAIN WATER RIGHTS

CLAIMANTS ON OR OFF THE FLATHEAD INDIAN RESERVATION; CREATING A WATER RIGHTS CLAIMS

DEFENSE UNITWITHIN THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION; PROVIDING

RULEMAKING AUTHORITY TO THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION;

CREATING ACCOUNTS AND PROVIDING FUNDS TO THE DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION; AND THE WATER COURTANBHE-OFHCEOFPUBLHCDEFENDBER; AMENDING
SECHONS SECTION 17-7-502, 471103 47-1-164-AND47-1-26%; MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

WHEREAS, the Montana Constitution states that members of the Legislature and all executive,
ministerial, and judicial officers have taken an oath to support, protect, and defend the constitutions of the United
States and of Montana, and the proposed Confederated Salish and Kootenai Tribes Water Compact may violate
these constitutions.

WHEREAS, the Montana Constitution states: "All surface, underground, flood, and atmospheric waters
within the boundaries of the state are the property of the state for the use of its people and are subject to
appropriation for beneficial uses as provided by law", and the proposed Confederated Salish and Kootenai Tribes
Water Compact may violate this section of the constitution.

WHEREAS, because the Montana Constitution states: "All existing rights to the use of any waters for any
useful or beneficial purpose are hereby recognized and confirmed", and some water rights are those from
territorial days with records kept locally, the proposed Confederated Salish and Kootenai Tribes Water Compact
may violate this section of the constitution.
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WHEREAS, the Montana Constitution states: "The legislature shall provide for the administration, control,
and regulation of water rights and shall establish a system of centralized records," for which the State of Montana
created the Department of Natural Resources and Conservation. This state function of water administration may
not be delegated to a sovereign, foreign nation that has its own constitution and different laws without violating
Article 1X of the Montana Constitution and the equal treatment of Montana citizens guaranteed under Article Il,
section 4, of the Montana Constitution and under Amendment XIV to the United States Constitution.

WHEREAS, because the Montana Constitution states: "No person shall be deprived of life, liberty, or
property without due process of law", and the United States Constitution prohibits the taking of property without
compensation, the proposed Confederated Salish and Kootenai Tribes Water Compact may violate both
constitutions by taking Flathead Indian Reservation irrigators' water rights without compensation, transferring
these rights to the tribe, and reducing the amount of water available to the Flathead Indian Irrigation District, thus
violating due process and taking provisions.

WHEREAS, the Flathead joint board of control was not included during the reopening of negotiations
between the United States, the Confederated Salish and Kootenai Tribes, and the State of Montana, which may
violate open meetings laws.

WHEREAS, while the constitutions of the United States and Montana require equal treatment under law,
the unitary management ordinance and unitary management board proposed in the proposed Confederated
Salish and Kootenai Tribes Water Compact includes administration of all water rights on the Flathead Indian
Reservation, which may violate both constitutions. Additionally, Montana citizens may not be treated differently
based on where they live, the State of Montana cannot delegate its constitutional duties to a foreign, sovereign
government, and there may be no precedence in law or in judicial decisions to support the unitary management
ordinance or unitary management board.

WHEREAS, control of water in streams, rivers, and irrigation wells off the Flathead Indian Reservation
via water rights has never been given to a tribe in a Montana compact or judicial decision, which may degrade
property values, may violate the Hellgate Treaty, and may violate the laws and constitutions of Montana and the
United States.

WHEREAS, the purpose of the Flathead Indian Reservation and the quantity of water necessary to fulfill
this purpose are not stated in the proposed Confederated Salish and Kootenai Tribes Water Compact, which may
violate state water law and the minimum requirement of a compact for federal reserved water rights.

WHEREAS, because an environmental assessment has not been done to determine environmental and
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economic impacts, legislators may not in good conscience vote to approve the proposed Confederated Salish
and Kootenai Tribes Water Compact.

WHEREAS, the impact of the proposed water compact will result in control of water on the Flathead
Indian Reservation going to the Confederated Salish and Kootenai tribal council and to the federal government,
which holds water rights in trust for the tribe. This action ultimately impacts 330,000 people in 11 counties and
23,000 nontribal members on the Flathead Indian Reservation.

WHEREAS, the impact of the proposed water compact will create a water market that restricts present
use of water off and on the reservation by taking the remaining available surface water in Hungry Horse
Reservoir, the Flathead River, and Flathead Lake and transferring it to the tribal government. The impact of the
proposed water compact may result in tribal control of water in western Montana and may result in the destruction
of the Flathead Indian irrigation project.

WHEREAS, although the Montana general stream adjudication is not a typical litigation, the process has
been underway since 1979, has processed more than 200,000 water rights claims for thousands of Montanans,
and is legally and administratively capable of confirming water rights of tribal, state, and federal water users.

WHEREAS, if the proposed Confederated Salish and Kootenai Tribes Water Compact does not pass the
64th Legislature, water users on and off the Flathead Indian Reservation need assurances their rights will be

protected and defended by the state.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Appropriation. There is appropriated from the general fund:

(1) $6 million to the state law-based water rights claims adjudication account provided for in [section 2]
for the department of natural resources and conservation for the purpose established in [section 2];

(2) $2 million to the Montana water court caseload account provided for in [section 3] for the water court
for the purpose established in [section 3]; and

(3) $5 million to the state law-based water rights claims defense account provided for in [section 4] for

the office-of pubtic-tefenter DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION for the purpose established

in [section 4].

NEW SECTION. Section 2. State law-based water rights claims adjudication account --use. There
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is a state law-based water rights claims adjudication account in the state special revenue fund. The account is
administered by the department of natural resources and conservation and is statutorily appropriated, as provided
in 17-7-502, for the purpose of examining water rights claims filed on the Flathead Indian reservation or by the
Confederated Salish and Kootenai tribes. Any money in the account that is unspent or unencumbered at the end
of a fiscal year must remain in the account. Any money remaining in the account after all claims are processed

must be transferred to the general fund.

NEW SECTION. Section 3. Montanawater court caseload account -- use. There is a Montana water

court caseload account in the state special revenue fund. The account is administered by the water court and is
statutorily appropriated, as provided in 17-7-502, for the purpose of any water court proceedings related to
adjudication of water rights claims filed on the Flathead Indian reservation or by the Confederated Salish and
Kootenai tribes. Any money in the account that is unspent or unencumbered at the end of a fiscal year must
remain in the account. Any money remaining in the account after all claims are processed must be transferred

to the general fund.

NEW SECTION. Section 4. State law-based water rights claims defense account -- use. (1) There

is a state law-based water rights claims defense account in the state special revenue fund. The account is

administered by the effice-of-ptbtlic-defentder DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION and is

statutorily appropriated, as provided in 17-7-502, for the purpose of providing effective—assistanice—of LEGAL
counsel to any person subject to a water court proceeding related to a water right filed by the Confederated Salish

and Kootenai tribes AS PROVIDED IN [SECTION 5], except as provided in subsection (2) of this section. Any money

in the account that is unspent or unencumbered at the end of a fiscal year must remain in the account. Any money
remaining in the account after all claims are processed must be transferred to the general fund.

(2) Funds in this account may not be disbursed to any other subdivision or agency of the state, to the
federal government or any agency of the federal government, or to a tribal government or any agency of a tribal

government.

NEW SECTION. SECTION 5. WATER RIGHTS CLAIMS DEFENSE UNIT. (1) THERE IS A WATER RIGHTS CLAIMS

DEFENSE UNIT WITHIN THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION. THE UNIT IS UNDER THE

SUPERVISION AND CONTROL OF THE DIRECTOR OF THE DEPARTMENT AND CONSISTS OF THE EMPLOYEES OF THE
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DEPARTMENT WHO THE DIRECTOR CONSIDERS NECESSARY AND APPROPRIATE BY EDUCATION, TRAINING, AND EXPERIENCE

TO DEFEND ANY PERSON SUBJECT TO A WATER COURT PROCEEDING RELATED TO A WATER RIGHTS CLAIM FILED BY THE

CONFEDERATED SALISH AND KOOTENAI TRIBES.

(2) THE DEPARTMENT MAY HIRE, CONTRACT FOR, AND SUPERVISE ATTORNEYS AND OTHER PERSONNEL

NECESSARY TO IMPLEMENT THE PROVISIONS OF THIS SECTION. CONTRACTING FOR PERSONNEL MUST BE DONE THROUGH

A COMPETITIVE PROCESS THAT MUST, AT A MINIMUM, INVOLVE CONSIDERATION OF AN ATTORNEY'S QUALIFICATIONS TO

PROVIDE EFFECTIVE REPRESENTATION IN WATER RIGHTS-RELATED PROCEEDINGS.

(3) THE DEPARTMENT SHALL ADOPT RULES NECESSARY TO ESTABLISH PROCEDURES AND POLICIES FOR

CONTRACTING, REPORTING, AND OVERSIGHT OF THE WATER RIGHTS CLAIMS DEFENSE UNIT, INCLUDING RULES

ESTABLISHING REASONABLE COMPENSATION FORATTORNEYS AND OTHER CONTRACTED PERSONNEL AND FOR IDENTIFYING

AND AVOIDING CONFLICTS OF INTEREST WITHIN THE DEPARTMENT RELATED TO THE REPRESENTATION OF PERSONS UNDER

THIS SECTION.

(4) THE DEPARTMENT SHALL REPORT QUARTERLY TO THE ENVIRONMENTAL QUALITY COUNCIL AND THE WATER

POLICY INTERIM COMMITTEE REGARDING THE STATUS OF ANY PROCEEDINGS INVOLVING THE DEFENSE OF WATER RIGHTS

CLAIMS UNDER THIS SECTION.

Section 6. Section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition -- requisites for validity. (1) A statutory
appropriation is an appropriation made by permanent law that authorizes spending by a state agency without the
need for a biennial legislative appropriation or budget amendment.

(2) Exceptas provided in subsection (4), to be effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the statutory authority must be listed in subsection (3).

(b) The law or portion of the law making a statutory appropriation must specifically state that a statutory
appropriation is made as provided in this section.

(3) The following laws are the only laws containing statutory appropriations: 2-15-247; 2-17-105;
5-11-120; 5-11-407; 5-13-403; 7-4-2502; 10-1-108; 10-1-1202; 10-1-1303; 10-2-603; 10-3-203; 10-3-310;
10-3-312; 10-3-314; 10-4-301; 15-1-121; 15-1-218; 15-35-108; 15-36-332; 15-37-117; 15-39-110; 15-65-121,
15-70-101; 15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-112; 17-3-212; 17-3-222; 17-3-241; 17-6-101,
18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702; 19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506;
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19-20-604; 19-20-607; 19-21-203; 20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-1-327; 22-3-1004; 23-4-105;
23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 30-10-1004; 37-43-204; 37-51-501; 39-1-105; 39-71-503;
41-5-2011; 42-2-105; 44-4-1101; 44-12-206; 44-13-102; [section 4]; 53-1-109; 53-1-215; 53-2-208; 53-9-113;
53-24-108; 53-24-206; 60-11-115; 61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 76-13-150;
76-13-416; 77-1-108; 77-2-362; 80-2-222; 80-4-416; 80-11-518; 81-1-112; 81-7-106; 81-10-103; 82-11-161;
[sections 2 and 3]; 85-20-1504; 85-20-1505; 87-1-603; 90-1-115; 90-1-205; 90-1-504; 90-3-1003; 90-6-331; and

90-9-306.

(4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing,
paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued
pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of Montana
to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as determined by the state
treasurer, an amount sufficient to pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates contingently when the amortization period for the teachers' retirement system's unfunded
liability is 10 years or less; pursuant to sec. 10, Ch. 10, Sp. L. May 2000, secs. 3 and 6, Ch. 481, L. 2003, and
sec. 2, Ch. 459, L. 2009, the inclusion of 15-35-108 terminates June 30, 2019; pursuant to sec. 73, Ch. 44, L.
2007, the inclusion of 19-6-410 terminates contingently upon the death of the last recipient eligible under
19-6-709(2) for the supplemental benefit provided by 19-6-709; pursuant to sec. 14, Ch. 374, L. 2009, the
inclusion of 53-9-113 terminates June 30, 2015; pursuant to sec. 5, Ch. 442, L. 2009, the inclusion of 90-6-331
terminates June 30, 2019; pursuant to sec. 16, Ch. 58, L. 2011, the inclusion of 30-10-1004 terminates June 30,
2017; pursuant to sec. 6, Ch. 61, L. 2011, the inclusion of 76-13-416 terminates June 30, 2019; pursuant to sec.
13, Ch. 339, L. 2011, the inclusion of 81-1-112 and 81-7-106 terminates June 30, 2017; pursuant to sec. 11(2),
Ch. 17, L. 2013, the inclusion of 17-3-112 terminates on occurrence of contingency; pursuant to secs. 3 and 5,
Ch. 244, L. 2013, the inclusion of 22-1-327 is effective July 1, 2015, and terminates July 1, 2017; and pursuant
to sec. 10, Ch. 413, L. 2013, the inclusion of 2-15-247, 39-1-105, 53-1-215, and 53-2-208 terminates June 30,

2015.)"
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NEW SECTION. Section 7. Notification to tribal governments. The secretary of state shall send a

copy of [this act] to each tribal government located on the seven Montana reservations and to the Little Shell

Chippewa tribe.

NEW SECTION. Section 8. Codification instruction. {H{Seetions2-anra-3}1 [SECTIONS 2 THROUGH 5]

are intended to be codified as an integral part of Title 85, chapter 2, part 2, and the provisions of Title 85, chapter

2, part 2, apply to fsections2-ana-3} [SECTIONS 2 THROUGH 5].

NEW SECTION. Section 9. Effective date. [This act] is effective on passage and approval.

- END -
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