
trxfllbt I I
DATE 4- ne - rc
SB .Jtt

2OT5 REPORT

T

I
I
I
I
I
I
T

I
I
T

T

I
I
I
I
I
t
I

Abuse, Neglect, and Mistreatment at
Montana Developmental Center

January 2015

DrsA'nruTy RTGHTS MONTANA
1022 Chestnut Street
Helena, MT 59601-0820
| -406 -4 49 -2344 Voice/TDD
1 -800-245-4743 Voice/TDD
www.disabilityrightsmt.org



I
I
I
t
I
t
I
I
I
I
I
I
I
I
I
I
I
I
I

disabitityrightsr- montana

DISABILITY RIGHTS MONTANA RECOMMENDS CLOSURE OF

MONTANA DEVELOMENTAL CENTER AND INVESTMENT IN

COMMUNITY SERVICES

Contact: Bemadette Franks-Ongoy, Executive Director FOR IMMEDIATE RELEASE
Telephone: 406-449-2344 I 406-431-1115 January 23,2015
Email: bernie(rDdisabilitvrightsmt.org
Website: www.disabilitvrishtsmt.org

DISABILITY RIGHTS MONTANA released a report today with significant details of numerous
case stories of abuse and neglect at the Montana Developmental Center. Investigations
conducted by the Department of Justice over the course of the past year reveal that twenty-seven
staff members, including the Director of Quality Assurance and Superintendent, have been
involved in the case stories. Some of the cases involve serious injuries, rape, and felony assault.

DRM has monitored MDC for more than twenty years, and cites a climate and culture at MDC
that perpetuates and tolerates abuse. The cases cited in the report document slapping, grabbing,
squeezing, pulling residents by the ankles, throwing them hard to the ground, kneeling on them,
grabbing them by their clothing, and other efforts to control residents. Abuse and neglect has
been substantiated against 27 employees this past year.

Residents cannot be reassured they are safe when 20 of the 27 staff who engaged in the abusive
and neglectful behavior return to work. MDC Administration is not taking action to keep
residents safe.

MDC is not able to hire and maintain adequately trained staff. The facility is consistently
understaffed which leads to limited treatment and unfavorable conditions. Today there are at
least22job vacancies to include direct care and professional staff.

The average populationin2014 at Montana Developmental Center was 50 residents. The cost to
operate MDC is in excess of $15M per year.

DRM is asking the 2015 Legislature to issue a directive to close MDC, and treat our fellow
citizens with dignity and respect by providing appropriate community services. "A transition
plan, developed by stakeholders that closes MDC and shifts resources into community services
can be done. Montana needs leadership to make it happen," said Bernadette Franks-Ongoy, the
executive director of Disability Rights Montana. "The Legislature can be that leader."

For a fullcopy of the report and recommendations, please go to our website at
www. disabilitvri ehtsmt. org.

I nZZChestnutStreet Hebna"I,lontanafeOOr I Voie/lllD 4F-44g-i3ri Tolt-fue W-2454743 Eat4$649-24!S I
advocate@disabili\6ightsnt.org I www.0isa:Uniflrlgh$nt.org
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disabitityrightsr
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January 22,2015

Disability Rights Montana, the state protection and advocacy system for Montanans with
disabilities has monitored the Montana Developmental Center (MDC) for over 20 years.

Disability Rights Montana strongly recommends that the 2015 Legislature act with a sense of
urgency and direct the Department of Public Health and Human Services to develop a transition
plan that moves all 50 residents at MDC into appropriate community services and closes the
facility in Boulder.

This report provides sufficient evidence to demonstrate that DPHHS is not able to carry out the
mission of the Montana Developmental Center which is ". . . . to provide an environment for
building healthy, effective, and fulfilling lives." This report details how approximately 15

million of tax dollars are used to support a facility that tolerates and perpetuates abuse, neglect
and mistreatment of people with disabilities who are committed by the government for care and
treatment.

The facts detailed in this report make it clear that the Montana Developmental Center cannot be

transformed into a "Center for Excellence" and everyday this facility remains open, its residents
are at risk of harm.

A transition plan, developed by a group of stakeholders that closes MDC and provides
appropriate community services can be done. It has been done in 13 states.

Montana needs leadership to make it happen. Disability Rights Montana is asking the 2015
Legislature to be the leader and issue the directive to close MDC, treat our fellow citizens with
dignity and respect by providing appropriate community services.

I want to thank the Department of Justice, Dana Toole, Catherine Scott, and Dawn Spencer for
doing their jobs well and with integrity. Your work has shined a light and is providing
transparency to some of the practices at MDC. I also want to thank DRM staff, RobertaZenker,
Beth Brenneman, Steve Heaverlo, and Laurie Danforth for writing and editing this report.

The residents at the Montana Developmental Center are entitled to be treated with dignity and
respect. My hope is that this report will make a real difference in their lives.

Bernadette Franks-Ongoy
Executive Director

I fOaa Chestrut Street Hebru, llontana SS60r I Voie/TIII) 4M-"44g-2344 Toll-ftee 80&245*4743 Fax 406-449-2418

advocate@disabilityrightsnt.org I www.Cisalilityrightsrnt.org
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INTRODUCTION

The Montana Developmental Center ("MDC") in Boulder Montana is a residential
facility operated by the State of Montana's Department of Public Health and
Human Services. MDC is composed of two distinct treatment areas. The largest is
the Intermediate Care Facility for Individuals with Intellectual Disabilities
(ICFAID) which has a population of approximately 44 individuals and is federally
certified. The other is the Assessment and Stabilization Unit (ASU) which is a
secure (fenced and locked) 12 bed unit licensed by the State of Montana as an

Intermediate Care Facilitv for Individuals with Disabilities ICF/ID).

Disability Rights Montana ("DRM") has been monitoring
abuse and neglect at MDC for more than20 years.
Throughout that time, MDC has consistently failed to fulfill
its mission ". . . to provide an environment for building
healthy, effective and fulfilling lives." Since 2003, it has

been the recipient of six immediate jeopardy findings from
the Center for Medicaid Services ("CMS"), which were
largely based upon deficiencies in its response to abuse and
neglect of residents.

DRM succeeded through litigation in markedly downsizing
the institution in 2005. Even though the institution served
far fewer people, it continued to struggle with employing sufficient well-trained
staff and failed to protect residents from abuse and neglect. The facility has

continued to be the recipient of poor certification findings, and has been the
defendant in tort claims for the mistreatment and abuse of residents.

In2013, after a particularly damning report of MDC's botched investigation of the
rape of a female resident by a staff member, the Montana Legislature passed a new
measure to establish independent investigation of alleged abuse, neglect, and
mistreatment of residents. It established that the Montana Department of Justice
("DOJ") would investigate claims instead of MDC staff. It also required that all
reports be sent to DRM for its independent review.

MDC claimed that it would reform in the wake of the rape scandal. Its
Administration promised to turn the institution into a "center for excellence," and it
hired a clinical director and updated and amended many of its policies regarding
abuse, neglect, and mistreatment of residents.

MDC has
consistently

failed to faffill its
mission"...to
provide an
environmentfor
building healthy,
effective and

fuffiiling lives."

MDC Report - January 2015



Even though MDC
pledged to change, the
reports DRM received
demonstrute the
inability of MDC to
keep residents safe

from staff andfrom
one another.

Even though MDC pledged to change, the reports

DRM received demonstrate the inability of MDC to
keep residents safe from staffand from one another.

Further, the reports confirm there are deep and abiding
defects in the climate and culture at the institution.

The following report includes case stories which DRM
has collected since the 2013 change in state law. The

stories include instances of staff abuse of residents and
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mistreatment of residents by other residents. These

instances reveal significant gaps in supervisory oversight by the MDC
administration, in the selection and training of staff, the administration of the

facility, and failure to adequately address these incidents once they have occurred.

DRM has observed and tried to influence change for years as MDC has tried and

failed to be a safe institution for the habilitation and treatment of people with
intellectual disabilities. The simple truth seems to be that MDC cannot be made

safe.

l.

SHORT CONCLUSIONS

Montana Code Annotated $ 53-20-163 (attached as Exhibit 1) has been a

success as it has placed independent investigators at MDC and has provided

far more information to DRM, an independent watchdog, of the abuse and

neglect occurring in this institution.

Substantiated abuse and neglect at MDC results from cultural problems at

the institution. In an effort to address its problems with an insufficient labor
pool, MDC will often accept poorly suited individuals to employ, rationaltze
poor employee performance, and downplay the seriousness of abuse and

neglect by addressing incidents with insufficient disciplinary and retraining

attempts.

MDC is not able to hire and maintain adequately trained staff.

The physical layout of the facility buildings is inefficient and dangerous.

It is not possible to run a safe, effective ICF/IID and ICFiID that function as

a'ocenter for excellence" in Boulder, Montana.

2.

a
J.

4.

5.
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LEGAL FRAMEWORK

Federal Law

The majority of MDC is an ICF/IID. As an ICF/IID, MDC is subject to federal
regulations in order to receive Medicaid funding for services.

Specifically, MDC must o'ensure that clients are not subjected to physical, verbal
sexual or psychological abuse or punishment." 42 C.F.R. 5 483.420(a)(5). To that
end, a facility "is responsible to organize itself in such a manner that it proactively
assures individuals are free from serious and immediate threat to their physical and
psychological health and safety."

When a surveyor cites a facility with violation of this regulation, "there is a high
probability that abuse to individuals could occur at any time, or already has
occurred and may well occur again, if the individuals are not effectively protected
from the serious physical or psychological harm or injury, or if the threat is not
removed." CMS manual system, pub. 100-07 State Operations Provider
Certification.

When such a violation is cited, it is called an "immediate jeopardy" finding and
can result in the loss of Medicaid funding and closure of the institution.

State Law

In2013, the Montana Legislature enacted Montana Code Annotated $ 53-20-163,
requiring MDC to report each allegation of mistreatment, neglect, abuse or injury
from an unknown source to the DOJ. The DOJ is required to thoroughly
investigate the allegation, make findings, and generate a report within five days of
the incident.

MDC is also required to report the details of each reported allegation to the Mental
Health Board of Visitors and the state protection and advocacy program for
individuals with developmental disabilities, as authorizedunder 42 U.S.C. $
150a3(a)(2), also known as the Protection & Advocacy System (P&A). In
Montana, the P&A is Disability Rights Montana. Since the legislation took effect
in October 2013, DRM has received a copy of each report of the investigation of
all allegations of mistreatment, neglect, abuse, or injury from an unknown source
at MDC.

MDC Report - January 2015



This legislation has enabled DRM to fulfill its mandate under 42 U.S.C. $

15043(a)(2), which is to investigate allegations of abuse and neglect at institutions

where individuals who experience developmental disabilities live. Prior to this

legislation, DRM had to rely on word-of-mouth reports from residents, family
members, and staff to learn of instances of abuse or neglect. As some potential

witnesses feared reprisals, reports were often withheld or withdrawn. Prior to the

law, getting accurate counts of the incidents of abuse and neglect at MDC was

difficult if not impossible. Now, as long as each allegation of mistreatment,

neglect, abuse, or injury from an unknown source is immediately reported by MDC

to the DOJ, anaccurate count is much more likely.

In carrying out its mandate, the DOJ relies upon MDC policy to define

mistreatment, abuse, and neglect. MDC's policies defining these terms rely upon a

combination of federal code and regulation, Montana code and administrative rule,

and a lawsuit settlement.

MDC defines abuse as the infliction of physical or mental injury or the deprivation

of food, shelter, clothing, or services necessary to maintain the physical or mental

health of a client with a developmental disability, without lawful authority whether

purposeful or due to carelessness, inattentiveness, or omission by the person

causing harm. Abuse may be physical, verbal, psychological, or sexual.

MDC defines mistreatment as any of a number of elucidated practices in the

policies that deviate from Individual Treatment Plans and accepted treatment

practices and standards of care in the field of intellectual disabilities.

MDC defines neglect to mean the failure to provide services necessary to avoid

physical or psychological harm. This includes failure to protect clients from harm

caused by other clients.
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FACTS. CASE STORIES

Montana Code Annotated $ 53-20-163 took effect in October 2013, the DOJ took
approximately six months to hire an investigator and get its program up and
running. The DOJ investigator filed her first MDC investigation report in April
2014.

Between October 2013 and April 2074, MDC conducted and filed its own
investigative reports with the DOJ and provided DRM with copies. DRM has been
able to track and review reports of mistreatment, neglect, abuse, or injury from an
unknown source at MDC for the period of October 2013 through November 2014
for purposes of this report.

A. Staff to Resident Physical Abuse - Case Stories (12 cases)

MDC substantiated physical abuse of Resident A on December 13

2013, perpetrated by Staff # l0l, by placing his knee on Resident A's
arm while he was beine restrained.

MDC substantiated physical abuse of Resident B on December 13,
2013, perpetrated by Staff # 102, by throwing him to the ground,
breaking Resident B's clavicle.

MDC substantiated physical abuse, verbal abuse, psychological, and
sexual abuse of Resident C on February 11,2014, by Staff # 103, by
"nut checking," a game whereby Staff # 103 would attempt to catch
Resident C off guard by backhanding him in the genitals. The game
also included on-going verbal interactions between Staff # 103 and
Resident C consisting of graphic sexual content.

MDC substantiated physical abuse of Resident C on April 28,2014,
perpetrated by Staff # 104, who pushed Resident C.

DOJ substantiated physical abuse of Resident D on July 24,2014,by
Staff # 105, who slapped Resident D in the face.

DOJ substantiated physical abuse of Resident D on July 24,2014,by
Staff # 105 and # 106, who pulled Resident D off the couch by her
ankles and dragged her down the hall to her bedroom.

l.

2.

3.

4.

5.

6.

MDC Report - January 2015
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7.

8.

DOJ substantiated physical abuse of Resident E on July 11,2014,by
Staff # 107, who grabbed the back of Resident E's neck and pushed

him.

DOJ substantiated physical abuse of Resident F on July 11,2014,by
Staff # 107, who grabbed Resident F's neck, squeezed it, and brought
him to his room.

9. DOJ substantiated physical abuse of Resident G on July 3 l, 20l4,by
Staff # 109. Resident G punched Staff # 109 in the side of his head

when Staff # 109 stepped in between Resident G and another resident

who were about to engage in a fight. Staff # 109 responded by
grabbing Resident G's neck and taking him hard to the floor.

10. DOJ substantiated physical abuse of Resident H on September 27,

20l4,by Staff # 110, who charged across the room unprovoked and

choked Resident H, slamming his head into a door jamb causing a

laceration that required five staples at the emergency room to close.

1 1. DOJ substantiated physical abuse, verbal abuse, and mistreatment of
Resident H on November 3,2014, by Staff # 111, who grabbed his

shirt, swore at him, and verbally threatened him.

12. DOJ substantiated physical abuse of Resident I on November 6,2014,
by Staff # 112, who dragged Resident I out of another resident's room

by her ankles.

Staff Verbal Abuse. Mistreatment. and Neglect - Case Stories (12 cases)

13. MDC substantiated verbal abuse of Resident J on October 20,2013,
by Staff # 113, who yelled and swore at Resident J.

14. MDC substantiated verbal abuse of Resident K on October 20,20t3,
by Staff # 113, who yelled and swore at Resident K.

15. MDC substantiated neglect of Resident L on March 1,2014, by Staff
# ll4, who left Resident L sleeping in a bed with a urine soiled

blanket belonging to another resident.
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A mechanical restraint chair is commonly
used at MDC. Amnesty International
among others have condemned the use of
such chairs, especially in treatment
settings because of the possibility of
causing further trauma. They have been
condemned for use in corrections settings
as well given the possibly of death or
injury due to asphyxiation.

20.

22.

MDC substantiated mistreatment
of Resident I on April 14,2014,
by Staff # 115, by putting her in
a mechanical restraint chair and
locking her in her bedroom.

MDC substantiated mistreatment
of Resident I on April 14,2014,
by Staff # 116, by telling her that
she was stupid in front of other
residents.

DOJ substantiated mistreatment
and neglect of Resident C on
April 28,2014,by Staff # 104,
who pushed Resident C.

19. DOJ substantiated neglect of
Resident J on July 12,2014,by
Gene Haire, Perry Jones, Larry
LeRoux, Staff # 116, and Staff #
ll7,by leaving him in his tent
outside, unsupervised all night
while the rest of the group went
back to the unit.r

t6.

t7.

18.

21.

DOJ substantiated verbal abuse of Resident H on August 7,2014,by
Staff #118, who called Resident H a "prick."

DOJ substantiated neglect of Resident M on August22,2014, by Staff
# ll9 and Staff # 120. who left Resident M and another resident
unattended.

DOJ substantiated neglect of Resident M on September 4,2074,by
MDC staff when Resident M walked out of the building and was
discovered at the grocery store in downtown Boulder, Montana.

lFacility administrators are entitled to less privacy than line staff, ifany at all, since they are public officials
performing their public duties.

MDC Report - January 2015
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23. DOJ substantiated neglect of Resident M on September 17,2014,by
MDC staff when Resident M walked out of the building and was

discovered on Main Street in downtown Boulder, Montana.

DOJ substantiated neglect of Resident N on Novembet 3,2014,by
Staff # t2l, Staff # 122, Staff # 123, and Perry Jones, surrounding the

circumstances which resulted in the rape of Resident N by another

resident. It was not until the victim was examined by a staff nurse

(two hours after the event) that her allegation was taken seriously and

she was taken to the hospital.

24.

C. Immediate Jeopardy

MDC's inability to investigate and prevent abuse and neglect of residents has been

consistent since 2003. CMS found that MDC was posing an immediate jeopardy to

the health and safety its residents in 2003, 2005,2008, 2009,2010, and2011. Here

are CMS' findings:

2003: The facility was "ff]ailing to ensure the most fundamental protections

by failing to provide necessary services and supports to avoid physical

harm during the application of restraint and by failing to further
protect clients from harm during the investigation of abuse."

2005: The facility was not in compliance with federal, state, and local

sanitation laws, and failed to thoroughly investigate allegations of
abuse, and failed to report the results of investigations of resident-to-

resident abuse.

2008: Staff at the facility threatened a resident with an injection for their
own convenience, used force without justification, failed to recognize

and report abuse, and failed to conclude abuse in the face of factual

evidence and take appropriate action.

2009: The facility failed to ensure protection from harm when it allowed an

abusive staff member to return to a unit to retrieve her belongings.

2010: Following the rape of a resident by a staff member, the surveyors

found the facility failed to adequately supervise employees, collect
physical evidence in a timely manner, utlLize objective facts to
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thoroughly investigate the allegation in a timely fashion, failed to
include a review of system failures including procedure review, staff
failures, environmental supervision review, and procedures to ensure
the safetv of residents.

2011: The Centers for Medicare & Medicaid Services found that the
facility's Human Resource's Department failed to protect the residents
from staff errors.

MDC has also been a defendant in tort claims cases including one for the
mistreatment of a resident brought in the wake of a staff rape of a female resident.
MDC paid the victim and her family $350,000 in20l3 to settle the case.2

Challenges at MDC

A. Difficulty Hiring and lVlaintaining an Adequately Trained Staff

Boulder, Montana, is remote and has a small population from which to draw a
labor force. Many employees and health care professionals have to commute from
Butte or Helena, requiring MDC to compete with local employers for adequate
staff.

This was noted in a recent report by a fiscal analyst for the Interim Legislative
Finance Committee on December 2,2014. Based upon interviews with MDC
Administrators, the analyst stated:

The facility has difficulty hiring and maintaining an adequately trained staff.
This has led to high turnover, training costs and unmanned shifts. Reasons
for this situation may include low wages, a difficult clientele, shrftwork, the
environment at MDC, and lack of a readily available workforce. (Emphasis
added). (Auached as Exhibit 2, p. 2).

The report goes on to identiff union practices as a significant factor that further
complicates the provision of adequate staff in certain areas and at certain times at
MDC:

' See also. Baker v. Alexander. et al. First Judicial District. Lewis & Clark Countv No. CDV - 2002-215.

MDC Report - January 2015



In addition, the workplace is largely unionized and job bidding based

on seniority typically results in unfavorable conditions for facility
staffing and scheduling. The result of the job bidding process is that,
in many occasions, the newest personnel are subject to shift work at

the highest secure areas with the most difficult clients during periods

where minimal staff and management are present. This has created
opportunities with potential unfav orabl e outcomes. (Emphasis added).

The facility Superintendent, Gene Haire (hereinafter "Superintendent"), admitted at

the Legislative Finance Committee hearing on December 2,2014,that rape and

abuse were "unfavorable outcomes."

This was demonstrably true with the neglect and abuse which occurred in the most

serious cases described above, the rape of Resident N, and the serious assault of
Resident H. In the rape case, the staff who left the residents unattended was on his

first day working in the units, had not been informed of his work assignment, and

was working an overtime shift.

Finally, the MDC Administration told the fiscal analyst that even with 250 staff at

the facility, they needed 24 addrtional full time employees ("FTE"). At the time of
the drafting of this report, MDC has22 open job positions.' Together, MDC is
down 48 staff from its optimum, or roughly one-sixth of its entire staff.

B. Layout of Facility

Over the years, the number of
individuals served by MDC has been
greatly reduced. As this has occurred,
buildings have been shuttered. The
Administration continues to use

cottages for residents which are

situated apart from the main
administration building. This has

made it difficult to keep residents safe
given that it requires alarge number
of staff.

'These numbers remain consistent through January 14,2015.
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The layout requiring additional staff was
also identified by the MDC
Administration, as reported by the

legislative fiscal analyst in his December
2,2\lL,report. ["Due to spacing and set

up of the facility (8 separate buildings
located on approximately l/4 mile of
square area) there is a high requirement
for FTE for optimum client
supervision."
(Exhibit 2, p. 2).

To adequately provide for resident safety given MDC's staffing patterns,

substantial remodelins or rebuildine would need to occur.

C. Remote Location of Facility

In200l,largely in response to CMS immediate jeopardy findings, the State

Developmental Disabilities Program requested a study of MDC, which was

conducted by the nationally renowned Pennhurst Group. It identified the remote
nature of the facility as a substantial problem:

MDC is exemplary of a'smaller' ICF/MR. 'Economies of scale'
afforded larger facilities elude those with smaller populations.
Geography must also be seriously considered . . . . Boulder, Montana
requires more 'on site' resources than that of a less rural, more robust,
densely populated, setting. Resources, employees and contractors
must travel greater distances,, for greater costs, than [in] other more
densely populated settings.a

'Study of MDC by the Pennhurst Group, 2007, atp.2.

Assessment and Stabiltzation Unit (ASU)
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SOME STATISTICS

There have been an average of approximately 50 residents at MDC over the course

of the reporting period of October 2013 until November of 2014. Fifteen of those

residents appear in the case stories above, some of them more than once. Hence,

nearly one third of the residents have been mistreated, abused, or neglected by the

staff at MDC during the last year. These staff have included direct care staff,

supervisors, the Director of Quality Assurance, PerrS'Jones (hereinafter "Director
of Quality Assurance"), and the Superintendent.

There have been 12 assaults perpetrated by staff against residents at MDC for an

average of one assault per month during the reporting period.

Mary Dalton, Medicaid & Health Services Branch Manager, Montana Department

of Public Health and Human Services ("DPHHS"), testifiedat a December 2,2074,
Legislative Finance Committee hearing that these numbers were an improvement
and that MDC had made "great strides to improve over the last three years."

DRM canndt independently verify any such improvement because prior to the

2013 adoption of Montana Code Annotated, $ 53-20-163, MDC was not subject to

a reporting requirement beyond DPHHS. DRM has no prior data to which to
compare the current data and do not know whether one staff assault of a resident
per month is an improvement or not.

Many of the case stories involve multiple staff. In all, 27 staff members

perpetrated mistreatment, abuse, or neglect against the residents of MDC in the

cases contained in this report. As of November 6,2014,20 remain employed and

only seven no longer work at this institution.5 When asked at the December 2,

2014, hearing about termination of employees who abuse residents, the facility
Superintendent testified that "[he didn't] have the numbers on how the cases break

out." He also testified that there have been no allegations of any kind of sexual

abuse of residents by staff. This was an error as in Case Story 3 above, the DOJ
substantiated sexual abuse by staff.

s Oth". staff have since left employment at MDC for reasons unknown at the time of publication of this
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Finally, approximately one-half of the resident population of MDC is on the Port
list, meaning that they have been deemed ready by MDC to be served in the
community. MDC's weekly porting list of the residents that are referred to
community placement, averaged26 residents per week for community placement.
In other words half of the population at MDC for over ayear have been eligible to
be served in a less restrictive environment, waiting for community services.
Eighteen residents on the December 6,2013, port list (attached as Exhibit 3) are
still on the January 2015 port list (attached as Exhibit 4). They remain in a far
more restrictive environment than necessary or approprtate.

ANALYSIS

The case stories reveal significant gaps in supervisory oversight. This results in
neglect that has led to serious abuse of residents such as rape and felony assault
ending in serious injury and hospitalization Resource challenges, physical layout,
and union job bidding and seniority "typically results
in unfavorable conditions for facility staffing and
scheduling" lhat leave untrained staff in the most
difficult and vulnerable areas all contribute to the
risks to residents and are barriers that mostlv cannot
be overcome.

Even a cursory comparison of the case stories above
to the previous immediate jeopardy findings reveals
that Mary Dalton's hopeful testimony before the
December 2, 2014, Legislative Finance Committee
hearing about improvement at MDC is not so.

Clearly, MDC is not improving, and upon a proper
complaint to the Certification Bureau should be found
to be in immediate jeopardy yet again.

A. Resident Safetv

At MDC, there is a climate and culture that perpetuates abuse. DRM finds this in
the types and frequency of abuse as well as in the lack of timely, professional
follow-up to abuse. The same failures of protocolin20l4 were present at the
facility in 2010 and years prior as demonstrated in the numerous case stories and
immediate jeopardy findings above. The same failures to engage in swift and
certain discipline of staff who abuse residents exist today.

Residents csnnot be
reassured they ure safe

fro* these kinds of
assqults, When they
see 20 of the 27 staff
who engaged in the
asssultive behavior
returning to work,
residents csnnot be
assared that the
udministration is
tuking any uction to
keep them sufe.

MDC Report - January 2015 13



The stories above demonstrate the absence of proper training in behavior
management techniques. Staff have commonly resorted to painful, humiliating,
and sometimes dangerous physical interventions. In the cases cited, staff have

used slapping, grabbing residents by the neck and squeezing, pulling residents by
the ankles, throwing residents hard to ground, pushing residents, kneeling on

residents, grabbing residents by their clothing, to physically control residents.

Given the frequency of these incidents over the last year, the absence of sufficient
staff training in de-escalation techniques to avoid or
defuse potential physical confrontations should have

been evident to MDC's administration. Yet these

incidents continued.

Residents cannot be reassured they are safe from these

kinds of assaults. When they see 20 of the 27 staff who
engaged in abusive and neglectful behaviors returning to
work, residents cannot be assured that the administration
is taking any action to keep them safe. Although
Richard Opper, the DPHHS Director, has publicly stated

that "[t]he State of Montana will not tolerate the abuse

and neglect of patients at MDC," the sad fact is that the

State has tolerated it for years, and continues to do so

even now.

The failure of MDC
staff and
administrative
personnel to respond
immediately in the
lYovember 2014
incident is perhaps
the cleurest evidence
that critical elements
have not changed at
MDC.

I
I
t
I
I
I
I
t
I
t
I
I
I
I
I
I
I
I
I

B. Rape

Many were shocked by the revelations of the November 2014 rape of a resident

and the subsequent failures of the MDC administration to properly investigate the

incident.6 Given that arape of a previous resident in 2010 brought about changes

in the MDC administration, the hiring of a clinical director, and the change of
many policies regarding abuse and neglect, it would be reasonable to expect any

future rape allegation would be addressed immediately and effectively. The failure

of MDC staff and administrative personnel to respond immediately in the

November 2014 incident is perhaps the clearest evidence that critical elements

have not changed at MDC.

The November 2014 rape is included above as Resident N. Resident N is small of
stature. She would be easily overpowered by the perpetrator here, a man who is

\ovember 25,2014, Helena Independent Record.

MDC Report - January 2015



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

almost a foot-and-a-half taller than she. On November 3,2014, the two were left
unsupervised at approximately 1:00 p.m. in the hallway during what is called
o'Treatment Mall" at MDC. The MDC Superintendent would later describe
Treatment Mall as a school type setting where students walk between classes. The
difference at MDC is that residents are always to be supervised or accompanied by
staff, sometimes on a one-to-one basis.

Treatment Mall takes place physically in Building 8 which has two L-shaped halls
running through it known as the "North Hall" and the "South Hall." A staff "hall
monitor" is located in each hallway. It is not clear that anyone had been assigned
as the South Hall monitor where the rape took place. In any event, no staff were
present. The DOJ report of the incident called it "fi]nsufficient or incompetent
supervision," and it should be noted that the lack of competence extends to the
administration.

Two staff, one of whom had only been there a couple of
weeks and was pulling a double shift to fill in for a vacancy,
had both been assigned to the Quiet Room. Neither were
aware that anyone had been assigned to the South Hall. The
newer staff was supposed to work his first day in the units at
2:00 p.m. and was attending to a personal matter prior to that
time. He had come in early to work a double shift and may
have been distracted. He planned to proceed to Unit 4.

The perfect
storm of
incompetence
continued to
brew.

To make matters worse, once the male resident had the female resident locked in
the bathroom and staff were made aware of it, no one had a key to gain entry to the
bathroom to rescue her. The perfect storm of incompetence continued to brew. As
the perpetrator ejaculated, having withdrawn from the victim, she saw her chance
and took it. She quickly unlocked the door and left.

Even though witnesses reported hearing "kissing" sounds, no staff interviewed the
female resident until she came forward two hours later (at 3:00 p.m.). MDC
policy, developed in response to the 2010 rape at MDC, called for immediate
contact with law enforcement when a sexual assault is reported. It also calls for
securing the scene, staying with the victim until law enforcement arrives, and then
accompanying the victim to the emergency room for a sexual assault examination
by trained processionals (called "SANE;" no nurses at MDC have this training).
The MDC Superintendent and Director of Quality Assurance helped formulate and
write this policy. They have actual knowledge and a working awareness of its

MDC Report - January 2015 15



contents, and had even instituted a check-off list for such cases on January 31,

2013. (Attached as Exhibit 5).

Here, however, they did not follow the policy. Shift Manager, Staff # 123, who

was made aware immediately that the perpetrator and victim had been locked in the

bathroom, instructed staff to interview the male resident with a nurse. Predictably,

the male resident denied it. No one interviewed the female resident, or contacted

law enforcement, as required, at this time.

At approximately 2:20 p.m., the Director of Quality Assurance began participating

in interviews relating to this event, yet still no one contacted law enforcement,

spoke with the victim, or secured the scene. In fact, the Director of Quality
Assurance directed a nurse at MDC to conduct a medical exam in direct

contravention of the MDC policy and proper law enforcement practices. An
untrained mrse conducted arape exam at MDC. Then MDC determined to take

the female resident to the emergency room without contacting law enforcement,

again a violation of MDC's own policy. Still, no one secured the scene.

A St. Peter's Hospital nurse finally contacted Jefferson County Law enforcement

personnel at 5:32 p.ffi., more than four hours after the incident. MDC did so later

by fax. In addition, Montana Code Annotated $ 53-20-163 requires

rl
rl
rl
rl
rl
rl
rl
rl
rl
I
IMDC to notify the DOJ immediately of each allegation of

abuse. Here, the Superintendent, with knowledge of the

allegations, spoke with the Bureau Chief responsible for
investigating these allegations at 4:43 P.D., and did not
report the allegation. In fact, MDC did not report the

allegation to DOJ until 6:57 P.ffi., almost six hours after the

incident.

Shortly before MDC reported the incident to DOJ, the

janitor cleaned the bathroom, because she was not asked to

do anything differently. When later asked about why he

didn't insist that MDC's policy be followed, the

Superintendent exclaimed: "I didn't think of it, it never

crossed my mind." The critical incident protocol that the

Superintendent wrote, signed, and implemented never

The DOJ report
of the incident
culled it
"fiJnsafficient or
incompetent
supewisionr" and
it should be noted
that the lack of
competence
extends to the
udministrution.

I
I
t
I
I
t
I
I

crossed his mind during the critical incident. The form that he created did not

even occur to him at the very time of its intended use. This seems the very

pinnacle of incompetence, a complete failure of management that would likely

I6 MDC Report - January 2015



I
I
I
I
t
I
I
I
I
I
I
I
I
I
I
I
I
I
I

result in termination in the private sector. It is the same kind of conduct that
resulted in immediate jeopardy to the health and safety to residents in 2010. This
sort of occurrence at MDC is the very kind of practice that perpetuates the climate
and tolerance of unacceptable practices and allows a culfure of mistreatment,
abuse, and neglect to thrive.

C. Resource Challenges

The fiscal analyst's December 2,2014, report is the most recent source to identiff
the serious staffing issues at MDC. For example, the practice ofjob bidding
identified by the December 2nd report, not surprisingly results in the most senior
workers taking the more sought after shifts with the least experienced staff often
supervising the most challenging residents.

The 2007 Pennhurst Report found that the most challenging residents who are

housed in the ICF-DD experience little positive or active treatment either because

the staff was unwilling or unable to provide it:

It should be stated that the individuals who reside at the locked (ICF-
DD) unit do present challenging, dangerous behavior and these

individuals do require effective, consistent supervision and
intervention to keep individuals, staff, and community members safe.

During observations at the locked unit, sufficient numbers of staff
were present to supervise and intervene if behavioral emergencies
emerged, but there was little positive interaction between staffand
consumers. 7 (Emphasis added).

The result is a cause-effect relationship where, in the absence of proper training on
how to engage residents, engagement is either non-existent or negative.

Case Story 10 above is an instructive case. In Case Story 10, the DOJ
substantiated physical abuse of Resident H on September 27,2014,by a staff
member who charged across the room unprovoked and choked Resident H,
slamming his head into a door jamb causing a laceration that required five staples

at the emergency room. This event took place just before 10:00 p.m. Video of the

interaction between the staff and residents reveals that there was not only very

'Pennhurst Report, page 30
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little in the way of positive interaction, but that the interaction was almost entirely
negative, mostly driven by the actions of the staff.

In the video, the victim of the assault is shown in a
relaxed standing posture, leaning against the door
frame with his anns crossed. Meanwhile, a

transcript of the incident reveals that the
perpetrator is taunting the residents saying that "I
can go home atnight, and you will never get out of
here." The perpetrator was charged with felony
Abuse of a Disabled Person. The incident. which
occurred seven years after the Pennhurst report, is
illustrative of its seemingly prophetic statements:

Is staff being trained appropriately? If there is one
department and task at MDC which could utilize
the 'most needed improvement' label, this would
be it. It is believed that even mandated training
andthat accountabilitv for same has waned.

Training is evidently seriously needed for direct support to understand active
treatment, behavioral interventions and levels of expectation for competent
interactions.

Is staff being supervised appropriately? It is very apparent that
'supervision' at MDC has evolved where considerable learning could
benefit change. Levels of staff interaction, cancellation of treatment
or training time, use of client choice as an excuse for not providing
programs are all indicative of inappropriate or absence of
supervision.s

It is readily apparent from the September 27 ,2014, assault on Resident H that the

Pennhurst statements were just as true in 2014 as they were in 2007 . Either
training is seriously waning, or supervision is absent, or both.

DRM takes no position on organized labor at state institutions, an issue raised by
the fiscal analyst's report as negatively affecting resident care. To the extent that

t
I
t
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I
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8Pennhurst Report page 8.
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union practices negatively affect the safety of residents then it must be addressed
and changed.

The MDC Administration believes that24 additional FTE are required to operate
the facility at optimum level. (Exhibit 2). This would be in addition to the 250
positions currently at MDC, 22 of which are currently unfilled. It appears that
MDC believes that it could hire itself out of this problem, though the Governor's
budget does not include the funding for these additional FTE.

DRM does not believe it is credible to argue that additional staff would solve the
problems at MDC. Back in2007, the Pennhurst Group found that 111 direct care
staff for a total resident population of 6lwas a "generous number of staff,"l0 yet
they experienced the same sort of problems experienced at the facility currently.
The picture could not be clearer. By all measures, the congregate care model in
Boulder, Montana, is failing.

D. Pre-screening by MDC

In the fall of 2014, both DRM and DOJ became aware
that MDC was employing its own "pre-screening"
process by which it deemed some allegations not
worthy of reporting. DRM became aware that these

allegations were not being reported through reports of
incidents by residents and their relatives.

He was found in a
chair souked in urine
when his mother
came to visit.

In one such case, the staff at MDC had neglected a man for a month who had a
herniated disc and a pulmonary embolism from sitting too long in one position. He
was left in that position as staff stated that they thought he was "faking." He was
found in a chair soaked in urine when his mother came to visit. DRM reported the
neglect to both DOJ and MDC, although MDC had known of it and failed to report
this incident to DOJ. Based on DRM's reporting, DOJ has initiated its
investigation. This investigation is pending at the time of this report.

In another example, DRM learned from a parent that her son had been assaulted by
another resident. MDC was aware of the event, but did not report it to DOJ for

el 
1 I direct support staff was the number reported by the fiscal analyst as of Novemb er 28,2014, and only

incidentally the number of direct support staff reported by the Pennhurst report of direct support in 2007 .

loPennhurst report, p. 6.
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In response to this revelation, a Deputy Attorney
General issued a Memorandum to the bureau chief in
charge of these investigations which analyzes MDC's
pre-screening policy. (Attached as Exhibit 6). In it, the

deputy states that "[e]ach allegation must be reported

without delay to DOJ" as the statute does not permit
MDC to pre-screen allegations.

I
I
I
I
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three days as an allegation of abuse, and only did after DRM reported it to MDC.
The statute requires MDC to immediately report each allegation of abuse to DOJ.

Once notified, DOJ substantiated abuse in this case.

.. . the deputy stutes
thut "[eJach allegation
must be reported
without delay to DOJ'
as the statute does not
permit MDC to pre-
screen allegations.

Due to the pre-screening by MDC of allegations of
abuse, particularly between residents, it is difficult, if not impossible, to report the

total number of incidents of abuse, neglect, or mistreatment that have occurred

since October 2013. DRM is reasonably certain the cases included in this report

are a fraction of instances which have really occurred.

E. OLMSTEAD

The State of Montana must come into compliance with the rule in Olmstead v.

Zimmring, 119 S. Ct.2176 (1999), which holds that it is illegal discrimination
under the ADA to keep people who experience disabilities in institutions when

they do not need to be there. Id. at2l9l.

For the reasons stated, we conclude that, under Title II of the ADA,
States are required to provide community-based treatment for persons

with mental disabilities when the State's treatment professionals

determine that such placement is appropriate, the affected persons do

not oppose such treatment, and the placement can be reasonably

accommodated, taking into account the resources available to the

State and the needs of others with mental disabilities.

When assessing the full measure of resources currently expended at MDC
(approximately $15 million), it is more a question of appropriations to assure

compliance with Olmstead.

There have been numerous lawsuits across the county over the past l5 years

surrounding this issue to underscore this point. Many of these are initiated by the

20 MDC Report - January 2015



I
I
I
I
T

I
I
I
I
I
I
I
I
T

I
I
I
I
I

United States Department of Justice or the individual state's Protection and

Advocacy Systems for people who experience disability, such as DRM. Inasmuch
as half the population at MDC fits the Olmstead rule, it would seem utterly prudent
to, at a minimum, reduce the institutional appropriation by an amount sufficient to
provide for community placement for these individuals, and re-appropriate those

funds into the DDP community services programs.

Olmstead also requires that the State have in place a comprehensive, effectively
working plan for placing individuals that actually moves at a reasonable pace.

Providing community providers with appropriate financial incentive, or perhaps

using institutional funds to build state-operated community homes could
accomplish this objective. It would also effectively eliminate all but a very small
need for a congregate care center like MDC.

CONCLUSIONS

1. Montana Code Annotated $ 53-20-163 has been a success in that it has

placed independent investigators at MDC and has provided far more
information than before about the abuse and neglect occurring in MDC.

It is inconceivable that the two administrators at MDC most responsible for
critical incident response at MDC, the Superintendent and the Director of
Quality Assurance, responded to an incident as critical as a rape with such
utter incompetence as to either completely ignore or forget a policy which
they themselves wrote. The "I didn't think of it. It never crossed my mind"
excuse is not acceptable for the people in charge.

The "I didn't think
of it. h never
crossed my mind"
excase is not
acceptable for the
people in churge.

It is yet another in a long list of failures of
management at MDC. (See list of Immediate
Jeopardies and case stories) These failures
include the inability to adequately staff the
facility, the failure to communicate staff
assignments, the failure to properly equip staff
with keys to all doors, as well as the failure to
provide adequate training, supervision, and

support. These are failures of which DRM is now aware, and can share with
policy-makers and the public in an effort to determine the future of MDC.
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The pre-screening process was a short-lived but unhelpful development.

While it has been discontinued, its use has left some very serious scars and is

emblematic of deeper flaws. Examples are: the rape case and the case of the

man left for a month who had a hemiated disc and then a pulmonary

embolism from sitting too long and found by his mother sitting in a chair

soaked in urine. In both cases, evidence surfaced that staff did not believe

the reports. The result is a system-wide philosophy where staff presume

residents are not credible, which is so widespread and customary that in
itself is a form of neslect.

I
I
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2. Substantiated abuse and neglect allegations
are the result of culture and practice that
tolerate abuse and neglect problems. The

problems cannot be fixed with an insufficient
labor pool, and results in accepting poorly
suited individuals to employ, rationalizing
poor employee performance, and

downplaying the seriousness of abuse and

neglect by addressing serious events with
insufficient disciplinary and retraining
attempts.

MDC historically cannot hire and retain
qualified professional and direct care staff in
Boulder, Montana. The immediate
jeopardies bear this out over time, and the

case stories demonstrate that the problem
persists today. The Superintendent does not
have a college degree as was required in the
job announcement. Client Service
Coordinators, Behavioral Health Clinicians,

(lnfortunately, the
problems at MDC ure
not new. This history
r ep e ats its e lf fr o m y e &r-
to-y ear, administratio n-
to-administrutio n, and
I e g i s I at u r e -t o - I e g is I at u r e.

Despite the platitudes
and best intentions, it
csnnot be done. MDC
cunnot be jixed; not the
congregute cure model
with the physical plant
and staff resource
problems in Boulder,
Montanu. It is no secret
that DRM has sought to
close MDC - with good
feason.

Shift Managers, the Medical Health Service Manager, a Registered Nurse,

an Occupational Therapist, a Speech Pathologist, etc., and numerous Direct

Care staff positions were all open as November 6,2014. The Clinical
Director left as of January 8,2015, and the MSOTA certified Sex Offender
Therapist position has been vacant for many months. Professional staff
vacancies are treatment vacancies. MDC consistently operates with
professional staff vacancies. Thus, MDC consistently operates with
treatment vacancies. Thus, treatment vacancies are systemic at MDC.
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The lack of staff training, supervision, support, and competent management
at MDC perpetuates a system resistant to change or development where even
modest past efforts at intervention and whistle blowing have failed.11 The
lack of swift and certain staff consequences for mistreatment, abuse, and
neglect of residents leads to the reasonable conclusion by residents and
stakeholders that mistreatment, abuse, and neglect is widely tolerated at
MDC.

MDC faces another challenge in an inefficient and dangerous layout of the
facility buildings, the size of its population, the lack of professional staff
available in the area, not to mention the repeated legal problems including a
likely Olmstead challenge. The Olmstead problem can be avoided by
deferring appropriations to community-based services in either private or
state run programs that are not congregate care model facilities and house
four or fewer persons.

"See Travis D. Settlement; Libby Sleath v. MDC, et al.,which resulted in a $244,000 judgment against
MDC andDPHHS.
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4. It is not possible to run a safe, effective ICF/ID and an ICF/IID that
functions as a "center for excellence" in Boulder, Montana. Unfortunately,
the problems at MDC are not new. This history repeats itself from year-to-
year, administration-to-administration, and legislature-to-legislature.
Despite the platitudes and best intentions, it cannot be done. MDC cannot
be fixed; not the congregate care model with the physical plant and staff
resource problems in Boulder, Montana. It is no secret that DRM has sought
to close MDC - with good reason. That reason - MDC residents are not safe

and are not receiving appropriate treatment from qualified staff.

RECOMMENDATIONS

Develop azero tolerance policy for abuse, neglect, or mistreatment of MDC
residents to be implemented by June 2015.

Close Montana Developmental Center in Boulder, Montana.

Identiff a shareholder group that shall include family members of MDC
residents, providers, DRM, DPHHS, DOJ, MDC employee union
representation, and other stakeholders as deemed appropriate by DPHHS to
achieve the transition plan objectives.

Develop a transition plan that meets the following objectives:

Closure of MDC

Halts all new admissions into MDC

Transfers all residents on the port lreferral list as of April 15,2015,
into appropriate community service

Identifies the needs of the remaining residents at MDC and propose

through a combination of private and state run services the transition
of those remaining residents into appropriate community service by
the closure date

I
I
I
I
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4.
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5.

Determine if there is a need for secure services for a limited number
of residents and how those services can be developed in community
settings

Create incentives for current MDC staff to remain employed during
the transition and closure of MDC

. All MDC staff be given opportunities for re-training and re-
employment at comparable wages and positions in state government

Fund community services to obtain the objectives in the transition plan.
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53-20-163. Abuse of residents prohibited. Page 1 of2

FmtJoue, Siectlm lui$A etilffte H furf,ente, Eemcil Fblp hdextSmtltn

53-20-163. Abuse of residents prohibited. (1) Any form of mistreatment, neglect, or abuse of a
resident is prohibited.

(2) A residential facility shall publish in each cottage and building and circulate to staff a written
policy statement that defines the facility's requirements for reporting and investigating allegations of
mistreatment, neglect, or abuse and injuries ftotn an unknown source.

(3) Each allegation of mistreatment, neglect, or abuse and each injury from an unknown source
must be reported immediately to the superintendent of the facility and to the department ofjustice,
and the residential facility shall maintain a written rccord that:

(a) each allegation and each itrju.y from an unknown source has been reported to the department of
justice;

(b) each allegation and each injury from an unknown source has been thoroughly investigated and
findings stated;

(c) the investigation into the allegation or injury from an unknown source was initiated within 24
hours of the report of the incident; and

(d) the results were reported to the director of the department of public health and human services.
(a) The residential facility shall report the details of each reported allegation, including providing

the wlitten record created pursuant to this section, to the mental disabilities board of visitors and the
state protection and advocacy program for individuals with developmental disabilities, as authorized
by 42 U.S.C. 150a3@)Q), within 5 business days of the incident. The residentiat facility may not
redact any information that is provided pursuant to this subsection. The mental disabilities board of
visitors and the state protection and advocacy program shall maintain the confidentiality of any report
received under this section to the same extent that the reports are confidential under state and federal
laws applicable to the residential facility.

(5) Upon receiving a report of an allegation of mistreatment, neglect, or abuse or of an injury from
an unknown source, the department ofjustice shall conduct a thorough investigation of each
allegation or each injury from an unknown source and provide a written repofi of its investigation and
findings to the superintendent of the residential facility within 5 business days of the incident.

(6) The residential facility shall provide the department ofjustice with access to records and other
information necessary to conduct investigations under this section. The department ofjustice shall
maintain the confidentiality of any information received in the course of conducting investigations
under this section to the same extent that the information is confidential under state and federal laws
applicable to the residential facility.

(7) It a state licensing authority or federal medicaid certification authority issues a statement of
deficiency indicating that the residential facility has failed to meet licensing or certification standards
due to the thoroughness or timeliness of an investigation conducted under this section, the department
ofjustice shall participate in preparing a plan of correction to restore the residential facility's
compliance with licensing or certification standards.

(8) If in the course of conducting an investigation under this section the department ofjustice
develops reasonable cause to believe that a criminal offense has occuned, the department ofjustice
shall refer the matter to the appropriate local law enforcement agency.

EXHIBIT

U2U20t5http://leg.mt. gov/bills/mc al 53 /20 | 53-20- 1 63.htm



53-20-163. Abuse of residents prohibited. Page2 of 2

History: En.38-1225 by Sec. 25,Ch.468,L.1975; R.C.M.1947,38-1225;amd. Sec. 23,Ch.381, L. l99l; amd. Sec.
1,Ch.27,L.1993; amd. Sec. 474,Ch.546,L.1995; amd. Sec. l, Ch. 258, L.2Ol3.

nwHcd by mtum lr6dcfitlr Sfidaoa
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DATE:

TO:

FROM:

RE:

Funpose

Director
AMYCARLSON

November 28,2014

Members of the Legislative Finance Committee

Scot Conrady, Fiscal Analyst
Barbara Smith, Operations Manager

MDC, DOJ and resources.

After the September meeting of the Legislative Finance Committee (LFC) received additionalinformation regarding the number of.recent abuse and negtect allegations.at the fvfontanaDevelopment center (MDg,). Data provided from the Department of pubtic Health and HumanServices (DPHHS) was different thin dgtg_qr_oyloed by the Department of Justice (oo"U. fn:sreport focuses on the respective roles of DPHHS ano bo.l in assuring safety at the institutionsand corresponding resources.

[Vew Fnognanm - SB 49 (20fl9)

DOJ's role was established with the passage and approval of SB 43 of the 2013 session.. DoJis
'now required to investigate, substantiate or not, each refenal of suspect abuse, neglect or injury

:lyll.n".*n originfrom Mtic within five days..This is an investigation of reportsand.facts, nota
cnmlnal investigation. For this new activity DOJ was appropriatbd of 9194,i28 and 1.0 FTE,
which was actually-a transfer of resourcei from MDc.'Giv6n the diversity'of referrals, the
amount of.information to review, and the tight turnaround, DOJ found it n'ecessary to acquire a0.5 FTE through the emergency hire process.

As of .this writing, for calendar year 2014 DoJ has investigated 5s cases, based on lhe
agency's definition of a case. There is a difference in the quantity of DOJ cases reported u"rr*
the amount reported by MDC. The difference is likely a function of reporting methods netrnreen
tfe.two agencies. 

. For example, one incident, as reported by DOJ, m'ay haie multiple findi;g;
during one particular incident that are substantiated and reforted'as such. MDC in ronii*t,
would report and list all of the same findings as DoJ, but would group those and count.r onr,
with a subset of multiple findings.

Another consideration of the investigative process is the fact that clinical history of the client isnota part of the investigations process by DOJ. DOJ findings are based on investigaiiu"und
and corroborative skills. MDC does rely on clinical information in the review process .Clinical
history c a n b e important in understanding the client claims in the investigation and
substantiation process.

MONTANA LEGISLATilVE BRANGH
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Both DoJ and MDC have committed to standardizing the method of counting incidents in thefuture to for clarification.

Resous,ae ehaflfleolges

To address workload, DoJ hired an additional 0.5 FTE to l<eep pace with the worl<, but that FTEis not requested in the Governor's budget to continue. tf the number of referrals does not slow,the program will be inadequatefy staffed'to meet the r"quirum"nts of sB 43.

MDC has larger resource challenges. The facility has difficulty hiring and maintaining anadequately trained staff. This has led to high turnover, training costs and unmanned shifts.Reasons for thig situation may include tgiv wagest 
'a 

difficltt ctieniute, shift work, theenvironment of MDC, and the lack of a readily available work force. Consider the situation'oi
direct support staff-

Xo,-1,:-::::jlyjilll"g^:,f:i?li:T,ylt!::: direct support sraff- rhe oprimum tevet, accordins;i;q ;;d-H'il'; il; ;;iil;"iHQpnarafa hrrifrlinno 1^^^l^A ax ^---^-,?- ^L,.- ^ 4 t -, ..

:tr119!:'.$'lgt to,:"l"d on app.roximatelyTa rnile square area) i'here is a nijnie;;r;;i#
11*:,,3'.1:l :::|?,'iy. Yq"lt|v J:::f in unfavo.ranru .onoii[;;';;f;iili;:;;rfil #;
::l:9:Ilg.-_ rl:,1":ujt oill" iop nj{linq process is that, in many o.."rioni,"t'il";""yil:'iI rvt !..v I t9uy9o(

ff::.^":il _.,r:,.ybju"l to shift.work at the- highest secure areas with the most difficult ctientsduringperiods where minimal staff.a]nd manaiement are present. irhishascreated opportunities with potential unfavorable outcomes- I 'created opportunities with potential unfavorable outcomesl J

I
I
I
I
I
I
I

To achieve optimal staff, an additional 24 FTE are needed. at a cost of approximately g1.g
million' similar situations exist with behavioral technicians ind supei-,risory J.dfi MDC is unableto move to optimal staffing without additional budget authority. -Ttie facility budget authority wasreduc.ed. during the -last legislative session by afiproxim"t"rl Oz.o mittion, muih of which wasrerouted to community providers

Transition of clients out of MDC to the community has been occurring but it shoutd be noted that
:oTu of the client.population may no.t ever be cbnsidered appropriite for commupity riving du;to the severe intellectuai issues, predatory behaviors or viotent tendencies tnat pose imminentrisk to the client and others. in'ir,;rute 1990s MDC received the rirst criminal commitment,
which has since led to a slow change in the population at Moc. Regardless, 14 clients for Fy14and 10 for FY15 year-to-date havb been Gnsitioned to the community, a few have returnedsince then.

@ptfioms
Giveh the number of challenges facing MDC, the legislhture could consider:

Requesting a study resolution to:
a) Define the optimal purpose of MDC
bJ Dgtermine protocolfor oversight of suspect abuse and neglectc) Rebase the budgetary needs of MDb
fdjqst resource3 as part of the HB 2 process
Revisit the purpose of sB 43 to clarify intent and agency roles

I
I
t
I
I
I
I
I
I
I
I
I

1)

2)
3)
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MEMORANpUn4

TO:

CC:

FROM:

RE:

DATE:

ATTORNEY GENERAX,
STATE OF MONTANA

DANA TOOLE, DCI

BRYANLOCKERBY,DCI 
I I

J. STUART sEcREST )i IItr
V

MDC Abuse Report Timing

October 30,2014

rNTRopucTrott

Bureau chief Dana Toole requests a review of the requirement under Mont. codeAnn.
S 53-20-163(3) that "[e]ach ailegation of mistreatment, negtect, or abuse and each injuryfrom an unknown source must bL reported immediately to the superintendent of thefacilify and to the department ofjusiice . . . ." DoJ is not receiving the allegations ofabuse immediately. Instead MDb policy directs thaithe MDC evJnt *onogr*rn,committee meet first, within24 hours oith" superintendent receiving a report of abuse,to decide whether.or not the report warrants furiher investigation. If the committeedecides investigatlgn- is warranted, the report is fonvarded to DoJ to conduct theinvestigation, but if the committee decides investilation is not warranted the reportis notforwarded to DoJ. Further, a review of reporting;i*" and dates from May l,zalltooctober 1,2014 indicates that in some insianceslt took longer thanz4hours forMDC tofurward reports to DoJ. Bureau chief rool" d;;;s whJher this screeningprocess ispermitted under the statute, or if each allegation strouia instead simultaneously bereported to DoJ at the time the allegationls first reported to the sup*rirrcna.nt.

SUMMARY

Montana Code Annotated $ 53-20-163(3) requires that each allegation be reportedimmediately to DoJ at theiime it is firit reported to the superinfndrni una does not

Dcpartment ofJustlce
215 Norttr Sandcrs
PO Box ?Ot40l
Hclena, MT itg1lo-t4}il

EXHIBIT

6TELEpHoNET (409444-2026 FAX' (406) 444154g EMAIL:conracrcroj@mr.8.v



permic MDc a24-hour windorv to review and screen the report before it is forwarded toDOJ.
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ANALYSE

In interpreting the meaning of a statute, the first step is to determine whether the intent ofthe statute can be determined frorn the statute's plain language. Stare v. Joltnsotr,
2012 MT l0l, fl 19, 365 Mont. 56,277 P.3d 12i2. If the intint i, clear from rhe staturoryIanguage, no further inquiry is necessa ry. Ict, A court will not add tanguage to a statute,nor will it ignore the statute's express tanguage. Id.,II20. i

Montana code Annotated $ 53-20-163(3) states that "each allegation . . . must bereported imrnediatel,y to the superintendent of the faciliry
: ' :..'' (Emphasis added)' "Immediately" means "withoirt;ffidryf and there is noindication that this command applies only to providing notice of the allegation to theSuperintendent. On the contrary, the staiute 

"*pr"rriy 
states that report must beimmediately provided t-o- the Superintendent "and" DoJ. Thus the express languagerequires that an abuse allegation be reported as soon as it is made, unj furthq

contetnplates that the abuse rvill be reported contemporaneously to both DOJ and theSuperintendent.

Despite this express command, MDC's legal counset has stated in an email that sheinterprets $ 53-20-I6:(3)(c)'s requiremenlthat "the investigation [be] initiated within 24
[9urs of the report of the incideni" asincluding MDC's "preliminary investigation.,,
Though not entirely clear, it appears she is u.giing ttrat because (3)(c) contemplates theinvestigation will begin within 24 hours, MDa nrx-z+hours to pr*ii, notice ro D6Jafter an allegations is reported to the Superintendent.

While MD.C's position is reasonable from a practical standpoint, I do not agree with thisinterpretation because it ignores the expres ianguug" of thi statute and adds 1anguage
that is not included. First, as discussed above, iz+itou. preliminary investigation is notallowed for or conternplated by the firstsentence to $ 53-20-163(3), which requires analjegation be reported without delay to the Superinte"ndent and Dbi. Waiting 24 hoursafter the incident is reported to the 

-Superintendent 
to report the matter to DOJ, if it isreported at all, simply is not allowed or contemplated Uy ttris .*pr*r, provision.

Second, even if this first sentence were not as clear as it is, the ',investigation,, referenced
in 3(c), which must be "initiated witlrin 24 hours," applies to DOJ, not MDC, because thestatute charges DoJ with.condueting rhe invesrigarion. see $$ 53:20_163(5);(B) (,the
department ofjustice shall conduct a thorough iivestigationltrortr alie!ation,,). Indeed,

I Meniam-Webster 2014.


