M NUTES

MONTANA SENATE
57th LEG SLATURE - SPECI AL SESSI ON
COWM TTEE ON JUDI CI ARY

Call to Order: By CHAIR LORENTS GROSFI ELD, on August 7, 2002 at
11: 00 AM, in Room 350 Capitol.

ROLL CALL

Menmbers Present:

Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.

Lorents Grosfield, Chair (R
Duane Gines, Vice Chair (R
Al Bi shop (R

Steve Doherty (D)

M ke Hal ligan (D)

Ri ¢ Holden (R)

Walter McNutt (R)

Jerry ONeil (R

Ceral d Pease (D)

Menmber s Excused: None.

Menmbers Absent: None.

Staff Present: John MacMaster, Legislative Branch

Mary Gay Wells, Conmmittee Secretary

Pl ease Not e: These are sunmary mnutes. Testinony and

di scussi on are paraphrased and condensed.

Comm tt ee Busi ness Summary:
Hearing(s) & Date(s) Posted: SB 18, 8/5/2002

{ Tape :

Executi ve Acti on: SB 18 DPAA

1; Side : A Approx. Tinme Counter : 0}
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HEARI NG ON SB 18

Sponsor: SEN. CHRI S CHRI STI AENS, SD 23, GREAT FALLS

Proponents: Dennis Paxinos, Yellowstone County Attorney
Bill Slaughter, Director, Dept. of Corrections
Tom Esch, Flathead County Attorney
M ke Mahoney, Warden, Dept. of Corrections

Qpponent s: None

Qpening Statenent by Sponsor: SEN. CHRI'S CHRI STI AENS, SD 23,
Geat Falls. He presented SB 18. Wen the bill was first
presented three sessions ago, the savings were estinmated between
$100 to $150 thousand per year. The nunbers were based upon 44
i nmat es di scharged per nonth. The Dept. estimates those figures
are between 44 and 50 per nmonth now. In this Special Session,
whi ch was convened to cut the budget, this bill has cone forward
once again. The Senator's intent all along was that perhaps the
noney saved could be used within the Dept. of Corrections for
sonme of the treatnment that was given up in the Governor's
previous cuts of 3.5 percent. He stated that there were sone
anendnent s bei ng proposed at this tine but John MacMaster,
Legislative Staff, did not feel that amendnents were necessary.
One objection to the bill years ago was the possibility of 44
peopl e descendi ng upon the small comrunity of Deer Lodge at one
time. Since that tinme, Montana has three regional jail prisons--
A endive, Mssoula and Geat Falls. There is Corrections Corp of
Anerica in Shelby in addition to Montana State Prison and five
pre-rel ease centers. Inmates would conme fromthese different

pl aces on a reqgular basis. Therefore, the 44-50 innmates

di scharged nonthly would cone froma variety of places. Nothing
is acconplished for the inmates by di scharging thema few days
earlier (up to 30) than discharging themat their regul ar

di scharge date.

He felt that the word "shall"™ should be changed to "may" on page
1, line 14 of the bill. That woul d cover those individuals who
m ght be consi dered predators, dangerous or violent. This would
give the corrections people the discretion to use this early

rel ease in a judicious manner.

Pr oponents' Testi nony:

Denni s Paxi nos, Yellowstone County Attorney. He indicated that

he was al so speaking on behalf of MI County Attorneys' Assoc. In
the past, victimrights' groups have cone forward to oppose this
bill because they want the offender to serve every day of their

time. H s only concern, in an urban area, would be to rel ease a
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boat| oad of people in one place at one tinme. Wth all the
pressure that the Dept. of Corrections is under and with all the
facilities that are nowin the state, they should have sone

flexibility to try to work through this release. The bill is
only looking at 1-29 days. That is a reasonable nunber and he
was in favor of the bill. There is a conpliance issue in letting

the victinms know when a person is being discharged. This should
not be a problemfor the Dept. to notify those people in a tinely
manner, but it is inportant that this be done properly.

Bill Slaughter, Director, Dept. of Corrections. Oiginally, the
Dept. opposed this bill because they try hard not to have several
inmates at a bus stop at one tine. G eyhound Bus does not even
conme to Deer Lodge anynore. The Dept. will work very hard to
make sure that inmates, as they are discharged, will be at a bus
stop one at a tinme. The anmendnent of changing "shall"” to "my"
will give the Dept. the discretion to do that.

Tom Esch, Flathead County Attorney. He appreciates the hard work
of the Legislature to bal ance the budget and keep the safety of
Montanans in mnd. He approved of the proposed anmendnent of
changing "shall" to "may" and was therefore able to support the
bill.

M ke Mahoney, Warden, Montana State Prison. He felt that sone
anendnents were critical. The bill fits the need of the attenpts
bei ng made by the Legislature. The change of "shall" to "may" is
of upnobst inportance. He also wanted to make sure that victins
are notified at the proper tine in the proper way. He was
concerned about the nunbers of inmates being discharged at the
same time. Flexibility is key to having things run in a snooth
manner .

Opponents' Testi nony: None

Questions from Commttee Menbers and Responses:

SEN. STEVE DOHERTY asked if 30 days woul d nmake any difference in
rehabilitation. M. Esch replied that there are sone people the
War den does not think should get out even 30 days early. But as
he reads the bill, discharge neans that an i nmate has not been
paroled. So for whatever reason, he feels that the Dept. nust
have the discretion of who should or could be released up to 30
days early.

SEN. DOHERTY i nquired why parol ees were not included in this
bill. SEN. CHRISTIAENS replied that this bill does not address
par ol ees, only those who are discharged. There are people at

rel ease centers who, for one reason or another, are discharged as
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they are fromprison. Not everyone who goes to a rel ease center
parol es out of that center. Sonme of them discharge fromthat

| ocation. Secondly, there seemto be many reasons why people
wai ve parole. Wen he | ooked at |ast nonth's parole report,
probably 100 peopl e waived parole. He does not approve of
inmates being allowed to waive parole. Ex-offenders have said
that they don't think they could do a parol e under strict
supervision. Therefore, it is easier for themto discharge
rat her than parole and have a bunch of rules to abide by. SEN
CHRI STI AENS forgot to nention in his opening, but he suggested
that if the bill is passed there should be a del ayed effective
date to at least Cct. 1. The Dept. of Corrections should be
given sone lead time in order to conply with the bill.

SEN. JERRY O NEIL wondered if an inmate coul d be di scharged 30
days prior to his regular discharge date and that way they

woul dn't be piled up at the first of the nonth. The state would
al so get nore of a fiscal inpact. SEN. CHRI STI AENS t hought t hat
woul d be fine if the commttee wanted to do so.

SEN. O NEIL further asked if there would be | ess of a problem
wi th due process since all inmates would be treated equally.
SEN. CHRI STI AENS offered that they had tal ked about the equal
treatnment issue yesterday with the Dept's attorney and the
attorney did not think there was unfair treatnent under this
bill.

SEN. DCHERTY asked for an opinion of the above issues. M.
Paxi nos said that he liked the bill as it was witten.

SEN. RI CK HOLDEN offered the possibility of discharging on the

| ast day of the nonth as opposed to the first few days of the
month. That would give the state a bit nore noney. M.

Sl aughter said that admnistratively, it could be done and m ght
be easier to cal cul ate.

CHAI R GROSFI ELD asked Beth Brenneman, ACLU, a question concerning
equal protection. M. Brenneman said there is no fundanent al
right to an early release and no class is created by

di stingui shing between prisoners on the basis of the day they are
di scharged. The governnent would, on a rational basis, have that
deci sion and this woul d probably qualify as a rational basis.

{Tape : 1; Side : B; Approx. Time Counter : 0}

CHAI R GROSFI ELD suggested that instead of saying the first day,
they could say the first three days. Matt Robertson, Attorney,
Dept. of Corrections answered and said they had di scussed the
bill for the last two sessions. They discharge between 25 and 45

020807JUS_Snil. wpd



SENATE COMM TTEE ON JUDI Cl ARY
August 7, 2002
PAGE 5 of 9

inmates from Montana State Prison every nonth. All those inmates
end up at the Butte bus stop. He felt the first week or first
five days of the nonth would be better timng. SEN. CHRI STI AENS
suggested | ooki ng at two nonths of discharges and get a better
feel for how many days would be the best. He felt that one to

t hree days woul d be sufficient.

CHAI R GROSFI ELD definitely felt that "shall" should be changed to
"may." |If the days are set at one to three, the word "may" gives
the Dept. the discretion of who, when and how. Everyone seened
to be in agreenent.

CHAI R GROSFI ELD had anot her concern if this bill would apply to
all classes of inmates. He did not want to see a sex offender

| et out even a few days earlier. He felt that the public would
feel the same. He asked for opinions.

SEN. DOHERTY did not feel that excluding sone prisoners would be
the way to go.

M. MacMaster said that he did not think there was an equal
protection problem The Dept. is constantly distinguishing
bet ween types of crimnals especially in the sentencing process.

SEN. AL BI SHOP i nquired about the possibility of an inmate being
di scharged 10 days early and re-offending in that 10 day peri od,
woul d there be any problemof liability for the state. M.
Robertson said there should be no problem Since the state has
statutory ability to discharge them and they would no | onger be
under the state's supervision, there shouldn't be a liability

i ssue.

SEN. BI SHOP questioned the advisability of the Legislature to
change the sentencing of the Judge. M. Robertson replied that
the Dept. already does that when they shorten the sentence for
good behavior. Discharging has a different set of circunstances
t han parol e.

SEN. DCHERTY want ed sone comments on equal protection or other
constitutional issues that could arise. M. Brenneman offered
that there could be an ex post facto problemw th designating
these particular individuals. It is different for individuals
for the benefit of early release. Federal registration statutes
have been subject to ex post facto challenges. This would be for
all people who are currently serving their sentence. This would
be an additional punishnment or restriction on their ability to be
di scharged because of the sentences. For individuals who have
al ready been sentenced and are already in prison, it would |ook
i ke an ex post facto.
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M. Esch agreed with Ms. Brenneman's first answer. But he did
not accept that this is an ex post facto application because the
j udge inposes a sentence and, as she originally stated, it is at
the discretion of the Dept. to award the benefit. He further
stated that he thought the Dept. should have the discretion of

pi cking the date fromthe first to the thirtieth of the nonth.

CHAI R GROSFI ELD asked Director Slaughter if there was a probl em
about letting the victins know of an earlier discharge date. M.
Sl aughter answered that they have a systemthat is designed to
identify the victins and notify them when necessary. They have a
list and use it electronically. The wardens have a list of these
peopl e also. They seemto have negl ected the county attorneys.
Many tinmes the victimwitness lists are located right in the
county attorneys' offices. They are working to fix that.

Cl osi ng by Sponsor:

SEN. CHRI STI AENS rem nded the commttee that nost sex offenders
do not parole. Most actually discharge. Many sex offenders have
been sentenced prior to January 1997 when the | aw was changed
doing away with "good tinme". The state, as policy, had "good
time" given to offenders prior to January 1997 for crines
commtted. Sex offenders are getting good tine just as other

i nmat es who were sentenced prior to that tinme. Probably about
1/3 of the prison population are in for a sex offense and that is
the primary reason for their sentence. 1In addition to that,
because of plea bargains, etc. many i nmates have had sex offenses
in their past. There will be pre-rel eases who do not take

of fenders because of sex offenses. It would behoove this
Legislature to work with the Corrections Dept. to figure out a
better way for sex offenders to return to comrunities under
supervi sion than the way nost of them|eave now. They are the
ones di schargi ng because they are not bei ng parol ed.

He asked for the effective date to be changed to Cctober 1. He
al so asked the commttee to delay taking executive action and
wait for the anmendnents to cone.

CHAI R GROSFI ELD infornmed the conmttee that they would neet in

t he afternoon upon the Floor adjournnent. At that time, the
anmendnent woul d be ready and they would then take executive
action on the anmendnents and then the bill. 11: 45 a. m

The commttee returned at 1:30 p.m to finish the hearing on
SB 18.
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CHAI R GROSFI ELD reopened the heari ng.

M. John MacMaster offered to explain the two sets. The second
set of anmendnents EXH BI T(j us03a01) SB001802.aj m were subm tted
by SEN. DOHERTY. The first anmendnment changes "shall" to "may".
The di scharge will be discretionary. The second anendnent states
the inmate may be di scharged at anytinme within 30 days prior to
the day on which the offender is eligible for discharge. To
delete the effective date, the entire Section 3 is taken out.

The first set of amendnents EXH Bl T(j us03a02) SB001801.aj m were
submtted by CHAIR GROSFI ELD. This anmendnent al so changes

"shall" to "may", would discharge during the first three days and
changes the effective date to Cctober 1. It would except out of
the bill sex offenders. They will not be able to get an early

rel ease. Sex offenders is defined in 46-23-502 which is in the
sexual and viol ent offenders | aw.

The first three nunbers in both anendnents are for clarification
inthe title if the anmendnents are accept ed.

CHAI R GROSFI ELD t hen asked for an expl anation concerning the
house bill that was simlar to SB 18.

M. MacMaster explained that the rule states you cannot have

introduced in or received in a house a bill to acconplish the
sanme purpose of a bill that has already been killed in that
house. If the commttee kills SB 18 today, you coul dn't

introduce in the Senate or receive in the Senate fromthe House
anot her that would acconplish the sanme purpose. The fact that
the House has tabled their bill allowing the release of up to a
year is not going to affect this commttee's action because it is
the House that killed that bill.

{Tape : 2; Side : A, Approx. Time Counter : 0}

Finally, he did not think the House woul d have acconplished the
sanme purpose in their bill as in SB 18. This bill would rel ease
fromone to thirty days early (if so anmended). The House bill
woul d have rel eased up to one year early which is a significantly
di fferent purpose. The other difference between the two bills is
that the House bill allows an early rel ease when one of two

t hings happen. One is that if a prison has maxed out in terns of
t heir budget and the second is if the size of the prison and the
staff is no | onger capabl e of handling nore people.
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EXECUTI VE ACTION ON SB 18

Mbti on: SEN. HALLI GAN noved that SB 18 DO PASS.

Di scussi on: Mdition: SEN HALLI GAN noved that SB 18 BE AMENDED
with SEN. DOHERTY' S anendnent SB001802. aj m

D scussion: SEN. HALLI GAN asked to vote on the anendnents
separately. M. MacMster asked the commttee to ignore
amendnents 1, 2, and 3. Those are the amendnents to the title if
the bill is amended. Simlarly, anendnment 4 would just anmend the
title or heading for section one of the bill to make it reflect
what a |ater amendnent does in the body of that section. The
commttee need | ook at only nunber 5 which changes "shall" to
"may", nunbers 6 and 7 which would allow up to thirty days and
amendnent 8 which strikes the effective date.

Motion/Vote: SEN. HALLI GAN noved that AMENDVENT 5 DO PASS.
Motion carried unani nously.

Motion: SEN HALLI GAN noved that AMVENDVENT 6 AND 7 DO PASS.

Di scussion: CHAIR GROSFI ELD said that he was | ooking to give the
Dept. the discretion in the timng for the discharge of an
inmate. The anendnent SB001802.ajmw |l save quite a bit nore
nmoney than his anmendnent woul d. This anmendnent says that anytine
within 30 days prior. It could be one day or 30 days.

Vote: Mbdtion carried unani nously.
Motion: SEN. MCNUTT noved that AVENDVENT 8 DO PASS.

D scussion: SEN. MCNUTT offered that the Dept. indicated they
needed sone tine to get things in place. They preferred an
effective date of Cctober 1.

CHAI R GROSFI ELD expl ai ned that with the passage of Anendnent 5,
the Dept. has the discretion to nake it effective at any tine or
whenever they are ready. The word "may" gives themt hat

di scretion.

Vot e: Motion failed. O0-8

Motion/Vote: SEN. HALLI GAN noved that SB 18 DO PASS AS AMENDED
Motion carried unaninously. 8-0
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ADJ OURNVENT

Adj ournnment: 12:00 P. M

SEN. LORENTS GROSFI ELD, Chair

MARY GAY WELLS, Secretary

LG MGW

EXHI Bl T(j usO3aad)
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