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TO: Water Policy Interim Committee 
FROM: Helen Thigpen, Staff Attorney
DATE: February, 2012
RE: Senate Bill No. 299 (2011) and property ownership in the event of an avulsion

The Water Policy Interim Committee (WPIC) requested an analysis of the Governor's veto of
Senate Bill No. 299 (2011).  Pursuant to the WPIC's request, this memorandum briefly
summarizes SB 299 and provides an analysis of the veto message issued by the Governor after
the session adjourned.  

SB 299 was introduced during the 2011 session and provided that if a navigable river or stream
rapidly abandoned its channel and formed a new channel as a result of an avulsion, the bed of the
former channel would become the adjacent landowner's property and the new channel would
become the State's property.  An avulsion is a sudden change in the course of a river and is
usually caused by a flood.  

SB 299 also amended § 77-1-102, MCA, which addresses the ownership of certain islands and
abandoned riverbeds (i.e., riverbeds without any water).  The amendments to this section
primarily updated outdated language, but also provided an exception to the State's ownership of
the beds of navigable rivers that have been changed as a result of an avulsion.  Under both new
section 1 and the amendments to § 77-1-102, MCA,  "navigable" was defined to mean "a river or
stream adjudicated as navigable for title purposes by a court of competent jurisdiction". 

SB 299 passed the House by a vote of 98-0 on April 8, and passed the Senate by a vote 50-0 on
April 18.  The Governor vetoed SB 299 on May 6, 2011, and the Legislature did not obtain a
sufficient number of votes to override the veto.  In the veto message, the Governor stated that SB
299 "may be the singular piece of legislation passed by the 62nd Legislature to have slipped by
with the gravest unintentional consequences."  He recognized that the primary purpose of the bill
was to define the ownership of the channel of navigable waters that have been altered through an
avulsion, but stated that "SB 299 divests the State of its ownership of a large portion of the beds
of navigable rivers -- authority held by the State of Montana since passage of the Enabling Act
by Congress in 1889 -- contrary to well-settled federal and state constitutional law."  

The Governor's primary concern with SB 299, as expressed in the veto message, was the
definition of "navigable" that was included in the bill.  In two sections "navigable" was defined
as rivers that are adjudicated as navigable by a court.  The Governor stated that "[b]y defining
navigable rivers in this narrow way, SB 299 could be construed to divest the Land Board of its
power to fulfill its constitutional duty to administer all the public trust lands granted to the State
of Montana at the time of statehood, regardless of whether a river has been adjudicated."  

However, upon reviewing SB 299 and the Governor's veto message, it appears that the definition
of "navigable" included in the bill would not divest the State of abandoned riverbed.  Instead, the
definition codifies the general rule that only a court can determine whether a river is navigable
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for purposes of establishing title.  As a brief refresher, the State of Montana took title to the beds
beneath navigable rivers when it was admitted to the Union as a state pursuant to the Equal
Footing Doctrine, which provides that a state admitted to the Union after 1789, entered the
Union with the same rights of sovereignty and jurisdiction as the original 13 colonies.  Thus, if a
river is "navigable", the State owns the riverbed subject to the power of the federal government
to ensure that the river remains navigable for commerce.  For purposes of establishing the
ownership of riverbeds, navigability is determined by whether the river at issue was susceptible
to being used for commercial navigation at the time the State was admitted to the Union.  As
such, navigability for title in Montana is determined by the condition of the river as it existed in
1889. 

If a river is determined to be navigable for title purposes, it is undisputed that the State owns the
beds of the river and may administer those lands consistent with state law and the federal
government's power to regulate for commerce.  The question of who decides whether a river is
navigable for purposes of determining ownership is equally clear.  As the Supreme Court
indicated in U.S v. Appalachian Electric Power Co., 61 S.Ct. 291 (1940), questions of
navigability involve judicial standards and questions of law, which are necessarily reserved for
courts.  This rule is demonstrated by the numerous cases in which courts have been called upon
to determine whether a river is navigable for title purposes, including the case between PPL and
the State of Montana, which is now before the United States Supreme Court.

Although not specifically expressed in the veto message, the Governor may have been concerned
that the bill allowed adjacent landowners to take title to the beds of navigable rivers, albeit in
limited circumstances.  As noted above, if a navigable river or stream rapidly abandoned its
channel and formed a new channel as a result of an avulsion, the bed of the former channel
would become the adjacent landowner's property and the new channel would become the State's
property.  SB 299 would have changed current law, which provides that the State retains
ownership of both the former channel and the new channel when an avulsion occurs.  In this
sense, SB 299 would have divested the State of its ownership of certain stretches of an
abandoned riverbed in the event of an avulsion. 

However, in the veto message the Governor stated that he "would not have objected to codifying
the matter of the ownership interests, and therefore the tax consequences, of beds of streams and
rivers whose channels have changed through avulsion . . . "  As such, it appears that the
Governor did not object to providing adjacent landowners with title to the beds of abandoned
navigable rivers in the event of an avulsion, even though under current case law, the State retains
ownership to both the beds of the former channel and the new channel in the event of a sudden
change in the course of the river.  

Nevertheless, because SB 299 provides for an automatic transfer of riverbeds that may be owned
by the State, the WPIC may wish to consider how SB 299 and similar legislation proposed in the
future may affect the State's duty to manage and dispose of state land in accordance with the
Enabling Act and the Montana Constitution.  Article X, section 11 of the Montana Constitution
provides that state lands must be held in trust for the people of Montana.  As such, state land
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may not be "disposed of except in pursuance of general laws providing for such disposition, or
until the full market value of the estate or interest disposed of, to be ascertained in such manner
as may be provided by law, has been paid or safely secured to the state."  Any legislation that
may dispose of state land must be considered within this constitutional framework.  
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