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To:   ELG Committee Members 
From:   Laura Sankey, staff attorney 
Date:   September 4, 2014 
Re:   HJR 2 Bill Draft -- Issues Identified and Alternatives Proposed 

The original version of the HJR 2 public records bill draft, LCOptC, was presented to ELG on June 17, 2014. 
An updated and revised version of the bill draft was sent electronically to members of ELG on August 14. 
The revised bill draft was also published through the electronic notification system and posted to ELG’s 
website on the same day. ELG committee staff received comments from members of the public and 
stakeholders who had not yet participated in the bill drafting process. The attached letter from the 
Montana Newspaper Association provides some information about the issues that organization has 
identified in the bill draft.  

ELG members raised additional questions and concerns about the original version of the bill draft at the 
June 17 meeting. ELG staff worked with members of the statutory subgroup to develop alternative bill 
draft language that addresses the identified concerns. The following memo includes a brief explanation of 
some of the issues identified and provides some drafting alternatives that the committee may wish to 
consider at its final interim meeting in September. 

I.  Addition of an Enforcement/Remedy Provision 

The current version of the bill draft does not contain a section that addresses how a person would 
challenge an agency’s decision to not release information that the person believes should be released. 
The following section was drafted as a potential new section that includes both the process for filing a 
complaint and also contains a provision, based on a similar section in the Open Meetings part (§ 2-3-221) 
allowing a prevailing plaintiff to recover fees. 

NEW SECTION.  Section 7.5 [between section 7 and 8]. Written notice of denial -- civil action 
-- costs to plaintiff in certain actions to enforce constitutional rights. (1) A public agency that 
denies an information request to release information or records must provide a written 
explanation for the denial.  

(2) If a person who makes an information request receives a denial from a public agency and 
believes that the denial violates the provisions of this chapter, the person may file a complaint 
pursuant to the Montana Rules of Civil Procedure in district court. 
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(3) A plaintiff who prevails in an action brought in district court to enforce the plaintiff’s rights 
under Article II, section 9 of the Montana constitution may be awarded costs and reasonable 
attorney fees.  

II.  MHS Exemption in Section 3 

The lobby for Montana’s newspaper industry has expressed concern that the exemption found in section 
3(3) for Montana Historical Society collections is overbroad and may be unconstitutional. The exemption 
is designed to address collections of private documents and artifacts that do not contain any public 
records and which are restricted from public access by the donors. The following section is an alternative 
version of the section 3(3) exemption and is meant to clarify that the records which are exempted are not 
public records.  

NEW SECTION.  Section 3. Access to public information -- privacy and security exceptions.  
(1) Every person has a right to examine and obtain a copy of any public information of this state, 
except for information that is constitutionally protected from disclosure because an individual 
privacy interest clearly exceeds the merits of public disclosure or as otherwise expressly 
prohibited by statute.  

(2) A public officer may withhold from public scrutiny information relating to individual privacy or 
individual or public safety or security of public facilities, including public schools, jails, correctional 
facilities, private correctional facilities, and prisons, if release of the information may jeopardize 
the safety of facility personnel, the public, students in a public school, or inmates of a facility. 
Security features that may be protected under this section include but are not limited to 
architectural floor plans, blueprints, designs, drawings, building materials, alarms system plans, 
surveillance techniques, and facility staffing plans, including staff numbers and locations. A public 
officer may not withhold from public scrutiny any more information than is required to protect an 
individual privacy interest or safety or security interest. 

(3) The provisions of this section do not apply to collections of the Montana historical society 
when restrictions on access have been imposed by collection creators or donors and the 
collections do not contain public information. 

III.  Distribution Lists and Public Meeting Sign-in Sheets 

Another concern raised by the newspaper association has to do with whether sign-in sheets created at 
public meetings are prohibited from being released as “distribution lists” under section 10. Under current 
practice, these sign-in sheets, which may contain contact information of meeting attendants, are 
sometimes used to keep these attendants updated as developments occur. New subsection (3) is an 
option for the committee’s consideration that would require notification that providing that contact 
information grants the agency permission to distribute or sell the list.  
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NEW SECTION.  Section 10.  Prohibition on dissemination or use of distribution lists -- 
exceptions -- penalties. (1) Except as provided in subsections (3) through (9) (4) through (10), to 
protect the privacy of those who deal with state and local government:  
(a) a public agency may not distribute or sell a distribution list without first securing the 
permission of those on the list; and  
(b) a list of persons prepared by the public agency may not be used as a distribution list except by 
the public agency or another public agency without first securing the permission of those on the 
list.  
 
(2) As used in this section, "distribution list" means any list of personal contact information 
collected by a public agency and used to distribute unsolicited information to the individuals on 
the list.  
 
(3)  A public agency that collects personal contact information from individuals who register their 
attendance at a public meeting by filling out a sign in sheet must clearly notify each person who 
uses the sign in sheet that providing personal contact information on the sign in sheet grants the 
agency permission under subsection (1) to use the information as a distribution list.   
 
(3) (4) This section does not prevent an individual from compiling a distribution list by 
examination of records that are otherwise open to public inspection.  
 
(4) (5) This section does not apply to the lists of:  
(a) registered electors and the new voter lists provided for in 13-2-115;  
(b) the names of employees governed by Title 39, chapter 31;  
(c) persons holding driver's licenses or Montana identification cards provided for under 61-5-127;  
(d) persons holding professional or occupational licenses governed by Title 23, chapter 3; Title 37, 
chapters 1 through 4, 6 through 20, 22 through 29, 31, 34 through 36, 40, 47, 48, 50, 51, 53, 54, 
60, 65 through 69, 72, and 73; and Title 50, chapters 39, 72, 74, and 76; or  
(e) persons certified as claims examiners under 39-71-320.  
 
(5) (6) This section does not prevent an agency from providing a list to persons providing 
prelicensing or continuing education courses subject to state law or subject to Title 33, chapter 
17. 

(6) (7) This section does not apply to the right of access by Montana law enforcement agencies. 

(7) (8) This section does not apply to a corporate information list developed by the secretary of 
state containing the name, address, registered agent, officers, and directors of business, nonprofit, 
religious, professional, and close corporations authorized to do business in this state. 

(8) (9) This section does not apply to the use by the public employees' retirement board of a 
mailing list of board-administered retirement system participants to send materials on behalf of a 
retiree organization formed for board-administered retirement system participants and with tax-
exempt status under section 501(c)(4) of the Internal Revenue Code, as amended, for a fee 



 

   

   

   

   

   

   

 

  
MONTANA LEGISLATIVE SERVICES DIVISION STAFF:  SUSAN BYORTH FOX, EXECUTIVE DIRECTOR • DAVID D. BOHYER, DIRECTOR, OFFICE OF 

RESEARCH AND POLICY ANALYSIS • TODD EVERTS, DIRECTOR, LEGAL SERVICES OFFICE • DALE GOW, CIO, OFFICE OF LEGISLATIVE INFORMATION 
TECHNOLOGY • JOE KOLMAN, DIRECTOR, LEGISLATIVE ENVIRONMENTAL POLICY OFFICE 

 

determined by rules of the board, provided that the mailing list is not released to the 
organization. 

(9) (10) This section does not apply to a public school providing lists of graduating students to 
representatives of the armed forces of the United States or to the national guard for the purposes 
of recruitment. 

(10) (11) A person violating the provisions of subsection (1)(b) is guilty of a misdemeanor. 

IV.   Department of Administration’s Confidentiality Provision 

One of the sections that is contained in the bill draft, section 49, was pulled into the bill draft so that a 
cross-reference to the existing public records laws could be updated. This particular provision relates to 
Business and Industrial Development Corporations (BIDCOs), which are overseen by the Department of 
Administration’s Banking and Financial Institutions Division. The Division is concerned that the proposed 
amendment in the bill draft may change the meaning of this section and they recommend that the 
committee adopts this alternative language instead: 

Section 49. Section 32-11-107, MCA, is amended to read: 

“32-11-107.  Confidentiality. (1) The director and other employees of the department may not 
disclose information acquired by them in the discharge of their duties under this chapter except 
to the extent that disclosure of the information is required by law, other than the public records 
provisions of Title 2, chapter 6, [section 3], or is required by court order. 

(2)  Notwithstanding subsection (1), the department may disclose information that is confidential 
under subsection (1) if the department determines that disclosure of the information is necessary 
to promote the public interest. This subsection does not authorize the disclosure of information 
acquired by the department in the course of an examination of a licensee. 

(3)  A BIDCO may provide to a current or prospective creditor or shareholder of the BIDCO a copy 
of an examination report on the BIDCO made by the department under this chapter.” 

V.  Use of Person vs. Citizen Throughout Part 1 

As was discussed at the initial presentation of the bill draft at the June ELG meeting, the committee has a 
policy choice to make regarding the use of the word “person” versus the word “citizen” throughout the 
bill draft. Currently, the bill draft uses the word “person.” The workgroup chose to use the word “person” 
throughout part 1 of the bill draft (sections 1 through 11) for consistency and to reflect the use of the 
word “person” in Article II, section 9 (Right to Know), while Article II, section 8 (Right of Participation) uses 
the phrase “citizen participation.”  
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Section 1-1-402, MCA, defines a citizen generally as either a person who was born in this state and is 
living here, or a person born elsewhere who is a citizen of the United States and is living here. Further, a 
variety of other sections throughout the MCAs refer to both citizens of the United States and citizens of 
Montana or of this state. For example, under Article IV, section 2 of the Montana Constitution, the 
requirements to be a qualified elector include being a citizen of the United States and meeting certain 
residence requirements. 

In Montana’s current public records laws, some sections use “person” while some use “citizen.” A recent 
U.S. Supreme Court case looked at the use of “citizen” in a public records statute in Virginia. In McBurney 
v. Young, 133 S. Ct. 1709 (2013), the statute at issue stated, “all public records shall be open to inspection 
and copying by any citizens of the Commonwealth[.]” Under this statute, the Court found that it was 
permissible for a Virginia state agency to deny information requests made by out-of-state citizens under 
Virginia’s Freedom of Information Act (FOIA) and the denial did not violate the Privileges and Immunities 
Clause of the U.S. Constitution. Additionally, other Virginia statutes specifically allowed the plaintiffs 
access to most of the records they had requested under the Virginia FOIA. However, Virginia’s state 
constitution does not contain right-to-know or right-to-participate provisions similar to Montana’s.  

Additionally, some state agencies apparently respond differently to public record requests made by in-
state requestors and requests from entities outside of Montana, based in part on the use of “person” and 
“citizen” in different sections of current law. While § 2-6-104 permits any person to inspect public records, 
including out-of-state persons, § 2-6-102 reserves the right to inspect and take copies of public writings 
to citizens. Thus, some agencies may be declining to send copies of public records to requestors outside 
the state.   

Alternative 1: Replace all instances of the word “person” in the first 11 sections of the bill draft 
with the word “citizen.” 

Alternative 2: Go through each section where the word “person” is used and decide on a case-
by-case basis whether to substitute the word “citizen” into that section. 
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