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June 27,2014

To: Law and Justice Committee members

Connections is a non-profit organization based in Bozeman and in existence since 1998. Within our
organizatron we have a program called the Montana Criminal Justice Reform Network that advocates for
prisoners and their families. We currently have 4500 members of whoml274 are prisoners currently doing time
in one of the five facilities in MT. On behalf of the MCJRN and our constituents we would like to submit our
comments and changes to the SJ 3 draft bill. (LClj95-99) We support the committee's work on these bills so far
and have highlighted some changes we would like to see. We have also included our cofitments as to why we
recommend these changes.

It is our belief that it takes far to long for a prisoner to leave prison after he has been granted a parole. Before
they even get to that point they have to go through several screening committees and if one committee denies
them they have to start over which can take up to a year and a half.

We have shown through over 300 survey's we conducted in 2013 thatparole school is a joke and not helpful in
its current state. It is unlawful for the Board to add conditions and groups onto a prisoner's time, overriding
what the sentencing judge has already ordered. The testimonies on these surveys will show how unfair the
system can be to prisoners that have done all they can to better themselves and move forward. Most have
maintain clear conduct completed all programs required by the judge and more but yet they are consistently
denied parole even though they are well passed their parole eligibility date. They are given the same denial year
after year, nature and severity of offense and past criminal history. These are both things they can never change
no matter what they do.

There are many problems within the current system but we are encouraged by your effort to change what you
can so that MT has a more efficient running system. Thank you for your time and consideration of our
submissions and for allowing us to represent our constituents.

Casey Rudd
Founder Director



COMMENT:

RE:NEW SECTION LC1j95-Nonmedical Parole Criteria

In changing the discretionary wordtt*ryttto the mandat-ory word ttshalltt
in subsection (1) will rightfully restrict- the boards obvious uncontrolled
and arbitrary discretion while at the same time giving proper guidance with
respect to paroling inmates who have achievecl meeting the required criteria
for parole.

Adding in the words continurng rehabilitat in
subsectio"i (t)(b), and d hasizes
the importance of an inmates continuing rehabilitation under the explicit
mandatory language of Montanats Constitution. Art.TT. Sec. 28. Montana

is one of 5 states Lhat have a rehabilitation clause in their state
constitutions.

The exclusion of the word "society" does not exclucle socielyrs interest
in justice in the context of this section. Allowing continuing rehabilitation
of parole eligible inmates is in the furtherance of society's overall
interest. \*nA**n

Adding in the words court ordered and/or coury'recommended in subsecti-on
(1)(d) proierly delegates courts
explicit conditions at sentencing should be given great weight. The current
and pasL practices of the board rliminish the judiciary's ro1e.

The entire deleLion of subsection (2) and (3)h) should. be considered
as this section deals specifically with "criLeria and information" the board
may consider. Placing this language in a subsection regarding the powers
of the department would keep it in itts oroper context.

Subsection (4)(a) should include the words "Evidence of the offenrler's
post-sentencert to emphasize the importance of consirlering what a prisoner
has done since he was sentenced to prison rather than focusing on boiler
plate factors that will never change, such as, the circumstances surrounding
the crime and revisting the nature and severity of the offense. The current
practice of the board gives 1itt1e emphasis to an inmates post-sentence
achievements but rather focuses on bad behavior. l'lost inmate parole files
leave out records of inmates good institutional reports such as work
evaluations and group certificates. Therefore it is believed that adrling
this language will better guide the clepartment and boards discretion in
proper consideration of a prisoner's post-sentence efforts of rehabilitation.

The addition of the word.s rrand whether the offender has since ccimpleted
ancl subsequent treatment." in subsection (4)(h) is believed to be important
so that, although an offender may have engaged in misconduct in prison,
his/her subsequent efforts to change behavior and fo11ow the departments
recommendations should be of significant relevance.

The department and boards current- practice often ignores this
critically important event in an inmates progression toward rehabilitation.
Current practice also shows that tax-pairl-for Drogramming, that an inmate
is required to completeris of 1itt1e va1ue. The hoard oft/en brushes it aside
and tel1s the inmate to/ keep up Lhe good work year after year.



The inclusion of the words "unrelated to anv legallv exercisedpolitical, civil and/or religiou shouldbeconsideredtomi-nimii@Linnates"'",.i"ingsuch
rights while in prison. The departmenr and boara's .ur.;"; ;;;;;ices oftenresult in a nonrecomnendation for parole simply because of ileing..iir"----in his or her gou"'nr.nr:-i; ,;;; i;;;;.;;;'; ir-"."-r"-"*lJri"r.u"retaliation by unit managers and .oun""ior"'u..""."-;i";.;;i;;;;;;-r;
construed as being bad because of such activities.

, The inclusion of the words I'that were or could have been considereddurinB oral Dronouncement of ="n 11regard .ra"-."r.;;; p;;;i;; ;il"r"information that is used to deny an offenders grant oi puroi" ,ti.rr-oft""
diminishes a sentencing courrs explicit and/or"impricit'"";;;r;;-;f i;;i;"""-
The judiciary is well aware and ott.r, expecrs-.t"i-ii-."-i;;;;;-rliriir-""-''
the courts orders and recommendations, urd has clear .ona"cil irr.i-tt" ..
she will be parolea 

". it"-;;ir;;;--;i""iur"-0";;i;-d;;;-;;-;.."ra with
Lhe sentence handed down. The board "rr.or..g";-;;-dhir*-i".."Is weished
and considered uy tte-corri-"t*"";;";;i;;^;;;;r';s;:-F;;";;-;;; an inmatecan.never change should n.u", u"-"""J-uv'.il;;a;;-;" ;;;;;;r""Ii"'"";iil;;
and/or implicit sentence of the court.

By deleting the words ttdiminish the seriousness of the offense.tt insubsection ( )(p), would .t i"denying an otherwise parole eligible offender ttir pur"f".-it"-Ilrior"r"="
of the offense is considered at the time of s"ri"r"i"g.-afi"-i"*-it."'U""rAto use this factor to deny parole diminishes and if nJt ,",rrp" it" ""ri."."of the court. 

-The 
seriousner"-or-tt"-;ii;; i" ;Ja."";J-;G; ;;=#;;;:il*statutes in effect of the time of the crime. Considerirg at,i"-falto. in ----o

denving parote therefore-"i;;-r;;'p"-.r,"-r;;";;-;il-i:ri;il.iil't;"i.r,.
The inclusion of the words I'4"$i"lao!,p"r. ni".,.,of tlle. senteqce gf Lhe court: tt 

" rtant Lop:roperl] guide the department and boards authority. '
The inclusion of the wortls tfrega_rding matters of personal privacv.ft

comports with Montanats Open tleeting Law statutes and constitutional textthar restricrs onlv matteis of priul.y-ir;;-il;ir"-;i.;:"" r LL^L

C0MMENT: LCLj95-46-23-2OL. Prisoner b1e for
rulemaking.

role --

,^\ The inclusion of the words ttfor no more than 90 davstt in subsection
1.2) should be added to ensure parolibl-e inmates are not unnecessarily
delayed a parole while held on a sanction or held in a sanction center.

Deletion of tt6 vears" and the inclusion of t'l yeartt in subsection (5)
properly considers an innates continuing ability-to-""tTUit his eligibiliiyfor parole without delay

. The additional language in subsections (5)(a)(b) and (c) should be
added to prevent the current practice of the board'noi allowirg-. ifopp"a
lnqate an.earlier appearance, despite the adoprion of .;-;e;ilistrati-verule required by statute.

ii



LC1.i 95

NEW SECTI0N. Section 1. Nonnedical Parole Criteria --infornation the board may

consider. (1) The Board aay.sha11 release an eligible offender on nonmedical parole

only when, in its opinion, the following criteria has lqen qq!:
(a) there is a reasonable probability that the offender can be released wiLhout

detriment to the offender or Lo the comminity;
(b) release is in the best inLerest of the s€€i:e+ll continuing rehabilitation

of the offender;
(c) the offender is able and willing to fu1fi11 the obligation of a 1aw-abiding

citizen; and

(d) the offender does not require continued court ordered en4/or court
recomgrelded correctional treatment or mental health therapy, vocational, or other
programs available in a correctional facility that will substantially enhance the
offender's capability to lead a 1aw abiding life if released;

(e) When the offender is unable to complete the programs described in subsection
(d) due to the unavailability or delayed placement by the department, in which

case the offenderrs access to community equivalent proqrams should be considered:
-(2)- paretre --rnay neE be erdered as an arsard ef elemeney er a redueEien eF -ente+ee

#€*T
(3) Eor a prisoner sentenced to be committerl Lo the custody of the director

of the department of public health and human services as provided in 46-14-3722

(a) the board may require as a condition of parole participation in a supervised

mental health Lreatment program to ensure that the prisoner continues to treat the

prisonerts mental disorder; and

($)*pa *a
-superqrise

@*m$st @*the* e+rst erlf
.

(4) In making its determination regarding nonmedical parole a hearing panel

shall consider all available and pertinent information regarding the prisoner,
including the following factors:

(a maturity, stability,
sense of responsibility, and development of traits and behaviors that increase the

likelihood the offender will conform the offenderrs behavior to the requirements

of the 1aw;



(b) the adequacy of the offenders release plan;
(c) the offender's ability and readiness to assume obligations and undertake

responsibilities;
(d) the offender's education and training;
(e) the offender's family status and whether the offender has relatives_ who

display an interest or whether the offender has other close and constructive
associatlons in the community;

(f) the offender's employmenL history, occupational ski11s, and the stability
of the offender's past employment;

(g) the type of residence, neihborhoorl, or community in which the offender plans

to live;
(h) the offender's past use of chemicals, including alcohol, and past habitual

or abusive use of chemicals and whether the offender has since completed any

subsequent treatmenL:

(i) the offender's mental and physical makeup;

(j) the offenderts prior criminal record, including the nature and circumstances

of the offense, date of the offense, and frequency of previous offenses;
(k) The offender's attiLude towards 1aw and authority unrelated to aly legally

excercised political, civil and/or religious acLivities:
t
L

(1) the offender's conduct, employment, and---etti+rde in the institution,
including particularly whether the offender has taken advantage of opportunities
fgl treatmenL and whether the offender is clear of major disciplinary violations
180 days prior to the hearins. In/hen considering any bad instiLutional conduct, the

offenderrs subsequent successful completion of posit.ive proqramming and good conduct

should be weighed:

(m) the offender's behavior and attitude during and previous experience of
supervision and the recency of the suDervision;

(") the reports of any physical, psychological, and mental evaluations that
have been made; 5t"

(o) written oral statements that were or could not have been consirlered by the

court during oral pronouncement of sentence, from criminal justice authorit.ies or
any other interested person or the interested personts legal representative, including
written or oral staLements from the victim regardinq the effects of the crime on

the vi-ctiml ,{ VieE; m^ sEaEerents may alse i nelude but - is --+et--fisjjerL-to Ehe.

c*ireumsEanees s



and the victim's opinlon as to whether the offender should be paroled.

(p) whether d.enial of oarote would ;

contradict the oral pronouncement or diminish the teniency of the sentence of the

court: and

(q) any and all eEher faeEers EhaE Ehe hear*ng lanel deEermines Ee be relevant.
(5) A victim's statement may be kept confidential regarding matters of personal

privacv.

Section 2. Section 46-23-201, I{CA, is amended to read:

'146-23-20!. Prisoners eligible for nonmedical parole -- rulenaking. (1) Subject

to the restrictions contained in subsecLions ( 2) through fr@- anrl when *n Ehe bea:.ds

e+i n+en ttlere +s t
the criteria in Gection 10, the board

ma* sha11 release on nonmedical parole by appropriate order any person who is:
(a) confined in a state prison;
(b) sentenced to the state prison and confined in a prerelease center;

(c) sentenced to the state prison as an adult pursuanL to 4l-5-206 and confined

in a youth correctional facility;
(d) senLenced to be committed to the custody of the director of the department

of public health and human services as provided in 46-L4-312 and confined in the

|{ontana state hospital, the lvlontana developmental center, or the Montana ment.al health

nursing care center.
(2) Persons under sentence of death, persons sentenced to the deparLment who

have been placed by the department in a state prison temporarily for assessment or

sancLion, for no more than 90 days and persons serving sentences imposed under

46-LB-202(2) or 46-L8-219 may not be granted a nonmedical parole.

(3) A person serving a time sentence may not be paroled under this section until
the prisoner has served at leas[ one-fourth of the prisonerts fu11 term.

(4) A prisoner serving a life sentence may not be paroled under this secLion

until the prisoner has served 30 years.

(5) A parele may be erdered under Ehie seetien enly €er tshe tresE inEea'esE -ef

s€gi-eEy and rreE aB- an

pr: sone- may Ue pfae e iso+er-i-s
+aen'

(6I For a prisoner senEeneed to be -eorrn*EEeel Ee t\e eusEeriy ef, Ehe direeEer

of tshe deparEmert e€ publie hea-lEh and human serviee+ as previded in /16*14-312:



(.a) Ehe beard may reguire as a eendiEion of parele parEieipatien in a EEerrised

rnen+.*-tr-iealEh -tsreaEn'enE pr+gr+m Ee e

(+)*parc+e- -

,ruperY+sed menEel

ea

.

@(!) Tf a hearing panel denies parole, it may order that the prisoner serve

up to +years- 1 vear before a hearing panel conducts another hearing or review. The

board shal1 adopt by administrative rule a process by which a prisoner may request

an earlier hearing or review if anv of the followine criteria is established:
(a). the boards denial of parole was based upon i naccurate or misleading

ilfsEmaIi_Str;
(b\ the offender has since completed anv department or board order treatment

or programming relevant to the boards decisi-on to denv parolei
(c) the reasons the board used to deny parole no longer exist.



LClj 95

Section 3. Section 46-23-202, I4CA, is amended to read:

"46-23-202. Initial Parole Hearing -- conduct of hearing.

\dithin the 2 month prior to a prisonerts official parole eligibility date

or as soon after as possible, the department sha1l make the prisoner

available for a hearing before a hearing pane1. The hearing panel shal1

consider all available and pertinent information regarding the prisoner,

including:
(1) the circumstances of the offense;
(2) the prisonerts previous social history and criminal record;
(3) the prisoner's conduct, employment, and attitude in prison;
(4) the reporLs of any physical, psychological, and mental evaluations

that have been made; and

(5) written or oral statements from criminal justice authorities or

any other interested person or the interested personts 1ega1 representative,
including written or oral sLatements from a victim regarding the effects
of the crime on the victim. A victimrs statement may also include but is
not limited to the circumstances surrounding the crime, the manner in which

the crime was committed, and the victimfs opinion as to whether the prisoner

should be paroled. The viclims statement may be kept confidential the

criteria in (section 1).t'
( 1) Within 45 days prior to a prisor-rerr s f irst or subsequent parole

hearing or review. the department sha11 qather all pertinent information
necessary for releasing a paroled prisoner wilhin 5 working daYs of the

the hearing or review.



C0MMENT:LC1.i95

RE:Amended Section 46-23-2O2t

The reason for adding in the additional subsecLion is expalined as

:

'Montana, unlike many other states,, does not release offenders in a
timely manner following the granting of parole. The past and current practice
allows DOC/MSP administrative staff to drag their feet in releasing paroled
inmates from the institutions. It is not -un.o*o, for a paroled i-*i"t" -to
remain in prison for 2 or more months costing taxpayers millions of dollars
duetoinefficientuseofexistingresorceS.

Current Pre-Parole Procedures:
departnent currently gathers all necessary

information for a parolee to be released. The problem stems from: 1) the
departments ovn inability to predict an inmates chances of parole; and 2j
the timing of and utilization of department resources in effecting timely
release.

The department employs personal to conduct a ttpre-parole schooltt, This
consists of the parole eligible inmate meeting for a couple hours in a class
roo{t at which tine the inmate provides pertinent information to inclutlejob prospects, treatment, family support, and living arrangenents. This
takes__place about 30 days prior to the hearing.

Without delegating authority through clear and concise statutes to
direct department discretion, paroled inmates w"ill continue to be filling
prison beds unnecessarity

Many inmates loose housing and employment opportunities due to such
delays. This needs fixed through clear anrl conci=. =tututory language.

Reconnended Common Sense Solution.

Utilize the current pre-parole school procedures 6O-90 days prior to
a parole decision. An inmate should wait no more than 5 days for his release.
Language should be written to ensure the departnent timely releases parlees
accordingly.



COMMENT:LC1j96

RE:Amended Section 46-23-103:

The striking of the words or ttre departrnent in subsection (5) will
ensurethatthefina1ityofaffironouncementofsentence
remains. To a1low the department to add or change conditions without the
court pronouncing sentencl offends the separatio; of powers doctrine and
I'lontanats constituti-onal restrictions. 

:

The additional language set forth in subsection (7)(a) should be
seriously considered. Especially if this committee is 1oo_k1ne at adopting
a parole system that is based upon risk factors, like South Dakota.

When South Dakota administered a risk assessment factor, the prison
administration manipulated an inmates parole eligibility by enforcing a
no tolerance discipllnary policy. Inmates lrere given rule infractions that
prevented parole for behavior such as leaving a coffee cup out. Montanats
correctional system is likewise capable of re-writing polici.es and rules
that would elevate minor rule infractions to major rule infractions, netting
the same result. Without legislative oversight, the boards discreLion could
be exercised by department staff who oversee and prepare information
regarding parole eligibility factors.

One could easily assume, and the record might very well reflect that
90% of all parole eligible inmates have had a major rule infraction in the
last 5 years. Under the current rough draft proposed bill language, most
of the 72% parole eligible inmates could be stiIl denied parole on that
basis. Defining clear conduct when it is a factor, is critical

The addition of subseciion (8)(a)(b)(c) is likewise important to ensure
the department, when assessing faclor", cannot self-defin" lh", arbitrarily.

For example, under the current language, an inmate could be denied
parole for no being able to complete his groups to no fault of his own.

NOTE: The prison administration or penal institute in tlontana are not subject
to aAtrerine to lvlontanars 0pen tqeeling and Participation Laws with reslect
to institutional functions etc. This includes closed meeting discussions
regarding how and when policies and rules are written and inforced. MAPA
procedures do not apply as institutions were exempted by the legislature
in L97'1,, before tlontana's 1972 Constitution was ratified.(see compilers
comments 2-4-1AZ)



COI"IMENT: LC1j96-New Section

RE:New Section 1. Conditions of Parole

The atldition of the words "or if lhe deparlmeq! assefLs additional
conditions to the origirral s"nten

strictions and conditions
of a prison sentence. Without such mandatory language, the department could
place any condition it wanted on a supervised inmates sentence. Not even
i cou.t is clothed wiLh such authority.

The addition of the sentence i; subsecLion (2) further clarifies this
intent of this restrictive language.

C0MMENT: LC1i96-Section 5. 46-23-218:

'The striking of the words ftThe board may adopL anv rules that it
considers proper gr necessary wit

seriously considered. It is this grant f authority thaa has 1ed to the
current scrutiny of the boards practices and procedures. The current language
needs stricken to ensure Lhe board is not granted unbridled discreiion.
Additional language should be considered by this cormittee to ensure the
authority is properly delegated.

It has long been recognized under l4ontana law that authority delegated
to a board that does not set, criLeria and standards is improper. The lvlontana
Supreme Court has recognized that it is not what has been done under such
a ci-rcumstances but what could be done. (Baucus v. Lake County)

NOTE: Striking the words: the department in all remaining subsections should
be considered. (See above comments)



LClj 96

New Section. Section 1. Conditions of Parole. (1) After the board grants

a parole to a prisoner, the department sha11 supervise the parolee during
the parole period in accord with the conditions seL by the department or
the sentencing judge. Tf the sentencing judge did not set the conditions
of parole at the time of sentencing, or if the department asserts additional
conditi,f,ns to the original sentence is -,varranted, the c)urt sha11, dt the
request of the department, hold a hearing and set conditions of parole.
The parolee must be present at the hearing. The parolee has the right to
counsel as provided in chapter B of this title.

(2) A copy of the conditions of parole must be signed by the parolee.
The department may requi-re a parolee to waive extradition for the paroleets
return to Montana. Nothing in this section should be construed to a1low

the department to set any additional conditions to a prisonerrs original
sentence before the district court.



LClj e6

Section 2. Section 46-23-703, MCA, is amended to read:

"46-23-LO3. Definitions. Ilnless the context requires otherwise, in
this chapter, the following definitions apply:

(1) "Board" means the board of pardons and parole provided for in 2-
5-2302.

(2) "Department" means the department of corrections provided for in
2-15-2301.

(3) ttExecutive clemencytt refers to the powers of the governor as

provided by section 12 of Article VI of the constilution of Montana.

(4) "hearing paneltt means a panel mad.e-$ composed of two or three
board members appointed to conduct parole hearings, revocaLion hearings,
rescissions hearings, and administrative parole reviews and to making ffi
deeisions and recommendations in matters of executive clemency.

(5) ttParolett means the release to the communiLy of a prisoner by a

decision of a hearing panel prior to the expiration of the prisoner's term,
subjecttoconditionsimposedbythe@sentencingjudgeorthe
department and subject to supervision of the department.

(6) "Victim" means a victim as defined in 46-18-243.'l

(Z) "Ct"r, conar.t' pe41ing before the board:
(a\ has not been convicted of a major category institutional rule

infraction for aL least 120 days:

(8) ttparole eligiblett means a prisoner sentenced to a state prison
who meets the following criteria:

(a) has served the minimum amount of time on his/or her sentence as

required by statute
(b) has completed programming and/or treatment ordered or recommended

in advance of a parole hearing by the sentencins court. or:
(c) has not yet completerl programming and/or treatment ordered or

recorunended in advance of a parole hearing by the sentencing court if.
through no faqlt of the prisoner. the programming or treatment has not been

available to the prisoner. fn such cases. the prisonerts parole Dlan may

include verified enrollment. admission or acceptance into an educational
or treatment program in the community comparable to programming or treatment
normally available in secure custody.



Unofficial Draft Copy
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LCrj95

furlough, not to exceed two consecutive 10-day periods, for
purposes of fuLfilling the condition. While on furlough, the
prisoner is not on parole and is subject to official detention as

defined in 45-7 -306. The prisoner remains in the 1egal custody of

the department and is subject to all other conditions ordered by

the hearing panel or the presiding officer of the board or a

designee. "

{lnternaT References to 46-23-215:
46-23-210 * \

Section 5. Section 46-23-2L8, MCA, is amended to read:

'"46-23-2L8. Authority of board to adopt rules -- puipose

for tralnj.ng. ( 1) lPhe-leea

*e+-pa.re"ter 
, the conduct of paiole. and parple revocation heariDgs,

vj-deoconference hearings, telephone conference administrative

reviews, progress reviews, clemency proceedings, t+re_e€/ntifiots

the training of board members

regarding American Indian culture and problems, and other matters

pertinent to service on the board.

(2) The legj-slature finds that American Indians

incarcerated in state prisons constitute a di-sproportionate

percentage of the total i-nmate population when compared to the
American Indian population percentage of the total state
population. The training of board members regarding American

Indian culture and problems is necessary in order for the board

to deal appropriately with American Indian inmates appearing

LC 1j96
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before the board. "

{Internal References to 46-23-218 :
46-23-210 )

LC1j96

Section 5. Section 46-23-1001, MCA, is amended to read:
i tr45-23-1001. Definitions. As used in this part, unless the

context reguires otherwise, the following definitions apply:

(1) I'Board" means the' bgqrd _o_! parlgn_s gld pelole _provided
for in 2-15-2302.

(2) "Department" means the department of corrections

provided for in 2-15-2301.

, (3) -l1Parole".means:the release to the community of a - 
_

prisgnef by the dec:-",ill-of the board prior to the,,expir.atron of-. . . j .q:.

theprisoner'Sterm,subjecttoconditj-onsimposedbyffi

the sentencinq iudqe or the department and subject to supervision

of the department.

(4) llProbation".means the release by the court without.:. ,

imprj-sonment, except as otherwise provided by Iaw, of a defendant

found guilty of a crime upon verdict or pIea, subject to

conditions imposed by the court and subject to the supervision of

the department upon direction of the court. "

{Internal References to 46-23-1001 :
61-8-731 * )

Section 7. Section 46*23-1002, MCA, is amended to read:

"46-23-1002. Po!'rers of the department. The department may:

(1) appoint probation and parole officers and other

employees necessary to administer this part;

LC 1j96
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(2\ authorize probation and parole officers to carry

firearms, including concealed firearms, when necessary. The

department shall adopt rules establishing firearms training

requirements and procedures for authorizing the carrying of

firearms.

( 3 ) adopt rules for the conduct of persons placed on parole

or probation, includinq conditions of parole, except that the

depaitmena may not make any-iu-le-conf IiCting with-eondifion6- of

parole @ or conditions of probation imposed by

a court. "

{InternaT References to 45-23-1002:
44-4-401 45-8-317 . . 6L:8-731 '' )

-_-,-..
Section 8. Section 45-23-1021, MCA, is amended to read:

"45-23-LO2L. Supervision on parole. (1) The department

shall retain custody of all persons placed on parole and shall

supervise the persons during their parole periods in accordance

with the conditions.set by the sentencinq iudqe er-*#e

(21 The department sha1l assign personnel to assist a

person who is eligible for parole in preparing a parole p1an.

Department personnel shall make a report of their efforts and

findings to the board prior to its consideration of the case of

the eligible person.

(3) A copy of the conditions of parole must be signed by

the parolee and given to the parolee and to the parolee's

probation and parole officer, who sha1l report on the parolee's

LC 1j96
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progress under the rules of the board.

(4) The probation and parole officer sha1l regularly advise

and consult with the parolee, assist the parolee in adjusting to

community 1ife, and inform the parolee of the restoration of

rights on successful completion of the sentence.

(5) The probation and parole officer shal-I keep records as

the board or department may reguire. AI1 records must be entered

in the mastei f :-fe of Che individual.

(6) (a) Upon recommendation of the probation and parole

officer, the board may conditionall-y discharge a parolee from

supervision before expiration of the parolee's sentence if the

board determines that a conditional discharge from supervision is
,:

in the'best interests of the parolee-and soeiety and l^,',i.l). not

present unreasonable risk of danger to the victj-m of the offense.

(b) Any of the achievements listed in 45-23-1027 (2) must be

considered a significant achievement by the board in deciding

whether to grant a conditional discharge frbm supervision to a

parolee.

(c) If the board discharges a parolee from supervision, the

department is relieved of the obligation of supervising the

parolee.

(d) For good cause, the board may return a parolee who was

conditj-onaI1y discharged to the status of a regular parolee.

(e) Subsection (5)(a) does not prohibit the board from

revoking the parole, as provided in 46-23-1025, of a parolee who

has been conditionally discharged from supervision.

(f) If the department certifies to the board that the
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workload of a district probation and parole office has exceeded

the optimum workload for the district over the preceding 60 days,

the board may not parole a prisoner to that district office

unless it grants a conditional discharge to a parolee being

supervised by that district office. The department may recommend

parolees to the board for conditional discharge. The board may

accept or reject the recommendations of the department. The

department- Sira-II deLermine thE- opfimum workload- for eae h distridt
probation and parole office. "

{tnternal References to 46-23-1021 :
46-18-1003 46-23-1020 45-23-1020 \

END

{Name ; Ju}-ianne Burkhardt
Titie : Legislative Attor:ney
Agency: Legislative Services
Phone : 4025
E-Mail: jburkhardt€mt.gov)
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C0MMENT: L-c1.i98-99

RE:Amended Section 1.. 2-4-102. Definitions:

' We ful1y support the committees proposed amendment in subsection (2)(i)
because it would now require the board to substantially comply with tlontanats
expliciL constitutional protections regarding public participation and right
to know found j.n Art.II Sec. 8-9. Government is always held more account.bl"
when it is open and responsive to the publicts right to know and participate.

The current exemption resulted in such broad discretion that the board
rules were written and' adopted in disregard for adequate'public participation

Our proposed additional amendment that further strikes subsection
(2\(ii\ "the 

- 
supervision and administration of a penal instituE l-

regard to the institutional supervision. cusiodv. Eontroffi

cannot circumvent the proposed amendments of LClj95-96.

RELEVANT HISTORY: The current exemption can be traced to the 1961 ltodel
State Administrative Procedure Act offered by the National Conference of
Commissioners (see l'lCA Ann . 2-4-L02, Compilers Comments). Also see the 1971
MAPA procedures. The intent of the exemption was ttbecause to a large
degree...matters of supervision and administration are regulated by 

"t.tri"and directly involve basic constitutional rights...better handled by courts
than by administrative bodies.

The l"lontana Lg72 Constitution ratified by the voLe of Lhe people of
Montana, explicitly mandates agency meetings to Ue open and to allow publi;
participation as may be provided by Iaw (2-3-101 esq.)

,' The exemption of 2-4-lOZ in no way exempts the prison administration
from the mandates of the Montana Constitution and the protections of Title
2, Chapter Three

The definition of agency in Title 2, Chapers 3, conflict with the
definition of agency found in Title 2, Chapter 4, which is where the exemtion
is defined.

CURRENT PROBLEI"IS: The only IulDOC prison meeting that is open to the public
ffi,uspoaro,n,-cncElnearter""',.,nyo,.a*,..nJ_*."
filed by a prisoner and his wife in 2009. However, the other boards and
sub-comnittee meetings held at the prison and other places remain outside
public view and participation. tlany of the decisions made at such meetings
deal with the finalization of written policies and procedures that effect
the constitutional rights of inmates and their famil-ies.

For example: all prison policies, rules, and procedures are sub-ject to change
without public notice. ttre prison administr.iion asserts safeti 

"rra "".u.iiyto keep lhem closed.(0n1y one exception is found in M6116llui='Corrstitrii.r:
Individual privacy). Procedures that effect the way in which the prison
administration deLermines how and when inmates are screened for DOC programs,
to include board and court ordered treatment are discussed and app.oved
with complete disregard for the publ-icts right to know and parti.cipate.
This practice continues to be asserted as permissible as a direct result



of the exemption of. 2-4-102.

With this practice still at play, the department can and will manipulatepolicy's and procedures that wiLl unr"."""..iir r"i".J tt,"- intended effectof this committees amended changes ro tht-;t;; parole ulrra-"i"i;;;=."-ffi=
would include the manner in which any risk u""u""r"nt tool -"y ;;-.;oi;;;in considering parole eligibility.

CgEr.no+ Sense - Solution: The department will operate more effective andefficient with thi-s exemprion being lifLed. Thjs ,o"rJ 
- uu;;-;il'iruii.Lo weigh in on irport"ni--J".i"I"";;th;;;;;i;;;r";-"una"'u"..ounrabi1iry.

This will also minimize the growing compla-ints 
'this- corritt"" ;; -;;;;i;;

to hear everv vear by giving 1tr" p,itri.--pr;rli";; ;;;;i;;."-rn-;;#;decisions as is required by llontanais Constitution. 
r------r-
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A Bill for an Act entitled: "An Act . "

Be it enacted by the Legisrature of the state of Montana:

Section 1. Section 2-4-L02, MCA, is amended to read:

"2-4-Lo2. (Temporary) Definitions. For purposes of thi-s
chapter, the following definitions apply:

(1) "Administrative rule review committee" or "committee',

means the appropriate committee assigned subject matter
jurisdiction in Title 5, chapter 5, part 2.

(21 (a) "Agency" means an agency, as defined in 2-3-L02, of
state government, except that the provisj-ons of this chapter do

not apply to the following:
(i) the state board of pardons and parole is exempt from

the contested case and the iudicial review of contested cases

contained in this chapter

(iii) the board of regents and the Montana universi-ty
system;
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**** Bill No. ****

Introduced By ****:k********

By Request of the *********

A BiIl for an Act entitled: ,'An Act .',

Be it enacted by the Legislature of the state of Montana:

Section 1. Section 2-4-L02, MCA, is amended to read:

"2-4-L42. (Temporary) Definitions. For purposes of this
chapter, the following definitions apply:

(1) "Administrative rule review committee" or "committee',

means the appropriate committee assigned subject matter
jurisdiction in Title 5, chapter 5, part 2.

(21 (a) "Agency" means an agency, as defined in 2_3-LAZ, of
state government, except that the provisions of this chapter do

not apply to the following:

I

@

insti lutienal supervisie*,

f

@liil the board of regents and the Montana university
system;

@l!ji) the f inancing, construction, and maintenance of

Lc lj99


