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Attorney Review

= Express statutory authority to adopt rules
» Statute being implemented by the rule
» “Reasonable necessity” statement for the proposed rule

Regular Rules Timeline

Day 1 — Notice of Agency Action
o § > 20 days — Public hearing (if held)

> 28 days — Submit comments

> 30 days — minimum time to adopt rule

Temporary Rules Timeline (only for bills effective before Oct. 1; expires Oct. 1)

Any abbreviated notice/hearing allowed that the agency finds practicable.

Agency may adopt upon special notice with the rulemaking oversight committee

Expires after 120 days; must state reasons for finding of imminent peril in writing
(and must stand on own merits in a judicial review)




Individual Legislator Authority

Pre Rulemaking

Join agency's list of interested persons for purposes of rulemaking (2-4-302, MCA)

Request agency form informal conference or committee to develop proposed rule before agency publishes
notice (2-4-304, MCA)

Petition for adoption of a rule (2-4-315, MCA)

Primary sponsor: receive notice from agency, before it writes a rule, of its intent to write the rule (2-4-302,
MCA)

During Rulemaking Process

Contribute to agency rulemaking record during public comment period.

Object to committee presiding officer regarding proposed rule in order to potentially delay adoption of rule
so committee can review proposed rule (2-4-305(9), MCA). If a majority of the committee notifies the
presiding officer of the objection, then the committee notifies the agency in writing of the objection and
the agency must delay adoption of the proposal notice

Request, by motion, that interim committee take any of those actions authorized by law for committee to

take.

Post Rulemaking

Petition for amendment or repeal of a rule (2-4-315, MCA)



- Committee Authority

»  Recommend adoption of rule (2-4-402, 2-4-411, and 2-4-412, MCA).

During Rulemaking Process -

* Request rulemaking hearing be held (2-4-402, MCA).

= Request or have prepared an economic impact statement regarding a proposed rule (2-4-405, MCA).

*  Majority of members object to chair regarding proposed rules in order to delay adoption of the rule by an
agency (2-4-305(9), MCA).

*  Object to a proposed rule for purposes of shifting the burden of showing legality of adoption (2-4-306
and 2-4-406, MCA.)

= Conduct poll of Legislature to see if proposed rule follows legislative intent (admissible in any court
proceeding involving the validity of the proposed/adopted rule) (2-4-403, MCA) |

=  Submit oral or written comments to agency rulemaking record (2-4-402, MCA)

Post Rulemaking

*  Recommend amendment, rejection, or repeal of rule (2-4-402, 2-4-411, and 2-4-412, MCA).

General

* Request and obtain agency rulemaking record for review (2-4-402, MCA)

= Review "incidence and conduct" of proceedings under MAPA (2-4-402, MCA)

*  Monitor operations of agency within committee's jurisdiction (5-5-215, MCA)

=  Request publication of material adopted by reference in a rule (2-4-307, MCA).

= Request and receive copies from the agency of documents in litigation involving judicial construction of
rule or MAPA (2-4-410, MCA)

= Request publication of statement on adjective or interpretive rules (2-4-308, MCA)

s Recommend amendments to MAPA or other state laws (2-4-411, MCA)

»  Hold hearings and conduct investigations involving agency compliance with MAPA and other statutes (5-
11-107, MCA)

* Bring or participate in litigation involving MAPA (2-4-402, MCA)




MAR 2-65-4:80

Regular Rule urial Preservation Board

Status: Adopted . . .
Mont Repatriation Act Native American Graves Protection
ontana Repatriation AC and Repatriation Act (federal)

NEW RULE II SCOPE OF RULES (1) The board's repatriation rules apply to:
(a) Native American or non-Native American human skeletal remains and funerary objects discovered on state-owned or private

lands in Montana and held by museums or state agencies in Montana that receive state funding but no federal funding;

(b) non-Native American human skeletal remains and funerary objects discovered on state-owned or private lands in Montana and
held by museums or state agencies in Montana that receive state and federal funding; and

(c) Native or non-Native American human skeletal remains and funerary objects discovered on state-owned or private lands in

Montana and held by a person.
(2) The federal Native American Graves Protection and Repatriation Act (NAGPRA), 25 USC 3001 et seq. and NAGPRA's

implementing regulations, 48 CFR 10, apply exclusively to any museum or state agency that receives federal funding, either alone or
“1n conjunction with state funding, and that possesses Native American human remains and funerary objects.




MAR 44-2-181

Secretary of State

Status: Proposal

13-12-202. Ballot form and uniformity. (1) The secretary of state shall adopt statewide uniform rules that prescribe the ballot form
for each type of ballot used in this state. The rules must conform to the provisions of this title unless the voting system used clearly
requires otherwise. At a minimum, the rules must address:

(a) the manner in which each type of ballot may be corrected under 13-12-204;

(b) what provisions must be made on the ballot for write-in candidates;

(c) the size and content of stubs on paper ballots, except as provided in 13-19-106(1);

(d) how unvoted ballots must be handled,;

(e) how the number of individuals voting and the number of ballots cast must be recorded; and

(f) the order and arrangement of voting system ballots . . .

NEW RULE I BALLOT FORM AND UNIFORMITY (1) Guidelines that prescribe the ballot form for each type of ballot
used in this state are provided to each election administrator in the prescribed forms and election judge handbook, as
applicable. (2) The guidelines conform to the requirements of 13-12-202, MCA.

REASON: The Secretary of State is adopting this rule as required by 13-12-202, MCA. Detailed guidelines regarding ballot form and uniformity are provided to
election administrators in either the prescribed forms or election judge handbook as referenced in the rule and are available on the Secretary of State's web site.

* Replaces rule mistakenly repealed in 2012
* In 2011, HB 5438 added requirements that information adopted by reference must be available for public comment

2-4-307. Omissions from ARM or register. . . (2) The model code, rule, or other publication must be adopted by reference in a rule adopted under the
rulemaking procedure required by this chapter. The rule must contain a citation to the material adopted by reference and a statement of the
general subject matter of the omitted rule and must state where a copy of the omitted material may be obtained. . . .

(8) (a) The model code, rule, or other publication to be adopted by an agency pursuant to subsection (1):

(i) must be in existence at the time that the agency's notice of proposed rulemaking is published in the register;

(i) must be available to the public for comment, through either publication in the register or publication in an electronic format on the
agency's web page, during the time that the rule adopting the model code, rule, or other publication is itself subject to public comment . ...

18-1-202. Forms and rules prescribed by secretary of state — consultation. (1) In carrying out the responsibilities [of the secretary of state as the chief
elections officer] . .. The secretary of state may prescribe the design of any election form required by law. . ..



® ®
Montana Public Employees’ Retirement System

MAR 2-43-478

4 Emergency Rules regarding actuarial valuation
Status: Adopted (20 days’ notice)
Expires on: Oct. 29, 2013

LFC Objection 1: Rules do not arise to the level of “an imminent peril to the public health, safety, or welfare” required under
MAPA, 2-4-303, MCA.

Overall Rule Reasoning: “The Montana Public Empioyees’ Retirement Board is adopting the following emergency rules because sections 3, 4, 5,6, and 7,
Chapter 390, Laws of 2013, require the Board's actuary to provide important actuarial analyses of the Public Employees’ Retirement System as part of its actuarial
valuation of the system for fiscal year 2013. In addition to the yearly actuarial valuation of the system, the actuary must determine amortization periods and
funding level percentages based in part on guaranteed annual benefit adjustment (GABA) rates that, under Chapter 390, Laws of 2013, are fluctuating and
uncertain; and on contribution increases which are subject to triggers impacted by those fluctuating and uncertain GABA rates. The FY 2013 valuation will
commence in July 2013, prior to the time in which the necessary rules could be adopted through the regular rulemaking process.

The rules are necessary to provide direction to the actuary regarding assumptions required for determining accurate and helpful valuations,
including projections of amortization periods and funding level percentages. The rules will also assist the actuary in establishing yearly GABA rates and providing
actuarial equivalent factors to be used for calculating money purchase retirement benefits, early retirement reductions, optional benefits, and the cost of various

service purchases.”

“An emergency rule may be adopted only in circumstances that truly and clearly constitute an existing imminent peril to the public
health, safety, or welfare that cannot be averted or remedied by any other administrative act. The sufficiency of the reasons for a
finding of imminent peril to the public health, safety, or welfare is subject to judicial review upon petition by any person. The matter
must be set for hearing at the earliest possible time and takes precedence over all other matters except older matters of the same
character. The sufficiency of the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking must be
compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of judicial review. ” Section 2-4-
303, MCA.

Alternative authority of the Public Employees’ Retirement Board: “The governing boards of public retirement systems shall
administer the system, including actuarial determinations, as fiduciaries of system participants and their beneficiaries.” Article

VIII, section 15, of the Montana Constitution. See also Duck Inn v. Mont. St. U.-Northern (1997), 285 Mont. 519, 526; Baumgardner v. Pub. Employces’
Ret. Bd. of the St. of Mont., 2005 MT 199, 328 Mont. 179.




MAR 2-43-478

Montana Public Employees” Retirement System

4 Emergency Rules regarding actuarial valuation
Status: Adopted (20 days’ notice)
Expires on: Oct. 29, 2013

LFC Objection 2: Actuarial valuation should be based in laws in effect on date of valuation, June 80, 2018 [HB 454 went into effect on
July 1, 20137

According to the Board’s actuary, PERS actuarial valuations historically take into account the effect of new laws on the system.
However, the actuary may follow other practices pursuant to written direction (although this may relieve the actuary of liability

for the valuation).

Practically, this decision affects employer/employee contributions and GABA rates, as outlined by Sheri on the pink handout on

page 2 under section III.

SAVA may do nothing, recommend repeal, or recommend amendment of the rules
= Rule content appears to implement HB 454, LFC objection relies on underlying assumption that affects the application of

the rules.
* Another option considered at the last Board meeting was to ask the actuary to do more than 1 valuation in the event that a

lawsuit will be filed and the Court finds impermissible contractual impairment.
» Several classes of defendants (see Sheri’s pink handout, page 3, IV(B) -

Note: Public Employees’ Retirement Board also has constitutional authority in this area: “The governing boards of public retirement
systems shall administer the system, including actuarial determinations, as fiduciaries of system participants and their
beneficiaries.” Article VIII, section 15, of the Montana Constitution.




