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PREFACE

American Indians have a permanent place in the history, politics, culture, and economic

development of the western states. In Montana, Indians from at least a dozen tribal

groups compose the state's largest and fastest growing ethnic minority. Only Arizona and

New Mexico contain more reservations than Montana's seven. The lndian nations of

Montana are a living legacy. They are diverse in their history and cultural traditions. They

remain relatively isolated in geographic terms, but not in other aspects. Indians in

Montana have benefited from economic and social changes brought about by technology,

education, commercial development, and other factors of modernization, but they have

also suffered from the corrosive effects that these same changes have had on traditional

wdys of life. Indians and non-lndians are challenged by history and present circumstances

to find common ground on which to build a happy and prosperous future for all Montana

citizens.

The Legislature and various state government agencies have the opportunity to honor, and

in some cases to help fulfill, binding commitments made to Indians in times past by

Congress and the federal government. The 1972 Montana Constitution carried forward

the 1889 provision from The Enabling Act explicitly acknowledging Congress's absolute

control and jurisdiction over all Indian land, including state authority.to tax the land, and

forever disclaiming title to lands owned or held by or reserved for an Indian or for Indian

tribes. Article X, section 1 (2), of the 1972 Montana Constitution recognizes "the distinct

and unique cultural heritage of the American lndians" and commits the state in its

educational goals to "the preservation of their cultural integrity". Montana is alone among

the 50 states in having made an explicit constitutional commitment to its Indian citizens.

State-tribal relations in Montana have been marked by periodic successes and recurrent

misunderstandings. Indian and non-lndian people have coexisted in retative peace in

Montana for the past century. The splendid Charles M. Russell painting in the House

Chamber of the Capitol 6ntitled "Lewis and Clark Meeting the Flathead Indians at Ross'

Hole" symbolizes the coming together of disparate people under a much celebrated Big Sky



some 75 years befOre MOntana became part of the United states' The surrender of sioux

chief sitting Bu, after Generar custer,s defeat at the fatefur Battre of the Little Bighorn in

lsT6andthecaptureofChiefJosephandtheNezPerceintheBearsPawMountainsin

1877 marked the end of sporadic warfare between white settlers and indigenous peoples

on the high prains. These events set the stage for the estabrishment of rndian reservations

and the granting of u.s. {and state) citizenship in 1924 under the 14th amendment to the

U.S. Constitution.

whire both the federar constitution and the Montana constitution, a panoply of federal and

state laws, and numerous works of art and literature manifest a shared sense of purpose

and belonging, there are still many instances of intercultural conflict that can cause hard

feelings and lead to further alienation between citizens of different ancestry' At Montana

state university,s centennial celebration in the spring of 1994, the president of Little Big

Horn Tribal college, Janine pease windy Boy, warned her audience about the potential for

bitter clashes between the dominant and minority culture groups in Montana' we were

mindful of that possibility while preparing this document' Our hope is that this handbook

wi, contribute to harmonious rerations between the Indian minority and the non-lndian

majoritY of Montana citizens'

The purpose of this handbook is primarily educational-to raise the general level of

khowledge and awareness of Indian nations among legislators' state government

personnel, and other interested citizens of Montana' especially teachers and students' The

handb.ookisnotintendedtobeanexhaustivestudyoffederal|ndianlaw,norisitintended

to answer all questions relating to issues impacting lndians or tribes in Montana' we hope

to offset myths and misconceptions with pertinent facts' we believe that accurate

information provides a strong foundation for mutual respect and mutually rewarding

relationships between people with different traditions' beliefs' and world views who

neverthelesssharecommonrightsofcitizenshipandcommonaspirationsforthestateasa

whole.Therearenumeiousexamp|esofforma|andinforma|agreementsbetweenstate

government and tribal authorities, but there are also'significant issues that remain

unresolved and that warrant informed discussion'



The handbook does not take a partisan approach, nor does it include or advocate a specific

legislative agenda. The handbook is modeled after a 1993 document published by the

Minnesota House of Representatives entitled Indians. lndian Tribes and State

Government.' We have chosen to combine short narrative sections with a question and

answer format, similar to the one used in Jack Utter's American Indians: Answers to
Todav's Questions.

The handbook is divided into different subject areas for easy reference. The authors

recognize that this method of organizing information has its advantages and

disadvantages. While topical arrangements offer convenience, they also slight an

important reality: the interconnectedness of almost all issues affecting the lndian nations

of Montana and the other states. For example, questions of jurisdiction permeate many

aspects of federal, state, and tribal relations, even though the subject of jurisdiction itself

is explained only once in the handbook. lt is increasingly clear that economic development

is closely linked to the governance of natural resources and environmental protection, but

these subjects are dealt with in separate sectaons. We trust that readers will take the

somewhat artificial separation of issue areas into account and realize how politics,

economics, education, and culture are interconnected for Indians and non-lndians alike.

A note on usage: We believe most lndian people prefer to be identified by their tribal

affiliation when addressed as individuals or as a tribal group. For example, unless one is

talking about all of the Indians in Montana, it is preferable to distinguish between

Blackfeet, Assiniboine, Crow, and the others. Throughout the handbook, we've chosen to

use the term "lndian" rather than the term "Native American" when referring to the racially

and politically distinct population in general terms.

' Indians, Indian Tribes and State Government. Research Department, Minnesota House
of Representatives, February 1 993.



MONTANA'S INDIAN TRIBES

INTRODUCTION

With the arrival of Lewis and Clark in the first decade of the 19th century, the traditional

way of life of Montana Indians became increasingly threatened. By the mid-1880s, the

federal government began to deal formally with the tribes, entering into treaties that

assigned tribes to certain areas and obligated them to respect the land of their neighbors.

However, the mining invasions of the 1860s disrupted these fragile arrangements as

miners and others rushed into the prime gold fields that often lay along or within the

designated tribal lands. These new inhabitants demanded federal protection, thus

beginning the garrisoning of Montana and the eventual relocation of the tribes to smaller

and smaller reserves.

The combination of "tribal" and "nation" best encapsulates essential aspects of both the

historical and contemporary identity of Indian communities in Montana. There are nine

principal tribal groups living on seven reservations in Montana. (See map for locations.)

Three of the reservations are inhabited by more than one tribal group. The Confederated

Salish, Pend d'Oreille, and Kootenai share the Flathead Reservation; the Gros Ventre and

Assiniboine cohabit the Fort Belknap Reservation; and the Assiniboine and Sioux both

reside on the Fort Peck Reservation. In each of these cases, the reservation population

consists of fragments of larger tribal nations. For example, there are 33 bands of

Assiniboine lndians, two of which are represented on the Fort Peck Reservation, where

each of the seven primary bands of the Sioux nation are also represented. The Rocky

Boy's Reservation was originally inhabited by members of the Chippewa and Cree Tribes.

However, because of extensive intermarriage over the years, the tribal rolls list members

only as "Chippewa Crees". tn 1935, the Chippewa Crees adopted a tribal constitution for

the "Chippewa Cree Tribe", officially recognizing the coming together of the two tribes

into one. Montana is also home to the Little Shell Band of Chippewa, often referred to as

"Landless lndians". Although a distinct tribal group, the Little Shell are not yet a federally

recognized tribe.



Tribal nations are distinctive in several respects' They are based primarily (although not

exclusively) on ethnic heritage and are racially distinct from other minority groups in

Montana and the united states. Most important from a regisrative standpoint, tribal

nations have a unique status in the American federal system' American Indians are not

JUST an ethnic minority; they are also members of quasi-sovereign tribal nations' The

lndian nations of Montana are governed by tribal governments that are legally empowered

to determine who is and is not a member of the nation. Each of the tribar governments in

Montanahasestab|isheditsowncriteriaforenrollment,withsomerequiringhigherb|ood

quantum levels than others'

INDIAN POPULATION

According to the 1990 census, the Indian population in Montana was 47 
'67 

9 persons'

approximately 5.97olo of the total population of the state' of the Montana population 18

years of age and older, 4.8o/o is lndian. while Montana's overall population increased only

1.6o/ofrom l ggo to 1ggo, the Indian population increased by 7,7.9o/o'

These numbers are only one method of determining the number of Indians in the state'

The numbers do not necessarily match the number of persons who appear on tribal rolls or

the number of persons that tribes or federal or state agencies consider to be lndian' The

concept of race as used by the U'S, Bureau of the Census reflects self.identification. The

data for race represents self-classification by people according to the race with which they

most closelY identifY.

Data on American lndians, Eskimos, and Aleuts is combined when reported and includes

persons who report their race as one of the three categories' The Bureau of the census

uses the term ',American lndian" and includes persons who indicated their race as

American|ndian,enteredthenameofanlndiantribe,orenteredCanadian.|ndian,French-

American lndian, or spanish-American Indian. The term "Eskimo" includes persons who

indicated their race as Eskimo or entered other names' such as Arctic Slope' lnupiat' or

Yupik. The term "Aleut" includes persons who indicated their race as Aleut or entered

other terms, such as Alutiiq, Egegik' or Pribilovian'



The census reports information for American Indian areas that includes all American Indian

reservations, off-reservation trust lands, and other tribal-designated statistical areas-

Montana has seven lndian areas. The Indian population ranges trom 24o/o of the total

population in the Flathead area to 96% in the Rocky Boy',s area.
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TABLE 1

Indian PoPulation in Montana

by U.S. Bureau of the Gensus American Indian Areas

Although the Indian population in Montana is highly concentrated in a few counties'

lndians live in all 56 counties of the state, ranging from a small percentage of less than

1o/o in 19 counties to 1 o/o to 1Oo/o of the population in 29 counties' There are eight

counties in which Indians oompose from 11o/oto560/o of the total population'

AMERICAN INDIAN
POPULATION

TOTAL
POPULATION

AMERICAN
INDIAN

PERCENTAGE

AMERICAN INDIAN
AREA

8,549 82
Blackfeet 7,O25

74
Crow and Trust

Lands

4,724 6,370

21,259 24
Flathead 5,130

2,508 93
Fort BelknaP and

Trust Lands

2,338

55
Fort Peck 5.782 10,595

3,923 90
Northern CheYenne

and Trust Lands

3,542

1,954 96
Rocky BoY's and

Trust Lands

1,882

urce: u.5, tsureau



TABLE 2

Indian Population in Montana
by County

County 1990 Population Percentage of Total
County Population

Beaverhead
Big Horn
Blaine
Broadwater
Carbon
Carter
Cascade
Chouteau
Custer
Daniels
Dawson
Deer Lodge
Fallon
Fergus
Flathead
Gallatin
Garfield
Glacier
Golden Valley
Granite
Hitl
Jefferson
Judith Basin
Lake
Lewis and Clark
Liberty
Lincoln
McCone
Madison
Meagher
Mineral
Missoula
Musselshell
Park
Petroleum
Phillips

121
6,289
2,664

45
42
I

3,O72
212
196

6
83

260
I

121
880
608

4
6,823

10
21

2,769
118

7
4,498
1,059

11
282

17
43
18
79

1,818
26

113
3

390

1.4
55.5
39.6

1.3
0.5
0.6
3.95
3.9
1.7
0.3
o.8
2.5
0.3
1.0
1.5
1.2
o.25

56.O
1.0
0.8

16.0
1.5
0.3

21.O
2.2
0.5
1.6
o.7
o.7
0.99
2.4
2.3
0.6
o.77
0.58
7.5



Pondera
Powder River
Powell
Prairie
Ravalli
Richland
Roosevelt
Rosebud
Sanders
Sheridan
Silver Bow
Stillwater
Sweet Grass
Teton
Toole
Treasure
Valley
Wheatland
Wibaux
Yellowstone

Montana

704
37

253
15

287
140

5,355
2,807

471
50

520
52
16
93

118
9

770
19

2
3,235

47,679

11.0
1.7
3.8
1.1
1.1
1.3

48.7
26.7
5.4
1.0
1.5
0.8
0.5
1.5
2.3
1.0
9.3
0.8
0.1
2.85

5.97

Source: U.S' Bureau of the Census (199O)
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REAPPORTIONMENT

Reapportionment occurred following the 1990 census and resulted in an increase in

legislative districts in which Indians compose more than 50% of the population: from a

single House district following the reapportionment based on the 1980 census to four

House districts and one Senate district following the reapportionment based on the 1 99O

census. Although the districts are composed of more than 50% Indians, a higher

percentage of that population is under 18 years of age than in the total population.

The 15th amendment to the U.S. Constitution has, since 1 87O, guaranteed the right to

vote to all citizens, regardless of race, color, or the previous condition of servitude. That

right was not clearly outlined or enforced until the Voting Rights Act of 1965, which was

further amended in 1970, 1975, and 1982. The 1975 amendments extended protection

against denial or abridgment of the right to vote to "language minority groups", including

Indians, in addition to traditionally recognized minority groups that are identified by race or

color.

Reapportionment in the 1990s resulted in a moderate gain in the protection of minority

voting rights for lndians in Montana, although the first election cycle since

reapportionment did not result in greater Indian representation. lf lndian population

continues to outpace the total population in the amount of increase, the 2OOO census and

subsequent reapportionment may result in stronger Indian majority districts and increased

Indian participation in the state Legislature.
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recognized Indian tribe or to a more informal status as a recognized member of a

tribalcommunity.oua|ificationsforforma|membershipdifferfromtribetotribe'

Tribal enrollment is the best evidence of a person's Indian status because it is a

commonprerequisiteforacceptanceasamemberofatribalcommunity.

WhatisthecoffecttemtousewhenreferringtoAmericanlndians?

Thisquestionhasbeenthesubjectofmuchdebate.Thepreferenceistouse

individual tribal affiliations whenever possible However, the terms "!ndian"'

',American Indian.,,, or ,,Native American,' are acceptab]e, a|though the term '.Native

American" can properly apply to anyone born in America'

Are lndians llnited States citizens?

Yes. All Indians born in the united states, or born of citizens who are outside the

country at the time of birth, are American citizens' with all of the attendant rights

and responsibilities. lndians are also citizens of the states in which they reside'

However, u.s. citizenship was not generally conferred on Indians until 1924' Before

that time, some treaties or allotment acts had extended citizenship to individual

lndians.

ln addition, Indians are citizens or members 6f tribes' American citizenship is not

inconsistentWithtriba|membership,nordoesAmericancitizenshipaffectthespecia|

re|ationshipthatexistsbetweentribesandthefedera|government.

What is an lndian tribe?

Thereisnoa|l.purposedefinitionofan|ndiantribe'Thereisa|ega|.politicalidentity

that is determined by federal law. There is also an ethnological identity'

A genera| definition offered by. Wil|iam Canby, Jr., in American lndian Law, is ''a

group of Indians recognized as constituting a distinct and historically continuous

political entity for at least some governmental purpose"' The key word in this

definition is "recognized". The most important and valuable recognition is that of

the federal government'

20



What is meant by "federal recognition" of an Indian tribe?

Federal recognition means the existence of a special relationship between the federal

government and a particular tribe that may'confer specific benefits and services on

that tribe as enumerated in various federal laws. Recognition also means that the

recognized tribe has certain inherent rights and powers of self-government but is

also subject to the broad powers that Congress has in dealing with Indian tribes.

Recognition usually comes from a treaty, statute, or executive or administrative

order or from the course of dealing with a tribe as a political entity. However,

federal recognition does not necessarily follow ethnological divisions. Separate

ethnological tribes can be combined into one legal tribe, e.9., the Confederated

Salish and Kootenai Tribes on the Flathead Reservation. Also, one ethnological tribe

can be divided into separate legal tribes, e.g., the Assiniboine and Sioux Tribes at

Fort Peck and the Gros Ventre and Assiniboine Tribes at Fort Belknap.

In 1978, the Department of the Interior adopted regulations creating an

administrative procedure to be followed by tribes seeking acknowledgment, which is

basically the same as recognition. Formal "recognition" is generally the prerogative

of Congress and the President. A tribe may seek formal recognition of its status

directly from Congress.

There are two essential elements for recognition or acknowledgment:

. (1) a group exercises some sort of governmental authority over its

members; and

l2l a group occupies a specified territory or inhabits a community viewed

as distinctly lndian.

How many tribes in Montana have federal recognition?

There are seven federally recognized tribes in Montana. They are the Crow Tribe,

the Northern Cheyenne Tribe, the Blackfeet Tr.ibe, the Chippewa Cree Tribe, the

Confederated Salish and Kootenai Tribes, the Assiniboine and Sioux Tribes, and the

Gros Ventre and Assiniboine Tribes.
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Are there any tribes in Montana not officiatly recognized by the federal government?

Yes,theLittleshe||Band'ComposedofChippewaandCree|ndians,theLitt|eShe|l

wereshutoutofreservationsinNorthDakotaandMontanaforvariousreasons.

Today,thetribalmembers|ivea|loverMontanabuthaveanelectedtriba|counci|

and an executive officer' The Little shell are currently in the process of seeking

federal recognition from the Department of the lnterior'

22



1. 25 U.S.C. 5 2651.

2. 25 U.S.C. 5 305(e).

ENDNOTES
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DEFINITION OF ''INDIAN COUNTRY''

What is "lndian country"?

Indian country includes:

(1) all land within the limits of an Indian reservation under the jurisdiction

of the United States governmenu

l2l all dependent Indian communities, such as the New Mexico Pueblos;

and

all Indian allotments still in trust, whether they are located within

reservations or not.1

The term includes land owned by non-lndians, as well as towns incorporated by

non-lndians if they aie within the boundaries of an Indian reservation.

It is generally within these areas that tribal sovereignty applies and state power is

limited.

What is tle difference between lndian country and an lndian reseruation?

A reservation is an area of land "reserved" by or for an Indian band, village, or tribe

(tribes) to live on and use. Reservations were created by treaty, by congressional

legislation, or by executive order. Since 1934, the Secretary of the Interior has had

the responsibility of establishing new reservations or adding land to existing

reservations.

Indian country encompasses reservations.

What is the ownership sfafus of land within Indian country?

There are three basic categories of land tenure in Indian country: tribal trust lands,

allotted trust lands, and fee lands.

(3)
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Tribal trust lands are held in trust by the United states government for the use of a

tribe. The United States holds the legal title, and the tribe holds the beneficial

interest. This is the largest category of lndian land. Tribal trust land is held

communally by the tribe and is managed by the tribal government' Tribal members

share in the enjoyment of the entire property without laying claim to individual

parcels.Thetribemaynotconveyorse|ltrustlandwithouttheconsentofthe

federal government. Tribes may acquire additional land and have it placed in trust

with the approval of the federal government'

Allotted trust lands are held in trust for the use of individual Indians (or their heirs)'

Again, the federal government holds the title, and the individual (or heirs) holds the

beneficial interest.

During the assimilation period, congress enacted the General Allotment Act of

1887, also known as the Dawes Act.z The ultimate purpose of the Dawes Act was

to break up tribal governments, abolish the reservations, and assimilate lndians into

non-lndian society as farmers. To accomplish this goal, congress decided to divide

tribal lands into individual parcels, give each tribal member a parcel' and sell the

"surplus" parcels to non-lndian farmers'

The Act authorized the President to allot reservation land to individual Indians' Title

to the land remained in the United States in trust tor 25 years' or longer if extended

by the President, then was conveyed to the Indian allottee in fee, free of all

encumbrances. The trust period was intended to protect the allottee from

immediate state taxation and to allow an opportunity to learn farming' Upon

receiving the allotments (or after amendments in 1906 for fee title)' allottees

became U.S. citizens and were subject to state criminal and civil law' The Dawes

Acta|soauthorizedtheSecretaryoftheInteriortonegotiateforacquisitionbythe

united states of the so-called "excess" or "surplus" lands remaining after allotment'

These ,,surplus'' |ands were to be opened to non-|ndian sett|ement.

Although the sponsors of the Dawes Act believed that it would help Indians prosper,

the effect on lndians and Indian lands was catastrophic. Most Indians did not want

26



to abandon their culture to pursue farming. Because much of the land allotted to

Indians was unsuitable for small-scale farming, lndians sold their parcels to settlers

or fost land in tax foreclosure when, upon receiving a patent atter 25 years, the land

was subjected to state taxes.

The result was a checkerboard pattern of land ownership within many reservations

that were allotted either under the Dawes Act or under other specific allotment acts,

with much of the allotted land passing out of trust status and lndian ownership.

While not all reservations were allotted, the effect was still devastating as the total

amount of lndian-held land declined from 138 million acres in 1887 to 48 million

acres in 1934 when the allotment system was abolished.

Fee lands are held by an owner, whether Indian or non-lndian.

Other lands in Indian country can be held by federal, state, or local (nontribal)

governments. These lands include such areas as national wildlife refuges and state

parks,

27



what is the ownership status of land within Montana's seven reseruations?

lnstruction, March 1989

Were lands on Montana reseruations allotted?

ln most instances, yes. The only reservation that was not allotted was Rocky Boy',s

Reservation. The Fort Belknap and Northern cheyenne Reservations were allotted'

but the surplus lands were not put up for sale to non-lndians' The Blackfeet

Allotment Act was repealed 12 years after it was passed, and the surplus lands

were returned to the tribe. The Flathead Reservation was specifically allotted under

the Flathead Allotment Act,3 which has been amended more than 80 times since

1g04. On those reservations that were allotted, many of the allotted lands passed

out of Indian control through sale to non-lndians or through loss to taxation'

28

o/o TRUST LANDS
{tribal & individual}

o/o FEE LANDS
(non-lndian
& federal &
state
government)

RESERVATION TOTAL ACREAGE

35
Blackfeet 1 5 million 65

68 32
Crow 2.3 million

52 48
Flathead 1.2 million

96 4
Fort BelknaP 650,000

44 56
Fort Peck 2.1 million

98 2
Northern CheYenne 445,000

100 o
Rocky BoY's 108,000

storv and LQG-a!!-S,, ( e



ENDNOTES

1. 18U.S.C. E 1151.

2. 24 Stat.388, as amended, 25 U.S.C. 55 331 through 358.

3. 33 Stat. 302 (1904).
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INTERPRETATION OF INDIAN LAW

Are the rules for interpreting lndian law different from those used to interpret other laws?

Yes. From the early 1800s, the United States Supreme Court, in numerous

decisions, held that the federal government had a special trust responsibility with

Indian tribes.t From this trust relationship, the Court also developed and used a

unique set of rules, commonly known as "canons of construction", for interpreting

or construing treaties, statutes, or executive orders that affected Indian tribes and

peoples.

These canons of construction acknowledged the existence of the unequal bargaining

positions that existed between the federal government and the tribes during

negotiations. ln many cases, tribal negotiators did not speak or understand English

and were, therefore, placed at a significant disadvantage during the negotiation

process. Often, the federal government negotiated with individuals whom it had

selected and who were not the traditional leaders of a particular tribe.

More importantly, these canons reflect a presumption, based on this federal trust

responsibility, that an act of Congress was meant to protect tribes and Indian

peoples. As a result, these canons assume that unless there is a "clear purpose" or

an "explicit statement" to the contrary in treaties, statutes, or executive orders,

Congress intended to preserve or maintain the rights of tribes.

Specifically, these canons provide that the treaties, statutes, orders, or agreements

with lndian tribes are to be construed liberally in favor of Indians. lf ambiguities

exist, they are to be resolved in favor of Indians.2
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Can the abrogation of tribat rights be presumed under the canons?

No. Unless Congress clearly indicates through a treaty or legislation or in an

agreement that rights are extinguished or altered, it is presumed that a|| triba| rights

are retained.3 Congress must demonstrate a clear purpose to abrogate tribal

rights.a
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ENDNOTES

1. See, e.g., Cherokee Nation v. Georoia,30 U.S. 1 (1831); Worcesterv. Georqia,
31 U.S. 515 (1832).

2. See Cohen, Felix, Handbook of Federal lndian Law (1982), pp. 221-225 tor
discussion of canons.

3. Menominee Tribe v. united states, 391 U.S. 404 '1968).

4. Brvan v. ltasca Countv, 426 U.S' 373, 392 (1976).
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TRIBAL SOVEREIGNTY AND STATE POWER

What is tribal sovereignty?

Although sovereignty is often loosely defined, it refers to the inherent right or power

to govern a people and a territory. When Europeans arrived in North America, tribes

conducted their own affairs and depended upon no outside authority. Both the
colonial powers and later the federal government recognized the sovereign status of

tribes by treating them as foreign nations and leaving them to regulate their own

affairs. At the same time, Europeans also claimed dominion over all new world

territories. The issue was left to the United States Supreme Court to resolve.

Chief Justice Marshall described the federal-tribal relationship as one of "domestic

dependent nations" to whom the federal government had a fiduciary relationship.t

At the same time, the Chief Justice declared:

The Cherokee nation . . . is a distinct community . . . in which
the laws of Georgia can have no force . . . but with the assent
of the Cherokees themselves, or in conformity with treaties,
and the acts of Congress.z

Through the years, however, the federal government's Indian policy has appeared

somewhat schizophrenic, shifting from protection to termination in the 1950s to

encouraging self-determination since the 1 970s.

lf the U.S. Constitution prohihits discrimination based on race, why do lndians rctain

special rights not held by other citizens in the United States?

The special status of Indian tribes predates the U.S. Constitution and federal law.

When the United States was founded, tribes were self-governing and sovereign

nations whose powers were not extinguished by the constitution. The constitution

may have subjected the tribes to federal power, but it did not extinguish tribal

internal sovereignty or subject them to the powers of the states.3
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Thedifferenttreatmentof|ndiansandnon.lndiansisa||owedbecause|ndiansarea

separate political group. The united states did not enter into treaties with Indians

because of their race, but rather because of their political status' congress treats

lndiansandnon-lndiansdifferentlybecausethecommerceandTreatyClausesofthe

U.S' Constitution authorize Congress to do so'

Were treaties necessary to grant certain powers to lndian tribes?

No. Many mistakenly believe that a treaty contains those rights that the federal

governmentgrantedtoatribe.AsrecognizedbyboththeUnitedStatesandthe

MontanaSupremeCourts,atreatyisnotagrantofrightstothe|ndians,butinstead

is a grant of rights from Indians'a

lndian treaties stand on essentially the same footing as treaties with foreign nations'

BecausetheyWeremadepursuanttotheU.s'Constitution,treatiestakeprecedence

overconf|ictingstate|awbecauseoftheSupremacyClauseoftheU.S.

Constitution.5

WhattribeslostwithadoptionoftheU.S.Constitutionwas''externalsovereignty''

ortheabi|itytointeractwithforeignnations'similartostates,tribesretained

sovereignty within tribal territories and retained the power of self-government with

respect to their land and members'G

DoestheltnitedS|afesgovernmentstitlmaketreatieswithlndians?

No. Treaty negotiations with lndian tribes ended with an act of Congress in 1871'7

However, the act did not impair or abolish existing treaty obligations' since that

time,agreementswithtribeshavebeenmadebycongressiona|acts,executive

order, and executive agreements'

Can treaties with trihes be ahrogated?

Yes. congress maintains the power to unilaterally abrogate Indian treaties'8

Because many treaties often contained language stating that they would remain in

effect "as long as the grass shall grow" or similar terms' many incorrectly believe

36



that changes in terms must be mutually negotiated by the federal government and

the tribes. That is not the case. Treaties, like international treaties, are similar to

federal statutes. They can be repealed or modified by later federal statutes.

Can abrogation of treaties he imptied by passage of other acts?

No. The trust relationship between the federal government and Indians tribes

weighs heavily against implied abrogation of treaties.s lt must be clear that

Congress considered the conflict between its intended action and a treaty and chose

to resolve that conflict by abrogating the treaty.10

Congress's power to abrogate a treaty does not free it from the duty to compensate

for the destruction of a property right. Although an abrogation itself may be

effective, a tribe may have a "takings" claim under the fifth amendment.ll

Can Montana unilaterally enact legislation affecting iurtsdiction?

No. The Indian Commerce Clause of the U.S. Gonstitution gives Congress, not the

states, plenary or absolute authority over Indian tribes. Only Congress can repeal

treaties, eliminate reservations, or grant the states jurisdiction over Indians on

reservations. The actions of the federal government are controlled by the rights

guaranteed through the Bill of Rights and the 14th amendment to the U.S.

Constitution, A state only has the power over Indian affairs within Indian country

that Congress specifically grants it. A state only has power in Indian country if

Congress has delegated power to it or if the exercise of state authority is not

preempted.
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1. Cherokee Nation v' Georoia' 30 U'S' 1 (1831)'

2. Worcester v' Georoia' 31 U'S' 515 (1832)'

3. The United states constitution recognizes the unique status of lndian tribes in

Article l, 5 8, commonly referred to as the "lndian commerce clause"' *hlI grants

Congress authority "[t]o regulate commerce with foreign nations' and among the several

.r*It, and with the tndians tribes"' (emphasis added)

4. United States v. Winans, 198 U'S' 371 (19O5); State v' Mcclure' 127 Mont'

534,268p'ZOOZgttgS+)State"*'-l'-Geelvv'ConfederatedSal'shandKootena'
itiUut, 219 Mont. 76,712 P'2d 754 .1985)'

S.UnitedStatesConstitution,ArticleV|,$2;Worcesterv.Georqia,31U.S.515
(1832). Treaties are the supreme law of the land and are superior to any conflicting laws

of a state, including the police powers of a state' u's' v' Fortv-Three Gallons of whiskev'

108 U.S. 491 (1883); State v' McClure ' 127 wtont' SS+ ' 268 P'2d 629 (1954)'

6. See Worcester v' Georqia' 31 U'S' 515 (1832)'

T. ln lsTl, congress passed a rider to an lndian appropriations.act' providing: "No

lndian nation or tribe .,.-shall be acknowledged or recognized as an independent nation'

tribe, or power with whom the United States may contract by treaty""" 25 U'S'C'A' 5

71.

8. United States v. Winans, 198 U'S' 371' 380-381 (1905)'

9. Menominee Tribe v. united states' 391 U'S' 404 11968)'

10. United States v' Dion,476 U'S' 734' 7g8-740 (1986); see also Seneca Nation

oflndi,n,u.B,u"kil_i7(D,c.Cir.1958),cert.denied,36oU.S.9o9(1959).

11. united States v. Sioux Nation of Indierlq,448 U.S. 371 (198o); but cf, Tee-Hit-

Ton lndi"ns u. Un-,GI'-E"IEJZB U'52(1955)' in which the Court held that rishts

based solely on aboriginal title "r" 
noi compensable. The court explicitly distinguished

property rights oaseisolely on aboriginal rights, which are not compensable' from treaty

rights based on congressional acts, which are compensable' ld' at 277-278' 288-289; see

aiso United States vl Creek Nation,2gS U'S' 103 (1935)'
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PUBLIC LAW 83 - 28O

What is Puhlic Law 83-280?

The years between 1953 and 1968 were known as the "termination" era in federal-

tribal relations. During this period, Congress's goal was to assimilate Indians into

the white culture and reduce the federal government's assistance to Indians.

During this time and in response to a perceived need to strengthen law enforcement

on some Indian reservations, Congress enacted Public Law 83-28O, commonly

referred to as P.L. 280.1 The act mandated that, initially, five states assume

criminal and civil jurisdiction over most of the reservation lands within their

borders.2 Alaska became the sixth mandatory state in 1958. Reservations that

were considered to have well-functioning law enforcement in these six states were

exempted from P.L. 28O. Montana was E:! included in the "mandatory" states.

Public Law 280 also authorized the other 44 states, at their option, to assume the

same jurisdiction that mandatory states had received.3 Of the 44 "optional states",

only 10 took steps to assume jurisdiction under P.L. 280.

Has P.L. 280 been amended?

Yes. Between 1953 and 1968, states were allowed to assume jurisdiction

unilaterally. Most tribes strongly opposed P.L. 280 when passed because they

feared that optional states could increase their jurisdiction'at will. In response to

these tribal concerns, Congress amended P.L. 280 in 1968 to place a tribal consent

requirement in the law and to authorize the United States to accept a "retrocession"

or the return of jurisdiction acquired by a state under P.L. 280.

Did Montana participate in P.L. 28O?

Yes. ln 1963, the Montana Legislature passed legislation that allowed the state to

assume '280" jurisdiction over tribal members on the Flathead Reservation.a The

legislation also allowed the state to assume jurisdiction over other Indian tribes if
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those tribes requested it.5 The bill also provided a method for tribes to withdraw

their approval to P'L' 280 jurisdiction'6

DidaMontanatriheconsenttobesuhjecttoP.L.2So?

Yes, but only one. The confederated salish and Kootenai Tribes of the Flathead

Reservation supported the legislation enacted in 1963' In 1965' the tribes enacted

atribalordinancedefiningthescopeandtermsunderwhichthetribesagreedto

come under P.L. 280 jurisdiction.T The Governor of Montana then issued a

proctamation providing for state assumption of iurisdiction as defined in the tribal

ordinance.s

|n 1993, at the request of the Confederated Sa|ish and Kootenai Tribes, the

Legislature enacted senate Bill No. 368 that allowed for partial retrocession from

P.L. 280.e

In September of 1994, the tribes entered into a memorandum of agreement'

pursuanttotheState.Triba|CooperativeAgreementsAct,withtheStateof

Montana; Flathead, Lake, Missoula, and sanders counties; and the cities of Hot

Springs, Ronan, and St. |gnatius to implement Senate Bi|| No. 368, a|lowing the

tribes to reassume exclusive iurisdiction over misdemeanor crimes committed by

Indians and providing for continued concurrent state'tribaliurisdiction over felony

crimes committed by Indians. The tribes' resolution to withdraw from P'L' 28O

provides for cooperation between state, tribal, and local law enforcement agencies

and includes language allowing continued state misdemeanor criminal jurisdiction in

limited areas, such as a guilty plea entered in state court, pursuant to a plea bargain

agreement that reduces a felony crime to a misdemeanor, or in the case of a

conviction in state court on a lessor included offense in a felony trial' For felonies

committed by lndians, both the state and tribes retain concurrent jurisdiction' but

either may transfer prosecution to the other if consideration of the factqrs

specifically outlined in the agreement warrants transfer'

Montana's other six tribal governments have never been, and are not presently'

subject to P.L' 280.
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ENDNOTES

1. Public Law 280,67 State.588 (1953).

2. The "mandatory" states include all Indian country in Galifornia and Nebraska; all
Indian country in Minnesota, except the Red Lake Reservation; all lndian country in
Oregon. except the Warm Springs Reservation; and all lndian country in Wisconsin, except
the Menominee Reservation.

3. Ten option states accepted jurisdiction under P.L. 280. Only Florida accepted
the full jurisdiction given mandatory states. The other nine, including Montana, undertook
partial jurisdiction. The 1O "optional" states included Arizona, Florida, ldaho, lowa,
Montana, Nevada, North Dakota, South Dakota, Utah, and Washington.

4. House Bill No. 55, (Chapter 81, L. 1963), codified at sections 2-1-3O1 through
2-1-306, MCA. Section 2-1-301, MCA, provides:

The state of Montana hereby obligates and binds itself to assume, as herein
provided, criminal jurisdiction over Indians and Indian territory of the Flathead
Indian reservation and country within the state in accordance with the
consent of the United States given by the act of August 15, 1953 (Public

Law 280, 83rd congress, 1st session).

5. Section 2-1-3O2, MCA, provides:

(1) Whenever the governor of this state receives from the tribal council or
other governing body of the Confederated Salish and Kootenai Indian tribes or
any other community, band, or group of Indians in this state, a resolution
expressing its desire that its people and lands be subject to the criminal or
civiljurisdiction, or both, of the state to the extent authorized by federal law
and regulation, he shall issue within 6O days a proclamation to the effect that
such jurisdiction applies to those Indians and their territory or reservation in
accordance with the provisions of this part.

(2) The governor may not issue the proclamation until the resolution has been
approved in the manner provided for by the charter, constitution, or other
fundamental law of the tribe or tribes, if said document provides for such
approval, and there has been first obtained the consent of the bbard of county
commissioners of each county which encompasses any portion of the
reservation of such tribe or tribes. (emphasis added)

6. Prior to 1993, section 2-1-306, MCA, provided:

Any lndian tribe, community, band, or group of Indians that may consent to
come within the provisions of this part may within 2 years from the date of
the governor's proclamation withdraw their consent to be subject to the
criminal and/or civil jurisdiction of the state of Montana, by appropriate
resolution; and within 6O days after receipt of such resolution, the governor
shall issue a proclamation to that effect.
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7. Ordinance 4O-A (revised) was enacted by the Tribal Council of the Confederated

Salish and Kootenri rriuu, in 1965. The ordinance authorized the state to assume

concurrent jurisdiction over tribal t"tU"' for all criminal laws and eight areas of civil law:

compulsory school attendance; public welfare; insanity; care of the infirm' aged' and

afflicted; juvenile oJinqu"n"y and youth rehabilitation; adoption (with tribal court

approval); abandoned, dependen,, n"gl".t"Jl 
"tpn"""O' 

or abused children; and operation

oi'totot vehicles on public roads'

S.Theproclamationstates:'Bythepowervestedinme,asGovernoroftheState
of Montana, r, Tim Babcock, hereby prl"i.i* that criminar and civir iurisdiction of the state

of Montana and its subdivisions does 
'"itnO 

to The Confederated Salish and Kootenai

Tribes as expressed in their approved 6'Ointnt" No' 40-A (Revised)' and I further declare

that sixty days troir in" ou,"'or o"tou"' g' 1965' such criminal and civil jurisdiction as

pi""i"""iv describeJ shall be in full force and effect"'

9. In 1993, section 2-1-g06' MCA' was amended to provide:

(1)Nosoonerthan6monthsafterApri|24,1gg3,andafterconsu|tingwith
local government officials concerning implementation' the confederated salish

and Kootenai tribes may, by triUaf 
'"-toluiion, 

withdraw consent to be subject

to the criminal misdemeanor jurisdiction of the state of Montana' within 6

months after receipt of the reso|ution, the governor shal| issue a proclamation

to that effect'

(2) The confederated salish and Kootenai tribes may' by separate resolution'

withdraw consent to be subje"ilo inor" areas of civil iurisdiction of the state

of Montana that are delineated in tribal ordinance 4O-A (revised and enacted

May5,1965).Thewithdrawalislimitedtothosedelineatedareasofcivi|
jurisdictionagreedunolilwritingbythegovernorafterconsu|tationwiththe
attorney general and officials of Jffected local governments' The tribes shall

initiate tnis piocess by sending a certified letter to the governor' A{ter

consultation and execution of a written agreement between the governor and

thetribes,theagreed-upon"iuita,"a,.u-'tb"incorporatedintoatriba|
resolution to be enacted by tne triues' within 6 months after receipt of the

triba| resolution, the governo, ,nutt issue a proclamation to that effect that

reflects the terms of the written agreement'

(3}subsections(1)and(2)donotaltertlreexistingjurisdictionorauthorityof
the confederated satish ,no ioot"nai tribes or the state of Montana' except

,, 
""pr"rJy 

provided for in subsections (1)and (2)'
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CIVIL JURISDICTION IN INDIAN COUNTRY

Although criminaljurisdiction is used to maintain law and order, civil jurisdiction is used to

regulate matters such as taxes, domestic relations, child custody, probate, zoning, and

traffic accidents.

Early in America's history, the question of jurisdiction in Indian country was answered by

the United States Supreme Court in 1832 quite simply: "State laws can have no force in

Indian country without the approval of Congress."l This test was simple and totally

geographic.

When states continued to assert control without congressional approval, the Supreme

Court developed parallel tests to determine which state laws can be enforced in lndian

country without congressional consent: the infringement test and the federal preemption

test. Additionally, a state law affecting reservation activities must be viewed against a

"backdrop" of tribal sovereignty, a tribe's inherent right to be self-governing.

What is the infringement test, and how is it applied?

In 1959, the Supreme Court modified its earlier absolute test and ruled that without

congressional authority, a state may not infringe "on the right of reservation lndians

to make their own laws and be ruled by them".2 This principle, commonly known

as the "infringement test", protects the inherent right of tribes to be self-governing

and applies in subject areas in which federal legislation is absent.

Therefore, if Congress is silent on an issue, the question of which government has

jurisdiction will be determined by focusing on the inherent sovereign authority and

laws retained by the tribes and on whether state action has infringed on that

authority.

What constitutes federal preemption, and how is it applied?

lf Congress has passed legislation regulating a particular subject matter, the issue of
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whichgovernmenthasjurisdictionisdeterminedbyapplyingwhatisknownasthe

',preemption,, test, |f a state enacts |egislation to regu|ate a matter that is a|ready

heavily regulated by the federal government' the court will evaluate or "balance" the

interestso{thestateagainstthefedera|andtribalinterestsandmakea
..particularized inquiry into the nature of the state' federal and tribal interests at

stake".3 Because the test is very fact specific' results can vary from state to state

and issue to issue'a

Howhavethecourtsdefinedthecivi|adjudicatoryauthorityoftribes?

ln lndian law cases, one must first determine which court' state or tribal' has the

authorityto,,adjudicate,,ordecidetheparticu|armatter'TheUnitedStates

SupremeCourtandtheMontanaSupremeCourthavebothstatedthatcivi|

jurisdiction over the activities of non-lndians on reservations presumptively lies in

tribal court unless limited by Gongress's In a case involving a Montana tribe' the

United states supreme court ruled that petitioners must first exhaust tribal court

remedies before the federal courts can entertain a challenge to tribal court

jurisdiction.6 The Court provided:

[T]heexistenceandextentofatriba|court'sjurisdictionwill
require a careful examination of tribal sovereignty, the extent to

which that sovereignty hag been altered' divested' or

diminished, as we|l as a detai|ed study of re|evant statutes,

ExecutiveBranchpo|icyasembodiedintreatiesande|sewhere,
and administrative or iudicial decisions'

Webe|ievethatexaminationshouldbeconductedinthefirst
instance in the Tribal Court itself' Our cases have often

recognized that congress is committed to a policy of supporttng

tribaIse|f-governmentandself-determination'Thatpolicy
favors a rule that will provide the forum whose iurisdiction is

o"ingch,ilengedthefirstopportunitytoeva|uatethefactual
.nO i.g.L basls for the chailenge' Moreover the orderly

administration of justice in thelederal court will be served by

al|owingafu|lrecorotouedeve|opedint.heTriba|Courtbefore
eitherthemeritsoranyquestionconcerningappropriatere|iefis
addressed The risks of ti're kind of "procedural nightmare" that

hasa|leged|ydevelopedinthiscasewi||beminimizedifthe
federalcourtstaysitshandunti|aftertheTriba|Courthashada
ful|opportunitytodetermineitsownjurisdictionandtorectify
any errors it may have made' Exhaustion of tribal court
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remedies, moreover, will encourage tribal courts to explain to
the parties the precise basis for accepting jurisdiction, and will
also provide other courts with the benefit of their expertise in

such matters in the event of further judicial review.T

May a non-lndian avoid tribal court by taking a civil complaint directly to federal court?

No. Although the question of whether a tribe has the power to compel a non-lndian

to submit to the civil jurisdiction of the tribal court is a "federal question", courts

have consistently held that a non-lndian must first exhaust tribal court remedies.s

Once tribal court remedies have been exhausted, a defendant may ask for review in

federal court. Courts believe that this exhaustion policy supports Congress's

commitment to tribal self-determination and encourages tribal courts to explain to

parties the precise basis for accepting jurisdiction.

The United States Supreme Court has defined three exceptions to this exhaustion

requirement:

(1 ) when the assertion of tribal jurisdiction is motivated by a desire to

harass or is conducted in bad faith;

(21 when the tribal action is patently violative of express jurisdictional

prohibitions; or

(3) when exhaustion would be futile because of the lack of an adequate

opportunity to challenge the court's jurisdiction.

However, federal court review will involve only a review of the tribal court's

determination of jurisdiction.

What is civil regulatory jurisdiction?

Governments regulate conduct through zoning, licensing, taxation, or other

methods. Unless limited by Congress, a tribe has exclusive regulatory jurisdiction

over its members and over land held in trust.
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Does a tribe have exclusive regulatory iurisdiction over all people and land within the

houndaries of a reservation?

No. The United States Supreme Court has applied the infringement-preemption

tests to hold that: 
-^-:--- ^r n, er consensual

(1) a tribe may regulate the actions of non-lndians who ent'

relations with the tribe or its members;e

|2|atribemayregulatetheconductofnon-|ndiansonfeelandWithinits
reservationwhentheconductthreatensorhassomedirecteffecton

the political integrity, the economic security' or the health and welfare

of the tribe;10

(3)astatemayregu|atenon.|ndiansand|andshe|dbynon.|ndianson

reservationsslesstheregu|ationisprohibitedbyfedera|laworthe

federalregulatoryscheme,inc|udingtriba|regulations,issopervasive

that it leaves no room for state regulation or unless the exercise of

statejurisdiction,intheabsenceoffederallaw'interfereswiththe

right of the tribe to govern itself'11
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ENDNOTES

1. Worcester v. Georqia, 31 U.S. 515, 561 (1832).

2. Williams v. Lee, 358 U.S. 21 7, 22A (1959).

3. White Mountain ApacheTribev. Bracker,448 U.S. 136 (198O). Montana has
applied its own test thdt appears to combine and require application of both the
infringement and preemption tests. The Montana test used to determine whether the state
has jurisdiction over reservation Indians requires a court to determine whether:

(1) the assertion of subject matter jurisdiction by Montana's administrative
and judicial tribunals is preempted by federal law; and

l2l the assertion of subject matter jurisdiction by Montana's administrative
and judicial tribunals would unlawfully infringe on [a tribe'sl right to make its
own laws and be ruled by them. See First, Jr. State ex rel. LaRoche, 247
Mont. 465,47O,8O8 P.2d 467 (1991).

4. The Court can, and has, changed its mind on issues. ln 1988, Montana's tax on
coal produced on the Crow Reservation was invalidated because, among other things, the
Court believed that a state would interfere with the tribe's taxing authority and, if taxes
were imposed by both governments, would interfere with federal policies supporting tribal
self-sufficiency and economic development. See Crow Tribe of lndians v. Montana, 819
F.2d 895 (9th Cir. 1987), aff'd,484 U.S. 997 (1988). In 1989, however, the Court
allowed New Mexico to impose a severance tax on oil and gas although the tribe was
already taxing the same resource production. ln Cotton Petroleum Corp. v. New Mexico,
49O U.S. 163 (1989), the Court stated that no proof existed that double taxation rendered
the resource unmarketable, nor was federal regulation so comprehensive as to preempt the
state's tax. See also Burlinqton Northern R.R. Co. v. Blackfeet Tribe, 924 F.2d 899 (gth
Cir. 1991), cert. denied, 112 S. Ct. 204 (1991), in which the Court ruled that sustaining a
tribal tax that creates double taxation may be unfair but legal.

5. lowa Mutual Insurance Co. v. LaPlante,4SO U.S. 9, 18 (1987); Milbank Mutual
fnsurance Co. v. Eaoleman,218 Mont. 58,705 P.2d 1117,1120 (1985).

6. National Farmers Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845
(1985).

7. National Farmers Union at 856-857.

8. National Farmers Union.

9. Morris v. Hitchcock,194 U.S.384 (1904).

10. Montana v. United States,45O U.S. 544,565 (1981). However, see Brendale
v. Confederated Tribes and Bands of Yakima Indian Nation,492 U.S.4OB (1989), in which
the Court ruled that the Yakima Nation's zoning of non-lndian owned fee land within a

substantially checkerboarded area of the reservation is impermissible. Tribal zoning was
upheld when there was little non-lndian ownership and when lands were important to the
tribe's culture and natural resources.
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CRIMINAL JURISDICTION IN INDIAN COUNTRY

Every government exercises a power, called criminal jurisdiction, to prohibit certain

behavior within its borders by enacting criminal laws and by punishing those persons who

violate them. Criminal jurisdiction in Indian country is complex. There is not an Indian

reservation in the United States iri which the federal, state, and tribal governments can

simultaneously exercise their full criminal jurisdiction.

How does one determine whether the federal, state, or tribal government has jurisdiction

to prosecute and punish crimes committed in lndian country in Montana?

The answer to this question depends on a number of factors, including:

(1) the location of the crime;

(21 the type of law violated; and

(3) whether the victim or perpetrator was an Indian or non-lndian.

What federal statutes determine criminal jurisdiction in lndian country?

(1) the General Crimes Act;

(21 the Assimilative Crimes Act;

(3) the Major Crimes Act; and

(4) Public Law 83-280.

General Crimes Act (often called the Federal Enclaves Act):

Under federal law, there are criminal offenses, such as an assault on a federal

officer, that are applied nationally without regard to the location of the offense. The

federal government has exclusive jurisdiction over these crimes, whether they occur

in Indian country or elsewhere. In addition to these crimes of nationwide

application, federal criminal law contains references to crimes that apply to those

areas under the sole and exclusive jurisdiction of the United States government.

These areas are known as "federal enclaves" and initially included military

installations and national parks,
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ln 1817, CongreSS enacted a lurisdictional statute, the General Grimes Act'l which

was also known as the Federal Enclaves Act, providing that with certain exceptions'

federal criminal laws apply in Indian country to the same extent that they apply in

other federal enclaves. The Act was originally passed to permit punishment of all

crimescommittedbynon-lndiansin|ndianterritory,aswe||assomecrimes

committedby|ndiansagainstnon.|ndians.Suchcrimes,atthetime,wereassumed

to be beyond the reach of state or tribal |aw. Today, the Act,s primary function is

toprovideforprosecutionofcrimesbynon-|ndiansagainst|ndiansandofnonmajor

crimes by lndians against non-lndians'

ln 1825, Congress enacted a second iurisdictional statute known as the Assimilative

Crimes Actz that provided that state criminal laws not otherwise included in the

federal criminal code were incorporated into federal law by reference and made

applicable to federal enclaves. A violator of the Assimilative crimes Act is charged

with a federal offense and is tried in federal court' but the crime is defined and the

sentence is prescribed by state law'

Does the Assimilative crimes Act apply to lndian country?

Yes.]nlg46,theU.S.SupremecourtruledthattheAssimi|ativeCrimesAct

applies in Indian country.3 under this ruling, the criminal laws applicable to Indian

country and subject to federal jurisdiction include both federal enclaves crimes and

statecrimesnototherwiseincludedinthefederalcriminalcode.TheAssimilative

Crimes Act is relevant because it is one of the general laws of the United States

thatisextendedto|ndiancountrybytheGenera|CrimesAct.

ArethereanyexceptionstotheGeneralCrimesandAssimilativeCrimesActs?

Yes. The scope of the General crimes Act and the Assimilative crimes Act is

limited by two statutory exceptions and one iudicially created exception' The

exemptions include:

(1)offensescommittedbyone|ndianagainstthepersonorpropertyofanother

lndian;
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l2l offenses over which criminal jurisdiction has been conferred on a particular

tribe by treaty; and

(3) according to Supreme Court cases,o crimes committed in Indian country by a

non-lndian against another non-lndian'

The General Crimes Act extends only to crimes in which an Indian is involved as

either a defendant or a victim.

Maior Crimes Act:

ln 1885, Congress's policy of not asserting federal criminal jurisdiction over Indian

versus Indian crimes was reversed by passage of the Major Crimes Act.5 The Act

came in response to an 1883 Supreme Court ruling6 in which the Court had ordered

federal officials to release an Indian who had murdered another Indian because the

government did not have jurisdiction over reservation crimes committed by one

Indian against another.

Congress reacted to this decision by passing the Major Crimes Act, which gave the

federal government jurisdiction over seven major crimes when committed by an

lndian against the person or property of any other person in Indian country. The

Major Crimes Act has been amended severaltimes and now covers more than a

dozen crimes. Unlike the General Crimes Act, the Major Grimes Act applies only to

Indians. Today, the Major Crimes Act is the primary federaljurisdictional statute for

major offenses committed by Indians in Indian country.

Public Law 83-280:

Public Law 83-2807 was passed by Congress in 1953. A product of the

"termination" era, P.L. 280 gave six states mandatory and substantial criminal and

civil jurisdiction over Indian country within their borders. ln these states, P.L 28O

gave the states the same power to enforce their regular criminal laws inside Indian

country that they had always exercised outside it. State law supplanted federal

law. The General Crimes Act and the Major Crimes Act no longer applied. Other
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states, including Montana, were given the option to acquire similar jurisdiction in

lndiancountry,andtriba|approva|Wasnotrequireduntill963'

From the outset, P.L. 280 was criticized by tribes and states' States resented being

directedtoprovidelawenforcementserviceswithnofederalassistance,andtribes

resentedstatejurisdictionbeingforceduponthemwithouttheirconsent.Thisjoint

dissent led to amendments to P.L. 280, which now requires tribal approVal and

provides a process for states to "retrocede" or transfer back jurisdiction to the

federal government. In Montana, only one reservation' the Flathead' was affected

byP.L.28o.(SeechapteronPub|icLaw83-2Sofordiscussionofthe|awin.

Montana.)

Are there any limitations to a state's criminal iurisdiction under P'L' 280?

yes. public Law 2go contains express exceptionss to criminal jurisdiction to

preserve the trust status of lndian property and to protect lndian treaty rights'

Reservation Indians are not required to comply with state law on zoning' hunting' or

fishing or to pay property taxes on trust land, and the state may not impose criminal

penalties for failure to do so'e

Does P.L. 28O grant a state iurisdiction to impose all state law defining offenses and

imposing penalties in lndian country?

No. In a 1987 decision,lo the United State Supreme Court ruled that a state could

not enforce its gambling laws on Indian land because the laws were regulatory in

nature, not criminal. To determine whether a law was criminal/prohibitory or

civil/regulatory, the Court stated:

tllf the intent of a state law is generally to prohibit certain conduct, it

ials witfrin pub. L.. 280's grant of criminal iurisdiction, but if the state

law generally permits the ionduct at issue, subject to regulation' it

ruri be classified as civil/regulatory and Pub' L' 280 does not

authorize its enforcement on an lndian reservation. The.shorthand test

is whether the conduct at issue violates the state's public policy'11
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Does a tribe have criminal jurisdiction over a non-lndian committing a crime in lndian

country?

No. Until 1978, it was believed that a tribe retained sovereign powers unless those

powers were specifically removed by Congress or relinquished by treaty. ln a 1978

decision,l2 the United State Supreme Court ruled that powers not implicitly

removed as a result of an Indian tribe being incorporated within the United States do

not exist unless delegated to tribes by Congress. Absent congressional authority,

the Court ruled that tribes may not exercise criminal jurisdiction over crimes

committed against Indians on Indian land by non-lndians. Jurisdiction over these

crimes on six reservations in Montana resides with the federal government or, on

the Flathead Reservation because of P.L. 28O, with the state.
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ENDNOTES

1. 1g U.S. g llszprovides: "Except as otherwise expressly provided by law, the

general laws of the United States as to the punishment of offenses committed in any place

withintheso|eandexclusivejurisdictionoftheUnitedStates,excepttheDistrictof
Columbia, shall extend to the lndian country'"

2.18U.S.c.513provides:,,(a)Whoeverwithin[thespecia|maritimeand
territorial jurisdiction of thl united staiest is guilty of any act or omission which' although

not made punishable by any enactment of congress, would be punishable if committed or

omitted within the lurisdiction of the siate, Ter-ritory, possession, or District in which such

place is situated, uiiin" rt*s thereof ln foice and at the time of such act or omission' shall

be guilty of a like off"n" and subject to a like punishment"'

3. Williams v. United States , 927 U'S' 71 1 (1946)'

4. United states v. McBratneJ, 1O4 U'S. 621 (1881); Draoer v' united states' 164

u.s. 24o (1896); mv u' Mattin ' 326 u's' 496 (1946)'

5. 18 U,S,c. E 1153 provides: ''(a) Any |ndian who commits againsttheperson or

property of another Indian or other person any of the following offenses' namely' murder'

manslaughter, kidnapping, maiming' Ifeloni:tl::lllllestation of a minorl' a felonv

under chapter l OgA; inJ"rt, assault with intent to commit murder' assault with a

dangerous weapon,-assault resulting in serious bodily iniury' arson' burglary' robbery' and

a felony under 
"""iion 

661 of this title within the lndian country, shall be subject to the

same law and penalties as all other persons committing any of the above offenses' within

ihe exclusive jurisdiction of the United States"'

6. Ex Parte Crow Doq, 109 U'S' 556 (1883)' ln Crow-Ppg' the Supreme Court

rured that federar .offi"n-"d jurisdiction to prosecute an Indian who had already been

punished by the tribe for killing another Indian. The punishment given by the tribe'

restitution to the victim,s family, was viewed by many non-lndians as an insufficient

punishment for the crime of murder. Congress iesponded by granting the federal courts

iuriroi.rion for violent crimes committed on lndian reservations.

7. 18 U.S.C. 91162;28 U.S.C. E 1360. The states required to assume criminal

jurisdiction over Indian reservations within their boundaries were Alaska' California'

Minnesota, Nebraska, oregon, and wisconsin. Public Law 280 also authorized other

states to assume criminar jurisdiction over Indian rands at their discretion. originally, P'L'

2SOdidnotrequiretribalconsentforastatetoassumejurisdiction'|n1.968'thelawwas
amendedtorequiretribalconsenttofuturestatedecisionstoassumejurisdiction.

8. 18 U'S.C. 5 1162(a); 28 U'S'C' E 1360(b) provides: "Nothing in this section

shall authorize the alienation, encumbrance, or taxation of any real or personal property'

including water rights, belonging to any Indian or any lndian tribe' band' or community that

is herd in trust oyirre United states or is subiect to a restriction against arienation imposed

by the United States; or shall authorize regulltion of the use of such property in a manner

56



inconsistent with any Federal treaty, agreement, or statute or with any regulation made
pursuant thereto...".

9. Santa Rosa Band of lndians v. Kinqs Countv, 532 F.2d 655 (9th Cir. 1975), cert.
denied,429 U.S. 1038 (1977l,.

10. California v. Cabazon Band of Mission Indians,4EO U.S.2O2 (1987). This case
ultimately led to Congress's enactment of the Indian Gaming Regulatory Act (IGRA) of
1988, 25 U.S.C. ES 2701 through 2721, which provides a federal regulatory scheme to
govern various forms of gaming on Indian reservations.

1 1. Cabazon at 209.

12. Oliphant v. Suquamish lndian Tribe, 435 U.S. 191 (1978).
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TRIBAL GOVERNANCE

How do lndian tribes govern themselves?

Most tribal governments are organized in much the same way as state and local

governments. Legislative authority is vested in an elected body often referred to as

a tribal council, although it can be known by other names, such as business

committee or executive board. The council members can be elected either by

district or at large. In some instances, the members are nominated by district but

are elected at large. The council governs the internal affairs of the tribe with one

important exception. Many tribal resolutions and ordinances may be subject to

review by the Secretary of the Interior. In some instances, the Secretary may have

veto power over tribal ordinances.

Executive authority is exercised by a presiding officer often called a tribal chairman.

The chairman can be elected either at large or by the members of the council. The

duties of the chairman are often not spelled out in the tribal constitution or bylaws.

Therefore, the role of the chairman often depends on the governing structure of the

tribe.

Tribal governments also have a court system. The system can vary from a highly

structured system with tribal prosecutors and trjbal defenders and an appellate

system to a simpler judicial system that operates on a part-time basis. Tribal judges

can be popularly elected or appointed by the tribal council. Tribal judges generally

are not attorneys, but some tribes require preparation for office by administering

judicial qualification examinations; tribal court judges all receive judicial training

while in office. Tribal governments often do not have the "separation of powers"

that calls tor an independent judiciary. How independent a tribal court is from a

tribal council depends on the method of selecting judges, council tradition, and the

character of the individual judge. In many ways, this is similar to the federal

judiciary that also relies upon appointed rather than elected judges.
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Are modern tribal governments based on traditional governance structures of the lndian

tribes?

No.Mostmoderntriba|governmentalstructureshavetheirorigininthe|ndian

ReorganizationAct(|RA)of1934{25U.S.c.5476).Priortothearrivalofthe

Europeans, tribal governments varied from the highly complex, as represented by

the|roquoisLeague,tothelessforma|,asrepresentedbythetribesoftheGreat

Basindeserts.However,withinthisrangeofcomp|exitywerecertaincommon

characteristics:theintegrationofthepoliticalwiththereligious;theimportanceof

the tribe over the individuar; and consensus decisionmaking.

Withdisplacementandtheconfinementoftribesonreservationsandthe

estab|ishment of the |ndian agent system by the federa| government, traditional

tribalgoverningstructuresWereforciblysuppressed.In1934,thefederal

government passed the IRA in an attempt to re-establish tribal self-government' but

basingitonaWesternEuropeanmode|'TheB|Adrewupastandardconstitution

that established a representative form of government that tribes were free to adopt

andthata|mostthree-fourthsofthetribesdidadopt,with|imitedexpressionsof

historic tribal governing principles. Tribes that adopted IRA constitutions have

revised them over the years to reflect individual tribal concerns and to ex'ercise

greatertribalautonomy.However,theconstitutionsstillretainmanyoftheoriginal

provisions.

one result of the IRA was the creation of a single tribal government for more than

one Indian tribe. This occurred because in some instances' the federal government

hadplacedmorethanonetribeonasinglereservation.|nMontana,anexamp|eis

thep|acementoftheAssiniboineandtheSiouxtogetherontheFortPeck

Reservation,ThelRAdidnota||owforseparategovernmentsforeachtribe.In

order to retain some cultural identity, some tribal governments have made

constitutional provisions for elected representatives of each tribe to serve on the

tribal council. The Fort Belknap Tribes go one step further by requiring the

candidates for chairman and vice chairman to run as a team' with one being a Gros

Ventre and the other an Assiniboine'
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Are there any tribes that did not rcorganize under the IRA?

Yes. Approximately 30% of the tribes in the United States chose not to come under

the lRA. The most notable exceptions are the Navajos and the Pueblos. In

Montana, the Crow Tribe rejected the IRA in favor of a general council form of

government, in which each enrolled tribal member has a vote if the member attends

the general council meeting. The general council elects the tribal officers who are

responsible for the day-to-day operations of the tribal government. The Fort Peck

Tribes also rejectedthe IRA and.operated with a general council form of government

until 1960 when a representative tribal council was established.

What types of activities do tribat governments engage in today?

Tribal governments engage in a number of activities that relate to the governance of

reservation affairs. These activities include: defining conditions of membership;

regulating domestic relations of members; prescribing rules of inheritance for

reservation property not in trust status; levying taxes; regulating property under

tribaljurisdiction; controlling conduct of members by tribal ordinance; administering

justice; conducting elections; developing tribal health and education programs;

managing tribal economic enterprises; managing natural resources; enacting

environmental protection; and maintaining intergovernmental relations at the federal,

state, and local levels.
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ECONOMIC DEVELOPMENT

The 199O census data shows that American lndians are the most poverty-stricken group in

the United States. Three of the 10 poorest counties in the country are within Indian

reservations. Of the five counties with the highest unemployment rates in Montana, three

are part of Indian country. Annual unemployment rates range trom 4Oo/o on the Flathead

Reservatioh to nearly 7Oo/o on the Rocky Boy's Reservation.

Each of the seven reservations has different material bases for future wealth. The Crow

Reservation has millions of tons of strippable, low-sulphur coal, as well as abundant

acreage of good rangeland. The neighboring Northern Cheyenne Reservation also has large

coal reserves in addition to some valuable timber, The Blackfeet Reservation is mostly

rangeland, but there are oil and gas deposits aking the Rocky Mountain Front, as well as

valuable water resources and good potential for wind-generated energy. While the Fort

Peck Reservation consists of mostly agricultural land, some of which is irrigated, the

reservation also has good oil and gas deposits. Like Fort Peck, Fort Belknap also has

irrigated agricultural land, and though there is a huge gold mine just outside the reservation

boundary and quantities of hard-rock minerals in the mountains, the benefits to people on

the reservation are limited. The Rocky Boy's Reservation is the smallest in the state; its

resource base is meager. The Flathead Reservation enjoys the greatest diversity of

resources. The potential for tourism and gaming around Flathead Lake is almost

incalculable. The water resources of Indian nations in Montana are considerable and may

play key roles in the future development of reservation-based and regional economies.

How do lndians earn a living in Montana?

Montana Indians are engaged in much the same variety of occupations as are non-

Indians in other mostly rural communities around the state. Government is the chief

employer on most Indian reservations. Federal and tribal agencies hire Indians to

staff a diversity of programs, ranging from finance to health and welfare to timber

and waste management. Education also provides jobs, including administrators,

teachers, and support personnel. The seven tribal colleges are important both as
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training and learning institutions for both Indians and non-lndians and as a locus of

employment for highly educated Indians'

ln the private sector, perhaps the most visible occupation in lndian country is

farming and ranching and related activities, such as equipment sales' feed and fuel

supp|iers,andshopsforthemaintenanceandrepairofvehicles.Thisisadeceptive

picture,however.AccordingtotheMontanaBureauofBusinessandEconomic

Research(whichreliedonlggodata),about4oo/ootthe|ndianbusinessesinthe

state are in the service sector. The next largest category is retail trade (21o/ol'

followed by construction (1 1%), manufacturing 17o/ol, transportation (6olo)' and

agriculture (5olo).'

Arts and crafts is a growth industry in lndian country as a subset of tourism and in

its own right. There is some controversy over what constitutes authentic Indian art'

In response, congress passed the lndian Arts and crafts Act of 1990'2 Title 30'

chapter 14, part6, of the Montana code Annotated concerns the sale of imitation

lndian art, The statutes require a registered trademark or a label authenticating

Indian origin.

lndians also receive income from various types of tribal resources, such as per

capita disbursements based on tribal resource royalties, tribal government

investments, various trust accounts, and treaty settlements'

There is some manufacturing. The Mont'ana Indian Manufacturing Network (MlMN)

is funded by the Northwest Area Foundation, assisted by the Montana united Indian

Association and Eastern Montana College (now MSU-Billings) with organizational

development. One of the attractive aspects of the MIMN is that companies doing

business on an Indian reservation are relieved of a long list of taxes' depending on

the degree of tribal participation. The MIMN was formed to use existing

manufacturing capabilities on a cooperative basis'
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Members of the MIMN are the Blackfeet lndian Writing Company in Browningi the

Northern Cheyenne lndustries in Lame Deer; ISC Distributors in Bozeman; Fort

Belknap lndustries, Inc.; Great Divide Manufacturing Company in Wolf Point; A&S

Tribal Industries (ASTI) in Poplar; West Electronics, Inc., in Poplar; Rocky Boy's

Manufacturing, Inc., in Box Elder; and S&K Electronics in Pablo.

In August of 1994, the Fort Peck Tribes declared the reservation an economic

disaster zone after sharp cutbacks at ASTI reduced the full-time workforce from a

high of 5OO employees during Desert Storm to 5 employees. This misfortune points

to the vulnerability of manufacturing enterprises that are wholly dependent on

federal contracts. The decrease in defense spending forced ASTI to lay bff over

75o/o of its workers in 1993. The Rocky Boy's enterprise is reportedly on the verge

of shutting down completely. S&K Electronics in Pablo has one private sector

arrangement to produce medical bags and is certified as a minority contractor under

a United States Small Business Administration program. The members of MIMN

recognize that all are in need of commercial marketing expertise and private capital

to reduce their reliance on federal contracts.

Why are unemployment rates so high and incomes so low on the lndian reseruations in

Montana?

Conditions on Indian reservations are similar to those in developing countries. The

lack of certain key resources, such as financial capital, leads to shortages of other

resources, such as adequate water and sewer systems. Disincentives for capital

investment include out-migration of educated workers, the underdeveloped

infrastructure, a disadvantaged labor force, the inability to use land assets as

collateral, and vulnerability to double taxation.

Poverty begets poverty. Wage levels are low; manufacturing jobs pay only $5 to $7

an hour. Tribal members suffer from relatively low levels of education and training.

There is an absence of finance capital (only one Indian bank) in Montana's Indian

country. Because most land is held in trust, a lack of collateral makes it difficult for

tribes and individual tribal members to obtain business loans. The downsizing of
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federal defense contracts has reduced the demand for lndian manufactured

products.substandardwaterandsanitation,transportationandcommunication'

and housing make it difficult to attract and retain business investors'

what are some of the maior barriers to economic development on tndian reseruations?

There are a number of barriers that prevent tribes and tribal members from

deve|opingviableeconomicactivitiesonIndianreservations,inc|udingthefol|owing:

orequirementoffedera|approva|forlandsa|esandencumbrances,Suchas

mortgages;

iurisdictional comPlexitY;

complicated, checkerboard patterns of land ownership;

underdeveloPed inf rastructure ;

perception among investors that lndian country is politica|ly vo|ati|e;

vulnerability of firms to double taxation (state and tribal) of operations on

lndian reservations;

reluctance of some outside business interests to invest in Indian country

when conventional remedies for breach of contract may not always be

obtainable.

Aren',t there a host of federal aid programs designed to boost economic development on

lndian reseruations?

There are some programs, but they are limited in scope and magnitude' The BIA

administers a number of financial assistance programs for economic development

projects'The|ndianRevolvingLoanFundwi|||endupto$3S0,o0operprojectto

economic enterprises that will contribute to an Indian reservation's economy' The

Indian Loan Guarantee Fund provides loan guaranties for tribes and individual Indians

for any purpose consistent with Indian economic development' including loans for

' 
educational purposes. The Indian Business Development Grant program provides

seedcapita|forprofit-makingbusinessesonornearreservations.lnadditionto

financial assistance, the BIA operates business promotion and technical assistance

programs that publicize investment potential on reservations and assist lndian

businessestogetestablishedortoexpandfaci|ities.

a

o

a

o

a

O
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The Economic Development Administration (EDA) in the U.S. Department of

Commerce provides grants or loans to fund public works projects, such as industrial

parks, recreational facilities, and water and sewer systems. The EDA also provides

planning grants to lndian organizations to develop long-range economic development

plans,

The U.S. Small Business Administration administers a special certification program

to assist small, minority-owned companies to grow into viable, competitive

businesses. The 8{a) program, as it is known, also helps federal agencies to meet

mandated minority business development goals. Program benefits include the

provision of skills training, technical assistance, and limited financial aid. lndian

entrepreneurs and tribally owned enterprises are both eligible to compete for

contracts under this program. (Sovereign immunity must be waived.)

The U.S. Department of Transportation administers a Disadvantaged Business

Enterprise {DBE} program for minority businesses that are qualified to participate in

federal highway construction. The DBE program provides supportive services, such

as help with marketing, business plans, financial accounting, and advertising. At the

end of 1993, there were 45 Indian-owned firms certified as DBEs. (The Montana

Department of Transportation maintains a directory of Indian DBEs in the state.)

Funding for most Indian aid programs has gone down in recent years. A March

1994 Congressional Research Service report found that, after taking inflation into

account, funding for every major program benefiting Indian country (BlA; Office of

Indian Education; and HUD's Indian housing effort) has fallen off over the past 20

years. Only the Indian Health Service has enjoyed increased funding.3 In addition,

some programs intended to benefit lndian nations do not result in appreciable gains,

either because so much of the capital outlay is absorbed by administrative overhead

costs or because tribal governments lack the technical expertise (or patience) to

comply with heavy paperwork and recordkeeping requirements'
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president Clinton's 5-year, $5OO billion deficit reduction plan includes two provisions

for Indian reservations: an employment tax credit and a property depreciation tax

deduction. Both are aimed at attracting private industry to reservation areas. The

employment tax measure provides a single-rate,2Qo/o wage credit for the first

$20,000 of qualified wages and health insurance costs paid to an Indian employee.

The property depreciation feature is not likely to have much effect because Indian

government enterprises are not liable for federal taxes anyway, except for personal

income taxes.

lf economic conditions are so had on the reseruations, why don't the people iust leave and

move to where the iobs are?

It is dangerous to generalize, and each individual has different reasons for deciding

to stay or move on. American Indians typically have strong ties to their homeland

and to their extended families. Maintaining them across great distances is difficult

and expensive. This is not unlike other people in Montana whose families have

inhabited the same area for generations. Many Indians feel strong attachments to

the land as well as to their home communities. Also, the prospects for succeeding

off the reservation are not great. Off the reservation, many lndians end up stranded

without adequate income (if they have any employment at all) and no networks or

other bases of support to help them struggle through rough times. Although jobs

are more plentiful in the metropolitan areas of the country, there is no guaranty that

relocation will reap any reward, let alone benefits that exceed the incalculable worth

of being at home with friends, relatives, and legal protections in the trust

relationship with the federal government'

Urban lndians face additional barriers and challenges, and they may not qualify for

the benefits afforded federally recognized tribes, A mere 1o/o ol the lndian Health

Service budget is allocated to medical clinics and related facilities in urban areas.

lndian families in urban areas are sometimes discriminated against in their search for

affordable housing and jobs.
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ls there evidence of economic success and positive potential among the Indian nations in

Montana?

Yes, quite a bit. Growth in the gaming industry is the most visible example of

economic success in the making, even though it is fraught with controversy and has

not progressed as far in Montana as in other states with significant Indian

populations.

The Inter-Tribal Bison Cooperative (ITBC) is a consortium of 32 tribes, including the

Crow, Blackfeet, Confederated Salish and Kootenai, Gros Ventre and Assiniboine at

Fort Belknap, and the Northern Cheyenne. The ITBC is a.nonprofit cooperative

funded through grants and donations. The ITBC's mission is to restore buffalo to

the Indians as a means of cultural enhancement, ecological restoration, and

economic development that is compatible with the cultural and spiritual beliefs and

practices of the member tribes. The number of buffalo among member tribes

increased from 3,000 in 1990 to over 5,OOO today. The U.S. Department of

Agriculture has recognized tribal buffalo programs as examples of sustainable

agriculture

The Montana Arts Council received a $25,000 Rural Development Project matching

grant from the national Endowment for the Arts to use Blackfeet cultural resources

as a tool for economic development. The grant will support Blackfeet crafts and

cultural programming at Glacier National Park to replace nonlocal, non-lndian

programs. The project is using arts and culture to renew community spirit, provide

jobS, and enable more people to learn about traditional ways.

The Montana Community Foundation selected Browning to be one of three "Beacon

Communities" in Montana to participate in a rural revitalization program funded by

the Ford Foundation. The town will receive $350,000 over 3 years to develop a

recycling center that will in turn serve as a hub for spinoff cottage industries and job

training programs.
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Highschoo|graduatesontheFortBelknap,B|ackfeet,andF|atheadReservations

havenewopportunitiestoworkatday-carecenters,HeadStart,a|cohol

rehabilitationprograms,andparksmaintenance.iobsunderMontanaAmeriCorps,a

federa|initiative|aunchedinSeptemberofl994.

The main goal of the council of Energy Resource Tribes is to improve the flow of

primarilyprivatecapita|to|ndiannationssothattheyretaincontro|oftheirlands

and resources. The council's Tribal Development Finance program helped capitalize

theBlackfeetNationalBank,theonlytribal|yownedbankinMontana.

The Fort Peck, Blackfeet, and Crow Reservations are slated to receive federal

supporttodeve|opplansforrenewab|eandfossi|fue|resources.FortPeckwas

awarded a grant to study wind power potential on the reservation, the crow a grant

foracoa|.firedelectricityp|ant,andtheB|ackfeetagrantforanenergy-management

system.

what afe some of thesfeps that tribat readers can fecommend their peopre take to improve

the business climate in tndian c.ountry?

Thereareanumberofdifferentinitiativesthattriba||eaderscantaketoimprovethe

business climate, including the following:

o Separate politics from business management decisions'

. Diversify the manufacturing base to better position the reservations in light of

domestic and international market trends'

oFocusonbasiceducationandtechnicaltrainingtoincreasethef|exibi|ityand
productivity of the Indian labor force'

oExpandthelandandresourcebasethroughpurchasesfromaswe||as

exchanges with the state and federal governments'

o With federal help (not just money), devise investment procedures consistent

with the trust status'

o Communicate with non-lndian neighbors'

oApproachnaturalresourcedeve|opmentandothereconomicactivitiesina

holistic manner, taking into account the totality of social and cultural needs

of the tribal nations'

70



ENDNOTES

1. Shannon H. Jahrig, "lndian Businesswoman Succeeds Despite Roadbloc.ks," Montana
Business Ouarterlv (Winter 1993), p. 10.

2. 25 U.S.C. g g 305 through 305e.

3. Carol Bradley, "GOP Expected to Back More Self-Rule for Reservations," Great Falls
Tribune, November 23, 1994.
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EDUCATION

Who is responsible for the education of lndian students?

As United States citizens and citizens of the state in which they reside, Indian

students are entitled to participate in public education programs. However, prior to

their being granted citizenship, lndian students attended schools operated by the

BlA. Over the years, responsibility for Indian education has shifted from the BIA to

state and tribal governments. The few BIA boarding and day schools that remain

provide education for Indian students with special education or social needs. The

vast majority of Indian students attend state public schools.

lf lndian students attend puhlic schools but lndian trust land is exempt from property

taxation, how are public school districts that encompass lndian reseruations finaneed?

The federal government has created three programs that reimburse public school

districts for the cost of educating Indian children. The Johnson-O'Malley Act
(JOM)r provides funding for special programs that benefit Indian students, such as

special language classes, home-school coordinators, teacher aides, and summer

programs; use of JOM funds for the general operating expenses of a school district

is severely restricted. Although JOM itself does not distinguish between on- and

off-reservation lndians, the regulations give priority to programs serving Indians

living on or near reservations.

The Educational Agencies Financial Aid Act,2 often referred to as Public Law 81-

874, provides funding to school distriets that have large blocks of tax-exempt

federal land within their boundaries. This includes military installations as well as

Indian reservations. Public Law 81-874 funds are used for general operating

expenses, such as textbooks, equipment, and salaries, but may not be used for

construction. School construction funds for school districts in which federal

installations are located are available through the School Facilities Construction

Act.3
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Arethereotherfederalprogramsthatbenefitlndianstudents?
' Yes. The Indian Education Act (lEA) of 19884 assists school districts in developing

programs designed to meet the special educational and culturally related academic

needsoflndianstudents.Grantscanbeusedforbi|ingualandbicultura|programs,

forspecialhea|thandnutritionservices,forremedialinstruction,forguidanceand

counselingservices,forear|ychildhoodprograms,andforspecialeducation

programsbenefitingdisab|edandgiftedandta|ented|ndianchildren.TheActa|so

makesfundsavai|ab]eforfellowshipsingraduateandprofessiona|programsaswel|

asforadu|teducationprograms.Most|ndianstudentsarea|soe|igib|etoparticipate

inTitleIprogramscreatedbytheE|ementaryandSecondaryEducationAct(ESEA)

of 1965.5 Titte I provides compensatory education programs for economically and

educationa||ydisadvantagedchi|dren,lndianandnon-lndianalike.

What is the role of trihes in the area of lndian education?

on all of Montana's seven Indian reservations' education is of maior importance'

Eachtriba|governmenthasaneducationdepartmentWhosemissionistoprovide

andpromotequa|ityeducationalopportunitiesforal|tribalmembersfromear|y

chi]dhoodthroughadulthood.someoftheeducationa|servicesprovidedby

Montanatribes,eitherthroughfederalcontractsorgrantsorthroughtriba|

resources,inc|udeHeadStart,guidanceandcounselingservices,native|anguage

and culture programs, monetary allowances for college students' career opportunity

fairg,andtriba|lyoperatedco|leges.ThefederalpolicyofIndianse|f-determination

has also led to the encouragement of schools operated by tribes or by Indian

organizations, rather than by the state. To foster this policy, the federal government

provides financial assistance to Indians administering their own schools in much the

samemannerasitassistspub|icschoo|districts.ThisincludesJoM,TitleIof

ESEA,lEA,andschoo|construction.Thefederalgovernmentalsoassiststriba|

co||egesthroughtheTribal|yContro||edCommunityCol|egeAssistanceActof

19786 by providing grants for the operation and improvement of these colleges'

Are there any tribally controlled schools in Montana?

Yes.Therearetwotriballyoperated,nonpublicschoolsaccreditedbytheBoardof
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public Education: Two Eagle River on the Flathead Reservation and the Northern

Cheyenne Tribal Schools located at Busby on the Northern Cheyenne Reservation.

Are there any tribally controlled colleges?

Across the nation, there is a total of 29 tribally controlled colleges located in Indian

country. Of this group, Montana is unique because it is the only state with a tribally

controlled college located on each reservation.T These cotleges are similar to

community colleges in that they offer 2-year associate degrees in a number of areas

and serve both Indian and non-lndian students. However, Salish Kootenai College

has recently started offering baccalaureate degrees in a limited number of areas.

What does the State of Montana do to foster lndian education?

Article X, section 1, of the Montana Constitution states:

(2) The state recognizes the distinct and unique cultural
heritage of the American Indians and is committed in its
educational goals to the preservation of their cultural integrity,

The state has implemented a number of policies designed to address this

commitment. School districts with a significant Indian enrollment may require

certified personnel to take instruction in American Indian studies. In 1989, the

Commissioner of Higher Education, with the assistance of a Ford Foundation grant,

began the Tracks Project to address the high dropout rate of Indian students froin

public schools. One outcome of the Tiacks Project was the creation of the Office of

Minority Achievement in the Office of the Commissioner of Higher Education. In

addition, Governor Racicot appointed an Indian.to the Board of Regents for the first

time in that Board's history. The Montana University System offers a fee waiver to

tndian students to assist them in attending a unit of the University System' The fee

waiver does not cover all of the costs associated with higher education'
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The seven tribal colleges in Montana are:

Salish Kootenai College (Flathead);

Stone Child College (RockY BoY's);

Little Big Horn College (Crow);

Dull Knife Memorial College (Northern Cheyenne);

Blackfeet Community College (Bldckfeet);

FortBelknapCommunityCo||ege(FortBe|knap};and

Fort Peck Community College (Fort Peck)'
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INDIAN GAMING

What is the lndian Gaming Regulatory Act?

The Indian Gaming Regulatory Act (IGRA) is a federal law enacted in 1988 for the

regulation of gambling in Indian country.r

Why was the |GRA passed?

Beginning in the late 1970s, some Indian tribes instituted high-stakes bingo games

on their reservations as a means of generating revenue for the operation of tribal

programs. As the success of these tribes' endeavors spread, more tribes turned to

gambling as a solution for the economic hardships suffered by many Indians. As the

gambling spread, questions arose as to what types of gambling were legal and who

was responsible for regulating Indian gambling. These questions and concerns led

to a series of court cases that limited state regulation of Indian gambling.2 In

response to these questions and concerns, the federal government enacted the IGRA

td codify these court decisions and to provide a legislative basis for the operation

and regulation of Indian gaming.

The purposes of the IGRA are multiple:

(1) to establish a National Indian Gaming Commission to meet

congressional concerns and to protect gaming as a means of

generating tribal revenue;

l2l to promote economic development, self-sufficiency, and strong tribal

governments;

(3) to shield tribes from organized crime; and

(41 to ensure fairness to operators and players.

How does the IGRA work?

The IGRA divides gambling into three classifications. Class I gaming includes social

and traditional games played in conjunction with tribal ceremonies, powwows, or
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celebrations. class I games are regulated exclusively by Indian tribes and are not

subject to the IGRA.

Class ll games include bingo, lotto, pull tabs, punch boards' tip jars' and certain card

games, if the games are allowed by the state in which the Indian lands are located'

ThetribesandtheNational|ndianGamingCommissionsharejurisdictionoverClass

|lgames.Thetribemustadoptanordinanceauthorizingthegames,andthe

Commission must approve the ordinance'

C|ass||lgamesinc|udeal|typesofgamesthatarenotC|assIorc|assIlandthatare
perrnitted by the state. The usual casino games as well as slot machines' video

poker, and horse and dog racing are considered class lll games' class lll games are

regulated by a compact negotiated between the state and a tribe' lt is this

compacting process that has created the current furor over Indian gaming'

How do these state-tfihal compacts work?

Before a tribe may operate class lll games, the tribe must request that the state

enter into negotiations for a gaming compact. The compact can cover such

provisions as the application of criminal and civil laws of the state and the tribe'

assessment by the state for costs related to regulation, taxation by tribes to defray

regulation costs, remedies for breach of contract, and any other subjects related to

gaming. Once the compact is concluded, it is submitted to the Secretary of the

lnterior for approval.

What happens if the state fails to negotiate?

lfthestatefailstonegotiate,thetribemayinitiateacauseofactioninU'S'District

Court, alleging failure of the state to enter into negotiations or to conduct the

negotiations in good faith. The burden of proof lies with the state to prove that it

did negotiate in good faith. lf the court finds for the tribe, the state and the tribe

have 6O days in which to negotiate a compact. lf after 6O days a compact has not

been concluded, each side must present a proposed compact to a court-appointed

mediator. The mediator must select the compact that most closely complies with
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the IGRA and any other applicable federal law, as well as the court findings. lf the
state refuses to accept the mediator's compact, the Secretary of the lnterior is
notified, and the Secretary will prescribe, in consultation with the tribes, the
procedures under which Class lll gaming may be conducied. The procedures must

be consistent with the mediator's compact, the IGRA, and state laws.

What is the sfafas of state-tribal compacts in Montana?

The Fort Peck Tribes concluded the first gaming compact with the state in 1992.
Since that time, the Crow Tribe and the Northern Cheyenne Tribe have successfully

concluded compacts, although the state and the Crows are currently in

disagreement over alleged violations of the compact by the Crows. The Chippewa

Cree Tribe at Rocky Boy's has negotiated an interim compact that is scheduled to be

, renegotiated in 1995.

Three tribes are currently involved in litigation with the state over the failure to
negotiate compacts: the Blackfeet, the Confederated Salish and Kootenai, and the
Fort Belknap Tribes. The issue in all three cases is whether the state failed to
negotiate in good faith for a compact under the IGRA. All three cases are currently
pending in federal District Court, two in Great Falls and one in Missoula.

In the meantime, in the absence of a gambling compact, all Class lll gambling, Indian

and non-lndian, is prohibited on the three reservations. This even includes the state
lottery.

What are the areas of contention between the state and the three trihes currently involved
in litigation?

Some of the issues that have been raised during the negotiations include:

Tvoes of oames: should the negotiations include all types of class lll
gambling, including casino games, or only those Class lll games specifically

authorized in the state?
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ion: Should tribally operated enterprises be

allowedmorethanthestate|imitof20machinesperestab|ishment?

Waoerandoavout|imits:ShouldstatutoryWagerand.payout|imitsberaised

or eliminated for tribal gambling establishments?

Jurisdiction: Who has civil or criminaljurisdiction over tribal members and

non-tribal members on the reservation?
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HEALTH AND HUMAN SERVICES

Who is the primary provider of health care for American lndians?

The primary provider of health care for American Indians is the Indian Health Service

(lHS), located within the U.S. Public Health Service, which is part of the Department

of Health and Human Services. The IHS is composed of 12 geographic area offices,

covering 34 states. These areas are subdivided into 136 geographic Health Service

Delivery Areas (delivery areas). Except for Alaska, the delivery areas are generally

centered around an Indian reservation, including the area surrounding the

reservation. Medical care is provided through small hospitals, health centers, and

clinics within the delivery areas.

The IHS provides medical care either through direct services at IHS facilities or

through contract services. The IHS prefers that eligible Indians use available IHS

facilities first for their health care needs. lf additional health care is required, the

IHS may contract with a local health care facility or private practitioner to provide

the necessary services.

The IHS pays for about 7Oo/o of the health care costs incurred by an eligible Indian.

The remaining 3Oo/o comes from other sources, including private insurance and

entitlement programs. In the case of contract health care costs, the IHS is the

payor of last resort after applicable federal, state, local, or private health payment

programs have paid.

Who is eligible to receive services from the IHS?

An individual who is a bona fide member of a federally recognized tribe and who

resides in a delivery area is eligible to receive health care services from the lHS,

either directly from an IHS facility or from an |HS-contract facility. An enrolled tribal

member who does not reside within a delivery area is ineligible for contract care.

This means that an off-reservation tribal member must travel to an IHS facility on a

reservation in order to receive medical care.
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Under certain circumstances, some non-lndians may receive care at an IHS facility'

For example, a non-lndian woman who is pregnant with an etigible lndian's child is

eligible, but only during the pregnancy and for 6 weeks following the birth' ln

remoteareaswheretheon|yavai|ablemedica|careisatan|HS{aci|ity,anine|igible

non-lndian may receive medical treatment on a fee-for-service basis' if the tribe

approves. However, service to non-lndians, in this instance' may not interfere with

the delivery of services to eligible Indians'

Are lndians etigible for other government health care programs, such as Medicaid'

Medicare,orVeteransBenefitsAdministrationhealthbenefits?

As citizens of the united states, American lndians are entitled to the same health

careprogramsavailab|etonon-|ndiancitizens,regardlessofan|ndian,s|HS

eligibilitY.

Whatheatthcareservicesareprovidedhytribes?

Although tribal governments are extremely interested in operating part or all of the

health care programs serving their tribes, their efforts have been hampered by a lack

oftrainedlndianhealthprofessiona|s,meagertriba|financia|resources,and|imited

contractualauthority.lnlgT5,theIndianSelf-DeterminationActauthorizedtheIHS

toprovidegrantstocreatetribalhealthprogramsandthentocontractwiththe

programs for the delivery of health services to tribes'1

AmajorsupportprograminitiatedbythelHsinlg6sisCommunityHea|th

Representatives (cHRs). cHRs are lndian paraprofessional health care providers

who make home visits, monitor medication, fo||ow up on hospital stays, and

educate tribal members on good health practices and disease prevention'

incorporating traditional lndian concepts whenever appropriate' cHRs are selected'

employed, and supervised by their tribes'

cHR programs are tribally administered. other types of programs that tribes operate

through IHS contracts include chemical dependency and substance abuse' sanitation

andenvironmentalhea|th,mentalhea|th,familyp|anning,andnutrition'
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ln addition to contracted services, some tribes operate their own tribally funded

programs, such as renal dialysis.

What IHS seruices are available in Montana?

The IHS area office in Billings is responsible for administering IHS programs in

Montana and Wyoming.

The three IHS hospitals in Montana are on the Blackfeet, Crow, and Fort Belknap

Reservations. The hospital at Crow Agency also serves the Northern Chelenne

Reservation. In addition, there are satellite clinics on both the Crow and Fort

Belknap Reservations. On those reservations without a hospital, the IHS has

contracted with local hospitals to provide in-patient care for eligible Indians.

There are IHS-operated clinics on Fort Peck, Flathead, Northern Cheyenne, and

Rocky Boy's Reservations. The Rocky Boy's clinic also serves Indians living in

Havre and Great Falls.

Does the IHS provide health care seruices off a reseruation, other than contracted care?

Yes. In 1976, Congress passed the Indian Health Care lmprovement Act to address

the health and medical needs of the large number (over 5070 of the total lndian

population) of Indians residing in the nation's urban areas. Urban Indian health

programs are generally operated by the urban Indian community under contract with

the lHS. These programs also receive funding from other federal sources, as well as

state and private sources. The programs generally consist of out-patient care,

preventive services, and health education.

There are currently five urban Indian health programs in Montana. They are located

in Helena, Billings, Miles City, Butte, and Great Falls.

What health care seruices do sfales provide to lndians?

Medicaid is the only general health program that the states provide to their citizens.

Other state-operated specialized health programs include chemical dependency and
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substance abuse and mental health' Indians are eligible for Medicaid and the other

programstothesameextentasothercitizens.Manycountiesandcitiesofferfree

hea|thservicesincertainsituations,and|ndianshaveanequalrighttoreceivethem.

The rHS contracts with some state and rocar hearth care fac'ities to provide hearth

services to Indians'

Whatsocialserviceprogramsdoesthefederalgovernmentadministerfortndians?

TheB|Aoperatesgeneralassistanceandaidtodependent(chi|drenprogramsfor

|ndianswho|iveonareservationornearareservationandwhomaintainc|osesocial

and economic ties with the tribe. However, these programs are designated a "last

resort,,'lnordertoreceiveaidfromtheB|Aprograms,an|ndianmustprove

ineligibility for similar assistance from state' local' or other federal welfare agencies

orresideinanareawherecomparab|eassistanceisnotavailable.

Tribal organizations are eligible to participate in the Department of Agriculture's

commoditY food Program'

Whatsocialseruiceprogramsdothesfafesadministerforlndians?

Most social service programs administered by states are funded primarily by the

federal government. The two most important are the food stamp program and the

programscreatedbytheSocia|SecurityActoflg3S:AidtoFamiliesWith

DependentChi|dren,Supp|ementalsecurity|ncome,andChitdWe|fareServices.

Indian are entitled to participate in these programs to the same extent as all other

citizens.

Manystatesandsomelocalgovernmentsoperatetheirownassistanceprograms

that are not federally funded. lndians are eligible for this assistance to the same

extent as other citizens. Indians cannot be forced to seek assistance from a federal

program before qualifying for state or local government programs'

What socialservice programs do the tribes administer?

Tribes may operate federa| assistance programs on their reservations.-for example,
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the food stamp and the commodity food programs. Tribes are also authorized to

administer the BIA assistance programs. Some tribally funded social services

include burial expenses, emergency assistance, food and clothing distribution, and

assistance with utility bills.

lndian tribes also have substantial authority regarding foster care placement and

adoption of Indian children under the Indian Child Welfare Act oI 1978.2

What is the lndian Child Welfare Act?

The lndian Child Welfare Act (ICWA) of 1978 is a federal law that protects lndian

children and preserves the integrity of Indian tribes by restricting state courts'

powers to place Indian children in nonparental custody, whether the placement is

voluntary or involuntary on the part of the parents'

Why was the ICWA enacted?

The ICWA was enacted to stem the high rate of removal of Indian children from

their families and their placement in non-lndian foster care, adoptive homes, and

institutions. The ICWA does not apply to custody in a divorce proceeding or to the

placement of a juvenile for an act that, if committed by an adult, would be a crime.

The purpose of the ICWA is to protect Indian children and to promote the stability

and security of Indian tribes and families.

How does the ICWA work?

The most important provision of the ICWA is the determination of jurisdiction in

child custody proceedings. lf the Indian child resides on a reservation, the tribal

court on that reservation has jurisdiction. lf the lndian child resides off the

reservation, the state court shall, upon petition by either parent, the Indian

custodian, or the Indian tribe, transfer the case to the tribal court. The state court

may retain iurisdiction if either parent objects to the transfer, if the state court finds

good cause for retaining jurisdiction, or if the tribal court declines the transfer. lf

the state court retains jurisdiction, the Indian custodian and the Indian tribe have the

right to intervene in the court proceeding at any point.
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Other important provisions of the ICWA include:

. notification to the lndian custodian and Indian tribe of any involuntary

state court proceeding involving an Indian child;

. accordance of full faith and credit by state and federal courts to tribal

laws and tribal court decisions involving lndian child custody;

o establishment of preferences for an Indian child's extended family or

lndian home and institutions in adoptive or foster care placements;

and

.authorizationforagreementsbetweenstatesand|ndiantribes

regarding the care and custody of Indian children and jurisdiction over

child custodY Proceedings'

Who is an "lndian child' for purposes of the ICWA?

According to the ICWA, an Indian child is an unmarried person under the age of 18

whoeitherisamemberofan]ndiantribeorise|igibleformembershipandisthe

biological child of a member'
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NATURAL RESOURCES AND ENVIRONMENTAL REGULATION

The seven lndian reservations in Montana compose approximately 8.3 million acres, or go/o

of the land area in the state. The physical resources under tribal government jurisdiction

are diverse and vary considerably in value. Resource policy is a major area of

decisionmaking for tribal governments. lt also may involve state-tribal negotiation and

cooperation over such matters as guantification of water rights and fish and wildlife

management. The economic exploitation of natural resources holds promise for some

tribal nations, but it atso raises conflicts with religious values and environmental concerns.

The decision to exploit tribal resources or to leave the land intact is an ongoing debate in

Indian country, as it is in other parts of Montana and the West. There is broad agreement

that natural resource development should not be undertaken as an end in itself, but rather

as part of a larger plan of social and economic development.

Who is responsihle for enforcing federal environmental laws in lndian country?

ln recent years, Congress has delegated to states the authority to monitor and

enforce federal environmental laws in the non-lndian setting. Since the 198Os,

Congress has recognized tribal governments as the appropriate authority to perform

some of these functions in Indian country. For example, tribal governments are no.w

eligible for grants to fund waste water treatment and to plan and operate their own

regulatory programs.

The Indian policy of the U.S. Environmental Protection Agency (EPA) is intended to

implement the executive Indian policy that tribal nations be approached on a

government-to-government basis.

Under the policy, the EPA is committed to the close involvement of tribal

governments in making decisions, setting standards, managing environmental

programs, and implementing laws. The agency encourages tribal governments to

assume responsibilities delegated to them in much the same manner as

responsibilities are delegated to states. The EPA also encourages cooperation
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betweenstate,triba|andloca|governmentauthoritiestoaddressproblemsthatare

seldom confined within jurisdictional boundaries'

who is responsible for managing potlution problems on Indian reservations in Montana?

The federal government has fiduciary obligations regarding Indian natural resources'

aswellasprimaryresponsibi|ityforpo||utionpreventionandcleanupin|ndian

country. However, tribal administration and enforcement agencies generally work

closely with federal officials. Tribal governments are increasingly involved in

combating pollution and managing their resources through comprehensive planning

and enforcement sYstems'1

TheC|eanWaterAct,thesafeDrinkingWaterAct,andtheCleanAirActcontain
provisions allowing tribal governments to carry out certain functions' For example'

1987 amendments to the clean water Act provide that qualified tribal governments

must be treated as states ff'A'S') in the implementation of water pollution

prevention programs affecting lakes and streams' Tribal governments are treated as

governments for the purposes of the EPA',s "superfund" program to repair damages

resulting from hazardous wastes'

Sofar,notribalgovernmenthasbeengrantedT.A.S.statusinadministeringthe

clean Air Act. However, the Flathead Tribes have established air quality standards

for the Mission Mountains wilderness area, and the Northern cheyenne have also

established federally recognized pristine air quality standards for their entire

reservation.

Triba|governmentsmustapp|ytotheEPAtogainT.A.s.status.Inordertostay

alerttooverlappingjurisdictionandotherissuesthatarisebetweentribal

governmentsandotherpublicauthorities,theEPAal|owsstateandloca|

governments to review and comment on tribal government applications, but they

may not exercise veto Power'2
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Federal courts have held that states possess no jurisdiction over the reservation

environment because Congress has not explicitly consented to state authority in

federal environmental laws. The state's role is circumscribed by the primacy of

federal law and the trust relationship that the federal government has with tribal

governments. Cooperation is increasing, however, in response to the practical

requirements of environmental management. For example, the Assiniboine and

Sioux Executive Board at the Fort Peck Reservation has entered into a cooperative

agreement with the state Department of Health.and Environmehtal Services to

address the problem of leaking underground storage tanks.

What is the 'Winters Doctrine", and how does it appty in Montana?

Western water law is based on the prior appropriation principle, which holds, in

simple terms, "first in time, first in right".

Near the turn of the century, a member of the Fort Belknap Reservation complained

to federal authorities that a non-lndian (Winters) living upstream from the reservation

was illegally diverting water from the Milk River. The government sued, arguing that

under federal law, certain tribal rights to land and water resources are not granted to

the tribe by the United States, but rather retained ("reserved") by the tribe because

of the tribe's status as a sovereign entity. In 1908, the U.S. Supreme Court held in

its Winters decision that when Congress established Indian reservations, it also

reserved enough water to fulfill the purpose of the reservation, which at the time

was generally considered to be settlement through agriculture.3 The priority date

for Indian reserved water rights is the date on which the reservation was

established. Another important principle of the Winters decision, and one which

distinguishes lndian water rights from others, is that Indians have vested rights

whether they are used or not--nonuse of the reserved rights does not lead to their

forfeiture. The Winters decision also held that water use over time may be

expanded to meet the needs.of the tribe.

Federal courts have denied state regulatory authority over non-lndian water use on

fee land in situations in which the stream is entirely within the reservation
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boundaries' once an lndian Water right has been quantified, the water can be used

foranypurposethatthetriba|governmentdecideson,suchasfisheriesandother

instream uses, not just agriculture'

under the 1gb2 Mccarran Amendment,4 state courts have jurisdiction to adjudicate Indian

WaterrightsheldintrustbytheUnitedStates.|nalgS3decision,theU.S.Supreme

court reaffirmed its position that most rndian water rights disputes must be adjudicated in

state courts. This provided impetus to negotiations between the state and several of the

lndian nations in Montana'

what is the role of the Reserved water Rights compact commission in relation to lndian

water rights?

TheCompactcommissionwascreatedbytheLegislatureinlgTgforthepurposeof

conc|udingagreementswithtribalgovernments(aswe|laswithfederalagencies

withreservedWaterrights)andminimizingthelossofrightstonon-|ndianclaimants.

The state of Montana entered into a compact with the Assiniboine and sioux Tribes

oftheFortPeck]ndianReservationinlgS5.Thecompactdetermines''final|yand

forever,, tribal rights to the water "on, under, adiacent to' or otherwise appurtenant

to" the Fort Peck Reservation (section 85-20-201' MCA)' The Fort Peck Tribes

waived their reserved rights claims in return for consumptive rights to specified

quantities of water from the Missouri River and several of its tributaries' under the

compact, the water may be used for any purpose' A limited amount may be

marketedtonon-|ndiansoffthereservation,subjecttostate|aw.Thetribal

governmentisauthorizedtopromu|gateWatercodes,subjecttotheapprova|ofthe

Secretaryofthelnterior.TheFortPeckcompactisuniqueinthatitwasthefirst

one negotiated by the compact commission and the first of its kind in the United

States.

After a decade of negotiations, a compact involving the Northern cheyenne' the

State,andthefederalgovernmentWasconcludedinlgg3.Underthetermsofthe

compact, the Department of the Interior and the state agree to repair and raise the
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elevation of the Tongue River Dam and Reservoir. When the renovation is complete,

the Northern Cheyenne will be able to increase their water storage capacity by an

additional 2O,OO0 acre-feet annually. Approximately 91,OOO acre-feet from several

creeks and the reservoirs are also reserved to the tribal nation.

The Compact Commission has engaged in on-and-off talks with the Blackfeet over

the past decade. Recently, the Blackfeet have chosen to consider seeking

quantification of their rights through litigation instead of through a negotiated

compact. A compact with the Rocky Boy's Reservation is being negotiated, and

negotiations with the Crow may proceed in 1995.

Are non-lndians tegalty obtigated to obtain tribal ticenses to hunt and fish on lndian

reseruations?

Yes. The tribe has power to license hunting and fishing by non-lndians on

reservation lands held in trust for the tribe or individual Indians.s Indians may hunt

and fish in lndian country without having to obtain a state permit.

In the 1981 Montana v. United States case,6 however, the U.S. Supreme Court

held that a tribe had no power to regulate non-lndian hunting and fishing on fee

lands owned by non-lndians within the reservation. In ruling against the Crow Tribe,

the Court noted that no allegations had been raised that the non-lndian activities on

fee land threatened the Crow Tribe's welfare, that the State of Montana had

abdicated its conservation responsibility, or that the state's regulation interfered

with tribal hunting and fishing rights. Despite ruling against tribal regulation, the

Court acknowledged that tribes may retain inherent power to exercise civil authority

over the conduct of non-lndians on fee lands within the reservation when that

conduct threatens or has some direct effect on the political integrity, the economic

security, or the health or welfare of the tribe.

On the Flathead Reservation, however, the Confederated Salish and Kootenai Tribes

historically have always managed fish and wildlife resources throughout the

reservation. As early as 1936, the tribal government established regulations; sold
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TAXATION

Do lndians pay taxes?

Yes. Depending on the specific residency and employment circumstances and on

the status of the specific property, Indians are subject to rnost of the same tax laws

that non-lndians are. However, there are some exemptions.

What are some of the tax exemptions granted to lndians?

The following exemptions from federal income tax have been granted to Indians:

federal money received as compensation for the taking of property;

income.earned directly from an lndian's trust allotment; and

income earned from an allotment received as a gift or by exchanging

other land for it.

Indians are exempt from paying estate taxes on an inherited allotment.

Income from land that has been removed from trust and on which a fee patent has

been issued is taxable. Reinvestment income is also taxable, even if the original

investment was derived from nontaxable income.

States cannot tax Indian trust lands held tribally or in allotments. However. a recent

court case, Countv of Yakima v. Confederated Tribes and Bands of the Yakima

fndian Nation, 112 S. Ct. 683 (19921, held that a state may tax fee land owned by

a tribe or by an individual Indian.

States cannot tax income earned on a tribe's reservation by tribal members, nor can

a state assess a sales tax on transactions entered into by lndians on their

reservation. Indians on a reservation are also exempt from personal property taxes.

A state can charge a registration fee on an automobile owned by an lndian on a

reservation, but cannot levy a personal property tax on the automobile. However,

states can require tribes to collect state taxes on the reservation and pass them on

o

o

a
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to the state if the taxes are not on products manufactured by the tribe or produced

with tribal resources. An example is a state tax on cigarettes sold to non-lndians on

a reservation.

Tribal governments are generally exempt from federal taxation in the same way that

state and local governments are exempt' Two noticeable exceptions to this rule are

Socialsecurityandunemploymentcompensationtaxes.Whi|estateand|oca|

governmentsareexemptfrompayingthesetaxes,triba|governmentsarenot.

States cannot tax the income of tribal governments'

Canastaterefusetoprovideseruicestoreservationlndiansbecausetheyareexemptfrom

most state taxation?

No.|ndiansarestatecitizensandareentitledtothefullrightsand.privilegesasa

result of that citizenship. Exemptions from taxation are based on federal statutes

andtreatiesthatprotectlndiansandtheirproperty.Theprotectionwasgivenin

exchange for vast amounts of Indian land' ln other words' Indians paid for their tax

immunities when they agreed to give up their land'

Are nonmember lndians entitted to the same state tax exemptions?

lndians residing on a reservation other then their own are probably not entitled to

state tax exemPtions'

Do non-lndians on resenntions pay state taxes?

Generally yes, if the subject matter of the tax is not preempted by federal law and if

the tax does not substantially interfere with tribal sovereignty' However' very few

state taxes violate federal law or interfere with tribal government' Therefore' non-

lndians have to pay most state taxes on a reservation'

Can an lndian tilbe tax its members?

Yes.Thepowertolevytaxesisaninherentrightofanygovernment.Triba|
governments can impose the same taxes on its citizens as federal and state
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governments can. ln the past, tribal governments have been reluctant to levy taxes

against tribal members. Also, some tribal constitutions prohibit or limit tribal

taxation. However, because the right to tax has not generally been exercised by

lndian tribes does not mean that the right does not exist.

Can an Indian tribe tax nonmembers, including non-lndians, residing on its reseruation?

Yes. lf non-lndians enter a reservation for the purpose of engaging in economic

activity, they are subject to tribal taxation. Some non-lndians may argue that tribal

taxation constitutes "taxation without representation" because non-lndians are not

eligible to vote in tribal elections. However, there are numerous instances in which

people pay state or federal taxes but cannot participate in elections--for example,

residents of one state who pay sales taxes on purchases in another state or legal

immigrants who pay state and federal income taxes. A person's ineligibility to
participate in elections does not deprive a government of the right to tax that
person.

Can a state and an lndian tribe both impose a tax on the same activity?

In a recentcase, Cotton Petroleum Coro. v. New Mexico,49O U.S. 163 {1989), the

U.S. Supreme Court upheld a New Mexico state tax on oil and gas produced from

tribal lands by a non-lndian company, even though the company was also paying

tribal taxes on the same activity. Therefore, it appears that dual taxation is

possible, at least in the area of mineral production.

It is important to note th^at the rule of law today regarding Indian taxation, with the

exception of trust property, may not be the rule tomorrow. Indian taxation questions are

generally settled in courts of law, especially the U.S. Supreme Court. lt is impossible to

make definitive statements about what is or is not allowed in the area of Indian taxation.

A court decision in one instance regarding taxation may not apply to another similar

instance.

epg 5032cexa.
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NOTE TO READERS:

THIS HANDBOOK WAS WRITTEN IN 1995 AND HAS NOT BEEN

UPDATED. AS A RESULT, THE READER IS ADVISED THAT SOME OF

THE INFORMATION IN THE CHAPTER ON TAXATION, ESPECIALLY

TAXATION OF NONMEMBERS RESIDING ON A RESERVATION, AND

THE CHAPTER ON CIVIL JURISDICTION HAVE BEEN ALTERED BY

COURT DECISIONS RENDERED SINCE 1995. THANK YOU.


