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SUMMARY OF RECOMMENDATIONS

The Subcommittee on Water Ri.ghts recommends that the L979
Montana Legislature enact a bill to adjudicate existing
water rights through a special system of water courts
coupled-with a mandatory fil.ing system.

The Subcommittee also recommends that the preference system
of water rights not be considered further.
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TNTRODUCTION AND SUMMARY OF
SUBCOMMTTTEE DETIBERATTONS

Following the L977 Legislature, the Comrnittee on Priorities
charged the Subcommittee on Water Rights to study the methods
for and progress in the determination of existing water
rights in Montana. In connection with its study, the Sub-
committee hras to consider the methods for determination of
existi-ng water'rights of other Western states and the feasi-
bility of establishing a preference system of water rights
in Montana. :

The Subcommittee approached its task with a study plan
divided into several phases. The first phase was devoted to
Iearnj-ng about the problems lirith water rights in Montana.
Two academic experts were invited to present seminars on
water law. Professor Al Stone of the University of Montana
School of Law and Professor Frank Trelease of the McGeor:ge
School of Law each presented a seminar for the Subcommittee.
The Subcommittee also heard a judge's view of Montana water
Iaw in a presentation by Judge W. W. Lessley.. Proceedings
of these seminars are available for review in the Legisl?-
tive Council offices
The Subcommittee's learning phase also included an on-site
tour of the lower Powder River adjudication area and a thor-
ough briefing on the adjudication process under present law.
Personnel from the Department of Natural Resources and Con-
servationconductedthe,tourandbriefin.9

Further learning phase meetings included attendance'at a
Water Law Short Course conducted by the U. S. Fish and
Wildlife Service that concentrated on instream flows and
their relationship to water rights law.

Following the learning phase, the Subcommittee conducted.a
series of public hearings around the state. Hearings brere
held in Livingston, Miles City, Ma1ta, Ka1i-spel1, Hamilton,
and Dillon to hear a wide variety of views from those affected
by water rights problems. In addition, Subcommittee members
held a number of informal hearings and meetJ-ngs in their
local areas to 9iscuss these problems.

The Subcommittee also held a meeting with representatives of
several Montana Indian tribes to hear their views and con-
cerns relating to water rights adjudication. State agencies
were also invited to make recommendations for legislative
action. r'.

The Subcommittee then developed preliminary recommendations,
distributed them widely, received comments, and formulated a
final proposal

-3-
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This report contains a brief report on the background of
water rights problems in Montana and a copy of the bill
recommended by the Subcommj-ttee. Extensive additional
information on water rights is available in the Legislative
Cour.cil office for those who wish to delve more deeply into
this subject

-4-
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OVERVTEW OF THE RECOMI,{ENDED BILL

As a result of its study of the problems with water rights
in Montana, the Subcommittee identified the following.as the
most significant objectives to be .achieved with any proposal
to solve those problems :."

Most ir-npo4ant: Quantify water use right-s t9 protect
users in -ffiJurisdiction from claims exerted by other
jurisdictionsandout-of-stateinterests......'

. li,'

Second: Provide a b.asis for better internal adminis-
tr;tTon by (f ) resolving disputes among rivals; and'(2)
provide base knowledge from which to determine avail-
aUifity of waters for future appropriation. ,1. . , ,

To accomplish these goals, the Subcommittee proposes
of legislation that will do the following, " i,-'

.adoption

Establish a system of water courts z

' t'i'li '' 

" 
t'(a) The level of jurisdiction will be the same as',

the district courts : ' .:;

(b) The courts will have autirority to handle all
water cases arising in their districts.
(c) There will be four districts -- the Yellowstone
River, Upper and Lower Missouri R.iver divided at
the Marias, and the Clark Fork River drainage

(d) There will be one .judge per district.
(e) One of the judges will be designat-ed chief
judge.

(f) Originally, the judges will be nominated by a
special seven-member nominating commission selected
as follows.:

(1) 2 House members appointed by the Speaker
(bipartisan )

. (2) 2 Senate members appointed .by the presi
dent (bipartisan)

(3) I member appointed by the Governor

(4) I member appointed by the Supreme Court

(5) I member appointed by the l,lontana Bar
Association

t.

1.

-a

.-j....
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The Governor will appoint the judges from amonq
the nominees. Vacancies'wiII be fi1led in the
same manner as district judge vacancies are filled.
(g) The original term of appointment is six years.
Subsequent terms are four years. The system is
dgsigned to be temporary. When the adjudication
is finished, the system will be dismantled.

Establish a mandatory fffing system-

(a) A11 persons,-including the f,ederal government.
and Indians who'claim rights arising prior to
L973, will- be required to file a claim for such
rights within four years. Exceptj-ons to this will
be existing rights for instream stock water uses
and claims for rights already declared in the
Powder River procedure nohr takin$ place.

.:

(b) a person failing to fite will be presumed to
have abandoned any right. This presumption may be
rebutted in court, but rightholders would be wise
to file early. :,; 't :,' . . :

.. .. :i:..

(c) A fee of $40 per water right with ,a limit of
$480 per water court district for any person is
set. 'The qourt will waive this fee when adequate
evidence of a previougly adjudicated gight is
submitted lrith the claim.

-6-

-rrE-f[:-fF



@81ryF

KEY TSSUES TN WATER RIGHTS .

The 1972 Constitution responded to nearly 75 years of political
and academic arguments about the best way to establish
stable water rights. The Constitution confirmed all existing
rights -to the beneficial use of water. ft also required the
establishment of. a centralized filing system for water
rights in addition to the maintenance of local filings. To
satisfy these constitutional mandates and to establish a
stable water right, the L973 Legislature adopted the Montana
Water Use Act. That act required: (I)..ajudication of all
existing rights.. (2) establishment of a permit system a's the
exclusive means for securing all new water rights; and (3)
establishment of a central iater 'rights fi1e.- Problems with
adjudication have precluded ful1 impLementaticn of the
second and third requirements. ft is with th5se problems we
must novi, concern ourselves 

..

The Department of Natural Resources and Conservation told
the 1977 Legislature that at the current rate of progress in
adjudication, it would take an estimated 100 years and $SO
million to adjudicate atl existing water righls. The Legig-
Iature considered several alternative solutions to these
problems but found no acceptable solution.' The balance of
this part of the report explores the background of the water
rights problem in Montana and outlines some major facts and
conclusions considered by the Subcommittee in the course of
its study.

aceo wrcn cneln.,

There is no definitive answer to this queslion. In essence,
a water right is the right to the use of water for benefi-
cial purposes acguired through appropriation.as provided by
Iaw. .The right to water use that may be appropriated by one
person is restricted in that no prior user's right be harmed --
this protection being granted under the maxim that "first in
time is first in rigfrtl" Appropriation is governed by
statute and case Iaw. A perfected right is generally based
on an actual physical diversion of a specific amount of
water at a specific time and place from a specific source
and its timely application to a recogn:-zed beneficial use.
Thus, the right of use is tied to a date of original appro-
priationr &n amount of water appropriated, and a particular
use. So if there is a current use, it is correct to say
there is a right, but it is of little value until the priority
and amount of the right are determined with relation to all
other "rights" on the source. A right, without such legally
binding prioritization and quantification, is an empty
she11, protecting no one

,4
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Prior to 1973 statutory and case taw in Montana allowed Per-
sons to obtain water. rights in three ways: (1) by statutory
filing under provisions of section 89-801, et seq.; (21 by'
simpl! using water diverted for a beneficial usei or (3) by
travini been-'issued a right in a court Cer-Ygg r''ert'lr-:-; '' '^''
an adjudication process.

Because of the uncertainties inherent in these practices, it
hras nearly impossible for any person to know without dispirte
what watei rights he might have. Professor Stone reported
in a 1973 Montana Law Review article that whenever Montana
water users have a problem they are forced to bring it into -

a court for resolution. The court then "renders a decree
stating what the rights of ttie parti-es are -: what their

:rights are, that is, only as between paities to any particu-
. lar lawsuit, not what their rights are with respect to any

and all challengers who may come along and start trouble at
." a later date. " By adopting the Montana Water Use Act in
: L973,'the Legislature attempted to establish a system for.
,i adjudicating existing rights that would establish the Validity
. of these rights with respect to all possible challengers.
".Without such a procedure there can never be any assurance of

what rights srere "recognized and confirmed." As Stone
describes them, decrees under the former system are rtneither

.permanent nor conclusive, and rights [granted in theml are
neither clear nor secure.'l

''' Stone went on to detail why existing rights cannot be readi-ly
. defined. He listed the .following reasons:

I. The water right records are nearly useless because:
.,

(a) ttre person filing a noti-ce of intent to .pito-i, . priate water may never have done so;
,.i -

. ' show many rights
2. Adjudications prior to the 1973 act of+-en simply

reduced an o!.rner's property interest with little
'or no explanation, wfrilf, caused great uncertainty.

. 3. Court inquiry into original water use needs and.
the resuiting possible-court-ordered reductj-on in
the guantity of a water right gives unadjudicated
right holders little certainty as to what right
they might really have

4. Adjudications under former 1aw were inconclusive" because there hras.no bray of joining aII users in
the legal action. As a result, decrees could be
attacked by anyone affected by the use of water
but who hras not a party to the'adjudication.

-8-
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The Montana l{ater use Act attempted to remedy this situation
by estabrishing a statewide system of water rights adjudica-
tion. That system requires the Department of Natural Resources
and conservation to gather data needed to provi.de sufficient
evidencb of existing rights and for court proceeCings to
conclusively identify existing rights by decree.

One Subcommittee member posed a question in the face of all
this uncertainty. Will a person have the same water right
after an adjudication process as he had before? professor
Stone replied, "What you had before the 1973 Water Use Act
is what you will be decreed after the 1973 l{ater Use Act,
but it vefy we}l may not.be what you think you had-'t

Why adjudicate exisling riqhts now?

Having studied the problems with the identification of
existing rights, the Subcommittee discussed whether it would
be worthwhile to pursue adjudication and, if so, how soon.
The following advantages of timely adjudication !.rere identi-

. fied:

I. As our water right system developed, many overlap-
ping claims grere made on water. This has resulted j.n an
extremely confusing situation for a person who holds a water
right. We need to know who now has what water right.
Adjudication will help firmly establish each person I s exist-
ing rights.

2. We need to establish an accurate basis upon which
to make decisions for the allocation of new water rights."Existing rights must be firmly established in definite'quantities so judgments may be maQe as,to the amount of

-water that may be available in a stream for further appro-
priation by perm.it. The security of firmly established
water rights is a must if we want to be able to put a maximum
amount of water to beneficial use and allow for the orderly
development of the state. Secure rights cannot be guaranteed
without first adjudicating existing iigfrts.

I 3. When conflicts arise between Montana residents and
, the federal government as to water rights reserved in con-
nection with fndian and other federaliy reserved l-ands, it
will be extremely'helpfu1 to show exacLly what water has

. been put to beneficial use. A well estaLlished adjudication
system can assist water users in showing the court precisely
what applied beneficial uses have been established.

4. A comprehensive adjudication system allows the
state to take advantage of the state courts and to move

-expeditiously to determine the rights of all persons, in-
cluding the federal government, in the state. Montana now
has the authority and the opportunity as granted by Congress
in the McCarran Amendment, 43 U.S.C. 5555, to bring the

-9-
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federal government and fndian interests into state ioirrts
and determine its water right along with all oi,hers. Without
an established procedure for general adjudication the oppor-
tunity to exercise this right is weakened and could be lost-
The alterne-rj.:c r.,'oul-d br a-d:::i.i:etion in ilr-'.erai- colrrt=.

5. Adjudication will fix the precise need" .nd rilhts
of water useis along free flowing stieams, thus reducing the
chance of expensive.emergency litigation in low watei yearS.

6. Proper water planning in the future depends on the
establishment of accurate records of water use. Adjudication
will establish the necessary- basic data needed to identify
the kind and quantity of beneficial uses to which water has
been pqt in Montana- Increasing pressures for new uses
spawned by new'technologies make planning capabiliti-es Very
important. Such planning is critical to the future protec-
tion of our agricultural base.

7. The state constitution requireS recognition dnd
confirmation of all existing rights to use water for bene-
ficial purposes. The constitution also requires the legis-
lature to provide for the administration, controi, and
regulation of. water r.ights, including establishment bf
central water rights records. Adjudication is a necessary
starting point in this process. The Montana Water Use Act
recognizes these requirements and has provided one possible
avenue for implementing tfrem. But the adjudication process,
which is a key element in implementation, is proceeding too
slowly

8. 'FuII i*ple*entation of centralized reeords and
administration will assure individuals what their rights
are. Thisr.]D turn, will facilitate,buying,r selling, and
transferring water rights. Adjudication is a necessary
first step toward this goal

9. State-assisted adjudication will help SettLe lOcal
issues and settle loca1 conflicts with as certain a finality
as posSible. The process should l-ower rrltimate ictSts to
individuals.

, 10. Gathering.accurate data to establish tights becomes
more difficult as both physical evidence aa,l human witn€isses
gro$, older. The Suprerne Court once described the problem
with witnesses thus: "The tiial judges have beert confrofited
with aged witnesse.s who testified to what took place in
early days. These venerable men, having more or }ess know-
ledge of what they testified about, frequently looked through
mental magnifying glasses j.n attempting to recall forgotten
things from bygone days." The longer we wait, the dimmer
will be the view of these bygone days-

- 10-
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How has the adjudication problem been'handled in other
ffi
Adjudication of water rights has been a costly and time-
consuming process in every state that has attempted it in
earnest. Water rights statutes date back to 1879 in Colorado,
1890 in-Wyoming, 1903 in ldaho, 1905.in North Dakota, and
1907 in South Dakota. Most adjudications implemented under
these statutes are still in process or are stil1 being
revised and corrected. Despite continuous and hgonizj-ng
litigation and relitigation of rights and the lack of any
kind of record of rights from which intelligent planning or
distribution of water cogld be derived, Montana didn't even
begin general adjudication until L973. Desp.i-te the slowness
of adjudication, virtually all states basj-cal1y .have the
same procedure which varies mainly in which agency performs
va,rious functions. To date there has been no magic system
devised. The dedication of adequate funding and effort
remains the primary factor in successful.and timely adjudi-
cation. 

:

Professor Stone pointed out that three methods predoininate
for settling water rights in the Western states: (1) lhe
administrative system used in Wyoming, (21 admihistrative
investigation and court determination used in Oregon, and
(3) a system derived from the Bien Code. Stone summarized
these systems in the Wj-nter L973 issue of the Montana Law
Review as follows: I

The Wyoming system authorizes the Board of Control 1

to select streams for adjudication, to publish notice
of the investigation and hearing, and (after a hearing
by the Division Superintendent) to make'the determina-
tion of rights whith is conclusive and binding upon
all- An aggrieved person may appeal to the courts.

The Oregon system starts out similarly to'the Wyoming
system, in that the State Engineer publishes and mails
notice, conducts an investigation and hearing, and

- makes a determination of all rights; But then this
administrative order of determination is filed in a
circuit court, where interested parties may file
exceptions, and from which emanates a final court
decree of adjudicatj-on which is conclusive and binding
upon all -- subject to appeal to the Supreme Court of
Oregon

the bien Code system derives its name from l'lorris Bien
' of the U. S. Reclamation Service, who drafted this' system of stream adjudication in 1903. It provides for

an administrator such as the State Engineer to prePare
a hydrographic survey and transmit it to the state- Attorney General who then brings an action in cgurt

, based upon the Engineer's findings and determinations.

.t.

.,..i ,
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- Some of the states which use the tsien Code provide for
publication of notice and a conclusive decree-

The charts on the following Pages were prepared by Dave
Cog1ey, staff attorney of the Legislat'ive Council. -The
charts summarize the systems in use in selected Western
states

-L2-
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How did the Montana glater Use Act propose to solve our
, '.
The Montana Water Use Act established an entirely new system
for acquisition and administration of water rigt-rts. . Since
I973 a l..rater fi-ght 'nay be =c-'r'i'-:-l 1::1." lrr.; ;iar1!.f-. n!'e D-.'
paririleni of- iv-aiural Hesources ;rnci Cortservat.ion is rqquireo
to issue a permit if:

(1) there are unaPpropriated waters in the source of
supply3 , :

(a) at times when the water can be put to the use :

.:. ProPosed bY the aPPIiCant;

' ,O) in the amount the applicant seeks to appropriatel
. hnd.

' (c) throughout,the period during which the applicant
. seeks to appropriate, the amount requested is avail-

able i

(2)therightsofapriorappropriatorwi11notbe
adversely affected;

(3) the proposed means of diversion or construction
are adequate i

(4) the proposed use of water is a beneficial use i '
(5) the proposed use wiIl not interfere unreasonabLy
with other planned uses.or developments for which a '

permit has been issued or for which water has been
reserved;

(6) an applicant for an appropriation of 10,O00 acre-
feet " yEir or more t ot tE- cuLic feet per second or
more, proves by clear and convincing evidence that
the iigt,t"-"r 'a prior appropriator iir;- not be ad-
versely affected

CIearIy, all prior rights must be known before items {1),
(2r, ana. (S) can be known conditions. Therefore, in add.ition
to the reasons stated previously, some method of determining
existing rights is needed in order to provide a rational
base for administration oi aII water rights.
The Montana Water Use Act requires the Department of Natulal
Resources and Cons6rva'tion to begin proceedings for the
determination of existing rights. Proceedings are to begin
first'in areas where the problem is most urgent. The De-
partnent of Natural Resources and Conservation has given
the Powder River drainage first priority because of loomi,ng

-16-
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probrems in that area. Proceedings have also been started
on the Tongue and Big Horn Rivers in response to federal
lawsuiLs initiated to determine rights reserved for rndian
reservations.

A; a f-:sl s=ei) in -uh€ adju<iicaticn of a souice, the d,epart-
ment is required to gather data for the determination oi the
rights. Among data to be gathered aie the following:

. (f) court decrees adjudicating water rights in a pro-
ceeding corTunenced prior to July 1, 1973 

:
(Z) declarations of. existing rights filed by each

person claiming an existing right;
:'(3) records of rights acquired under the groundwater

code i .,

(4) noticas of appropriations filed under iormer statutes;
(5) records of.declarations filed under prior statutes;
(6) records of statements filed in connection.with the

Yellowstone River Compact legislation;
(l) the findings of water resource suuveys conducted by

the department and its predecessor agencies,-

(8) the findings of inspections, surveys, reconnais-
Sance,andinvestigationsmadebythedepartmentofthearea
or source involved.

The department is then required to submit to the district
court all data gathered, the names of all persons who filed
a declaration, and the names of all persons who appear to
have existing rights. The court subsequently issues a pre-
liminary decree; legaI action may be entertained in disputed
cases to adjust the decree. Following this process, a final
decree must be issued. The decree must state findings of
fact and conclusions of law upon which existing rights and
priorities are based. For each person found to have an
existj.ng right, the decree must show:

(I) the name and post office address of the owner of

.....
,",,'.:.

*.
'. !

the right;

(2) the amount
the right;

(3) the date of
(4) the purpose

right is used;

of water, rate, and volume, included in

priority of the righti
for which the water lncluded in the

-17 -



(5) the place of use and a description of the land to
which the right is aPPurtenant;

(6)thesburceofthewaterinc1udedintheright;

(7) the place and means of diversion;

(B) ttie approximate time during which the water is used
each year;

(9) any other information necessary to fully define the
nature and extent of the right. 

r

The statute then states thaf the final decree in each exist-
ing'right determination is final and conclusive as to all
existing rights in the source or area under consideration.
After the final decree there shall be no existing rights to
water in the area or source under consideration except as
stated in the decree 

:

In adopting the Montana Water Use Act the legislature intended
to crelte order and clarity in place of the previous confusion.

Now what is the problem?

The purposes of the Montana Water Use Act are being recog-
nized as laudatory by more and more people. At the same
time, it is unfortunately true that not one existing right
has been identified under the act.

The department has found that 70t of declared rights in the
Po-nrder River adjudication work are totally undocumented.-
That fact has resulted in the need. to develoPr' train, and
retain qualified staff in the field to gather adequate data
to fu1fill requirements of the law. 'The departmentrs goal
as presented to the Subcommittee'is to have all field work
on the Powder River completed and ready for department at- 

,

torneys by June 30, 1981 .:'
At the rate the work in the Powder River drainage is proceed-
ing, the department estimates it will take 100 years,?ld $SO
miilion to Laiuaicate all rights in the state. 'In additlqn,
the Subcommittee believes that requiring district courts to
adjudicate massive'numbers of rights will lreavily overburden
aistrict judges, many of whom are already overworked-

There clearly is a problem. For all the reasons that a
timely adjudication is needed, a long delay in the process
is unacceptable

- r8-



What can be done to solve the problem?

The following alternatives have been mentioned as
solutions to one or more aspects of the problems
a!:ove

possiUle
outlined

1. - Oo not adjudicate. This would certainly lessen the
appropriations needed, but would accept the situation that
existed before 1973 as reasonable. No firm basis for issuance
of permits would exist.

2. Streamline the existing system by reducing detail.
This courd be done by accapting s*-atl filings "" pii." facie
evidence of a right without field work. SimiLarly, ground-
water declarations could be taken at face va1ue. -Sucfr
simplification would make the process both faster and cheaper.
The margin of,error would be increased; risk of future

3. Require more proof of a right to be filed with the
original declaration. Such a provision would require a
certificate by an engineer or rand surveyor attesting to the
veracity of the capacity and location of water diveriion
systems, etc. This would be more accurate than merely
accepting the declaration of the rightholder and wourd save
the state some engineering costs. The rightholder r.louId
have to pay the cost of the engineer or surveyor which he
does not now pay. 

.

^.4...RequireadecIarationofa].1rightstobefi1edwithin five years and eventually adjudicite. This would
proyide an early estimate of the total number of existing
rights to aid in planning. .This could help speed up theprocess. Some assistance to declarers would help make de-
crarations more accurate. The department has found right-
holders need assistance to enable them to file mean5.ngful
declarations.

5. Establish an administrative adjudication system.
This would reduce the pressure on the district court. This
idea was rejected earlier by the Legislature because of the
greater confidence the citizenry is felt to have in thejudiciary as opposed to the bureaucracy.

6. Adjudicate under the present system faster by
spending more money. This could be accomprished by increas-
ing the appropriation to the department for the work or by
finding additional revenues for the program through fees or
special taxes. fncreasing the appropriation may be iequired
in any event, but serious poriticar and practical limits

.-must be recognized.

a

I

1, ,'

:'
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' 7.- Reqdire water users to pay a fee for their water
right. Such a fee could be collected when the declaration '

is-filed, when the right is granted in the final decree or
at some other time. It could be based on an estimated cost
per acrer p€r water right, Per quantity of water right, or
on some other basis. A fee could be designed to cover the
entire cost-of determj-ning the right, be designed to split
the cost between the state and the water user on a benefit/
cost basis, or be designed to merely reimburse a reasonable
amount to the state. Ideally, costs would be apportioned in
proportion to value received.

8. Establish a system of water judges. This would .

relieve the burden on the didtrict judges and would encourage
more consistent degisions across the state.

llhe Subconunittee's .proposal, included in this report, combines
several of these'options into a system the Subcommittee be- '

lleves will work for t"lontana.
t.:

What is a preference system? ' :

When there is an ample amount of water for aI1 who wish to
use it, no conflicti.need arise among users. Shortage
creates conflicts.. Conflicts may be resolved by operation
of law. Our pres'ent system provides thqt when two appro-
priators come i-nto conflict over using a too small .amount of
water, the appropriator whose right was first in time'has :

the first right Lo use the water. Under a preference
system,, a stitute"says that certain classes of use are
higherthan,others.Ifaconf1ictarises,thehi9heruse
prevails over the Lower use.- Preference systems enagted in
other states have'.not .been implemented, according to ProJ

j

ff Montana tere to adopt a preference system, pre-1973 water
rights could be affected only by condemnation. The adjudica-
tion process would thus have to be completed so tire property
right being taken would be clearly ictentifiable.

Based on the fact that no clear need has been e:tablished
for a preference system and the fact that the priority
system'could supersede the existing system only with diffi-
culty, the Subcommittee decided not to consiCor the prefer-
ence system further

;
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APPENDIX

RXCOMMENDED BILL
TO ADJUDTCATE WATER RIGHTS
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{6th Legislature LC O0 94,/01

iJ ILL !\IC.

r

A EILL FOi( AN ACI EJ{I'ITLEO: IIAN ACI. IL AOJUDIC{IE'CLAIT.IS CF

EXISIl NG i.IATER I(IGHIS. IN ..1ONl ANA; A''tENDING SECTIONS 3-I-IOIr

3-1-102r 3-l-iC0Ir 3-l-lUl0r l9-5-3Otr te-5-+04 I A5-Z-102r

55-Z-Il2r ti5r2-ll3r U:-Z-tt.r, 85-2-qOl t O)'2-4O5t Af\iO

85-e-406r llCA; REPEALIITi-G SLCIICNS 85-2-2oL THRGUGH 85-2-210r

},lCA; ANO PRUVIDING A\ ETFEC IVE OATLOX

8E II ENACTED BY THI LEGISLAI UKT OT IHE 5IATE OF ..IICNTANA:

NI'H-I!CII0!. Se.ct i crr l. hater courts establ i shed. ( I I

To acjuclicate existinq H.-rter raqtrtsr a system of brater

courts a s establ i shecj. A $rater court sflel I be pres i ded over

12) There sh.r I I be one vate r judge f or e.tch lrater

court dastracto A wat-er jucrge may si t in any district.

(3 ) Ihe qovern'clr strol I des i gn3te one Hater judCe to

serve as chi€f water jurige. Thr: chief Hat€r judEe rn€y

distribute Cdir€loads <l.rlon{: the several xater judles on an

equitable basis. Tire chiaf water jutlge shall be Jssignetl to

a rtistrict and sh-.rl I hesr cases in that dastract on an

eqtritable basas xitir the o'ttrer jud1les. thn chief water

jud<1e in consultat.icn witlt the cther riater judr.les shall

deterrni ne the s ates ot the of t ices of tne hater coUf tsr

I

2
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i

6

I

8

9

,l.o

It
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t+
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l7

ie

l9

20
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LC Ooe(lul

I .:ltH-StCLIQil-c Scct i on 2c Hater ccurt oi str ict

2 definee. (l) I'her": are tour water court tlistr'icts whgs3
._ a.

, boundar i es are formeo ov , the natural di vi des hetlleen

4 drainages ,ld the uorders of the state of $ontEna and irhich r
5 are descr i bed as {'o I I ows:'

j' 
:_

C, (a) lhe Yellorstone River Sasin uate!' court district

.7 cons i sts ct t hos€ arcas tjra inecl by the Yel I or.st orre nfld

. I Lattle f.lissouri RiverS dori any remaining areas in tarter
g County.

lO (b) Ttre Lorer tlissouri River Basin hater court

ll district consists of tlr'-rse arcas tjrained by the Hissouri

12 R i ver f rom be I cw the nroutlr of the Har i as ili ver and .rny
:

' 13 rem.rininq areas in Glacier and Shcridan Counties.

t4 (c) Tne upper r,,issour i River Basin Hatel 6surt

l5 ciistrict consists ctf thr-rse areas drained by the l.lissoura

. 16 F iver to below the motrth of ttre ltarias River.

l? (dt The Clark Fork niyer 3asin rratc.' court <iistrict
'' 18 consasts of the areas <traineci by Lhe Clark l-crk Riverr the

19 Kootenai River ano cln, r€rtilining areas in Linccln Couotyo

eO (2t Ntrenever a question .:rises corrc?t'ning xhich rater

2l court hes jurisdiction over adjudication of arl existing

ZZ riqntr the questiorr shal I be settled through consultation

23 rith the Hater ju(!(jes ilrvolyettr subjr3ql to revier by the

24 -chief hater judge.

25 itEd-iEt.l.LlNe 5ectiorr J. Salaryr exp€nsLis, dnLl

.:- -2-
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ret a_r€,lr€ot ot

the sal ary

j udq es.

(.2) A hrater jucig€ sh6l I participate in

juclges' retarenlent ,rra"" established irr l'itle
: 

judge'5t on the s(3me bas i s as a d i str ict court

the , . Hcntana

I9r chapter

Uf.!{ SIfJlllN! 5ect i on l. Jur i sd a ct a on of the' wate r

court. (f) A hater court has exclusive juri sdiction in

ttr.:tters arising in relation to the determination and

interpretation of exi.sting tater rights under Ithis actJo

It is the intent of the lr:gislature that all such ratters be

brought in or irnmerJiately trallsJerred to a hater ccurt

unless witnesses trave ueen anO 
_teltirnony 

has been

taken by the da str i ct cour t.

12-l f he jur i sct i ct i on of' thr: uater court i nc I udes

jur i srJi cticn to appoi nt atl.i, supervi se hater ccrmi ssi orters in

the same manner as author i zed f or di str ict ju<lges.

(3) Ihe district corrrt shdtl assume jurisdiction over

enforcement of the provisions of a final decree issued as

provi,Jed in Isection 2a oi this act]o

IEE-fEC.lIilllr )r:ct i on 5. P rocedur.e. ( I ) The H.lter

ccurt shall atake rulesr inclur!ing rules of evidencer

necessary to:t:complisn tnc purPoses of Ithis 3ctJo

l2l Except as may bc specit ical ly provided in this

sectionr procedures est.aUlished in f itle 21 ap;licable to

I
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h,ater juogqs,. ( t ) A t{ater judqe i s enta tl ed to

and expenses author izecJ by law for. cii strict

f
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civi l procedure in tfte di strict
court.

apply to lhg tsetFr

{ll tlte use.of ..li lcqveSy in cc:rs€s 9"f pf" tnp Eetqf

court Fpy be exefcist'd only q.q the elten$ iFeFi.t'ip.pllV
.:

3ythgl izgd lry grder of tnA Efltpr court.
' NEqSELUIIH3 lectipr) 6. gissuqlil;9.qtiPn pf BltFf

jucrlg: (l) A later jqpge rq,?y qisqgel!fy ni0'qg!f !n eny

prqgpeding in xhieh ltis lglparti3lity,ttighf r.qitcFg?!Y pe

quFS t ione,J.

(?t A irater jsrdee pay Flqc Ciqquel if y hiqsel f in thF

fol I gwi0g ci rctrqstqnces:

biqq qf plejqdice FsnE?fning

qf rll sPute4 9Y idsntinrY tegtrq

Sourt

-:
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(f l if he has d PeJs541a!

a pprty ol personll kno!ledge

cgngef ning the proce.edi ngi

!!rl i f in pr i vere Pf nc!'i ce p9 se;'yeC 31 H I erysf

tne 0atter i n c9!!!'ovgrry 9r f, f gxyer Hirn xhci!!

pfeyioqsly pr,ictigeQ !pl qeryeg gusing qu9h hfqggilticn
lpxy3r go!'lcerni ng the Fat!!.:r gf tne judge or the lel1eg

been 
-a Falef iq! ritpesq cqncerning iti t.
(cl if tre hes servFd in goYernmeni4l cmplqy+Fnt f,nd in

such c'gpacity participaie! as counsell idviqqfr pf $QlSf ia!
ritngss concerning the {rfogeeding or e1pr991eQ ae qpinicn

soncgrning the merits f?f ttre particular case in cqntttfyefgY;

tdl lt he knoHs ltr.rt her individqql !f qf qr a

f ictuciaryr or his st)()use er rninor.crrald gesictiO! ip his

in

he

rt Gl

hqs -l

-(r-
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I househotd has a financial interest in the subject matter in

2 co.ntroversy or i n a .party to the llroceed ing or any other
a

3 interest that could he substantial ly af f ected by the outcorxe

$. 4 of the proceedingi or .

- 
'i;t 

'

6 . oeqree of rel at a onsh i p ,to ei ther of them (as cal cul ated

such a Person:

9 (a) is a party to the procceding or an off ic€t'r

IO . di rectorr or trustee o( a party;

ll (aa) is known Dy .the judge to have an ant€rest that

l2cou|dbesubstantiallyaffect.edby.!heoutcom€ofthe
' 13 Proceedingi : . .. .:, . 1

l{r .: (aii} is to the judgels knowletlge likely .to be.a
l

l5 material xitness in the 1;roceeding.
:

16 (31 A xarer juo,qe should inforn himself about his
a.

. 
,, personal and fiduci'ary financial interests and make a

l.g reasonabl e ef fort to i rrf orrr hi msel f about the personal

19 f i nanci al i nterest.s of hi s sl)ouse and mi nor cni I dren

20 residinq'in his househol<r.

eI . ((l For the purposes of thas se-.ction the following

' 22 definit ions opply:

23 (J) ../roceedi!lEr, inclucles prenearingr hearingr

24 appe I I ate rev i exr. or otrrer staqes oi adjud i cat ion.

. 25 (bl xFiduciaryr. irrclurjes such relaticnships as



l-c ooeq /9r

executorr administratorr trusteer or Quardiano
..:(c) rrFinancaal intercst!t means oHnership oI a legal cf

eeuitable interestr hoxever .smal ll or "e relationship aq

directorr acjviserr or ot.hgr active par!icipant'ln, the
'.'

af f ai rs of a partyr excep! th;rt:

( i , ownership in d ilrutua! tot, 
cgilmcn iqvestment f und

ttra! holds securities is not:'a f ingncipl Interest in such
1.,

securities unless thc jucl'.t€ pdrticipates ,in the mani.Jement

of the fund;

(ai) an office in an educationalr fel igiousr
chari tabler f raterna.I r or civic. oroanizatlon is not ;J

f inancial interest in secur i Lies helO 5y tlre of gqnizataoni

(iai) the proprierary interest of a pol.icynoldcr in a

mutyal .insurance company or a deSrositor in a mu.tu.ll sevinqs

rest is a, f iJlanciat

interest in the org arri zat i on onl y : f tne outccme of the

proce€Oing could sui)stanLi.rlly affect tire ya!ue .gf tlre
interesti and

(ivl ownership of gcvernment iecurities is a financial

interest in the issuer only if the outcortie cf the proceeding

could substant-aatly affect ttie value of the securitieso

(5, A Hater j.ucge mry accept f ror the parties to lhe
proceeoing a waiver or .!ny ground for disqualif ic:tion ,f lt
is precedec rry a ftrl I ttisclosure on the record of thc tlasis
f or d i squal i f i c.at i <;lr.
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- (61 The.;>rocedure tor disqual if ication. of

judae sp€cified in this scction is exclusive.

a water

.rIEf,-SErTlCilt Section l. Appeals fr.om bater court. The

supreme court has exclusive jurisdicticn over aPFeeis from a

hater court.. 
. ,AlrP*al ,ProSedures . 

shal i be gov€rned by the

i,tontana Rules'oit inrr*l late Civi I Procecure.

NE'",5lqlruN: .S+:ctiorl d. 0u.r'lif ications of a hrdter

judge. To be eligible to serve ds a water judoer a Person

orust have an." ..qualitications ot a distract court judge

required by Article VIIr section 9r subsectaons (f, through

( 3), of th€ const i tut ion ot llontanao A Hate r judge shal I

reside within the state.

IIfX-SICIIONI 5ect i on 9 c Creat i onr cottrpos i ti on r

funct ionr and termi nataon of :tater judge nominating
,j

cormission. '' ir.t A wat€r judge rrominating comrission is

created. fts tunctaon is to provide -the governor rith

nom i neeS f or appoi tltment as $rater judges. f he cormi ss i on

shall be composed of severi memtrers ag,poanted as follows:

(a I t*: memt ers of the house of representati ves

appoanteo t,y the speakero not more than one of xhcm is from

the same y:ol itical party;

( b) two me;nbers ol the s€:nate apPoi nted by the

Fres i,Jentr rtot tnore th-ln one of whom i s f rot the sa,re

political party;'

(€) on€ menber alrpoaoted by the governori
;

.t

:.,



Lt 9p21/9!

qllg fllerlFp r appo i n t1' ,1 p, tnfr :yp !'Fne F9y f t i

9119 gegbe;. appeilF',"r| Fy tile Pqef 9 lf 9i f EF!?f : pf
,.

D ir o t i'ton t.ana. - .;
r _r .rl .!,1'!:1 j , '.1 

., ,,.

f [,p"inrqent.l rl!4! ! F: iteqe t!i!!f in 19 gf yf gf tle
g,e!,: tf t|-' i q rss r r cfl I: :.::

ln rlre pygnt ef q v9s9!'r!y! flrF e.qtit!9n q[lgl! *;s

in the manner gf- If'p gr ig i ce! lppp inlsgn!:.: -i:ii , r .,i I -.t :.4. ! J: . 

:..

llr rqter jvfl99 lrpritef-ins eesinil:ign En?!; ;1eEt

nl 9{?-et "9r rffflHire.9 tlr qelet! f ns npsin.gg:i tr'e

Fo{qissicn ;[pll n!,r!nere !nrep BFr:gni fer fls Fs:itisn pf

srrigr 1alpr .1u.dslg flll- f iyq pef rgnn f .:"!' egl itign; o.i HEtgf
ju(qes,

ftl Iftp r.a,!er iv91!e l,".ll1!-rt-q!!l! fgnqit'litn Ellf!!
grsqn i ze i tr,et r nl,i 9e-t"4nst if : prl: !ne: i H{]ge!' lFe
plgsegursl prgv i9e9 tqf tne rlrlrr,ine+ inq S9T!li;:igns

tq| lpon lhs afslFlllr.e pf i1,pe!nlnent P,I n.qliRt.e.: .3i

1-a!er .iqdqFr !n elslt lttPr sfrHrI r{ilrriei? the t!3tBr lillgs
nqrinqf in:t Fqrr$i:s iqt Fe3:f : Fe !lirt; , ln:r::f tsr
nqTi neT ! et qnl npp-e i rlHsll p f xi,lqr jqqqe: tllel I PF .it
provi ded f or oiltt iii :?ilii JI{!s:: I -.t itl.

tll \oI !qt:r tn,rrr .trrlU lr l?I?r th$ e?yt:[nef -t!''f!l
appoint q c!^1ie,f Iitg!- j-uclue.lgo rlfge egf,ef I€!e1 .lUrlSf:

f rg1 qpone ! ists ef norniness pletenteq Dy th" Iitgf j:lqg$

!'rqm i nqt i nq coqrm i E1iqn, r l,... ': 1.. 1 :', ii .,'

liitLIl.LIliJNr iect i orr lc: 4itpoin!,t91'!f 9f y:!cf -f yq!e?

.: - 
-"-:U-
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tc f rIl vECirlGlo (f) If i, vacancy oCC\i'1.

?.?'/o;?r. a PerSon fo tonriil'ete the ufid\-\r t

tia??tr 3s Provided fcr'the apPointnent r\t
. :-a 

:

(Z ) lppo i ntrnent s to subscquant t r\ I

tig l.ar,e flrc'roilE( ai f i ll ing 3 v3cc)nc]o

the governor shal I

Qd term in the sarre

a distract ;uOge.

'ils shal I be made in

!t'l SELII][IN, Section ll. Hater .\\}$ges -- term o!'

ollice. fhe tero of office for rrotel' furtles is frcm July 1r

Ltllt to June -10r 19t5. Aftr:r June 3$r \.1g5, the term of
of f ice of a brater judge i s 4 yearsr s\.i\ lrtct tc conti nuatiorr

of the Hater court systen :by th: legi sl.rl ure.

li!f,-SECIlENll 5ection I2. Claill' r\l existing Hat€r

right f iling stateurent of <laim rt\.luired -- exempticns.

(tl A ierson clainrin'; arl exist-ing r i*r11, r unless exempteci

beloxr shal I f i le w ith the water cout t f or the water courri

district wherein the tliversion occurs r\1\ later than June 3Gq

I983r B Stdternent oi clcri:ir tor each )rilt111 right esserted on

a f ora prov i ded by the tJe[rartmlant of llr\tural resources and

conservation. If tirere is I clairned r iqlrt wlth no ctivi sionr

the f iling shall be inatJe in the tlistrlct where the use

OCCUfST

(2) Clairns for existing rights for livestock and

domesti c uses based llpoll instream t I ox .or ground*ater

sources antl clain;s for right's inclttrleO in a declaration
f iler: pursuant to tlte order of a rlistrict court assued under

sectaoni 8 and 9 ot clraptar 4>2r Lals ct \gl3r as anendedr

.t.
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are exemFt from tne f iling -rcguirenients of subsection 1l) cf
this section. Such clairrs mirr, howeveFr be volunt.:ri t y

fileci.
:

dEl', SECI]QX-g Secti on t3. .Departnent of ,f i sh "1., 
qaoe

to represcnt .pub l i g recre.rt ional uses. I he department of

f ish and canre shal I exclusively represen-l tire putrl ic f cr

purposes of establishin..1 any prior.. anc, existing public

recreaticnal use in eristirtg right 'aeterninations under

I sect ions LZ throu3h Zc,lt provided thai tne foregoino shal I

atavenot be constr ued i n any fi:)llo€t ,as a I egi s I

deterlnination of whether or not a r(lcreational use sought to
':

be estab'l ished prior to Jrrly lr 19?30 is or lras.a benef icia'l

US€O 

---NtrH-S-Ef.IIj:lt{r Section 14. Statement of clairn

contents. {1.) lhe stdtement of clairn for 
.each 

right shall
include substantaal ly tire fol towing:

(at the name_dnct.6ailing arJdress of the claimanti
(b, the na?te of tire patercourse or water source from

if available;

(c) tne quantities of Hater and times of use claimedi
(o) the legal descriptionr ilith reasonable certaintyr

of the point cr points of oiversion ano places of use of
hrate r s;

(e) -the purpose of use, inc

'I

:.- -

!

>'

::'.':.-

luding,r af

-lu-

for irrigationr



LC 0O 9(,/01 , .

the-nur'ber of acres irrig.:tett;

( t ) the apprcrx i mite dates of f i rst putti ng Hater to

benef icial use fot the various anounts and times clai,ned in

subsecticn (c); and

2
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l4

t5

l6
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(e)

true and

bel ief.

the shorn statement that. the clairn set forth is

ccrrect to the best of c I a imant's knorledge and

(el Ihe clailnant

Photoqraphsr decreesr of

claim.

NEw SELI Iglr Secti on 15. Ai,andonment by

file claim. The failure to file a claim of an ex

presuml,t i on cf aban<Jonment of that r i ght.

. lJELSIf-IInNr Sect i on 15. C I a in: to const a tute pr i ma

facie evidence. A claim of an existing rigfrt fileC in

accordance rith Isection fz] constatutes prinia facie proof

of i.ts ccntent unt a l the i ssuance of a f i nal decree.

ll[U-iELIIgN-: Sect i crr I7. Not i c e of requ i rernent to

f i le claim. Ihe oci)drtment shal I provide notice of the

requarement to file a statement of a claim of an existing

yater right an subst.:ntially the folloxing fcrn:

hATEi( XIGHIS ;'IOIICE

FAILUftE 1U FILE A CLAIt.i AS i(TQUIRTO BY LAI{ {ILL RESULT

IN A l(TAUTIAELE PtiESUfrPt[.J,rl IHAT IHE HATER RI6HI 0R CLAIHEO

flay subr i t rnaps r Pl atsr aer i a I

other evidence in support of his

fai lure to

rebuttabl e

d)

-Il-
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I tiAIb!! F,IGHT HAS bEEr'l ABANLIOnIEO. ( Ihi s a ntroctuctory sentence

? shall be printed in not lesl than l2-point bo!oface type.,
3 This .ig notice of conrmencemeqrt of procedures. for the general
q adjurlication of exi sting ri-ohts to the use of uatel anrJ cf

n for certain rishts. Iivery . ;
r:' ' : .: . .

;t_:, 6 Personr iqclurJing llut f!.8' lin,ited to an inrJivictualr
.:.

.l Partnershipr associationr public or p(ivate corporation?
.:.

8 city or oLher Eunic ipal i tyr countyr state agency gr the

j. 9 qtate of ,t{qntsodr drrci f ederal agency or the Un itetl States of'
:

lo A,rericar assertifrg n clain to.an exisr.ing ,t'ignt to thc use

' Il of rate.r xhicn uoul<J be protected under the lax ds it
€xagted prior to July lr l9?Jr is not,ified that a statem.ent-

bf cf ainr to that right is required to be 'TileO vlith the

;|qiatqrqourtforthr:xat.ergourtdistrictrhere.nUateris
tt . diverted or r'lSed f or the .r i gtrg clai med no lqter than June

16 ' 30r .1983. Claims io, stock and domestac uses based upon

',,., l? :'instrea;n flow or groundxater loqrces are. exernpt fron this
'.' J!'

,,.l8fequirement;houeve'frclaicsforsuchu5esmaybe
".,:,

' 1 lg voluntari Iy f iled. Claims f i led Hith the (lepartment in a I
-:-.

20 oeclaration f iieo pursuant to the order of a distriql court
issue<, pursuant to tections u ancl I of Chapte r 452r Laxs cf

: ?Z I ??3 r as anenrledr af q .f ! so qxeflpt.

?5 Fol f urt.her ihf ormat i orrr contact the departme'nt of
Zq ndtural reloirrceE rrno conservat ionr l{elenar }tontaner f or a

. 25 copy of the I aw an(t an exp l.tn.rt i cn ot i t.

l?**\
_ .rZJ

- t2-
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_ NEd-SELII[]|I3 Section IiJ. Hox notace to be given. To

assure that all persons who tnay claim an existing water

right are no!ified of the requirement to file a claim cf

that r i gntr the departrrrent of riatural resourCes and

conservation shall give notice as fol lo''rs

(l) .It shall cause a notice printed in not Iess than

lO-point type to be placed irr a prominent and ccnspicuous

place in all dai.ly nelrspai)ers of the state and in at least

one neuspaper published in each county of the state during

the month of Julyt L9l9t and in .lpril of l9B0r l98lr 1982r

and 1983.

(2) It stral I cduse a notace in writing to be placed in

a prorni nent and consp icuous I ocat i on in each county

... :(3, It shall provide a sufficient number of copies of

the notice to the county treasurers before October l5r L979t

lgBOr l98lr and 1982r .lncl the county treasur€rs shal I

enclose a copy of the notice with each statement of proPerty

taxes mai leo in 1979r 198Or l98lr and . LgA2. In the

i mpl eme,ntati on of tha s suDsecti onr the department shal I

provide reimbursemeant to each county tr€asurer for the

F€.isonabl€ ado it iorral costs i ncurred by the treasurer

a.rrasinE frorn the inclusion Cf the notice required Dy this

S€'ct i on o

14l It shall [rrovidrr coPaes of the not i ce

- l3-

in writing
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Lc CtiEtrb t

tii ir,e Jiiess seivitbs i.iith df t ltei iotaled iii heiCila dt,iiHij

JUiia igzgi ahd epi i r or isdb, igair igsz; aiid iEa;:

iir ii.ie riai,iri tcitjii iiiay aigci in iis diSt?bti5h 0lVE

rioiite ih dhy othei rilailher ttiai iliil taiif utri tiia FUitib3its
(5r ihig Sdtiioti:

.dELlecrrttN! Seetioii l$i Fii inj idE ar SFAEial

icic,iini creai.ect; ir i Edth tiaiiii i i leiJ Uiidei i sEti,irrii ti j
shali ue acrompaiiied iiy d tae iii tha a;;rU;ii isr i4Ui 3ubjbtt

.

(a) thb iiitai ie.s ioi ali tlaiiiis iiiEa by tri{b irdiS6it

iii;jiiy cine hdter tcjrJit iiistritt indy riiJt dicEbd i46tj; :lhd

iul rici lee is ieQiJiied dttdfifiaiiiihg 5 tiailil iif 8H

€xistinj iiqht tirat aE inciur]eri in a oittCe tji S e8uit lil
ttia ttate or r.{ont,daa ;jiitj iihicH i3 Sccornfianidd bf d t€ttiilAd
tiipf oi ihet decitE br v€iif ied ds otrrai*iSi:drUai,eii ii, iHg

cc,dit i
izi theie ig esta'Liiisfiea .i rlatbi i igiii 6djUditatitiii

accoijhl iii the Edfii'drr<bd i6vaiitjd iuna 6i it,a StStU IfeUSUf i;r
At t f'eas ioi t ec tetJ trndiri I seci ioirs ri stiij iii i]rgi i ba'

ceposiibrJ in tia atccUirt to pii thd bxpdilSEs iiitUited fbi
ddmi iii si,eti hg t t,rri i atf ;;

Ntusri uoN-i saet i bii 2il. Adjdd i raI i ciii 6f el i si ir.i
r i-chts. tii The stite bf tronLiira i.iiit ii iAlat.tjh 6i iha'

:iti,oiiiey g€neiai ihall pei,lticin e.eth rratiri idrli{ ta' fUrlUife

;it iiaischs ciainins ai iighr dithin the uatei eduit AiStiltt

J
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to f i le a claim of the right as provided in Isection 12J.

(2t lhe requirement by the water court to file a claim

for an existing right is the first step in Proceedings tcr

the general adjudication of all existing rights to :the use

of xater uh i ch *ori o be protected uader the .l aw as i t

existed Prio( to July lr 1973...
(3) The Hater court snall moni tor the claim fil inq

procedure and nake any or<Jers necessary to assure taae.l y and

a'ccurate compl iance witn the claim f i I ing procedureo

IEU_SECIION. Secti ort 21. Oepartment assi stance to

Hater courto the departnentr subject tc the direction of the

water courtr shallr wit-hout cost to the water court:

( I I prov i de such informat i on and assi stance as may be

reguired by the r'iater court to adju<Jicate clair's of existing

r a ghts;

12, estao I i sh i nformat i cn and

aid claimants in the f ilinrj of claims

requ i red by I sect i on fa J;

ass i stance p!'ograms to

for exi sting rights

. (3, conduct field.investigations of randomly selected

clairns or claims that the Hater court determines Harrant

i nvest i ga t i on;' ano

(cl prcvide the x.rter courts with all inforrnation in

its 5rossession bearing upon existitrg rights.

!tU-5.l-C-Ll.OOs Sect i on 22. Prel i mi nary decr€e. ( I )

Hithan a reasonible ti;rte after June 30r 1983r the water
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couft shall issue a preliminary decree. ine prelirliinaty
:

decf ee - shal I be b ased iin--- [he data subma tted by the

department anc, on.:ny adoational data obtdined by the c6tlrtr
:

lZ) The prel i mi nary decree , shal i contaln : the

information and.make fn" deterlrinataOnsr fintlings; ahd
:

concl us i ons requ i recJ foi the f i nal decree under I Sect i 6n

?q )' 
i'

r' 
_ i'j'.

( 3) The .i{ater c6urt shal I send e topy of the

prei lminary decree to the dupdrtr.entr and tne iourt Shal I

serve by nrail a hotice of availabi'lity of the preliminary

decree to each person nametl ah the preliniihary decidEr The

clerk or person designated by the court to mail the rr6tiee

shallrrakeageneral,certificateofmaiiirrgceitifyin!lthat

a copy lof the notace has been placed in the United States

mai I r postage prepai <J1 addressed to, edch paftt ln the

prel i mi nary decreer Such ceFti ficate Shal I be ContlUsiv€

evidence of due and legal notice of entiy of d€eree.

(4l Any person may otrta I n a copy of the: prel i ni nary

decree uPon payment of a fee of t2O to ilre h,at€i Cdtlftr

U!f,sEcIltlM Section ?3. Hearing ori prelirr.inaty

decreeo ( 1, lJpon ob ject i orl to the pre I i mi nary dec iee b y the

departr,entr a persorr named in the'prel iml nar! decl€er or 6ny

other perSonr for gooJ caUse shownr Ihe departnent or SuCh

person i s enti tled to a hr:ar i nc tlrereon bef ore tlre rratef
i

cour t.

l'
E

t
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(2t hear i n<1 i s requestedr such request must be

with the Hater court 'ri thin 90 days af ter notice of

of the prelir.inary decr€€o lhe xater court shalIr for

cause shownr extend thi s time I imit an aoditional 30

if appl ication for the extension is made uithi;r 9C (,21s

If

!

s-

r'

c.

:

after notice of 'entrY of the prel i ninary decree.

(31 The request for a hearing shall contain a prec i se

statement of the finclings and conclus ions in the prelininary

decree. rith rhich the department or person iequesting the

hearing disaqrees. .Ihe request shall specify the paragr€Phs

anrl pages containing the f irrdings and conclusions to nhich

objection is made. thc requesE shal I state the specific

ground.s €nd evidence on xhich the oojections. are basedo "

(41 Upon expiration of the time for filing objections

and upon receipt of tr request for a hearingr the ccurt shall

nctify each party named in the prelininary decree.that a

hearing has been reguestetl. The court shall fix a day uhen

al I parties who xish to Prrticipate .in future. Proceedings

must 
-appear. 

or f iIe a statement. fhe court sha'lI then set a

date f or a hear i ng. The cour t cay conduct i ncj iv i <tual or

consolidated hearings. A hearin.l shall be conducted as for

other civil actions.

NELStsCTtPN. section 24. f inal decree. (f , Ihe l,ater

court shallr oo the b.:sis of the preliminary decree and on

the bas i s of any hear i ng that CI9y have treen hel dr enter a

-lr-



f inal decree aff a rmi nc or modi fying the pr

If no request for a hearinq is filed
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allor.redr the prel iminary decree automatically becones f inal r

and the court shall cnte'r it Js the f inal deiErrie. , :

(2) The final deciee ' shall estaUl ish the existing
rights and.priorities within the rater court dist.rict of

.'.,. . : ipersons reguired by Isect.ion lZ] to f.ile a claim for an
;.

exi sting riqht and of persons who f i led teclarations

pursuant to an order of a district court issued under

sections 8 and 9.of Chapter !.52t Laws of 1973.

(3) The f inal decree strall state_the findi.ngs of factr

along with any ccnclusions of lanr upon rhich the existing

rights and priorities of each person named in the decree arg

b ased.

(qI For each person nho is found to have gn existing
rightr the final decree shall state:

(a) the nar:e and pcst-office address cf the g},ner Of

the ri ght;

(b, the amount of Haterr idt€r anC volumer included in

the r i ght;

(c) the date of priority of the right; ..

(d) .the purpose tor which the water included in the
right is userJ;

(e) the place of use and a description of tne lando af

anf r to rhich the r i olrt is alrt)urtenant;

- ld-

,l'

rt

rr.

.h

b



LC 0094,/Cl

-(f ) the source of ttre water includecl in the ri-oht

(gt the place and reans of diversioni

(h) the inclusive dates during which the water'is used

each year; - :

(i! any othe:- info:'naticn necessary tc fully cief ine

the nature and extent of the r i qht.

'ItEli.-SEtlfglL Section 25. Appeals from f inal decree.

(f) A person 'Hhcrse existing rights and pricrities are

deterrnine,i in the f inal dgcree ray appeal the determinaticn

only if:

(a) he requested a nearin-'g and appeared and entered

objections to the preliminary oecree; or

(D) his r igh'Ls as cetermi ned in the Prel i mi nary decree

Here altered as the result of a hearinE requested by another

per son
.\:

lll An appeal from the final decree shall be taken as

provided by the Hontana Rules of Appellate Civil Procedure.

U.ELS€CIIQS.g Sect i on 26. Cert i f i cate of uater r i tht.

t{hen a f inal decree i s enEeredr tne court shal I send a copy

to the department. fhe department shall on the basis of the

f inal <iecree issue a certif icate of hrater right to each

person decreed an existirrg right. The origina'l of the

certificate shall be s€nt to the county clerk and recorder

of the county where tne point of diversion or place of use

is located ior recordbti on. fhe depr6rtment shal I keep a
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"? !'L "' i.iicste in its' bff ice in Helena. Alterv. . . sE

fecordationr the clerk and recorder ShalI aerid tne

certi f icate to the pdrsort t-o ,rhom the ilght is deciriedi

Section 27. Sectiirn 3-1-l0lr HCAr l3 aftehded tO fe
rr3-l-lol. tne seieral courts of this siate;

f ol I ow i ng arc, cou.rts of Just i ce bf th i s state:
' ( I l thei court of i iapeachment,r trh ich is the sEnate i .

- (2) the supreme court;
(31 the diiitrict courtsS

I9-I_Jhe_helef _c o u i. lsi
t+,-Ll} the jrr.sticesr coUrtsi 

-

t5i-(Ol the city courts and such other inferi6i courtS

as the legislatur€ tridy est<-.blish in any iiicorporated city Of

torri . r'

Section 2Uo Section 3-l-fOzr i4CAr li amende<i to resd!

"3-l-102. Courts of rticorrJ. itie court df linpeethmehtt

the suprere couitr the d I str ict cotrrtsr the-uaiec io.urii-t
and the rtun i c i peil cou ri s ,3re courts of rec<rrC.al 

.

Section 29t Section 3-1.:l00lr HCAr iS amendeci t6 ieail!

'r3-l-1ool. Lreat a onr tompoi i tl onr End iunct i on ct
commis.sion. A judicial rionii natiori tormissidn f ci th4 itate

. of Hontana is credted. tts function is to provide ttrO

governor. xitn a liSt of cirhdidates tor nominiiiiori to r'ill
-any yacdncy on the suprernc courtr cr any district couiti-:Gi
n--ttai.st-glurt of the s t.tte ot Hontana. f he conm i ss i orl shal I
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!: c-onrposed oi' seven merabers as f ol I ows:

( I ) four I .y mernber s rrho are ne i ther judges nor

attorneysr active or retaredr who reside in different

geographical areas of the stater and each cf'whom is

representata ve of a di fferent i ndusi.ryr . Dusinesst or

orofessionl whether acta Yel y so engaged or retarede rho

shal I be appo a nted by ttte governor:

(2) two'.attorneys activ€ly engaged in the

lawr one from each congressional di stri ctr whc

appointed by the supreme court;

(3) one dastrict irog" elected by the dastrict iu,Jg€s

under en el ect i ve procedure i rr it i ated and conducted by . 
t,he

.supreme court certifiett to such election by the chief

justace of the suprelne court. ' the election shall be

considered an appoantment tor the purposes of this part.il

Section 30. Section J-l-lolOr ilCAr is amended tg reads

.t3-l-1OlO. L i st subrnitted to goveFflot'o f he conmi ss i on

Stral l.neet forthwith after a vacancy occurs on the suPreme

Gourtr of g dastrict courta-Qr a rEllef-G,qurt and submat to

the governor xithin 30 days from the date of the vacancy a

I ist of not less tharr threL' or more than f ive p€rsohsrr'

Section 31. Section l9-5-3Olr !1CAr is amended to read:

"19-5-3OI. Flerrrbershi p. ( Ll A juclge or justice xho vas

a member of the PERS .pr ior to Harch 2 r 196?r rDay el ect to

remain under that system hy notifying thd puUi ic employees'
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retlrement board in rrriting of the elect beitoi.e

october lr 1967. .

(Z) Every other judqe of a district 16g1-i;gtaF
Gourtr or just i ce or the suprer,e court must be a rnein6,ei Ot

Sect i on lZ. Sec t i on t 9-5-{O+r HCAI i s amencieti i,6 read:
nl9-5-404. Contr ibur i ons by the stater Ihe st:rte tii

Itontana shall contriOtlte rnontnly to the fund a sum equal . to
6Z of the salary of each rnember. In additionr ttre cierk oi
each district court shall tr:rnsmit 6Ot of the fees toilected
under 2>l-29l to the stater rrhich shall f irst deposii, ltt

the f und 3Fr arnount eg.Jd I to 20? of the sal ar ies pa i6 tc
ttistrict jutlgesr-EileC-jgslgeis anrJ supreme court jU3tf CeS

rho are covered by the judges. retirement systdm atid tnen

deposat the balance in the state general funct. fhe Clerk 6t
the supreme court -shal I pay one-fourth of tne iees collectec,

:.under 3-2-193 to the putrl ic employees. re:i rement divislon
of the depart.,nent of administrataon to o€ credited to it"
f und. tl

Section 33. Section 85-Z-lOZr tiCA, isj amended tcJ read::

t E5-?-102. Def initions. Unless the coniex( requires

otherrriser in this chaprer the fctlor,inE def initions apply:
( I I t'Appropr i.tte.. me6ns to <f i vert r ihpdtrridr C?

rithrJr.aw ( incluclinq oy stoch f or srock waterI a q'u:antity of
rater oro in the c.rse of a 1>uu.l ic ag€ncyr to fetefv€, *ater

- 22-

ion on br

d

I
a{

.r.d
t

L

I



a

t,

r.!

.t

a

I

2

3

4

.5

.6
I

tt

9

to

ll

l2

13

l4

15

l6

17

l8

19

20

2l

22

23

24

2>

LC 009{r,/01

in a-cccrd.rnce vith 85-Z'

(?) "3eneficial use" means a use of uater for the

benefit of the appropriatorr other PerSooSr or the ptrblicr

including but not I ir.ited to a!ricultural (includirig stock

water)r domesticr fish and rildl ifer industrialr irrigationr

rininr;r munic i pal r po*er1 and recreational uses. a use cf
I

xater f or sl urry to export coal f rom l4ontana i s not a

beneficial US€r Slurry is a mixturo af 't{ater and insoluble

matter.

(3) *8oard'r tnertos the boaro of natural resources and

conseryat i on prov i ded for i n 2-15-3 lO2.

(4' r.certaf icate[ ileans the -a certif icate of water

r a ght .i ssued by the Oepartment 66der--85-t-21€v--sub3eetisns

tti-and-t3i-of - s 5-t-3dov-an 6-55-a-3*5 .

(5) "Decl arati onf mearls the <lecaration cf an exi st in9

r i gnt f i I ed H i th the department uncler €5-2-2e3 Seslj-an -il
fhpierj2Z:=Laqs-of-1923- '

(61 ttOepartmentrr means the department of

resources "n: 
conservation provicJed for in Tatle 2t

l5r part 33.

natural

chapte r

(7) rExisting right[ means a right to the Use of water

rrh i ch vcul d be protect€d under the I aw as i t ex i sted pr ier

to JulY lr 1973.

(Sl xGroundrat€r" m':lans any rater beneath the land

surfAce or Denedtrr the becj of a Strea6r laker reservoi'rr or
..

- z3-
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other body of surface Haterr

surface raterr

and whlch is not a part bf that

(9) nPermitr. .neans the pertnit to approprf ate I ssu€d by

the departr,ent under 85-2-3ot through 85-2-303 and . B5-a-3ob

tnrough 85-2-314.

(lOl "Person" means dn 
'individualr 

assoclationi
..

partnershipr Corporationr statb aeenc/r pol ltical
suhrJ i v i s ionr thc Un a ted States or any egency therecif r Or iihy

other enti ty

(ff) nPol i tical subdivisionr means any couhty,

incorpor'atetJ city or townr pr:blic corporation? pr dist.rict
cieated pursuant to state tav or other public body of the

3tate empolierecJ to eppropr i atC sater but hot e pr i uete

corporationr associationr or group,

(f2i "Xaste'r fieans :the unreasonable loss oi htatef

through the des i.1n ctr negl i gent operation of an

appropriation or xater distribution fatility. or the

appl i cat i on of Hater to any th i ng trut a benef i ti ai us€r

(f 3l il{atert means all uate r of the stater surfaie and

subsurfacer regardl ess of its character oi Sgnoer of
occurrencer includi nr; geotherural Hater and d i ffuse tur face

xater.

( l lr; r.l.le I I .. mean s any art

in the groundr however 'nader by

6r can be obtained or throu?h

-

c'

3!t

. l,:
1r:

If

.! .i

f

ificial opening or excavation

uhich groundxater is sought

rhich it flors undei natuial

-2q-
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pres_sures or is artaf icially with.draxn.r'

section .14. Secta"; ;;: z-nz, HcAr is amended t.o read:

l.a5-2-112. Oepartarent duties. The department shal l:

( I ) enforce -and 
sdin i ni ster th i s chaPter and rul es

adooted by thg b-oard under ti5-2-ll3;
( 2 I presc r i be Proceduresr formsr and requ i r€ments for

applicationsr per6itsr certificatesr declarationsr anct

proceedings under thi s chai-rter and prescr ibe the information

to be contained in any apPl icationr declarationr ,or other

document to be filed with the department under this chapteri

l3l ettabt ish and fo.p in its Helena cffice a

central i zed reggrd s.ys!e.0-qf,-4ll- exisli-Og--fj^9h.t$-and-a

publ i c record of permitsr certi f icatesr declarationsr t!3UDs

Alefisting-d.ght5-r appl i cat i onsr and other documents f i I ed

in its office under this chapter;
..

(q l cooPerate wittlr assi str advi ser coordinate

plans ano activities xith the federalr statet ,and lccal

agencies in matters relating to this chapter;

(5I.,O:n request ty any Personl coop€rate rithr

assistr and advise ttrat person in matters Pertaining to

measuring rater or filinq oeclarations Yith the department

gr cl airns of-e6 i st i ng-r, ighls-uiih a-uater.-sau[l under th i s

chaptcr.u

Section Jj. Section 65-2-ll3r P,CAI is ameneed to read:

x85-2-113. Bo.rro poil€rs and duties. (11 The board may

..
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piescrib-e fees or service charges tor dny public Ceivice

rendered by the departrlent tinder thi i chapter r i n€l ud i ng

.fees for the filirrg of applications or for the iSstjance of
permi ts and cer t i i i cates. Theie shal i be no fees for, the

,f i I i hg of oec I aiat i on. o, i or enr--agJi-ao-Jteleq--DJ-fbe

rlepar to e-c l- -at - -the-fs riuglt--a L -a- tsnre r- -g a! G -s I fcc,t h e

issuance of certificates of existing rights.
(2t l'he board rnay adopt iul es neces sary to i mpl erient

and carry out the Frurposes aird pi'ov i s i ons of th i s chapte i.
These rules r.iay include but are not I inited tq iuies i,c:

(al govern the issuance and terms of ihterin permats

iuthorizing an apSrlicanr for a regular permit unddr this
chapi,er to begin apprepriating hrater irnmediatelyo pending

final approval or denial by the department of the

application for a regular permit; '

. (b) rerluire thc owner of operator of . appiopiiation
faciiities to instali and inaiirtain suitabie iontiotiiiig and

measuiing devices; l

(c) requi re the ownei oi operator of appropfiation

facilities tJ report to the departrrrer,L the rea<Jings of
Deasuri ng devi ces at reasonable i nterval s and to f i I e
rePorts on approp r i at i ons : and

(d) rel]ulate. the constiuctionr user and seal ing of
wells to prevent ttre Haster contaminstioni or pellution cf
groun drater i

I

2

+

5

6

i

9

io

l1

l2

l3

l4

l5

l6

. ir
18

I9

20

.2L

22

23

24

25

d

U

ai

t
tr

t

-26-



a_? t LC 0094,/01

_ (3i 'the boar<j snal I adr.,pi ru'les provicing f or anc

governing temporary emergency aPProPriationsr rithout prior

appl ication tor a permit I necessary to prot€ct I i ves or.r
<..
t

:11

I
2

3

tt

'5

.6
.i

7

proPerty."

Section 36. Section 85-2-ll4r l4CAr is amended to read:

n85-2-llt. Prevention of HESt€o (f ) If the department

aScertainsr by 3 ,neans reasonclbly considered suff icient by

I
g

lo
ll
12

l3

l4

l5

l6

l7

IE

l9

20

2l

2z
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24

25

as

of

a:

i tr that a person i s east i ng waterr us inq hrater unl awf ul I yr

or preventing Hater from moving to another person having a

prior.right to use tne sdrne_r it rnay petition t.he distriet

court super-yis i nq thg---rl i Slrfoql i en---Of-- uate-f. ama.ng

-AtrpaagIi3lors fgg6-!-Ee-54!lf,se to: ;'
:

("1 regglate the controlling works of an-aPPropriation

may be necessary to prevertt the wasting or '.unlawf ul use

riatir or to secure lrater to a Person having a prior r ight

the person xast i ngr unlaxful I y usi ngr or

anothe, . , .r 
i ght f ul use of the water to

from doinq so ancl to take such steps as may

to renrer/y the uaster unl arf ul uS€r or

(Z) The department rn;!y attach to the controlling works

a xritten notic.er properly. dated ond signedr setting forth

the . f act that the corrLrrrl I i ng works trave been prope r I y

regrrleted try itr ilhich nocace shal I be legal notice to all

rl

a

its usei or

( b ) order

interferino with

cease and des i st

be necessary

i nter ference.
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Perqprrl_ i ltgrested
!he yq!e;.

in t!1e appropriation cr distrioution cf

(31 The dgpaltnrpnt $ty a!iq <lifect ats. g,1n artolney or

f ?gqgit the atto1l;ey gene!'a! gr 9'unty attorney .to lrr in,;

rYiq tq enjo!n cqph bJe;g?r U0lerfql Hrer q!' intelfeJcnce.,'
tFclio.,e 3Ir $ectien P-tr-?-tglr $Clr ig qmepoe4 to read:

' :!p5-2:40.I: Pr!of ityr (tl As bqtqeel a.pprppff ats;sr the

fifgt in tirne "ig ihe firqt ,in tight; plior.itv of
,:

nPPtgP!'i -at i gn deei agt ing l rrCe the r i eht to Ff event chanrJes

by t ater appr9'pr i a;.or 9 in ,the cqnd it i o1 of xqter gccur reflcel

quch gq the i ncleqse ef decleq.qe qf stf ee0f 1q!' pf the

" ! ower i ng of q Hater tab I er artcs i an Freslurer or tiate r

!eyetr if the fllior eppropf iator cao !-easonpQty qlerqiqg nis

Watqf right- under lhe ctrangeo condi ti ons. .

,

l2l frioqity of appropriation made undef this ghaptsr

geleq ffof lhe fiting of an appticatagn fqr ?. pefniq hitn
!hq depatt$eo.tr e)if gF! .ts g.!nerrri le p;ov iQe{ irt .Qf=f-30!
thlough q5-?-303' q1-?-lqor e5-?-.1r0(3tr apd q?'?-l;l?

(il P,rior ity o,f apprppr iation perfecte-d- bef qre Jqt y lr
l??1r shal ! Da deter'tiqed a-s. preyi ded. :n s.?-l-*€t-thr.ouqh

€5-2:2*6 Da!!_Z_qf thi, l_Ehputer.r,
lectiqO 38: Sqctio-q sl:2-4e5r HCAr iq Amended t* fqaot
r,85-2:{O5.. f;rocadure fpf d.eclar:ing appfqpriaticn

r i gn.ts aDanc,on.eo. ( r ) rilrt:n the crepartrent has re3sor.r to
bel i eve th.:rt .an irppropr i Jt or m-ry ttcye abonci-one(l h.i s

,'

,'

.. l'
|r,

t:*
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epi--i'cit; i:';.icn r i 3i,t Ui,ir,ri 8i'2-4O4 or Hhei an':tha:'

appropriator. i.n the opinion of the dePartment files a valid

claim that he has beien or yi t I be in jured by the resumption

of rrse of. an appropriation right alleged to hdve been

abandonedr the ctepartrrenE shall petition the district court

thieh-deternined-the-exi3tin9-;;ghts-ia-the-soutee for -3p"
sslJOl.I-JheLe i a-the---OjJelglao--of--tr1asL-Pf--!se of the

appropriation in question is-Ioc-afeg tc hold a hearing to

determi ne whether the apP, oPriation right has been

abandoned. Proceedings un<Jer this section shall be conducted

in acccrdance xith tne Uontana Rules of CiviI Procedurer and

appeal shall be taken in accordance yith the l{ontana Rules

of Appellate Civil ProcedUr€o

(21 At the hearingr the burden of Proof shall be or!
:

the depertment yhiclr must establ ish by a preponderance of

the evidence that the appropriation has been abandoned under

g5-2-40{.

(3) The determination of the court shall be appended

to i-he f inal decree. f ne department shal I keep a copy of the

determination in its office in Helena...

Section 39. Section 8i-2-405r l'lCAr is amended to read:

il85-2-q05. tsistriet-eotrt--supervision SUpefy.iSOf of

brater distribution. (f, lhe district courts shall supervise

the distribution of ttrater amon..J al I appropriatcrs. This

supervisbry authority includes the supervision cf all water

tl
a.t

J
*

'.' :.
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conrrlissicners appointed prir:r or sutlieoUeni,. to july lt Lgi3"

f he Supervi si ori shal I be :{uverned by th€ priniiple that

ftrst in tinre is f irst in ri,glrt. A-djjtlisl-Esuf!-slafl

r eL i h -ilJ is h- glue [v r.s iao- ef w e! er -o i-sli thq! i-o a- -u he o- =E..-llil t e r

.g qu Lt-assuo es I e s peirs ji i llf, y- f.s r.- su gh 
-sup 

e r lll s i on .

l2l Hhen a u;rter di sir ibuti on .controversy ar I se:s dpcn

sct rce of Lrater in which existing rights have hot 'treen

' ileter,nined accorrJing to 85-e-t0t-throuEh-85-?-a+e Oarrl3jf

this g-h4!9rr eny par Ly to the cont rovers y may pet i ii on the

distriet u-g!e.r court f or rel i ef . Thejdepaftdtent-stra**-be

se rved-xith-proeer: -ia-an, -proeeetliae -under -thi s- -s ub Seetie n
'':

end- - sh a** v-- x i t h in -t -r r:aio fl €b+ a-t+nrc -t he rc a f te r v -notif y- tlr e

court--nhethe r--it--i ntead: --ia--its- -dis€ r et+onv- -xithin--6

f easiin a b* e - - t i fi e ? i to - b e gin - p r.oe e e d i a g s - te -de t e r m i ae.a x i st i aE

righi : - in-the - : o u i e er - i a- s e e o r d a nee- -r i th - - lra f t - - e - -6i- - t hi :

ehc o t er r- - f he :' de p a rt :ae at- - nayT-.+f -- +t - d ecl iric s - to -e drnnrc ne e

proeb ed in g: - t O- d e te rnr i ne - e I i s t in9--; I qht a - * + fi ; :t he- j ai ur ie v

iaterveac--ds--6-part7-in-the-proeeedingr The i+rtriet court
from which relief is souqtlt niay giant such ihJtrnctive br

oi.her rel i ef whi ch i s hecessary anct appr'crr i at-e tc pie serve

property i a ghts o r the st,rt us quo Ft-1nd a ng the depaithenta:
deeisioF-rhether-to- ceternine-exis ting -r i ght s-in -the-: oure e

. 
ot-the-dcportne ntts-oeei:i on -to-iat er vene-G r-c-p€rtfy-a:- the

c6re:fioy-ber-{f -the -oepartGent-tiee: -not-p"oe€ ed-t o-obtain--a
deterrnination--of -:ex istin-i -rightr r -the-d i!tr +et-cocirt-shail

I
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s et!+e-only -the =e on trove r57-b€ttceen-the -P sf t+es iEs uaagg o f

lbejjllaLjecLee.
(3! A controversy DetHeen al:ProPraators fron a source

r{hach has been the subject ot (:! genera'l deterr,inataon of

existing rights unoer €5-a-eet-through-85-e-a*e partl qf

lhi5-c.bagtSr shall be settled by the district court xhieh

i ssned-the-f ina +-deer ee f tf f -a-go!Oly- a OJ h i S.-h-a--d i ve rdo! c r

elege of--uge- ge1gAoe tq--ths-contr.alcefsy-j-slqCnted. The

crcler of the clistract court settl irrg tht, controversy may not

alter the existing right,s and priorities.established in the

final decree. In cases invclving permits issued by the
,j

departmentr the court may not amend the respective riqhts

established in the pernrits or alter any terms of the permits

unless the permits are inconsistent or interfere xith rights

ano priorities estab'lished in the final decree. The order

se.ttl ing the controversy shal.l be appended to the .f inal

decreer and a copy shall be filed with the department. The

rJepar tment slra I I De servei.l x i th process in any ' proceed i ng

unoer this. subsectionr doo the department ,rayr in ats

discretionr intervene in the proceeding.rt

Section 40. Cirdafication- (f) Sections I through 9 and

sectaon lt of tlris act are intended to be cocitieC as an

integral part. of I itle 5o and tne provisions contained in

fitle 3 apply tc thi s octr

l?t Sec t i ons l.;. throu gh 26 are i ntenderd to be coC a f i ed
.

-3t-
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( 3) t f the pioV is i ohs of thi 5 ae t 516 6ot €orit f ieo dii

si,ated abovet the code .o*,ni ss iohai Shai i add to the f,cai if
iieceisaryi 5tatut.oiy langijage to cbriirey th€ iniiiit 6t ihis
sect i on.

Section 4i. Repeaier. 'Sections 8i-2-2Oi thiougii

.a5-Z:2iOt l,lCA i dre iepeal eci i
Section 42o EffcctiUe date; SeCtlons 8i 9r and !O of

this act are etfeci.ive upon passage anil approvai.

',. itnd-

of title 85; ihaptei .t; ehd. the

in Titi"-bs, chaptei lt appli tii thii
&.

''+.
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SEIIINAR OI{ HATTR LA}I

Conducted by Professor Al Slone
for the Subcomnittee on l{,rtar Raghts

JuIyl 1977

Al St.ggg: t had this brief outline clistributed t,o you
that lras not fgr the purpose of shoHing you hox re.re going
to progress during this meetingr although if it turns out
that rayr xetl I jrrst go strai3ht ttirough it i n order. gut I
hadnrt intended to do thate r intended this outline toraise a nueber of different qun:rions that might ring a bellin your mind that we xould rant Eo 'Jiscusso So this is not
i nten,led to 5e the di rection cf the fl oxr but ratner, I
thi nkr the di recti on of the f lo,r shoul d be determa ned by
your interestsr your questi onsr lour comoents, your
declarations. so I real ly osrr.t hal/e i t structurerl as
woulo appear from traving set up thc outline. It is totally
unstructured and retll just see xhat kind of interests you
lrant to d a scuss and f hope that I. can hel p i n that
di scuss i on.

Just as
l{ebs tel r

a
rho

stitftr I nould Iike to quote to you from Daniel
saids

t cf'fresh uater

100t
75.72\
O. OOIZ

r.1,lE
rOo:It

. .olu

I l. O5Ii
13.835
.o031
.O35?'

nHhat do re want xitn this vdstr Horthl€,sg ar€dr this
regioo of savages and xi I<i beastsr of desert.s and
rhi fting sandsr dnrj rtri rlui ntJs of rlustr of cact,us ancl
prairie dogs. To what use could re ever hope to Put
these great deserts and those endless mountain ranges

impenetrable and covererj to their bases xith endless
S llOtl r '

fhatt s rhere 1s sf tlo

I thought you'd be interester, in sone physical f '-icts xi th
respect to the occurrence of naterr

Some physical factso
lo Occurance of y6t€f : :za I I i'on Ar

' 3r gc'eans I 1176or ooor goi)
b. To'tat fresh Hat,er 331016ro34
(fl Polar ice I glaciers 14166$10OO
(Z) Hydrated grrth minerals 336
(3) LAKES l0lr0oo
(4t RrvERs 9.r3
(51 SoiI aoi sture 2OI4OC
( 6, Gll:

ir To 250O f'L. 3ro48rOOO
b. 25OC to l2r5OO tr565rOOO

(?) Plants and animals' 915
(3) Atmosphere llrS0tl

cl Hydrologic cYcle (annuall:
, (f , Precipaation on Ianrr 69rOOi)

( 2l Stream runof f ?-4r 46o'

2. The 48 states averaEe about S0ufyr.t but rith qreat



:.

variationo

7. r,lontana out f I or-r unof f 3

RiYtr z Stati on: Auo cfsr
C I ark 'Fk. H€ron l9r 9tO
Kootenai Libtry ltr860

. YeI IoYston€ Sidney ltrBlO
H'issduri x<llf Pt. .9r.1.70

.lr -t lr'

A' /yr o

I*r{OOTOOO
8r 587r 0OO
'er Bsor ooo
61639r OOO

*e Compar i sons:
Colo.R. avero virgin
l,l i ssour i R. at. Kansas
C cl uorb.i a at nouth

' sacramento .(at Sacto.I
San Joaquin (at Vernal
fracy and Hodesto.)

At /Yr.z At Storage:
f lon 1922-67 I3r?OOTOOO 6{rO0OiOOO
Ci'ty {OT5OOTOOO S5IOOOIOO0

lSOrOOOrO0O 55TOOOTOOO
lTr4OOr0OO ?

i lri Dtt . 3r{48rOO0

trell; r.hat.s about the laii.t Itll be dealing quite so ouch
r'i th just phys i cal f acts.

Anercnrj.tl,ion tsr-riirrariaoJIrte.Er-ef-dater,-Eights
l{e ari:t as you ol I knoxr an appropri ati on. doctri ne Stat€o
l{e use. the appropriatibn system l'or Oeci,ding rho has yater
ri'ghts. The?eforr..r i't i s softdti.mes confusi ng xhear peopte
re:fer to persons having riparian rights in i'loncahar or in
the rColoradc doctrineo stateg.. Ihat re refer to theie
really is the .right of 6ccessi navigationr and recreation oi
use of a xater Surf.ce or 6f :r stream rather than a system
of weter rightSr

As in tne case of ttte f,g.f,edgrated saljsh--t0tl Eoot€Ilai
Ir[!.g1 t- -!ai890r Judse JSinesoh found that the Yarious
lanoolrners on the south half of Flathead Lal(e have fecleral
comn:on law ri.parion rights. if tou yere on another rind of
l.:kr: in l{ontana yhG}re the south half ras not or.ned xithin a
reserydtionr you nould probably be nelci to nave riparian
riqhtr to rharf out to Hhere you could utilize a canoe or
motorlro{t and uti I ize a l6ke.of Stt€atlr

So xe lrave 1i pari an r iqhtsr 'but rte're not a r i par i on iyste.[
statri so far as water rights -; the use of xr3ter f or
c-or,sumpt a ye or othbr IrurPcses aie concernbd. fle r,o
di sti ngu i sh lretween appropii:rtion states and ri pari ah
statesr although they all have lhat type of riparian Tights.

SePrgseotati ye--Both: I roui'o t i ke to knor rhat you mean Dy
the udual use of the xord 'ripatiaprr.
lf SlOOe: There as a dual use of the wbrd. A riparian
system of rrater ri.;hts is a sygtein of shariiitt alonq a stieam
th.:t i s not rf i rst i.n ti mer f i rst in r iqhto but rather that
evrrryborJy alonrl thei stieai:t g[:ti to make a reasonable use of
tne strearr. 'Tne earl ier view of riparian rights *es that
evr:ryhody alonl the stt€dun haril the right to have the stream
flor.' in iis n.ltural state as it olrays had rithout

' depl et i onr d i mi nut i onr or al tdi.'rt ion of i ts qual i tyi But
th6t ras so restrictive that 'Rost of the ripariari iight
jurisclictaonr rhich uould. be m6st of the east coist ahd
friorgs,t, ctranqe(, to the doctrine of reasonablri usei ^ing!rtoctriire says that iipatiilns Gon nnake a- reasondDle u3'd 6f



l).
the irater' But they <ionrt hayr+ a priority. Itrs a sharinr;
- everfone has equal rignt. tn a riparian systern you Conrt
usually run anto lhe doctrlne of prescription or.rdV€rse use
because there is no time I imit xherr a pers6n trigtrt want to
€xercise his riparian right. If he <iecides to put in a
little garden in lo7?r and thc streirm is alre;rdy quite
compl etel y ut i I i zed r her s rrot pr..remptedo The fact that he, s
Iatar does not make any difference. The question is uhetherthis is a reasonable use in comparison lrath tha various
other uses of the riparian stlc.iirtr

EePfgse0tagiJ.E- Ralb3 coe.sntt rni s have to oo wi th
conta.luity?

ll _Stoge: It has to be riparian landr |€So There ara twodoctrines on that. One is that of ggi.ty of tille. A porson
oay nave a narror bit of riparirro I,tnd close to a stream 3ndthen buy some aclditional land contiguous to thate cnedoctrine is that sc long as there is unity of tatle then itall has ripar ian rights.
The other doctrine is souf.eg g-L_iitle. That is that you
neyer can expand a riparian rifjht and only thae land that
has been in single oxnership xhicir is riparaan to the stream
has riparian rights. Undar the latter doctriner riparian
land contanues to diminish because every time :ny Ianrt ig
cut offr it irill never again have ripari.rn riohts.
Thatrs the riparian syst,em of water rightso The ctlrer sense
in rhich I rras using ripari.3n Has that re can all have lancl
th':t is riparian to a stre.rn or a lake and re gee ra?hts of
access and utilization for purposes of boatingr batningr
f ishingr or sonething I ike that as a consequ'r.rlc€ of our
having riparian lando And thos.; are riparian rights alsor
but itts not a riparian system of utilization ot' *ater for
donesticr industrial r miningr a'_iricultural purpos?sr rltco

Reqfgtentat i Ye_ItUlb 3

systr:n?
How many statcs have the r i p;lr i an

AI-.StOOg: All of the strrtes irdst of t,ne 9lrtlr xhrradi,rn --
ec3St of ttrat column of statcs Hnich is North Oakotcrr South
Oakotal NeDraskar Kansitsr Oltlahrtnar an..t Texast Al I of t-hose
uere riparian doctrine st,ateso Nox a fex of thrls€ states
env i r:d sr17 appropr i at i on sy stem ;rrtc a f et of them ad'rpted
the irppropriation syste;a of brat:rr Tights. Thc'y chanqed over
utilizing ehat they called a police porer -- sometiores rit,h
a constituticnal d,nen,Jmentr but usual Iy by Statutr:. If Itm
not oi stakenr Tenne.ssee i s atr appropri ation doctri nt' st;:ter
In ;eneralr it.s fair to say aIl the midxestern arld ec'Istern
st ates started out as r i par l6l doctr i ne st,ates.

The riparian doctrine is so restrictiYe with respect to
rlr..:re you can use the diiter th;lt ;itost of those states llave
found at an unsati sf .rctcry Sfstr:ti:o They Hant to be .rble to
get t-ha yater axay from the rip.rr ian land in orcrer to m.lke
use of it f or a city or inclustry'or somethinq I ikt thato 5o
they have rJone to I r:gi Sl at i onr tih.It theiy haVQ €lt\lr;:rl rr;r x i th
is a combinationr oy loEislation of the rilroriirn doctrane
uith statutory pcrnri t syttens. They c()mc' c lose to

r-\- j
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approxirnating aspects of our onn appropriation system.

BgEfgiintat,jJe', SgrllI: Under tne mecnanics of that system
ar€ there notice requirements or any of those kinds of
ttrings'l ikr.: fou uould have here f'or appropr iation?

AI-- tlqge: Ycs. l{here you have these changes by
Iegislationr they usually xill .lo for permits and noticet
.en<t lll of that. The. ctiscussicin of the riparaan system i s
strictly Oy way of acadenric back:: round for thi s comoittee.
I .{ont t thi nk you are real I y .ioi ng to care about detai I ed
ispqg3s of the riparian doctrine. You rill be running ihto
tltoughl probabl yr probl ems irt other restern states that
adopted Hhat is knorn as the Cslifornia doctrine of rater
rigEts.

Tire <loctr ine that developect i n Cal i fornia i s not too
illo<lical a doctraner but it is an arfully diff icult one to
uork wi th.

All of the United States and its territories sdopted the
English cornmcn lar -- that is the basis of our lay. Under
EngI ish comoon la*r ,the ripari an doctrirre uhich Itve just
been talking.about is the basic lan of raterso 5o
Ccrlifornia thoughtr xellr rhenever anybody got a federal
pat''rnt to |and along a streamr then he took Hith that the
federal 'iovernmenttS riparian right. So you have the
riparian doctrine in California.

i{eanrhi ler the trt9ers and their successors rere going and
apprsorioting Hater :- just diverting i t out of the
lratershed -- rhich is not a parmissible thing under the
rip.arian <toctrine. Cal iforrriar in l85o and lE52 passed
statutes saying tnis ras O.Ko The only thang ras th€t 'these
people rrere on federal land and so the California statutes

. xr6rr(? real I y just an L'xerc i se i n f rqre speech hy the
Cal i forni a I uga sloture.'

I'n fe66 aft.er lievaoa xas admittert to the trnion anct after the
discovery of tha Comstock l.odel Senator Sterart of t{evada
$ot through ConJress the Lode l'lining Act of ld66r rhich is
really tl',e gonesis of xestern HaE€r lan. This act said that
the r i gnts rrf the nr i ners Ooth to the i r I orle cl aims and to
thear rrsg of uater shall be naintained and protected. fhus
i t- recot"lnized the custottr of of i rst in tirnor f i rst in liqhtc
i n the mi ni ng co.rntry r oot onl y x i th respect to ai ni ng
c.Iaims but aith r!:spect to Hater lar.

So the Cal i fornia <loctrine lrdsr as lrorked out ' in the
horrible olo lontt case Lgr.-v.r-tlggior itrl 1886 case ( it took
them that lr>ng to Hork it outl.r you dadntt acquire any rater
r i {Int under th€ aPpro.f,ri lti on doctr ine Oef ore the Congress
pa:iseo the Loce riining Act of Id66. This uas because these
people rere cctually just trespassers on tne federal domaino
f:ut ttrr:re rrerr: fet*:ral pstentsi urldef the homesteaO AC.t Of
1862 pnd othe.r transfer.s of. Property frorn the federal
ltov'erninent to ;rri vate Parties' ftrey acqui red riparian
ii{lhts. 5o the oversiropl i f icrl brief priority in Cal ifornia
is: ( f0 the pre-1.366 repari an qfaots from th€ U.S.r ttren 12,
pre-18!5 crpriliop(i at ions Ihi ch' 'iate as of 1866r and the|fl (31



post-IE66 appropriations and ri.para.rn ri ghtso Aod. thatts
the gist of the california doctrinetr

Tne CaI i forni a doctr ine Eeographi cal I y forms sort of aparenthesis around the stract appropriatiofl stites. you
have Hashingtonr clregonr and catifornia along the pocific
co€rst trnd North Dakotar Sourh Dakotsl t{eoraskar Kansasr
okl ahomat and rexas. All of the rnountain st<lt€sr Hontanar
rdahor Hyomi ngr utahr f{evarjar Lol orador. Arizonar and irer
tiexico are strictly appropriation stat€so All these states
declare that the lan of reparian rights.ras never a port of
the lar of the state.

t

lfontana treated its rater rax scrictly as,appropriation fromtne beginning. This xas declareil .JS tttrb situetion in
l,letgl er vo ai Bs;figgl.ty Cqs i n L921. '

The trouble with the cal ifornia doctrine r*as how on earth toint-egrate systems xhere one pererrn has a right to takc.rdater
out of a stream ancl out crf the rrotr.,rshed ancl another lt.rs tlr*right to have inat )rater f lor pest has lanct uith egu"rl
sharing and no P{iority in ratcr use. So essentiallyr it.s
an unHorkable doctr irre. rt has some hi storical louic to i trbut to try to arhninister tlro enti rel y di f f erent systems oF
xater law on the same str.esm is a me55r (And thas is a r,e.ss
thar- 'rre may. be coning to ritn respect to sostc of the federal
rightso) Theref orer aI I of the Cal i fornia doctrirre sta:eshave really abandoned their riparian riqhts to the ex+r,snt
th+y can. Theytve lioited riparion rights to Hhat a person
actualIy put- to a beneficial sser Instead of saying a
pr:rrson h.rs a right, to haye a stream flcw past his len.rr they
say riparians have a right to the amount of uater they can
prove they have actuelly put to a beneficial ure during the
thrae-year period praor to the pass.rg+r of thi's statute. In
California this Has done by a I.)28 constitutional amenomene
nhich was uilheld in thr'-,e Californis Supreme Court Grts€sr
(The Oregon ttater Code of 1909r tne l{ashinqton Hat,er CorJe of
l9l.7r the tlorth [rakota h.rter (.orle or 1955r South )arota i n
L96Or Nebr.-lSka i n l9iJ3 t anrl K.rnSiS i lr lr:tlst antl lgq7
statuteSl tJklahonra ilt t963r antJ fc':xas fol lowinr-i the ltelrtrofit
Plantations case in.its strEanr attjurlication act ctf 196?.)'
So ttrey haver really been urta{rlr. to work rith thc California
(roc tr ine anrl have gone pu rel y to statutor y appropr i ati onS
for alI future rater riEhts afld'tfley cut doun their riparian
right to Hhat lras actuatly put -.o tren*f iciol us€.

Regrgsgo3gSiyr SguILt : Coul <l you expl ai n hol, Texas di d
this?

The Texas Stream Adjuoicatiort Act of L967 provided fo'.
actual service of notice on eviiry krrown riparian ri'rht.ancl
publicstion. The ripariatt riqht holders yere r.:'quired to
supply proof of rhe actual qr,:'intity used durin'J the three
yei.rrs prior to l9o?. Since they had served ever)rone they
could find anci publisneo noticer the act provides -- and it
has been uphel d -- that there xi I I oe no ri pari on 6i r"1nti
that drre not a part of the suirsequent dt?cf €r: thirt f oI I ors;
Tht: Texas xat{-.r 7 i rlhts Doard takes al I thr' decl arata ons .rod
clairns of riparian rightsr revie)rs themr ano Prepares a
prelininary decree rhich it submits to the Texas equivalertt
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of our dastrict courto Then Lhere is an oPPort,unity ior a
hear i n<J -- a consi dcrabl y cumtiersone Procl'ss. Ul ti matel y a
decr.re is rendered and it is final -- there are no Past
ex'isting ri.;hts fol loring that atijudicationr and there rcill
br: no future riperian rit3hti'bitcause a t9f7 statute saad all
Hater riqhts routd be..acguired by permit and appropriation.

SegnlCf-Tgrnage3 Oo ony of these states that have converted
to the Texas concept have a constitutional provasion like
our s?

AI-SlcSe: Iclahors is piobably the closest to oursr but they
hlvenrt had thi's part icul ar .probl en. Some of these stateE
did ?-his conversion rithout any constitutional anendnentsr
as i n the case of the Oregon Hater Code of l9O9 and the
l{ashirigton Code of t9l?. Texas did not have a
consti tuti onal chani;eo

Regr.e.qeOtqtiYe _RoIE: .I f
Irho made the chan;es?

it rasn't made conititutionailyr

Al-Stgne: 'fhe legislatu're and Lhe ccurts. In Texas the ray
ras €Ieared by the llelnront Plantations Case rhich uas .a big
compl i c rt,:rt. su i t on the loxer P.i o Grander The sui t involved
s ,logd deal of res.rarch anto Sparrish anr, l{exican rater lar
ancl it finallT resulted in the Ti:xas Supreoe Court declaring
thaL ther*: are ,no i nher*nt r i.;,ar i an r a ghts under a Spani sh
or Hexican ,j?ant. You only r;ot a Hater right af it xe're
(jrantec! you. The mere 'fact of nav i ng r ipar i an I and al'ong
tl-:G il'i o 'Granoe ci o nct conf er n rater r i ght. 5o tne
I r:gi sl aturg fetl t there Has no pruiller. of ;r xhole rlunch of
ancient rillariiln rights an6'enacted the Stream Actjuctication
Act tc sirnp'ly stron,larrn.the iip3rian rights that did exist.

Sor r-'xcept, in i:al i f orniat thi s has been done xithout
'const i tut i onal chanqe.

orllii or-cf- th €- apBf, oP r i s3 igqs-sl,t lem

Ttris r.tiscussicin a'ims at the 't{ont.rnd system 9f xater lar but
i t ,rLrpl ie-'s ttt i'l I of thr} Colorado doctri nc state-S --
Hontan.lr ICahor Ut:thr lryoroi ngt t,levadar Colorarjoe lleu ,'lex'lcor
and. Arizona. .

Thr: bi rth and <levelopmcnt of western Hater "lar is inti'natel y
concerne<t with the developmerrt, of mining lar .rnd CI'ining
pol icy in the uni ted states,. l'n €nglandr the croxn had an
int,,lrist an mineral Property ireneath private 'Iandr aod
t,nerefore vhen i t estebl ishe<t colonies in Anericat EogIan<l
.hact :\o iriterest in the mi neral5 beneath pr ivate property in
th€ crilonies. Folloxi ng 'the i<u'Vol uti onary tlart and before
the'forrnation Of ttre Unit()d'St;icesr the colonies s'ucceeded
to the c'rorn's righrs 'i:a rninercls. Tne Continental
C2n(iress, in the .:ririnanc+ of 'I 135r provideo f or the irale of
I arr<l i:n or.1er to try t() rrs'i s i. mon,Jy to pdy f or the
Revol trt i onitr Y Har.

After the formatiorr of 'the Unfi'on in 1789r dttemPts Yere made
.to .r.g.i.s.e milney llfrou!fi 'tttc: S.:t'l,rr o,f 5lub'l ic 'Iand as a Capi'ta:l
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dss€tr fhat xas pretty fiuch of a failure. There Has.a long
pcriod of vary fex solrls and very t ittle oinang octivityr
Poople just xent crut .lotl settI.-.tt t:n I anrl but didn.t pcrT fcrr
i t. In lSOIr Congress pcrssed a;l &ct .that [,rohib i ted the
acqrrisition of any anterest in pulrlic lands simply by
s.:rttl ecent or occUr..incf o Sti I I they xerenr t makin,.J muc;l of
thr:ir atteopts to sell lanrl.

Con'trress then oassed the Generol preeirirtion Act of tit4l f etr
th€ sale of 160A. grants f or o '[I.25 pcr acre but. reservinE
all mi neral ize<l I anrls. fhat reservation ,if minaral ized
Ian',Js continues in our land and mining pol icy rith respect
to the. settlenent of the Hest.

The Treaty of Guadalupe tlidalgo of Februory Zr 18(8 ceded to
the United States a vast area of I and rhich included trll of
Cal ifornia and Nevacla and oth,?r lands. Just a ueek bef ore
it Has sign:dr golo ras discoverr:d on January 24r tB48r at
Colcna on the South Fork of tha American Riv+r betreen
Placerville and Auburn at Sutterts ltillo fhis y;rs kept
secret for atrout sax uaek5r thelr tnr: gold rush CorrmenCGdr

Al though re think of thr: .q-:ter s .is people rho troveled
across; the continent in various tylles gf rajons and across
the i sthmusr it Has actually an i nternational -golci 1 fu.sho
There rere t{elsh mi nersr iierman minersr Chinese miners, lots
of Chi l ebns e l{ex i cansr ;'rnd pei)pl e f rom aI l over the worl6.
The pogrulation rJrev frorr ZrOo'J co 3r0oo to betneen 2OOroO(l
dnd SOOrO0O in the course of three years. '

Tirese people came upon the federal 6omoino They didnrt onn
tlre I and. H€ di dnr t real I y h.rve .)ny :ni neral pol i cy ercelrt
the reservetion ' of minrrrals. So they took the federal
ninerals and there really ras no U.S' force to police this
sort- of thingr They spredo up and doxn the mother lode
country of Californiar fror arourrci ireaverville in thc .north
to near Eakersf i el ct i a tht: sorrtn in tne foothi I I s of th€
Sierras. They never forrncl thi: illother loder but itlstead Here
oostl y placeir mi ners.

TheSe .+9et. S h,ef e not uwrtr.rf s Of l3n;Ir fiineral sr Of u<rtirf r
fhey Here actual I y trespessl: rs on ' f aclera'l Proper t y ar.$
converters i:f f eder rI minerals. At tin'.rs th€ mioirl$ c&'nPs
in t,hrr mother lodr, courltry Herr I awless and reckl css sraoSr
But ttrey for.leO inining districts. 'Ihe mining Cistricts
formed various rtrIes an<i regulgrions xhich Iater rere given
the force of lax. Thr:y al so cor4slenced thei r oHn systt?rn 'of
lay enforcent€ftto Some Of iC ua5 rather Cruder I ike
bani shmcnt of f f'o lrrirrgr even capitel plrni slrmeOtr 3ut they
tlid hegin to establ ish <rroero

AOo{t that time national pol icics ent-ered ili :rnd it {as
desirablc-. to have a couple cf s.-inators f rom a f ree stat*
Dpcause the slayery issue xas arisinq. As a conseqgstls€ of
that asp4ct (}f rtol iticsr cal if ornia ras admatted in llJ5o to
the Un i on. The State of g3l i f r.lf n'i a promptl y pass(fd i ts orn
self-interest legislationr thtl P(tssessorY !'cts of l05o i'nrj
LE52t conf irming Lha right of thi: rr,i ners to take the ft}.1erel
mineralsr <liveit the fectcral cdtert and to occupy thcir
mininr,j claims in cccoroance xith thr.r customs of tht) various
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Amon{J the custoirs generally ,><topted in the canPs Has th<lr
the first person to stoke out a clairu had the first right to
ito fhe first person td diyert a streanr to use his rocker
or pdn had the first riyht ro'thar anount of Hdter. ThSs is
thn <Ioct-rine of trFirst in tiin,rr f irst in riqhtn and is the
eratlryo of orrr system of pr i or appropri ation.

Sti I I ttierc; lsas no basic f eoeral pol icy except the
reserVat i on of al I mi neral i zeo I an<lso So i ir U.S--yr-Porral
in [854 ;rnd in the U.S. Supreme Court casel the Castelero
case in lE62r trie .49ers re?e founct to be tretpassQfse In
iAAfr Prrrsident Lincoln issue<j D vrit to reaov€ the miriers
from the Aloaden ;nin€. This ras based cn that.act of [EO7
that sai d you canrt acqui re a 'ri qnt to real property by
siniply' ciccupancy and possession.

Thei riiners were tnds threatened even though the U.i. really
tra'J nr: atril ity tc cnforce the irrir acainst the tuo to three
hunrired thousanrl ;niner5 ruho h.rd come to C.ll ifornia. Anothrrr
tllreat 'xils the Htrra*rstead Act of 1852. The Horrestu'aders <ii d
have legal r i ghts under f eder,rl l.ir. Ef forts Bere riade
nati.ohal Iy theref orc to legitnratize the claimed rights of
the"rniners to be on the put,l ic domain and take the goio and
50 f orth. ?ut the east,t':rn i nterests xere opposectr Hencer
the issue of rhetirer there shoulcj be free nining or {hether
the Unitdrt States shoulc Eet some royaltyr leaser or rental
-: some priif it j:- out 'of thes6 pe'opl'e xho uere simply just
grabbi ng the pub'l i c 'lri ner;rl s'.

Tne issue of free mining hao ariseh by the time the Constock
Lccic xas di scovered in 1859. Ilre Cornstock Lode at Virginia
Ciiyr irevbdar about halfray ireireen Carson City and Rcnor
*as the ricnest Iode of precious metal ever <liscoyeredo
Thi s. di scovery and i ts inr:nedi ate eiploa tati on made the a ssue
Gf free ninin.j ev,in more cri'trical. Probably the eastern
interests rould h,:rve p.assed 'l e9i slation setting a dif f erent
<Ji rection but For the Civ'i I liarr Ine Civi I t{dr carnc" and the
Ncrth Hanted tc pas.s 'the l3th drto l4th Anren<lments to the
U,5. Constitution. (Aool itirr.rn of slavery and invol'untary
scrvitude in the l3thr sn(t lhit el'l persons born in the U.5.
or natural ized aro ci'tizens of the UrS.) So Nevada 'ras
d(rrila'"-ted for Ehilt purpose in '1i164. The t3th Amendmeht xas
pbssed in 1365 and the l4th itr lt66.

Senatbr Steh,art of Nevada.rras lar_Oely responsible for
mdneuver i ng through the Lohe tl'i n i ng- Aci of t-8Oo. The Act
recoqnized the customs anJ'usbges of the mineri under the
rules and 'regulati ons of the 'var ious oi ning camps. fhe Act
al so recoqn i zed tne ir appropri'ati on cf rater and sai d' that
snoulC be llmaintained anci .protect€drr It recognized the
bx i st i nrJ irses of Hater f or a;l'I l,rurPoses although ',i t onl y
rt:cogrii ieo the mi ni ng r i gtrts f or I ode mi ni ngo Thatr of
cour;d! xas because of the yijluc. sf the Comstock Lode. In
l'870r the Act *as broadened \trr recognize placer mining. In
Ln7 ? the I aH concer n i ng neta.Ii'i'f r:r ous mi nera I s that Has and
st'i.l I 'i s 'tolay tht? o.is ic mi nin,, 'l ae ras s6a6f fltlr '

F i.hiltl')ir 'the Desert 'Lano iAct cf l8?7 Provide<l "Gtfr :the



settleBent of restern lands. This .ct provided for the use
of nater bV prior approPriation reserving only to the United
States the nonnavigable unused Hater for future
sppropriation.

The C.:lifornia rloctrine states said there were no
approPr i ata on5 urrt i I 1866 ,hen Sconator SteEar t rot through
the Lode t,lining Actr xhi ch conf i rmed and maintai ncd people
in their use oF Haterr 8ut the Colorado doctrine gtates
saad thst al| the Act oF 1866 oio xas to recognize the
usaflcs and customs of these arid states. Colorado was the
fi rst of these states to say tnat ttrere lfere never any
ri par i an r i ghts i n these st-)tes. They h.fve ll rays been
appropriation doctrinc states and tne ferteral government hes
conceded our peopl ets r i ght 1e f,..:rkG rater on ri f i rst i n
timer first in right basis orrt- of the ratersherj if that.s
nhere it is oeedr:d. That recognition by Colorado in t866 is
rrral I y th" genesi s of yestef o Hcrt.pr lar.

That is aIl I have
appropri aLion sf st€itro

to say .JDout the oriS,ins of tha

The Oesert Land Act cf 1677 is a pretty basic act to us. Ilr
the cal i [ogoJlelreEao-3-{aoaaor-xr--? Portl and cernent
Companyr a U.S. Supreme Court case of about 1936r the court-
said the Desert LdnC Act in effi:ct s€yef,:d the land froar the
witqlf end permitied ' the set" lers in the rest tre acqui re
lan,-1. !)ut rhen they scquired landr they i,ot.nO il.tter rilnt.
You ,;et no f i paf i an r i '.lht, f rorrr tir* fedt':ral governtilent cnrJ no
appropriation right either. AII you do is Patent tne Iano'
In sofir€ instaoces your land settlenent act requi rect People
to irrigate or make use of 'r.at€.rr but you di.JntS t3et your
Hater right from the fecleral goVeftrmeoEo The act separateri
the tand frcm the uater anct providecl for people acquirintt
their Hater raght through various state Iars.

So it.s based on thc Oesert Lond r.ct,irnd ils riTeSecessor
actst as r.ell as the recoqnition of th* customs that exi scerJ
before then by xhich th.) Statl 9i ,,{ontAna clecideS it CA.l
atlocate lrater accordin'J to ch': Srstcm wr: harj prior to 1)?3
and according to the 1.9?3 :dater use Act.

Reorasr*g.,!p,1!i ve Ro!!: Di diltt th,',.r 0esert Land Act provi cle

that you coutO otrtain 320Ao and they had to f i le anrl prbvn
thas fiting hy naking proper ditchr:s tr.r tne lanrt?

AI 5!OOe: The acr€aqes are rJiffi:rcnt in some nreasr but
that is cori€Cto (lrdinarily the settlers had to Jevelop the
I and bef Cre they coul O gr:t ;ire; ir pat€otr That usual I y
requ i rerJ d i tches and the appl i cat a on of r{ater '

EopfeSggiativg-Bglb: Oad they f i le trefore 'tttey. ;r'lde trreir
d i tches?

Al Stq0e: Yes. They f iled on t,re Iand !h:'f n.ished to.claim'
Th". th"y itoulci have to prove uP their clairn by showing they
h.a'J apit i ea the |rater Lo J B'enef ic i ':l US€r It xas
appor*nti y concedsd without quest i dn b'y the _ fr"deral
governneit th.tt the people ',ere .aquiring thear '.rater
[,rrsuan.t to state ratcr righEtr so there Has. just a



sepirate fic^ans oi acquirinci igiio .jrrO rater.
tiri s <Joctr ineo howeveld is not xithout exceptionsr Federal
rights do not stem frirm the Drisert Land Act or any prior act
such ;rs th{: Act of 1866r It is on entirely separate systsm
of water r i ght s. 'r{e nfay thlis nav€ some cal i f orni a doctr ine
typ{! proitemi rith a co,rpt€ of systoms of rdter lar.
f,his is illustrat*d in the Fgg[era]--ECEgfjegmislj.glL yr
Cf,StrgO suriounding the I icensing of the pblton Oam on the
LlesChutes River. The state opposed construction of that
clim. Thc 0esChutes was'e nonnaviqable river -- or at least
conceded tc be such for th€ p.'r.irrroses of rhe cdser Oregon
saic triai aftei tne oesert .L.:no Act iou 0rust Follor state
procr'!dures trr ob'tain a xate'r rightr Oreqon saad that
building the dam rrould be tcio,.iarnaging to the saliron run on
ttrir oeschut-:s R i yer. The d i s'tr ict court and the na nth
circuit foIIoueO xhdt .rai. rhen restern rater lar* and
eif i irm.:c:r that tfde Lresert Ldirid Act trao severed the xater f rom
the l'and and that water riqtitS coulrJ be gr;ntr:d oity unCer
siertr piocedures. The UrSi Supreme Courtr hoxeverr said
thas {as uronq. The oesert Land Act applies to puolic lands
open to s4ttlrjnadti' '.{hen ihe tedorat gtivernment rithdrer
l:rnd .f or Inrii an ieservations rrid some for a pober si tel the
lairrl iras ri tt'.drarn alsd f rom c,he .rpol icaiion of ttie Desert
Ldn,, Actli

I.n Ati.esog--yi-ls]fj-isEgibr this Has carried forrardo Tfie
Ur S'c Supr eing Codrt r i n Lqt 3i . c crnf i rrderl and eitende<t thePelltnn D.-rm tase saying tri'e u.S. had withdrarlr uilrll ife
ref uges around LaKe tie'ao t recie;rt icin.ll areas aiound Lake
?,leadr atr,)ut f i ve or s i x tnJ i.:n reservst i ons al ong the
coliiaso ttiverj '/hen thd uiS: rithrlrer those lanrls it alsor
xithout s.:ying soi-xithdrei, anyonets right to the Later
wi"ricir thcs{, resi:ryations rould neect for the purpose of the
reservat i on;

vi+ arq conceirned becadse i,n<ise reservations (.tt least nearly
all of them| have ii prioriiy sgte as of the day th;
rrlii:.?yati on lras cf catddo A .quanii ty of lrater that his notyet tieon dertermineo {except dri the Colorado in the case of
A.f,ieOOi_ v.__Califui[Oiii rherr.: the U.S. Supreme Court dicl
quarrt i.f i th'a anounts tor variOus usbs) Has thus ieserved.
l{dwr todayr H€ ilrri concerned ancut rather I arge I a.*suits in
xlrich thc U:riterl 5t:rt..s as ii liarty and all other users. on
tde strea;r! ar,r Siarcies to try t'r quanti f y as rell .s tb give
a . pr i or i ty <iate Lo .f eoeraf Hater r iiJhts. f he federal
rlovcrnment says that it rias dlr*aAy been conclusivdly said
thet its rithts do not stem fror. the Desdrt Land Act or any
pri,.ri actr

geir€,sen3,i1,:Li vg. icUlIJ: 
' nn.n rde embark upon on all-out

a.ljtinicif i'on effort as we irre trying to do nort;6o yoii
antic ipate that th(f fetjeral gr)vr?rnrnent should be a party to
that dction un.rr i f sor what ai'e the chances of en,linj up in
fed,:i.-. I CoUrt rdtil;.:'r thirn stat* court?

AL--SlAos: In the first plocer I think that our,leneral
a<! jridi cat i on under a9-8?O to d1-879 shoul c i ncl ude al I xatei
fa'6hts Bitlrin the strearn or iource to be actjudicated; It



should include f e<leral r iglrtsr Llroundwater r ightsr aod it,
should inctude Indian rights,

If it reretlrt for the HcCarrarr Ant6nctmentr that would ttavc to
be in federal court because it'rould be a suit against the
f eder al qoyernfient on a f eciera I i ssue. The ttccar ran
Amendment to the cePartment of Justice Appropri at ion ,tctr
1953 (43 USC 6661 qives jurisdiction to the states rhen they
are conducting a general adjudication of a stream to join
al I f ederal i nt+r ests in q7,.i.t( to get a compl eto
adjud icati onr So you can navc thi s proceedi n9 i n .r st.nte
court. Furtherrnore? if it is strter, in a stat€ courtr ,t is
fair to say nob, tnat it will not De removed to a feder.rl
courto In recent history a Colorado c&se Has removeo from o
federal court to a state Gouft,r

That i s ca I I ed . n" fi]Gi Gclargjs_R i ver Eongerrggsrpissfigt_u. llrs. 4e4us.Eiltagoor Harch 1976. There is quite
a bit of jealoust/ bet)reen the federal goyernrront JnO state
ioterests xith respect to adjudication _of raters. fhe
fe<reral government thinks th.:t af yori trdt this go throu(lh
the stote systemr the federal iaterestsr ,Inoian iotert:stsr
QtCo are goiriq . to get shoru shr if t. rhe stotil interests
think not only that they can do it fairly by thar they knox
Goft? about lrestern }rater lax than the federal peep'le. They
have b.?en de.rl ing rr'ith water lau in the state court,s f or a
century now nhile Hater lax has not been a subject for
ferjcral couftso Thusr the urs. blou.jht the Akcn cdse in the
federal court in

Denver. The stat€ of Colora{lo then i mnedi a'tel y started a
statc proceed i ng to aurjucl i cate the samr' ''satersr roulihl y a
paral lel. proceedinq and then imrediatel y :noved f or di smi ssal
in f ederal court i n cieferance tu that stat+t act i onr fnat
xoul d be very unusual Here i t not f or the i'lcCarr an
Arnenrlment.

The loth ci rcuat court reversed the dastrict court and s.-li d
the federal gov"rnment dad not hDvc to Jef er to thc stot-a
actaon and refuserl to dismiss the case. iln aPPea'l r the [loS.
Supreme Court sa i d that becarrse there xas no cirns i rJerabl e
prirceecing yet in the lI.So Di st.rict Court anrl rhere the
star.:r has s systeru f or general acl juciicoti on of a ts streams
and the staBe adjud ication process i s a i:loi n{:i cooc€r,}r i t
xould be best for the a(rjudicat ion to be carried cn in t,ht:
local st-ate tli strict courto Th'sre hrere a number rlf re::tsons
qiverr inclu<ling that the stati: C(,urt is nearer th{:'})?ftir:s
i nvOI ved thcrn rAs ltanver. Uut traSi Ca I I y ittey staelrt:(l to
thirrk stato hart an adequate s'lstenl ,.tnd that thr-' Frol icy of
the tlccarran Anenduent rdas to pcrmit'stAtes to qo att€nd and
adju(!icate all ri$hts incluclin,4 federal rights. So J think
thi:r,: i s no Srood ch.lnce that a $tate ileneral acl jutli cat i on
rould be remoyed to A federal court and there is a Chrhqe a
feoerat attempt to adjudicate G;rrr bs rrrmoYed
Couf tr

t-o the stJte

In orrler to parallel this caser d motion to disrniss shoulcl
comc at the inieption of the case to assure tnat tnere xoulb
be no considerable proceeding in the federal district Courto



B eprll geotq t ilgg-8 an i Lg z2
in that casei?

iiere there any rndian urater rights

A.l--:ggqe: YeS. f hey rioul d be incluoed in the action.
fhers i s a question ri'th respect to Indi an Hater rights
xhich is ;lt irr€sent unansH€red. fhis case doesnrt ans$er it
t:xcu.pt unlcss you infer sone things frorn. it and Afj3OOg-Ir
CAMiroia. Ihe cxtreme Indiair position ii that the Indians
6enyr:ye,J proper ty tP thc Uni ted States lgservi ng to
thenselyes ( irr Treaty Rr:serV.rtiolts ortly, lano andr by
i D'[]l'a c;rt ionr rater whi'ctr Delongi to theo f rom pri mordial
cl&yso Therr. is no pri'orit'y the riqht extends back
inf initely. fhe:ir riqhts cin nei'tlrer set in a system of
pr a or i ty nor quant i'f i crlo To the extent that they need the
lrater and cJn make use'of it'r they have that'r'atlhto

tlith respect to other fecleral resirvationsr the reservation
ooc'trine seems to be that trfere,is a priority date. That is
the date the reservation uriri treatecl by act'of Concjre'ssr by
Presirlt':ntial .decreer or otherxise. Algo the quantity of

. xat€r needecl .for tne purpese of that reservation can be
rnscor'!;rinr:c!. f h.! i ssurr shoul.l have been thrashed out in
A.r i.Ioosl-r.r. l.a{ i fg[ojjt but i t d a dn. t' have to be becaus6 the
Ind ian Reservotions inv6l ved .ih that case rere not tredty
f*srirv(:,tiorrs. Tnei xere al I executive Orrlef or
Cohgr trss i onal . enactnent r€servat i ons. The UiS. Suprerne
Court r c a t i ng t|.j3ters-Y. -\I.\a1 rhith xas a. treaty
reieryation Case, and citih,J indescrirninately treaty iin'A
nontreaty reservation casc5r 6llacatect certaan numbers of
ercre feet of rntr:lr or error.rgh *arer tO irriEate th'e irf igable
drrf eage Hh itheyer i s I ess. In e.rch instancer the ri ght ras
givin a priority ddter the .iate of creation of the
res€rvationr and a precise amcunt of 1at€r. If left open
thr. cluegtion of whether on treatl/ reservati onsr wtri ch they
did not deal xi thr there arignt be .r da f f erent pr iori ty date
or quantific6tion. It is of some significance that the
Suprernt: €ourt Has apparehtly tnconcerned .rtrout the fact thal
'tnese il?re lrcintree'ty rescrvati uns.

In ti;: Akt:n case tlrere ire Incli an Reservations i nVOl verd.
Tne U,Sr Sul,f€me Court oglin tctally ignored *hether there
migirt. lre a dif ference betxeen the tro types of reservations.
It sa'i d (pl?(O Su;:rrene Ct. Reporteri oThe reserverl r ightl of
the unated States extend to Irrdian reservations ltsiEihrs vs
l[!s.t r.lod uth€r f eoeral I tinds srrch as nat i onal parks . and
f crt sts (Ar.Lzq0i-lr--gali foruiJllo. That i s an examPl e of
Hhere tney are mixing Hintersi a treaty ieservation cilS€r
ni ttt Afiig8a-yrjrrl]lfornj.a irivolYi nqr nohtreaty reseri8tions
ri thotrt racoqni ta,Jn that there i s gcinq to be any di f f erence
at .tI'l o

It may not be foir to extrapoiate from ttrat that the Supreme
Court is rlcinrS to go in a6gt r.firection of saying th€ Indicn
Hat: r r i qht s dote f rorn .th€ o$r-e of reser vat i on and are
quant i l'i ic on tr'rc Oas i s of . ?he puiposes the ieserYata on
eould reasonatrly ,naKe use of ;

(.In hirrte.rsr ttreru a S lanr3uag:e rtoincj bcth ways. It is nbq a
cleer Gase on that poi'nt.l
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Eggresen3atiJq=Ramiggj: Oo you think that the quantity ofrater that rill be recognize<t by the supreme court as hiving
been reseryed by the Indian tribes ri ll be the alKrunt
necessary to arra,Jate all the irrigable land or xill it also
include any .smunts necessary f or the cievelopment. of their
coal reserves?

Al-Sgooe:
that.

I need to make a little bit of compounrt ansrer r.o

l{here the lndian land is priararily a!rarian lanrl susce{rtiblc
of irrigation and that is tne principle us(| of, itr the court
ri I I fol lox . a ts past cds€sr For exampl er in 6cil,c-t!i_rr_Cali{orEiar the rhole al I ocati on i s t'ased upon i rrieabl e
aCfenge.

Nou look at the c.:rse of the paiute tribe at the Dase ot the
Truckee River rhere at orains into pyramiqJ Lake. The trabe
has had a valuable f i shery ther'1. (rn fact the xorld r;icorocut-throat trout ca,re out of pyranrio Lake -- somethiog neora (o pounder.l There is also a unique spcsis5 of fisli theInrlians rel ied uponr Lha cu i ctri. The level . of pyrdnricl take
has been decl inin.J and since ther,.. is no outletr the stel6la,
has beerr increasiftcr. The Paiute tr itre Hants to inCrease tht-.
emount of )rater coning out qf the'Truckee Riyer. tt seems
prr'rbablc that if they iet past somo procedural guestions to
the meri ts of the caser i t seems unquestioneble tnat r-he
court rould rule that an adequate armrunt of xdter shoulcl be
resr,rrved to mairrtain the fishery in pyramid Laker That is
cerLainly not o particularly a,;ricultur.rl are€rr so the right-
rouldntt be q iven on the basi s of i rr i1ltrble acrearle but ort
the basis of the need to maintain or increase the Ievel of
Pyranid Ltlk€o So there i s no str ict I i mi tati on on i rri :latrl e
acreag€o (f hi s C.cse i s pendinE in the UrSr Ui stri ct Court
for the District of Col.unbi a uncier Judqe Gesell.)

The probleo tray corne to xhether the amount of xater rescrve.J
at the time of the creation of the reservation is for the
purposes of the reservation as seeo at the tirne of its
creationr xhich is one aPproach or Hhether it is reserved
for rhatever developnent the reservati on m.ry sucsequentl y
nai ntai n. fhere you get i nto the quest i on of coal
devel opoent. There i s al so the quest i on of yhether th*-'
xatr:r is r€cgy€reo for use on the reservation or for trse off
thc reservation. If the later vier is adopted thac it is
for the <levelopment of the reseryation ancl is a developinit
Hc'rtcr right anrl it can be useri off the reservationl then vfty
not sell ito The rights coulrt he sold in any amount Eo an
energy company o.r enerqy conservation coCIPany that hcs i.t us;i
for the Htst€re fhesi: questi ons are not oef i ni tivel y
unansD,erable oo'de lrut they are go .nucir involve.J in
I i t i qat i on current I y goi ng on tnat r-here shoul rt b*
definitive ansr.ers
tnfee lOBl'S r

i n the (l eqal I y) near future-- tpo'to

lgga5lsectgt,ivg ScgILJ: i{hat Has the status of the Colorado
criurtrs 3ctavity at the time th" case xas renr:tndel1?

Al IFqOe: Coloraoo has long harl a system of adjucticat:on
rnfld suppl omBntary ad jud i cat i ons. f hus r subserluent- r i ght s

$
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can be aCjudacated cvery couPle of years or soo Afso
prropl i-r rho had pr i or r i ghts vho da d nct cone i n on an
rlart ier adjudication can con.3 in and Prove their rightr
Ti':::t r i13ht wi I I be taggeo on to the most i nf er ior r ight of
thc prior arljudicat ion; i r€o i f there rits an adiudication in
1917r anrt a person rasnrt in on it arlo tte has a l9OO Hater
ric;htr that t?CO e{=rt€r right nill be recoqnazed as of after
t-hi, 1(rl? yi:rhtr

Srr Colorado starteil in its rerJular rater code proceeding for
suppleoHntcrry adju,licacicn. The United States argued in
part rhat they cli'i fit into that systeno But the U.s.
Supreme Court seiJ that Coloracio coulo .nake equitable
prr.'vision for r+rcognizitro fe.reral reserved rights in
Bccordance trith their systen. tf they abuse itr it as
r.:vietroble anyway.

&gFrresrntati ve-tgUllt: Oo you tni nk i t- makes a di f f erence
lrhpther the state is .Jiligently pursuing an overall
adjudication process? Doe.s it matter if the state is
sittinq on its ouff as it may appear for the outside r.lontana
i.9 noL? tf rre continue alq6r1 the same course He are going
noy on tirr, Powdor;rnd Tongu€ River an,J forget about the rest
of the Hater in the stata of llontana are bre in for a shotk?

Al _ggoni; Hellr yesr He are loing to have to shox good
fai th adjudicat ions of the streorns or Sout,c€So The f eoeral
(J'overnr0ent c.an put us un$er a. i,rcmendous amount of pressufe
bgcause the i'l6p.lrttricnt of llatur;tl Resourcr.rs and Conseryataon
rt0esnrt hevtr the engineersr hyCrologi stsr orlary.:75 to take
on the res.ources of the fer:eral qovernment af it decides to
acljuoicate ql I --rtf€dtns orr xfrich the fedr:ral government has
an i nterest. That noul r, be ne.rrI y ol I the streams in
l'ton:enar trecause most streirms ei ther ar i se on a nati onal
forest or flolr.thrcu$h a reservdt,aon or something sinilar.

I here see$ed to he some a ncric.r.ti on the fecteral loyeTnmsnly.)s qo i ng to pre ssure us i n that ray by star t i ng su i ts as
tney <tid on thG Tongue anrj $ir]horn and contelrplated starting
one on thc 3l ackfoot Peserv.rti on (rhi ch has not been
storted). The uopartment of Na'tural Resourccs is just
pleaoing f9, tine. He uant to adjudicate these streams but
HkJ only nev* so n.iny peOple and we are doing Hhat H? CaOo I
dcnot knox uhat th:a deprrtment pl.rns to do on the Tonguc and
8 i gnorn. fhey contempl!!r!r.t proceed ilrg on those
adjudi cati ons to then asr. f or rLrrroval . fhe Ionger thef
rairr the lr.rss chi'znce they h.rv,: f or removal i because ac the
pf r)c'::eding goes or; in feclt:ral corrrt rili le the state xaitsT I
don't think rr,EtlI be successful in renoving it.

lgllggaentat i re-SSgLLys Couldnr t that possi bI y change the
frattef n for th€ ilhole state in so f ar as xel are aI reaily in
f er!i,:r,tl c()urt on those two r i v.ers rrox?

A$:qge: You 'lii.ltrt rind t,p iit feileral court on all of
th*mr f€sr He coulcl if re uon't have enough Progress or
capraci ty t,o Prcrgress in our aujudicatiofiso I Suess that
gets pretty close to the focal point of what you peoPle are
all h{-.re and concerned abouto
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Se,oaggE--gqfLaos He haver in Gellatin countyr spegific
instances rhere instead of xater treing appurt-en.tnt to the
l.loCr it is ornerl by rJitcn comp.inaes in xhich the pcol:lcr arc
me:mbcrs. Hoy 6;g 1i16f, tiet starEed?

AI--llaOg: t{el I r tnere Ere v ar i eus k'i nds of 'rratcr
distribution organizatiooso In som(, areas wr'tter ra(rht
oh,ners formed a canal or cti tch company in orc)er to mori)
eff i'ciently del iver the uaterr Dut the Hater riqht xas stil I
individually orosco

fhere is also a si tuation xhere a ?roup <lecides to irrigatr:
and forms a coupany to acguire a uettrr riqht.3nd distriu'rrte
rater. Ordinarily this ras .Joa" pro rat.a;rccordinq to
i rr ieabl€ dcredg€r Some of these i ncorporated ano i ssued
stock. In those coflrpcrnies typically stock ras .:lso i ssueci
pro rdtn on the bi:sis of irrigaole acrarle. The stock really
represented a Share in the water' In thosc conlpanirrsl thv.or
the stock ras really appurtenan.,- to the land and so lras tha
HtstCf e

l{her€. people santed to get contracts r{ith the i}uro:.:iu of .

P.ecl amat-i on ilnci have the fecleral sucsi dy rhi ch renl I y tlec<rfte
essential to the t{estrthe Sureau encouroged tlre formation
of irrigation districts which hac greater financial
capacityr The Bureau Houl<J contract xith the districts to
bui ld a project .rnd contrsct rith irri(tators f or the r,?te7.

On a lorger sc6ler rhere b(e Haler conseryancy cli s'tr i cts
rlrich so far have not ueen forineq in t{ontanar althouqh re
have 'a law enatrl ing it.

!ggE1!gr Boylag: I see protrlems in thas area because of. all
the systeBs xe nor have -- tne parmit systeme acjudicated
r ightsr 'ditch companies anq candl cornpaniesr I axs rhere
uater r.as 5oId to di tch comPanies but p'roPlc suhscri6ed to
those an addition to rhat their ric,thcs already werir. 'So 'Y'!
have a conglouerate mess here in a Iot of different r3f5o
Of course everyfrody is very covetsus of xhat theytve got.

AL, Stqne: So you are concerned with hou to <leterrninrr dhat
kind of right a person has?

I think that has to be <lealt xith in terms of the history
anil corporate paP€rs availoOle in each instance.

Rngresentatiye Enth: If the U.S. enter5 a case -- even on
an arljudicated stream doesn't the indivioual havc the'
burden of proof as to his right? ile have an a<ljuclicated
stream. If soneone r:lse cofies in an,J claims a prior rightr
re r i I I have to prove our r i ght reilardl ess of rhat tne
Oepartment of Natural Resources does: Is that ri';ht?

{j
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fi 4 as tfte' p'ilrt*{e{$" *te*'tt$&:,'
'o'$t it is not Egs.=l if

in cositr settled

Al Stcne:
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[lfgii.-xh'irul+ 5.s5 ,sistrally no't a ft,af,.afi tft€tt _t{ede#
6,tr, 'L,asr &f,r€ ..Fr,-!gt d'eGrqe ns ortty eCi&n*6e
n@rulrf..ri,i,qih'Cu rits *i.,i! hcl,er it is evid'emce ,of yqtdit

,WM*,.....,,.8 f..,"=-t!tejF rAr.'e,.,oin3!G,Fitr t0e'8 !$tiGffi trr.+1

'hc.lpr it is eryid'rs,tilc'e ,of V,llryltz.
fhot has b€en hel,,$;,,.#fl

and quito a feil $th&?

That is only fair. It a feu people on a streo0t have J
<li satr eernent ar0ong themsel ves and sutt (rne another to
str;iJhten out th€ar Hater rightsr an<l later on others not
.pJrti es to that suit clainr they are not getting an adequate
amounc nf xater brinr; an action. The first group realIy
slroultlnf t.t,e able to tell the lntter they haye a decree that
i s f i nal ;rnd tha othe.rs are conc I udetl by i t. that,. just
isnt+- fair. But the first grouP should Oe able to shor yhat
t,1ey did prove in the first 66iion and pAina. facie as
presurnpti on thtiy trrobabl y have ,l ri ght to that amount of
td;:tcr. But that is open to attack try those uho entei ootJo

it

,l
So tirtJ adjucicated stredr.t in the future only serves
racig cvidence of what a petsor.tts uqrtur f ight is.
be protected in the courtso

5::.OiU-2.8_Qgylans So there are no federal statutes
riqhts or rat€r us€r just stOteilEnts by the Supreme

s,?naiQf.-Jlt[],il$e: It is ,rs importanc that we have
as tc'actucrlly begin rork on every stream.

o s irLi-oIE
It must

of yater
Court?

a systen

AI Stqge3 ,'{ot of tn€ sort of rir.lhts }re.re talking aboutr
oor There i s inuch f etJeral acti v i ty in the area of riter
resourcesr irut not the sort of appropriati0n rights re are
talking about.

EgEf-g$entltirg- RaU JESZ? Lf we real I y xant to deteroi ne
riqhts i.n state Cortrt thenr xe .lre Sonphor going to have to
rlivl .th,.! d+partinent the ;aoney ano manpoh'er to get as many
3rljudictrtiorrs goinq in state court as xe can right aray,
drent t rt'l? !)therH i se be art' r1o i nq to I eave these thi ngs
d,:cidr:d in fetleral Couftr

AJ-SlgOe: i{ell r ,c at least should proceed more rapiol y. I
, cen.t see the stete leavinq tn{t financial Caoacity to
l| aojudic rte the ent i rc. sEate i n r:eq- teal.se You can.t just
I t.r[r mcne] from every stat'e %jehcY .rnd institution anoI incre,ise Eaxes to ciO this kin,J .rf. Crash job.

Al--ltong: That.s ric{ht.'He net:r.! to shoH He are going about
rhr-: jrb systematicel I y anct that lre are makinq pfo$ressr I
thirrk it ltl3s reasonatrls for the Oepartment of llatural
R*suurces to decide to belin Or tna Poxder River and move on
fro,r: t.here..tut rii: need to be aole to shox adquate pfor-lf€sso

Se(tiitq.t-Illlerge: I f it gets out ttre chronoloity of the plan
anrj a. sui t ar i ses .rl I the hray acro5s the stete thf,i mechani sm

is tri(,fc tr.r r:lr!t into stattr c(,url. So Tctu af(: not locked
irrto ;r r iqiJ ctrrorrolor.;Y set, up lry tho clep.'rrtrrent'.

Reoresentr:liye R arn iIgZ 3 ilut '.{e ol r;:ady have trro sui ts i n



federal courtr To that extentr re Cantt just say lre have
the mechanism so these cirses should be o:smissed untal Ec
Sct;round to actjudacatang the Tunyue an<t Biq ltorn Rivers.

Al srooe: lro. In oe aet to f at into the Aken c6sr;1 thE
Oepartment rould have to bringr action in t,he statc district
court and then move for oismiss"rl of the federral lctionr

f,ggre<entatiY.e--Bapifez: So €Yery t imr: a f eireral court
action is anstatutedr re are not.3oing to be able to stand
on the fact re have a mech;iflisnr. 'rle ore going to hdy,i) to
b*gi n cloi ng sofieth i ng w itn ito rlle havenr t done thirt yetr

Al-StqOS: I don.c knox rhcth.rr w€ c<lrlr If
push usr I donrt hnox if xe can l(eep up.

they Hont t0

These fongue anc, Aiq Horn cases involve nuoerous iJarties anrJ
represent an effort on the part of the fetleral governmcnt ro
coflduct a general arijutlicatiunr includinil foderal rilltrtsr
Ihey are trying to do in federal court xhrt the Fepcrrtnrent
xoulr.l be trying to do in statc courtr
Sanrtor Turnaoc: So ne hay€ ,'kun CaSe aII over again.

Bepfsssotetjre_- SgUf Iy.: but tho state
anyth i nqr

S.rr're t or Tu r neflo :

Esgrs.Esgtd.Iive ssulll: No.

SenCtOI-IItetge; Your d bettet ur i te
Bobr Letf s jab sometrody i n thc
colr:iri tteeir

Are He even irr the stcrt'**

court n;rsntt done

court?

that in the book thant
ear ri th tl1a s as a

AL St$ne: One cons i rlcrat i onr Jeanr i s 'rhetlter there t6i r;ht
be some Financaal advantage Lo not Deing so jealous as to
always insist that it alllays.nust be in the stclt€ courtr
Just let the feoeral a!;enci*s use ferJerul r+is.?urces to
detr:rari ne anC adjua icata in f ederal courtr

SgO4l.o,C..furll41;g: hel I r there i s m*iri t in thatr but *e or.rght
to prrlservrr our riglrtsr I tnink .{ontana uill f inc! o auctl
nore frienctly forum in r16!i:: courts than in tne circuit
court in San Francisco.o

nl.:LI,flOg: t agr.jiet ttut in orrter tur the f er!':r;rI courti t-u
do th i sr ilrey xi I I havr-' to 9u trlraugh tl)fi salne uue proc*ss
stcps thc. ONRC woul6 have to 9() throuQho CNRC ,nust notify
eyeryone i t can f inrt by certi f ieci mirilr fhat costs over
tlr00 per mai I i ng. Just on the Tonluu that .$ust nave lro€n a

consi:lcrahlG F:xpells€r If the U.5. orings th,l suit ilt
f ecleral Cour tr thity nave to p.ry that. so there are solRtr
e*:on(rmic advantages to letting then, givrr notice and we'lI
f ight t,efore Judge Battl.n or Jamosont

5en43g4 Turnggg: .L am real I y ssy init thdt *e gtioul cnr t sl :ep
on our right.s.



4l-Stong: r aqree. Anrr re Hould have a fiore sympathetic
forum xith respect to state raghts in the state courts. And
that i s ri:c(.rgni ze{ by thtz fe<lcr.:l a nterests and tnat i s rhy
they rrant tr) go into federal courto

5*Oi8o[-!!oyl.rg: iel I re hacl a problem with this in tlte last
s.]gsiont If you haye a systen Lhat is vrr)rking -- may be i t
i s not t-he t:estr r)ut i t i s rdorx i nq. If so;ne people furtlrer
rioh'n fr.lvr; .-, probl rtm becausc, they haventt f i led Or
aJjr14ac;rtr.r0r Hhrrt lrdfrpeos to th,rs'... rhc havc done something?
flrr:. peo1rl.. irho hr'tve Sonir.)thin,.l rrow Contt rrant. tct give i t up
for a ncH syst€'r,r. There rooy be irroblems,iorn the riyef that
nee:'! tc be sclve(!. tlut rihy oo you oeert a ne}, system to xipe
out thr) ol d syste,rr?

Al-slqoe: gel I r f i rst you oa ontt . havir that level of
security with ther otd system to tre';in ritho That is proven
i n stre.rms where I a ti gati crr h.'rs beelr pursued over sno over
a()a.i n

Your .iuestion must be: ilcrn tndt we shift from the pre-19?3
to Lrr..' ocrst-.l973 aciJudicationsr the pre-l?7, r i ghts must be
mcrr* a n jeo6.arrly than they xould have been had He not
enJcted rhe Iail. I dont t tni ok that i s true. Their
cartainiy of th,:ir beter rights is I ikely to occur sooner
than if they hadn.t had the r73 uct.

T.'rke ;':fi Gratrlpl€o Say you h.lvr, o smal I Strearn that i s
tr ioutory to .'l I arger oo€o Ih,: peoole alon'; the smal I
sLr"ralfl h.rve adjuCicated ttteir riqhts and are living
F{lc'tceif ull yo It i s conceivalrle that ONRC could deci de to
adjud.icate tnat stream unoer .the L973 Hater Use Acto If
that is all they dor tnerd probably wontt be much of a
conf I ict and seryone HiI I recei ye nearly the sanie righ't lre
has ool{o ilut at i s I ii<cly th.ty ri I I Hant to Coordinate the
r i r3ht s up anc rjoun the I arler Hater shede' The ONRC i s
rilqui r-lr, to use the pr ior decres rl5 a f act i n conjunct ion
Hith ilota gathereo on the oEher. tributarias and seqmems of
the larqer streor'tr. Priority d.rtr:s and guantities rill then
be qiven tc each of t,he Hater us0rso

I flon't hnor rhy tnat snould orar,e an, particular physical ot
leg.:rl cti f ference except that it yould result in a tigcl

1{teCf€er rhich y,Ju don't nou nryc. That decree is one that
l.xi lI )* conclus iy,r .rn.r xi I I excl rrrJe the pcssioi I ity of any
I nonstated prior o.xi stinr;l rit;hts.

Sg1if.g5Fgt.Aliye__5gullls I thirrl< xe sno(rlct go over again the
Lirrostion abr)ut Htr.?t se€rrts to be a general feel ing among m.tny
?:(gty:Q(s 0f thr, puDl ic that a certoin amount oF rrater belqng5
to thErmr it iias b+en adjudicateJr tney knoy how much it isr
.)or.1 th;: rest cf tf.e ilorl rl can Just go on bf r If there must
t,e .t nex system or stateui(Je a..riuoication they feel that the
5t;1ti',! .;rtrs?..:u<]r3nt:'e them tnat tir*y already hayg is ttreirso
,ri thri .:n(l rlUr?sLi iln ht,conresr c.in that be guarantrred or canrt
i t? Youiy.. ;tI r,'ijrtt- ilttFrrr€f c(' that oflcr:t but i t beal5
rLapi:irt:i3rli fi'rcause it, iS consist,rrntly the pfotlen. Senatof
ecrrla..l nnd Rrrpresentataye Roth are both asking tnat
question. I knon the anshrer is nor but can you c,st[quf|age
i t go:nt'trox?



A},., StoOe: That's r i ght the ansrE-r i s nor But I thi nk I can
qive fou a Pickxick ian ansh'er. ilhat ycu hacl Defore tlre t?71
Hirter Use Act i s rhat you r'i I I DLr o.rcrer:tl *rf ter the l9I3
t{.rtor Use Act r Dut i t vrlry weI I noy nor. bo t tr.tt yrru tlri nk
you had.

I have some intcresting casus that you rho thank y(ru hav.,
such Jefinatayer certaio rignrs snJuId knoy iboutr

iate,rs @sl a.rod qrcosc i yq a$etr'ntE Ot . r*ar&pri
*Ei ,*Gif$ al ddr I y rrrrcrn6outF 'l trey *e+,*- *,e# y

F:3m::,.:paf f- -cf the r+xplanation .f<r tfte - t*ttr+r . -d!.
H,':,': 'irti' G&{iE ssturt axGerpt, f rom ths er$kfiT"€flart,.st1t@u. .$ff[$]s{€6 fi r'r- g!qY3

r'In rate-,r suits in xhich me;irfrers of thas courL ilayo
been engageOr thr: trial judqes have confronted Irith
aged ri tnessrls *ho test i f i sil to i{hat took pl t-}C€ i n,..drly dafsr These venerlcle. rnen having mure or l.lss
knoxledge of Hhat ttley testifierl aboutI freeuently
Iooked through magnifyirr,t glasses in attempian{; to
recal I f orr;otten th i nqs f rum byrlone drrvs r The
di f f icrtl t,y cncountef €!d i n ,;It.tempta ng to dr:r e(iual ..rn<!
exacb justice upon testimnny of thi s charrctttr i s
alnayS gfliat cnd sofitrtimss insu;r.rrablfi.r

In caEL's conting up sinc[, l,930r tne,$,ontanrt Supreme Court has
been fairlI skrrpr.ical uith r€.soect i,o early inflhte+
decreese 'In on{! Hay or onoth.rr the court has att-i}mpteil to
I i mi t the amount of rrater to whi ci: a {rerson i s errt i tl ec.

There is a series of cases th.rt lend a soracus question to
rhat kind of a ric.lht a person haC prior to the 1973 ECtr

Poxef .y. SritapfrJ-0,1$. In this c;rserr the plantif f s came to
a place called Uncle Georgers Creek dnd used the tlntire
cr€ek pr ior to tne ti rE r.s na(l any statute s for posta nq
notic*r f il i691 or any such thini;. fhey just usecl the creek
for mining and for agricultural purpos€so Itts prettt clear
under other cases in our laH th.rt that woulo giv+ them dn
aPProtrr lati on r i.ifrt to Ehe i]!]r- i ra creek. Af ter al ! I thef
had grut the uater to a btlnefici;rl use.

Later tne plaintifffs needs Cecl ineo to only ahout four
inchcs for rlomestic :rurposesr lhey h.rd civen up some of
their nining and the rest of tne nater Has just l:urneo out
i nto 'ri I d ttay. .

The use had comnienced i n l8(rJr f rt lB95r the clef endents
moyed in upstreatl f rom theo: ts]lt'i started brick manufacttrring
and diverted l5 inches of Uncle Georgets Ercek. Tne casc
that ensuect ilent to tne Hontana Suprenrc Court. That court
use(l lrnguoqe appropriate to c€ciding ho* much ir lrerson is
initially apF,ropriating anc applied i t to lsomeone who had.
put the entire Cresk to a trenoficial use anc tcol( th+
plai nt-i f f rs ratcr away f rc,trt him. f ney g;rve the pI ainti f f
the right to four irtches of Unc.le ;Borge's CrEek ilnd the
defe$rdant xhtr had.r use for the llalance of the creeh ugs
entit.le.4 to the rest of the w3trai as a matter of water ri..lht
rathef than simpl y as 'r rflrrttGr of . t{ater u5€r (Tn.rt
distinction being that the plaintiff shouldnrt bri ,irt,l(} to

I

I
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t.)ke at any tirne r,ora ttran ras needed at that timer but the
h,.rter right rnich uould secm to have been the entire Creiek
xas cut rlovn to four inchesr)

gq] Lae-.rr-Huf fioer- I9l1 -
A pr.lrscn nafied lqoo.re diverte;, an entire streEm in 1868 to
I 1s i r';ate a total of' seventy acres. Once agai nr th i s i s a
prestatutory appropriation. ln litigation against a fellox
n,,r,r.6 A'tr?I in 1889r h6 ras decreed the enta re f loy of the'
creek. fhe def enrtants bere successors to the entire iloore
ri-<;ht. so tirat right to the uhols creet( is represented in
this litigataon rhere the plrintiff has cone in Iater.
desirang to irrirlater fttc plaintiff conceded the
deFenCdrntts priority of IEoB b.rt challenqed the quantity of
r.'jte.r r notr a thstan'il i ng 't.he firct. ti'lat a r i qht to the enti re
creek had Deerr clecrecd tu the oefendant. The Suprene Court
then I initeo ttte rjorendants ex+rcise of thi) Hoore rignt and
tne riqht itsqlf to seventy inc[es for the irrigagion of
sr:vr:r',ty drcrr-'s. f irr: Courr sa i;l ol' tlti s: ,rf he necessi ty f or
tlre usrr:tnd not tlrt'size of the ditch is tne rneasure of the
ertcnt, of the right.E Ihe tenoancy of rccent decisions of
t::e courts in the ;rio states is to disre{ard entirely the
capacity of the tlitch ano Ter.ldrd t.he actual benef icial us{}
anstirllerl ritnin a reasonable ti,ne as a test of the extent
of the ri-Eht. lna ultimate que$taor. in every c..se isr hor
r[\!ch wi I I sulrpl y th* actual nnedi of titr: prior clai mant
under existing coniiitions? So r.lre decree of the;iloore right
trt tne ent i re f I ox of. th.: c reek Has reciuced to s i mpl y
seventy inches of that creek bec.ruse tney only needed to
irri.:ate sev€nty acres. The court considerect seventy inclres
rtnuld 5e satisfnctory to irriger-e seventy acres. The prior
s'lecrec xas not re,E_judic3tfl bec.ruse the plaintiffs haO nOt
o€t:tr part aes to ttrat decree. fhus the decree could De
introcuced in eviCencer Dut it tliinrt stancl uP as a ri,Jht
they .ac ltral I y hado

gAlll-dsbtif-r. .Uc.[UttI.rJ!31 and t8itfl-I.. Ouf fr .Iqo'rr
An appropriator hao used a given amount of rrater during a
n,rrticul.rr tiH€ or season of trre |eofo .The usual vier is
th.3t rhen you get an dppropri.rtionr it i;ivei you the right
to t.iki, tll€ hater.rt an, time rjurang the yEar rhen you Bight
nr.:e(l it. in thcse txo instanccsr the partics h3d used the
wtter for plcrc€lr nrining irurPoses:luring p:irticular parts of
the yraar. The court then I imiued thcrnr rrhen t.hey changerd
to an . agr i cul ture I use to t-irk i nrg that quantity of rater
durin<1 the' s:'ria p,rrigcls a;ro onlT the same periods that they
hsrl previousl y 'lsed i t. Thi s I i mi ted then to the Frior
purDose of usc.

Gi I s,[1iiEt vr-EeI9o.r-lglJ.
Ttris is a stranJ€ cas€o A fellorJ named Cro.lk diverted and
ugorJ al I ef tne r$ter of Anteloi:e Creekr a tributary of the
Jur:ith River. He lrad a rtitch Lhat {ould carry LTz incnes
arrrJ he i rr i.-1.':ted IoOA. lle occupi e5 that enti re acreage and
rai:,erI cr.)ps thereo (Of f handr tltat roulrt give hii:t a eater
7ir.;ht of sornitlrin.! ootwe'r.rn l6U.rnr! L72 incateS' HrJ has l6OAr
irrr(l .. lt 2 i trcir ca:.r.rc i ty tri tcftr .rnd tlc u.!s lrrob..rl:ly usi nq oI I
thr: uatter in ha5 ditclt. ,ttrrltr:v€r hr: l,rtg lruttinq t(,
benr::ficial us€r he shoul(, fldve llrid s rater ri.;ht toof But
thr:6 ;,'oak :':r:c i deti not Lo settla upon 80 of those €tcf €sr So
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hr.. only Pstented anct confirmecl 80Ao to himselfr At paqc 5?
of the opinionr the court recor.jniz(rd thirt Crork hart about a
lfro irrch xater right. Croak sold all of his larncl and ltis
Fater right rhich finally reste.J in has succossorr the
defendant. In Iitigation xith the plaintiffr the court said
that he only got 80 inches of the cro.:k Hater right because
he ortl y '.lot 8OAor and he only roul cl need 80 itrches to
irrigate SoAo rhat raises ttre guestion of rhat on earth
hopg.rened to the other 80 inches of the Croak rrater riq;hto
It must haye evaporat€do The court saidr inadequately I
ttrinkr f,defendant coul<l acquire only sufficient water to
i rr i gate 'the I and he acqu i retlr and on t.he recordr he
acquirerl at nost a right to 8.) incl,es of the Croak riqht.r.

feck v- SiIg.Or-L9;15.
fhr--' plaintiff had a l0O incri
purposesr Thi 5 i s siroi I ar to EQtgr -l---5ltil4gf .

lrater r i ght for ni ni ng
rie

converted this to irrigation in Lct\z. [n litig.rtionr th:n
court ararded him a 2?5 anch |rster right oecause tnat is all
they thought he nr:erlecl tlf te.r lre cnilngecJ to irrigation.

ft ertqgn vr-'lpassd9.lL0.
AII the rights to skalkano creekT 3 tributary to thr:
Bitt€rroot P'iver had been decr€iirJ in l9ol. The early u;:1sl-
raghts Nere irriqatinq dorn on thu loxer Skalkanoo Junior
7 i,;hts then exi steo upstruam. A canal company tras brinqi nil
Hater in f rom the Eitterrooc fii ver to i rr igate lan<! o'nd
supply rater to a city xay dou-nstrean. It had to cross
Skalkaho to do thiso It xould be to the Hater coinpanyrs
adventage ts gain heal in gTder to naye more elevation for
better distribution of the Hirt*rr So they bought the eirly
rights on the Skalkaho and deliverbd Uitterroot lat€r tb
those people anrJ sought to take out the early riglrts hiEher
on the river- (Tne general rloctrine in ltontana is that you
can't change the place of diversion o? ploc€ of use to the
dctrinent of junior appropriators. That probably ,oulcl nave
ber:n a suff iciant rtoctrine t(r h.rye settled tnis clrs.:, to
protoct the junior rater ri.ght owncrs i f Efre ch;rnr:r: arrrkr,rrl
to the ar d€tr ioelltr xlrictr i t se7q6 i nl y di do fhe canal
compdny thought i t had bought ther exact same numfr(lr of
incires- of water right the.)arly users haci had and the ra*ht
to take that amount' out lrnenever it Hantedr )ririch h.as nearly
constantlyo The'court finally said that even tnougn all Ehe
rights had be3}n decreed soCIe ZO years earl ierr the traal
court uould have to detern:inu the mode: of use ()f riater in
ofder to leafn the effects on the junior userse fhe
purchasers rould then have to conforn their xithdrarals of
xator to Hhat uoulo have been tlemonded if the crther people
hact continued to raise the sd[r€: clops thr"ry had .Del]n raasing
rhen ehe sale of Lhe tdatcr ri'_jht g{as |Iidd€. Hhen a water
right is purchaseclr the habits.lnd Hater use techniquesr dod
purposes of the aPF,ropriation of the seller are bought.
fhus these thin-qs 0rust bc determinerl to shor how:nuch actual.
Hater i s avai lable for use. fhr.rL trspect of thi s case ras
approvert and quoted an Sbeglgf.L-y--9"Ciercs in 1936r

0Ui rilsy v- ItlclntoShr 194O.
This is the last case Itll
rights involveo in this case
parties had bee.n decreed more

cover rrn this suoject. AlI the
Here decreed in I9t3. fhese
uaror than they currently wer9
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us i ng or ocededo So ttrey be,;an to expsnd the ir i rri gated
5cf€Elao The €xpanded acreage ras still vi thin the lond
Oescribed rry the origi nal plea<!ings. The xater used ras
still uithin the amounts decreed to them. They rere horeYer
using more rater tlran iney hao in fact been putting to 3
ben']i f icial uS€o In tha s case they xere denaed the ri ght to
ertend ?he use of xatero Ihe Court s3i dr trIt seems.
inrlisput;rble that a )ratcr user xho has been decreed the
riqlrt to u$e a certain number gf inches of uater upon lancls
for whi ch $ lrenef ic ial use has he€rr .proven cannot
sut]:,equ?rrtly extr:nd the use of Ettat Hat€.r to additi<lnal Iand
not. unrjer .:ctual or contenpl,3tirc i rri gati on at the tine the
f i.1lit; was d.:creed to thc injury of' subseguent appropriators.
flf course r,:lter must be appro[rri:rterl if decreed under our
systcor . f or some usEf ul sy $g11r:f i cial purpose. Tltc.proof of
the r..:,istencr.: of soile {rurpose .rnd the use appl ied to the
saf.le as shoun itr the.origiinal causet of necessaty forme'd the
has is of the. auards ti nal I y i;i ven in ther t9t3 decree.[ I
think the consequence of that is tlrat the Court i.s saf ing
the <lefendonts iere decreecl sotr,! arnount of iater by a
I itr.lral corrrt. So they nave tlrat i{dter ri,ght and. tnat the
decree noulo not be upset. lrut they saad th€ local cdurt
ros ',Joing to haye to deternrine exactly rhen -- to rhat'hours
.3no rhat days that r a ght nri ght b.! exerc i sedr The
apgrorpiator received the right for a particular purpose and
is entit,leci to apply the right only to th.)t purposer So the
amounE of x.iter in the decree only rtefines the rate at rhich
the Hater may be used but the actusl quantity is I imited to
the amount neeoeo for the lturpose of the appropriation.

fhese c3ses are intenoeg to tnroir sone questioh on the
cc?rtainty an:i conclusiveness of the decrec's prior to 1973.

ileslesen.tat.Lvg_Jgully: You soid earlier in the discussion
thaE, you didn.t Lhink it uould lre feasiOle to begin
acljuclicatio:r stJt€-Hide. LasE rinter we looked at some
otiics' 5tates and it seened thdrt 0rany states have done thisi
f h€'y start on .: state ri de process anrt requ i re that aI I
pnrsens cl.lin:ing 3 right oake Eltear claim xithin a five-year
peri cd. f tr.r.rr the adjudacation prccess rould commence at a
c.Hrtain time. 9c you think this inight rork?

nl Stotg: I certainly thinx ilc shoulrt have a state-Bide
procesi of adjudicationr and I think that is rhat He have
cornmenced upon. The onl! thinrl is thet as for as tho state
process is concernedr only the FowOc'r Riy*r is affected. I
ircs onl y concerneo xith ihe frlasi bi I i ty of putting the ki nd
of money and personal tnat urould be needed to adjudicate
everythi ng at oficor That s;l@t!15 overuhel mi ngr but it i s
concei vetrle. It roul d draw money f rom every other
institution in the st.rte in oruer to try to do tnat. AIsor
it rras not 'Jeen oY observ.ttion thdt any state has traed to
rjo thato rlyonrinrl authorizcd tne Soard cf Control to pick
S.:(.tf.rents Of gtr i.!*il,rrS Of rs:ltc:f Sh.rtJS .rn(, COmftlenCe On thOse.
f ltat i s Hhat i s noH hirr,pt:tlirri .rl so i n Texas under the 196?
Stir-:arr ArtjuSic:rtir,,-r Act. I think nrost. stat€!s that have
att.:mpte(! tni s sort of xater ri {Jht determi nat i on hayc Aone
t)y uatersh€d ()r source of xater step Dy stepo

Segf5;5egt'rliye- SguIIl: Havenrt they reqrr i rerl by sia.tute
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that eyeryone in the state file a rlec'laration xithin three
to .f ive years xitn the courts?

Al-Slone: They have done that in some inst-ancegr and the
Texas act does th;rt. The ict ray5r trOn or befor+ Septemoer
lr 1969r every person claiminq any {ater 'right to trhach ttra s
5r:ction appl ies shall f ile Hith the 'Hater comrnissionerr a
statemcnt setting forth the dates anrt volune of use of
Haterr other inforoat ion as oay be requi red by the
commissioner to shor the oaturc and ext,ent of the claimr ano
so ofro 5o it required everytlody to claim thear Hater right
by th.}t t itD€r

Bg&EesgntaSiyF.-IgOU: So you .rould agree that
have to a<ljuclicate rater on a tlrailrage basis?

AI-i3.OnS: t think so. As a practical matter you
a ler.ial matter. .

you alorost

dor n"t as I

lepresnqtative Rarrrirezs iahat did Iexas do after all Bhese
claims H€re filed by 1969?

lfJtong: llellr th€y are nol, diieply involved in ene process
of ad judi cat i ng. As they go f r om st redli to stream orrd
Hatershed to xatershectr the commission not only irubl i snes
notice but gives notice Dy certified nail.to everyone they
can find. So even though there is a statutory. requiremunt
that all the people doclare tlreir rights tht,-. actuel
adjudication proccss is verl similar to our oxn. I donrt
knor uhether there is an advantage . to having all tne
declarations come in at oftc€r one uf the things that is a
big concern to me is satisf ying itue process.rllie I ive in' .,
good couotry and a f rae countr y xi th rremocr at, i c
institutionsr but iL makes it a:r expensave c_o_gntlJg I ras
ronrluri;rg as I thought about your>nfo6lffi--?or these
meetings Hh€ther re coulct expenit,: our arJju<licataons Dy
liniting notification to publ icationr sPecifyi ng in tne
staEute tha-- notice be given try full adsr half Pare adsr or
rhatever publ ished a certain nuirber of times. Ihen have
people file declaratis65 and consider thst they have been
given notice. ff they donr't care to make any claimr then
consider that they have no !.ater raght. But I ran into some
problens vhen I researched this:rnd kind of bler iny idea out
of t-he nater. The Uniterl Stat's; Supreere Court has overruled
state courts that have uphelct ny irlea. ijne of these cdses
lras a rrater rights case anoth.?r was an eoinent rJoinairr case
in Kansas. (|lalker vr Hutchi nsonr l156 unated States
Suprece Court Case! (Shroe<ter yo N€Jx Yorkr l'?621o fne tJ.S.
Suprerne Court has f ol I oxec! thes€\ c.rses ever s i nc€o The
666:;el, of not giving due process is th.tt you can qo througtr
this eletrorate proceeding to coilclttsion ano after all thr:
money and yeaf S at h.rs t.rk,-ln to 9t:3 a drlcret? ;,f1ri :;r.rt .,
reyersal. Then you have to StarL oyer a<;li n f rom scr'tttlr.
so my pos i t i on i's tn3 t you s houl d taie no chance un clue
process because tht-- cost of misjudgment is .far too rlreat
the stakes are too bi.;.

Segte$Sq3flife-Sa8iLg.ZZ Ihat aDuut havan-q txo prbl icataons?
The first uould notify Peopte of the rrlquirement to file.
For those rho f ile you could dernonstrate noticeo Then fou.
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can pick up tirose thot are ascertaaoaole oeyond thatr Later
an(rthrtr notico coul'il be publisherj for all the rest.

Al Stoog: t thirrx that rould be satisfactory. In fact one
case shoHeo that where'a person has actual notice he can't
co&plain about lacr of due process xhere the statute rasntt
f ol loued €x.3ctI yr

tn6 i dr.rntal I yr h.ecause of the i nter rel ati onshi p betueen
clroundxater en6 surface r.ater rights under the L913 actr I
clc.ntt think a t, i s suf f ici ent to just -ctive nt>tice to peopl e
.'tssoc i otetl ui th surf acc '.h'ater f eatures but shoul d al so
not a ce anyone *ho mi ght be df .ru i ng 'Jroun<luatr;r. Some *el I s
art! insirlc irousos so thrs 2roblem of giving adequate notice
sr-.r.'ms. to fl.i to be enor&ous. It i s a inajor Probleo and a
mi, j or expaan.se

r{ oO la4 :_i1=ao53. iils i O na !p-r. ov i s j-q n s -aogJhe jf_ef.f 9c 3 o

The ljl89 Ccnstitution hao only one provision rith respect to
Hat..ro It said that tne use of al I Haters and the
right-<rf-way over the lgnds of others for ditches shall be
ht-:l ii to be a publ i c us€r except for s I i ght ganoati cal
cc.rrecrionsr the 197? constiturion copied that.

Fur suant to those prov i si ons the court frai I i ueral t y
interpreted the usc of kater drs a public us€o fhe court
has never closed t-he list of rrhrt is a heneficial use in the
state. It finally cooes to the question of whether a use is
xastcful or nas social urility. Eninrent donain for pefsons
*ho want access t(.t rater has I ixerise been supportede That
has bcan uphel d i n ELI.i.OghOpE-y. Teyl-9f,, and Sprat y. Hgler.a
SorraqJggOf8i$j_Ofr_f.gugao}. Ir has also been uphel<t by the
U.S. Supreme Court in a Utah caser ClaCt-vr._.t€Sh.

lJlrc'lt rit'-ers c an b* irppropr i ateg?

Prior to L17, i.t sesms to have b€r:o the lar in l{ontana Lhat
tnere had to be a hdtercourse in order for a persrJn to haye
e .dater raght or an appropriotiono I think this uas an
erroneous viex thar. ilas dn aoa['tat,ion of a rule of tort latl
in darn.ig€s that rhen there i s f lood rater and yaqrant
surf <:ce haterr that th.rt is not Hotercourse rilatert A person
has tr riqht to diveirt th.]t lrater and to protecr hiuself froin
i t. You cant t clo that in a udt€rcouFs€o So thefe i s a
clistinctionr but it ought only to apply in the case of
daaraqes as described. 5o there is a val i<l di stinction
betneen the iloter course and lust oroanary surface drainage
l{ater tlut the cistinction ought only to apply in the case of
Camage such as desc r i b€d. l'lontana started out xi th the
d:sti ncti on. For i nstancer damaqes of Eqfdbe0-b-Uettb.e,ro
E4gtf.ie--Beilu-tltJ9ltf.tqXr rhicrr ras uhere the railroad put
arr umhankm*nt tncrt af fected trr.' f lor of the Bitterroot RiYer
anrl ,rcugcgcrl tnis fellonrs propirt', and he trroul;ht an action
tor t-ne :{afit.loes a.r(l the Court lre. I rl thut they had diverted
p;rrt of a xatercours(f itnd so the rai lroad hacl to pay
darn.r(ies. In LEguaioO-u.-lialla:.i O-Ycr ley -&aj.lrav -gqo0eol'tthe railxay from Three Forks to Sozenanr they rlidn't put in
an embankment and th€ uater carlrr-j dorn a sxail and inundated
a rnanr Lamuni onr and the Ccurt sai dr ""natts just a s.,u?,i I



;
and doesnrt look I ake much of a irat(|r .course rith grass
r;roring in it a lot of the time so it is not a H,:ter corrrse
an<l so you rlonrt gat any damaqer. the riilray had a raght
to divert the rater horever they ilanted t.orn

Using Hater course for that purpose is one thinq trut sayirr,;
thot .r person who can make an cconc,:ii cal I y justi f i able use
and put it to beneficial usi. isn't takinil ouE of a rater
course and doesnrt get a b.ater rightr I think it as too b3de
In Popham v. Holleron the lrater Has seeping out of a canal
and Pophao xent up the gulch and built a check dom to store
the Drster and put it to a beneficial usBr Holleron then
rent up th€ gulch and put a dain in above Popham ano cut hi s
lrater off. rhe court gave the raght to Popham because the
u,otr.r ras in a ratefcourse aftef it seeped out of tlrtr c3trdlo
They got into I itigation and ttr* Court saad that it hatl to
br-. a yatercourse and that after thc hrater seeped (,ut ol' tho
canal and brlgan t(l form rivulets that it nas a rdtercours€o
5o Popham had an earl ier right an<l he xas enti tl(!r, to prior
right dnd Holleron had to let tnt: uater dorn to P$phamr

fnet Has follorerl by OoneJ-vo-6edll,tr Hay Coulee in glaine
Countyr rlrere people upstream on HEy Coulee ?ere purtinq irr
Iittle check regervoirs. Beattyr rho xas doxnstreao and whc
had been using the raBer fr<.rcr Ltay Louleer sought to enjoin
theil froo Ooing that. fne Court sairl tirat up there rere Has
not a ratercourse dnd consequently geatty could not get a
r.ater right against them and they could not be enjoined.
The plaintiffs in DoOeI I.. ireStLI Here a'll parties to a case
of Egte[a[-tand 8ag,lB,J3-l{grrjs rhich f ound Hay Coulee to be
a iratercoufs€' but that ras doxlstreao xhere the plairrtiffs
l{€f 6!r

I think under tne subject of thc,iater Use Actr He may h,ilve
eI i mi nated that d i sti nc t i on. I hope 'rre haye. The
def init ion i s:tr'datert t0eons al I rater of the statet surf ace end

subsurfacer regardless of its character or manner ot
occurancer inr.luding geoth,lrtn.ll w.!tsr.tl

Fron there oor the cocle onl y sL"edt(s of nat€t ?.Jen€ral I f 1

except for rhen it refers to {roundrater or sometlring I ika
that. Then i t tcl ls hox fou aJpropriate iraterr .irnd I tnink
i t nray have el i sti oated Ehat di sti ncti on betH€en Hatercourse
Hatcr and nonratercourse Hotrll'. I xould hope sor So a
pQrson can CIake benefici al use of Hater thot fl ows
intermi ttentl yr tloreverr in aI I uf our ad jucli cati ons under
the l9?3 Hater Use Actr erll of our xater rights thEt ne €re
rorraed about are subjcct to Pre-19?5 Hater rights. So the
issue of rhether or not .r person Has tak,ftg f rom a
Hat'ercourse or not rema i as xi tn rts f or I i t i gati on under the
pre-!73 vater use octr I guess you are al I f ami I i ar 'rvith
the amportance of pr.e-1973 riter tax under rhe 1973 ltater
Use Act. 1972 constitutional confirmation of existinq *ater
rights. l{e are going to be continu inq to deal xitlt i n
pre-1973 rater r i {rhts f or hor/ever I rrnq i t taa(es to
adju<ticate everything in the strteo

l{aster drai naget dnd return f lor r.rtcrs may trrr ,l;tpropr i ated
by a loxer appropriator as hclrl in [g4lqO y'-(LlSrt a l.?:r0



crisoo 8ut such lorer approPriator doesnrt qet to Compel tne
upper persolt to CO(ltinue tC r.lst(: Hat(.r or COntinue tcl USe

w'ti..rr.- He just ltas to n{rP€ tn;tE the rater Continues to COme

rloxrr ro hirr. f hJt I ea<t-s to 't rt.:at controver s i al quest 
' 
ont

wtti ch I ou..;ht t.o l('t some cti scrr:: s i cln on. f hat i 3r can a

trr:lrc,on aft'tr maxing his usc ol the Hater (for rltich he
iplrr.rpriotcLt at) rt-'capture th'g .r;ri,er at th€' fopt cf has
pibperty and thcn rrut at in a sump and pufiiP at uP to the toP
of tris property again and reuse it? Connected rath thatr
cdn he make his use fiors ef f icaent and thetl 'Jecide to _PUt
ectditio?ral Iancts under irri;ation under his original witer
r i nht?

repgg5enta$Je-Ssull.ys I guess lre
ei t-her ofl€o You ar€, I i mi t€d to
tnB lr.tter r i ght h'ss aPPropr i ate,J.

rouldnrt be aDle tp do
the original usc for xhich

;

Al.Sfone: fhere is a policy arflument for sayiqg Ehat if a
prlrsorr can makc fiore efficienU use Of the lrater he Ought to.
.;ot th., benefit of itc Yr:tr tharc is a suspicion that it is
not ncraly makinq better'use of this rater but if he starts.
irrigirtinu dn a{Jdition.il E0.lcres or 160 acresr thpt there
is sone kin(l of cheatin-q..1oinr1 on.

Thn earl y c.rs.ts i n ,lrrntrtorr ref Q qui te I iberal ui th respect
to .rater uger irld thcy 1oul.u .illox a Persolr to expond hiS
.rppropriati on (pre-statute aPpruf)ri ation) I ike in teLoa-Jt
grtrrjOsgf wtrich is in No. lr ilono,ona Reportsr Th€y let hin
rel ote bnck hi s sut s€rquent devel opment to hi s gr a gi oal
apprctgr.iat i on. In BCck--C.f!€L-JJiIcn ang! FIgre 9gOgtOLJg
ElLlScr a 1933 caser Hater rras inrpor'ted from Bnottlgr

.r.Jt*fshed and by the RocK Creek ilitch and Fluote Compa.ny? and
'l.hi s person xno uas a membeq cf that con:pany ras util izing
that inported r.at+r for his arri:iation and thqt incyss5ss

. the s€epage ancl the *ater Cor'r0r€oc€d larger volume floping
out of a spr i ng xl'r i ch Herit a nto 'dymon Creek and eyentual I y
into the rnain drainage. S.o ttre fel lor vho had rione that
;lTigation.eath th(= irnportect r{ater put a little sort of ;J

rreir up.?t the spring rhere it xas commeticing to escaoe from
hi s property ano started to. reuse tho lr.ater. Tha s fel lox
Hiller rippeo out the Iorks and said that they didnrt haye
.rny ri qht to that hrater and ultimately the hontana Supreme
court ruled that on€e tlre hstcr lract reached the sprilg and.
xas tr ilrut.rry to Lhrr rlrcle Eoter systeto i t becatne a part of
ttre system of .lppropraation -- first in tiroer first in right

in tirat <lrainage. fhe ireople xho had importeO tne ratef
hacl lost their rit_rht to use it. They had made their use of
tht:. rrater an(t could not recapture itr

Bur code ani the cases I quote,: to you earl ier are couched
in t(.rms of the fundamental beingr the beneficiaI use of the
h,at.!r r. the purpose for rn icn you have made yoqr
aFpro'pricrtir>n. Hhen ,ou establ ash your appropriation and
tne H.iter whi cn ri ou are apprupr i.rti ng wi I I accompl i sh that
turpf,srr -- thlt is the I imi t of' yirur approiJriation. It i s
not a qu.rnti ty c.f Birter out a n..urpose' for' tne exr?rci.s6'o.f'a.
f r.:nciri se to ut i I i ze prrol i c lrrrrlrerr.y. The rater belongs to
tlre puirl ic. You rret a'f ranc,rise for a r)orticular pu.rposet
arro after it has srilryecl thet f)r-r7pea"r other pgopl,e gg.$, to
use th3t 2ropert.y.r i'ly ans.!,,?r uoulo agree alarost et?s.g!i.



Yith Bhat |ou saido

Bepresontatisg, scul.ll,s Say you have someone xho is in an
area of a high rater table an$ besause of that high Hater
table rhen you irrigate above him you have'flood irrigation
and xater seepa-q€ that goes iJoHn into the tr{o f.rrroers th.'lt
are belor and say that one on one side or anothrlr decides
th,lt he is tired rrf that and i':e crcdges in such a ray tnat
the seepage nor coilres into a channel that he has create-J and
drains into it. As a result of thdt he dries up Doth has
and the other land xith the excess flood uatersr 5o rhat he
has done basically is channel shat through a drainage datch
and letrs say that he dumps into another creek that goes byo
All he rantetl to do ras to get t,hc. oog gut of his Froperty
anC tlrat.s rhat hc did. Uut Ehe farrrrer next to hiril xante,d'to
keep the floocl irrigat-aon waterr Has he developed throu{h
his use of that flood Hater over the frlars a xater right in
such a Jranner that he could enjoyanq tne other individu,rl
fron further actiori in that drain or indeed everr f ill it in
af it ras possible.?

AI Sgsss: dorrrt think that I can give you a r:efinitiye
ansxer but at s€€r,S to me that you are deal ing in an rrrea of
real property la* and rhether the upland or.ner has over a
sufficiently Iong period of time acquired prescriptive right
to drain onto the louer oxner snd it sounirs to me as thouqhr
and your hypotheticalr that likely that has occur-eirr that he
has oyer the ye,lrs xrongfully <lraineci his (ater onto this
Ioxr:r landorner dn(l nade a bog of ttre thing and after f ive
years of using the lorer lano tnis Lray it seems to ile that
he rould acquire a prescriptive right to it. I think it is
a little less of a xater l.rx problen than it is a real
Prollerty- tort cotllDi nati on.

Sfagtor EgIl afr: rJf course you rrou I o p'robabl y cottre i n orr
these inpact stuoies. I got a I ittle ploce there -- I+u
acres -- out in Four Corners th.,rt used to be really bog,Jy
because pcople really heavily irriglate<J dbove. That has all
gone into developmr:nt nor andr cf courser t-hat h:rrl an iropact
on t-his piece of property that I rtave that there is no water
table Ehere onltlloreo It usecl to have a real nigh r.ater
table. It is all these impacts -- I thilrk €verythinc filay
come into'this rrart of it -- an,J it is an impact uecause nor.
this Iand reguires 0lore irriqation unich before it ros
subirrigated anci then toor xhen you establish county rosds
thr:y go in anrl build the roads up -- Put a cut doxn in there

and of course throuqh ret sreas - at starts a cut doun
in there - ancl of course throu;h ret areas i t slarts
collecting {ater. fhenr of courser the peoPta have been
f i I inq on this anri once they croatrt'd it then they ceottl in
doxn belrrr and f ile on this seepaqe or drainag'..: H:re'er for
ynatever thilt it ut.:y he. lt tfloy 6glstl lrack of couf 5t: tht-'
env i ronmental a sts ..r lot of people are talkin(, about
impetct and Snpact studi es and mrtybe' thi s wi lI qo into that
part of it trnd all of these thinr;s. fhe iropact of xhat you
do has problens witit soirtebody else.

Af Slqng: It seems to me in Jofrors illustration that it
might be possiUle tor the upland irrigator to enjoin
interference rith his 67ain. There is a reciprocol problem



tlr(lt the iroHns tredm EUy Itray
<lrainage w.tt(]r.

Dc enjoyinq the use of the

Ee8rgEgntatixe-.tcuUy: C'an you alrproach that from the
what rreppens if you taka.the srgurrilent that'rhat I.ve done is
thrcullr my use cf that reter for years Irye developed a
trenef icial ,rs€, far that Hater nnrJ have thus appropriated the
,lgt.rir. Itm talkirrg about tne f:rmr.rr who was using the racer
uh i ch .came .torn. Fhe otner f arner has clrai nerl atray trre5;1'tr]t ;.le r{.rs using. He has t.eken away water that hai been
b:?[€f icially used. He rould not recognize that xould Ne
inasn.uch ag they haven.t appropriatetl or lliverted any uatar?

AJ-JtgoA: 'In rfre futurer unoer the 19?3 tJater Use Act
oripirentl y you ioul rJ not acqui rr: a surf ace nater ra ght that
rr;rf r (I donrt quite think you cal I that qroundrater xhen
tlrr,re is sutrirri,l;.rtioolr You hcvc to inrpoundr rithholdr
uittr(irdrr of rgservoir tha r.ater unrlcr thr. l{ater Use Act a.ld
ygu xoulctnr t acqu i re a xater r i qht. t.ct no.t so sure that
you woul dnt t have rrcqu i reo a il.lter r i ght pf a or to 19?3r
noilaver. It iS trucl that our codb sgctions that have tr: do
xitn ;lF,t)ropriation of w6ter spe,rk of ctiverting ind posting
rrotice ond posting a notice at the poant of diversion or
Hh6t4verr It: ras nartural for our Legislature to think in
t.srrrrs of ctiv..rr9isn partly Decartse that Has the principte xay
in '{nach 

you could m,ake the use of Hater at the time of l8g5
6rld 1895 ',,hen these gode seccions rere draftedt and partly' bec.lrrse they intencied to da stingui sh the appropri atioi
sys'ti.m from the ri1:arian system. They r.rnted peoole to knor
that you didnrt rret a Hdter ri:.r6i oecause rater ras flotri6g
past you? place. You noulo have to make :r use of at and
thoy usec the I anouage of ,:i vers i on probabl y as much f or
thar distinction as for anything else. It does seem to me
tn3t thal.s the real lreart (lf an appropriatiorr is the
b*nef icial use rather than the ,11ssnt .; conducting the lrater
til t,!r.lt ustlo I cton't tnink it is a settled guestion.

The principal codc section under rhich people appropriate
wJter rirlhts in itlontana prior to 1973 xas 8g-tslo to 89-gl2r
That provicles for posting of fiotice at poant of diversionr
and filing and telling xhere you rrere going to divert the'!rat4r anr.l oll of thato It Has n(,ld in dgf.G.*j*_ring]y that
tt".aE. lraE not an exc I us i vrr m,.larrs that that di d. not
prohillit anyrlody f ron gettinrr a rat€i ri ght by sihply
puttin,.; it to B u!,i€r I don't tnin,.: that the code section
controls anit I think it is jumping to an unfortunate
concl usi on to say that a person Hho hcls maoe a goodr
economic us€ of Hater -- ssly on it in developinq his fara
or his produce -- does not have a rr.tter lightr f am sorry
tilat our 1973 |liltrrf Use Act r uqu i res d i ver s i onr ri thdrab,al r
impoundment and so on for c(r apPropriation. I think it
sinr;rl y shoulc havr-- saict ari apprlpriation i s the acquisition
rrf .r ,aater ri.'lht Pursuant to thas ECto lt should not have
gone i nio Hllr)ther you nePded .: ,1 i vt,r s i on.
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AI Jtone: This is ansxered in i{ontana cases in both UgItgO
v. tlitga and in Paghag-y. }lolterog- In EOgban Jr__Hqllr"rell
rhere they had the ditch that seeped rater into Holleron
Gul chr tha Court sa i d tha t Hol l':ron hacl a rater r i ght but
didntt hav-.r the right to co{npel the canal colup..roy to leak
rater and if they maoe their datcn {nore efficient or af ttrcy
decideo tn€y didnrt need the yater anyn:orer they rli dnrt have
to run it in the ditch. In IS,EiCn v. trilor; ilrso N..rton ras
nakin.j use of a <lrain ditch in someHhat of r, similar
situation as this and the court said that she coulct have .3

rater r i ght based on ,Jroi nage f rom the upper I ano but she
did not have the right to compel hior to xaste Heter or hav€'
use of the rater rhich you have the benefit of. This
dovnstresm person gets the Hater ri ght but at i s a
conditional one upon the upper person n6eding the Hater .lnd
nakin(i probably sonerhat inefficient use of it.

Seprsfeglati vs_. Rsth:
possess a on?

Coulo that be cal leo adverse

AI Stooe: No that is not adverse because you .?re rrot taking
any right aray from the upper oxrr€f. It xould be odverse if
you hurt the upper oxnerrs righr. 3y adverse use of ratprr
althouqfr lris very rare that anyone has succeeded in
qetting a rul ing fron th€ tlontana Supreiue Court. thot he nas
Successful ly done sor ur€ havr-t h;rd unti I l9?3 ttrq rJoctr ine
that you can Set an edverse or prescriptive right t<l rater.
That rill ordinarily have to occur in'the sori of situation
rhere uirstream person, rrho has.tn inferior .priori'ty to .:t

dornstrean per soor take*s the rater lrnen the doxnstream
p€'rson d,d need the rater and probably protested and the
upstreao guy felt that he had a prior right and ras going to
tak? it, and deprived the dornstre3m person of his ratrr, tt
can also uork in the other directioo. Th:: dorrnstream Ferson
rith ao inferior right may Eo to the heaciqate of the
upstream person xho hcrs a beter raght anct tell him tnBt ne
has his headgate on and that her the doHnstreaa personr ii
entatled to tnat uater rnd oeprive the upstream parson of
t.he rater rhen he needs it. tt is very difficult to prove;,
right hy adverse possussion in ttcrntana because you have t,o
prove you took the rater rnen the upstr(:an person uanted it
and needed it because he has no right to Hater rhen he
doesntt neerl it. He is supposed Lo let other people use it.
This situation does not involve depriving anyone of rrat.r..r'.
It is making addational use of rrater rhich is rlr.rt rlp .tt€
supPosed to do.

EeDI:-e5gOli&iJe-ICUJII: You touchea a. I ittle bit on egrinent
domain io that. If I understood rhat you saidl it bothered
me a l attle bat in terms of the pow.]r of emi nent domain
lying to the individual foe the treneficial use of Hater. I
an n6ving troubler constructing that in terms of hou that is
going to opr:rater

Al Stone: I ao not talkang about eminent domain of Hater
7 i..}hts but of eni nent doma i n for r i ,lht-of -tJay access r,i. tch
raEht to obtaan ilater. ln the case that Hent to the United
States Supreme Courtr CIlrk.I*-lg55t the .plaintiff hsd a'ditch through a very narrox canyon apparentlyr and utilized
that to irrigate his place. The <Jefendant ranted to'brin,J



lrater to lti.s pl.rce al soe fnere 'Has cnough r.ater i n the
sourcer trut there ras onl y rooln f or one d i tch. The
def enca.nt soirflnt to enl ar..l€ the pl ai nt i f f r s ditchr
intarfering ruith the plaintiffrs proPertyr Utah had a
stdtute similar to ours anrl the defendant condenned the
rigtrt to errlarge plaint,i f f rs ditctr and nake jo'int use of the
ditch trlat tday.to carry has xater ro xhere he ianted to use
it. That ras fought on the basis that here is a priiate
.i ndi v i oual try i ng to make use of emi nent dofia i n and that .i s
not consti.tut ional , fhe Supremu Court sai d that in the ar id
rrhcre i{ater is a public us'er rne {estern states can decide
that tlre private use of the Hater and the development of'the
hater resource is a putlic use'.

BegreEgolEgJire-sculilJ: So ehen ne difterentiate ah eoanent
croolain law in tiontana from the Hater standpoint to the real
lrrofrcrty standprrintr is that you are declaring the raterr(!ven tnouqh I as ;rn individual ail usinrl it basically for rny
privi-rte user as a grubl ic use anrj al loyinq eeiinent domain to
hol.l .

AI_-5gqAe3 The Uonstitution supports that and it i s ri6t. a
neu Soc i al i st i c 'i dea because tJ.liOS[q11.Eg__vr_ Iayt oC i s an
1895 case ulrholdinq it in tne ilcntina -u-preme Courto

RgpfeSe0iatiyg__Scqlly: Yet we wofl't allor rhdt in terrns of
a puol'ic use for say a recreati.rnal facil ity. If I as an
indi vidual )iant to start a dude ranchr I cantt eyen get
acess to it.

AIjf.gBl.: All of tne lrestern states tended to adopt the
connon lax and to follo* the law of the eastern statesr but
Jusrice HoImes in tig{qetitl3} LaOd--ifO.O-.Cattll Compant vs
Curt-ia saio that the ,ndoptaon of the coinmon lar of EnglanO
by the Hestern statcs is far from meaning that the patentees
of .l ranch on t'ht] San Pertro ought to have the sanre rights as
o,Hflr:f S of art estote On thr.l Tltat,trrs.

Ssgf-esgntql,iJe-EltJ.h3 You *ere talking about the reuse of'y3ti)r. f n the f irst place the economical Iy jrrstif iolrle user
and you had to dsal somerray t.) get it back on your propertlr
If 7ou harl all rhe Hater in th.lt stream and the first rightr
rrhicti probaoly included most of the Hater out of the striamr
and you could if it res economical for you to put at back on
your lano sorrte)rayr tlr€ you saying ttrat that roulo be

z illrrr;al?

@:r tfre,:.I&il&,,it+Gsc!-U€&JlGf,r*'re.f .ttF
g€€:;$B.iii*+rr+t$&-aOcuiriEiJ+H$a

Bgg[esentative Eo!h: Hh;rt <to yo( mean nchange of use'r?

ruSi&h;Brri& .,..iis,, -& .€Ser+ger -:
;1 l*4gg uiu+i rui,[.l'!,. &gf; .of.re---

al_Stooe:

wW,ffil.lf :W*"-*ii'rr$$ft n'

X,++iy$ii+



,it *l had,,

9'17.
rllryosE of yeuf etrpt*opt#idtiorio xha
i*e,iqgr..Fr, artt. d,eJif. lrnat one ri- ar.g,.

,, ft*eti?,o*errry

ret-Ela:-Co th€ str_gEm-n'for.pelbt e uni

Rick-3iga{gg: L{E.,r,-d*fu1.d. eountt tG rie th$t. tfie,re..ttlllrd be a
A!.Seq f.g_r -a -seco{rd - roter. . r i,.lttt fqr Ehe - incria,Se l
i@EEEEEri.-,taF= .gSB.F::;r.,=Ig. oEfrq.r :?ro.rcst tne .srrCIunt- rt "t-,ffi#tp, - -rFly,rn - 1" I!9 e$trSeF--'f;9"[*gF*B],g UBp. i,-r.S r.rolrostr€a!:o rt*rd-
y3-tr.tf9'9, _ *, €ny guestaon .rs to 'thq var idity of .eftrr fit:st"
ESI-.lf errnd -- r.hit-.- rould sti ll rcmalo . under 'th*i oIp<J.qf:!grjlf -- . stil,e ,,the,; s9sonit {&Irlication for ratii rstrrE

1P.r-1r!gbl Lconst i tgEl isur -m**4ner*+rr--i,e-t-i m fe.i, .r fr*d set.- 
- 

dirG$n's,Uqltire |l$€,s b'ecaus€ ttat roiis,0-,iie tnai: much ,nof+"iiiGEr$f
, C{fBt-itornstrean p+ople noulti nct h.3ve &"r"C qpwtuni'ty- t-;9!8.

_rl9$ggve;gr rr{]d€r t.9ffi,#**ggf,iG ano 0g,ircley-t.cf EBltll( tnat YoU would frtn. inia- rha c.;ll,.-rf4p*,gl$r r thank tFqt you b,-6rrl?f"-?uh. into " thri- ia*.rf-Opo5i:tigll,l un*6&r ,our p1e-l?I] . reter us€ ,acr as a dolre
{-E$st,{E1 liiteg-s,ive qpe of ratcr.- The people donnscrer{n

Urt[:-e-=-gAH!Ig*:fE$= riir. u,pqn thtr devdto]meht or ineixad;
.'!!€Fi.:torl the.P_{[P,,9se. of th.q original rpproprlatton ar,td
&E'_t.:-99-Pg ooto tt+e. strearu .aod. ..rsvetop theii .worxs depend,rrJ

'u.4q1t- $cng.gt* e!1E Eki:Fg,pp hie nind tb. tater expaec 41g
*ffjjig66-;:'-,,1...'+tra&=-'tdaitg3. ::,ts€lricEl lY,:. Rer ,rrrrft{'rr t+€#
FElErEi.iPge. ef. a..gr,ttrE-r .uppnriprtati,rlf}r::f As I havc. sai o a n

I
I
,

J

Hyoning ancl Colorado and proDably in Arizonar your
Propositionr I thinkr yould sterrd upo you. could capture it
on vour oHn land snd use it un the sanre place. rntensify
iour purpose anrl increase your consumptive use.

S,g8f,etentati,yo 8.L!: If you poolec.i it up aoove an,J kept
hol di ng i t 'and hol di rrg i t. Say you Here br a na a n,l i.t out i n
i datch antt you made a runoff to a reservoir and you holo it
there and used the f€5to That roulrl not consEituto anillaqalitv I woulon.t think.

Al-Sl,COg: The pol icyr I tirinkr n'rs alxays been to L:ocouraq*
r€Servoiring of Hoter t,ut trtat general Iy mesns person
rill not ltenerally reseryoir. rater unless there is a
snort;rge of natural xeter. r f there i s pl enty of nattrral
5.1?.Gf I xhy xuuld he build a resr.:ryoir,

Reprgscfltltile_BOth: Errt therers neyer enouglr.

Al llone: Hellr Ehat depends upon rhere you dteo

8g$fgtllotatiyg S.rtD: In our ar.::a an(t in most of t:h.: ,rr..),ts
Irve I i ved therets alr;rys b€en <r short.tqe. .

AI Slgoe: If a person is capturinE spring runoff i{.}terr for
exempl.er rhich rould otherxis.-, go to waster ev€fi thourih the
stredm maf bc: ful I y oppropr i at.er, and total I y ':xhaustedduring thc lrri?.rtion 5€.rs5snr still a L97T reservoir rilht
C<rul d be a very val uabl e r i ghtr oecause you are calrtur i h9
irater which roulrl otherxise /jo to raste and you shoulo have
first claim to that ratero I really think trrat it is
errnneous to say that. a perscn has a reseryoir right. It



see,ns to me that the beneficial use is the basis of a' rater
right and that a reservoir is a means of ataking that useo A
reiervoir i's afienas of delaying the appl ication of the xater
for beneifical use. Sor what you haver ile'll sayt is a very
infer ior a!)propriation to 1977 appropri ation but it is to

t. l.ls'r) anr.! June uater and nobocly elsLr €an make any use of it.
so lou tarr,e this ft?ay and Junc }rater f or your 160 acres or
5rOOC acresr reserioiT itr and then you have first claim to

. thaL 'ratr:r after this lon,; <Jalay hol<ling it in vour
r€s,!rvoir, It is a xiclel slor place in Your ditches.
Holrev*rr there' is still quite a bit of speculation and the
i<iea of tlrere beinr; a reservoir right.:s such apparently has
:i(rflte attracti on.

EearsE.grltirtiJll-ssullJ: t uoultl G,ssume that that rould hold
. triuu oirly so' lonq ds you could shorr that it is not

anterf*ring uith tlre level of the stream.
t

AL SIOOS: After you release the rater from the reservoir --
in t.he first placer if the reservoir as on the streaml you
afe goin,; to have to let the rrormal inf low be the outflonr
toor and thdn trhen you ar.e releasinq xater to recapture
further dornr ycu naye to rttakc allouance for evaporationr
seepa$: ancl only take' the net amount xhich you are
del iver ing

' ask i ng?
io yourself oouostream. ls that rhat IOu are

P.eprg5entatLyE ScqlLts It appears to me that in ltontana. you
coul'J rjet '/oursel f i n o si tuati on xhere reservoi rs roul r,
control so much of the ratcjr tnat the str.eao f lox roulo
ch;rnrre. Sd 

'.hJt 
someone rho ruay De controll ing it through

res,.rrvoi r use of the i*ater i rr upl and country rhere it i s
eoin;. to .be earl ier i n tlru springr is going to be
corrrrcl ling so rruCh rater tnat the stream flow dor.n belon io
thr-' ,Jrv country rhich oeeds eerly irTigation roulo be
fri,.tUccdr fhereforer you xoul.cl. i,,e interfering xith sorrcone
elr,r:.i rater ri,..)ht through that reservoir.

At_llrnB: Then you are sure invarJing tneir rightso puttinq
in .? reservoi r C.oesnrt giye you a pricr r ight to a prioi
apprropriation. As a physical mdt,terr it usually xall. worlr
out. that t\i?r€ wi I I be more rEtr.rr late in the year af Hater
is reservoired <'tnJ used up5tteJ,:rr trecause the return f lor
from u;rstream irrigation will,1rovide a delaying action and
yi ll iR,prove the c<;ndataOn Of rr:it?r recurrence in the ,lrrl
part of the year.

Saturii.ry tnrrning -- Jnteroasirr transfers -- Central Arizona.
Pr o ject

Af Sl,qOS: I'he Col orado R i ver ti'rs i nr f or whi ch there. 'has
been a <lreat deal of concern, by the people in the l,6al i1y
about tnear water supply and cn':, depletion of thei'r r.ater
srrl,pl y. f trr,ir r.rs a (ireJt deal of concernr parti cul arl y
riv.ttryr iretreurr ttrc upirr..r lto{,itt.rnd tlre lorer balin sCate5
becriusc C.rI i f orni,:r xas 3rrrw iltr; f ast .:nd increaslng its
cr)nsump?ivc.use of r{;rt€f rapioly and.the upper basin states
i.rr tlrr: c:arl ier J:.art ()f tne century rere not deyelopi,ng at
the same r ate i n popul at i on a0d, i ndus3.ry. and. agr i.cu.I,tuc€or
T.hgy. tri,ed to enter i,rrto. a, c,)rnpagg inr or,der to d.i.v.itde. the
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Ycrr wahted to talk rbout navigioil ity or .lo you rant to tilk
etror,t the rild and scenic rivers act for a mofient? The xild
orrd. scr+ni c r i ver 3 act rr:i ght tre rorth tal k i ng about just
briefly bccause it has sofle relotion to these inter-basin
tfansfersr the Fe<JeraI use of hrater and So oor

f hay;l irr min,J the developmenr of coal rtere in itontana and
the need for the ri:gulition of the Yellowstone Riv6r it you
.ire i;o i trg r.o 'haye 'l arqe u1flef g/ conyers i on pl dfltse It i s not
enough to say ttrat tho Yel loHstone has an oyerage annual
flow of so r.lany cubic foet per second or so many acre feet
par year; it is the lcx flow rrhich countsr and this f.earthere rill be an especially lorr flor. But eyery year the
lcw flox varies from spring runoff to the rinter tirre. In
order to shore ud the low floysr tlrere is only one feasiDle
method and thst is to put in oig storage dams'to regulate
the flcwr crrtch ti'te flooo water; anci release then during'the
Ioirf Ior periccl. I tltink that i s c,oing to be a cr itical
thing f al !{ontooar t'lox can plontorrd deal with that?

I w:'ru I o I i k; to rriito you an i nterest i ng storyo
tokc. .t mclrent.

It rill cnly

rine of the flrost lrard- foughtl and bi tter I egal 'an<t
political uattles concerneo th€ lg}IaS River thichr
thouqh rravi:labler lies xholly in th€ State of
aashinqtonr The Stace Oepartment of Game had evolved a
co*rprehensive ptan fcr the protettion of anEdrooousr
princi;:alIy s3ldton and steelhead troutr rhich led to
the Iegisletave adoption of a Colul0ia River Sanctusry
/rct prohibi.t ir1g .tno construcEion of dams over 25 feet
i.n height on the gAIIfi or other streams tributary to
the Colunbi:r. The City. of Tacona appl ied for a I icense
f rom the Fe<j'ar al Puwer Comnri ss i on to bu i I d tro dams r
5OO ancl' lqa f eet h i gh.r to produce pou,er f or i ts
aodustr a es. The Fec,eral Porer conmi ss ion found a
r:r itic:rl shortaqe of ,iloher exi sted i n restern
t{ashi ngtonr i.ssued thc I ic. rnse over the ob jection of
the state that the r iver should be left its
substantiirlly natural conrlition tor recreational
purpose-c,r :-ln dtre strength of the first Iora ca3er
(that. s another case).r. thre cor.oi.ssion. s porer to i ssue
the Iicense ras recogerizect by both stete and federal
courts. (SfAte---gl Ealirilrgtcn- . vr- Federal PQref
Cgnri55i.an. fhis' is a ninth circuit case and a State
of Hashington caser. The state court then attempted to
.bl.ock the project by holdin," that tha cityr a creature
of tne Stater hatl no pouer to.condemn state Propertyr a

, fish hatchery that roul.d be inundated by one.of the
reseryoi rs. (lity-of-Iag.ong-v. -raxPeters-gf Taroagr a
Supreme Court of r{ashi:o:Iton cirs€rl The U.S. Suprene
Court reversed on tfre gro-trn', that this issue hacl been
involved in and decjided oy l atigation i.nuolvi'ng
i ssuance of the I i c-tnse. and' hence iras r,gt
jqaiCala.Pcinting out thrt in the 2rior I itigati'on it
ni{d Deen hel A th.lt st-r,te l;rts ca'nnot prevent the
'c6,r,oission fron. issui.ng,a I'icense or b,jr lne ticensee
f rom act'i ng under thr: I i.c.rnse to bui.l d a das on a

, nav iqalrl e.' st rean: under, the clomi.ni on of the Un i ted
5,tatris., T'hc peopl,.: of.th.:, S3.;tte, of, tt.rshi.ngtonr t[es'.



noxr The Pacific Southrest needs more uater as soon as it
can anrj the questaon is xhere are they going to get the
t{atef r

There lr.rve been a number of suggtistions. fhs.ty starced out
xith A rather .Bodest iclea of ho,r muCh r:.rtttf they rnight take
say from the Cotusibaa and xhere clrey nrir;ht take it from the
Coiunbia. As I oentioned yest.eroayr the Colurnbie flows
somewhere bet;e€n [8o nillion co 189 million acre feet Frc:r

},cdlf e Keep that f i gure in minrl xllr:n rr€ talk about the
ioloraOo floning somerrhere around I3'7 million dcres a f€Efo
Vast di f ferenci. The Columbia has historical I y saorpl y
overfloxed al I of the dams on tft{i Columoia durin$ the sirrang
runoff and dumped millions of acrc feet into the Pacific
Ocean. I doubt tnat there xill be $ny spill this leor
except for the Purposes of alloitin.i salmon f ingerl inqs to r;o
clownstreanr The chief engineer of iionnervi I l': Pox.:r tell s
oe that rnen they finally install all af the generators --
adoitional generators -- for peJkin,; porer on the Colurdli;r
tlrat only in floo<l years uill th€re be arty spill. Th'.:
P.lcif ic Northwest can use the water in the future -- irll of
at for i)oher purposest ilherL.ns the Soutnxest wrruld like it
for foodr €ssentially agriculturr:. The initi.:rl eri'timat.?. as
to how much they rould I ike to ,;et fron tne Columbi.r Lras
around Z or Z l/2 nrill ion feet rrut thear estifiates have gone
as high as l3 million acre feet at the Oall.es xith a lift of
Srooo feet over mountaiils and 'transpc,rtin'l it Ir2$O nti lss to
Hoover Oam nt a cost ol about ttt bi I I ion. Thi s ' trotil<t
double the current Southrest rater. supply and thatrir I
guessr ehough, Herer5 a rnap of the colorado F.i ver irasin
area uhere the d6ms are and ttr.rtrs just a bricf rundoxn on
that hi stoflo

You.re more interested in the I'iissouri ttiver Easin area than
thti Colunbio. I don.rt have anything os specific on tha
.l{i ssour i . HaYi nq tau.lht a sumner in Texasr I knox that
Texas very desperately rants nrore yater in their high plains
or€€lo In the area arcund Lubbocx and Plainvier in the hi3h
plains of Texasr they have Deen draxing rat*r fro;n tire
Ogalala f ormation ;;nd al so the Panhanol e of tlkl ahoma and
thc-lt essenti al ly i s nonrechsr.:eobl e. The recharq{:, i s so
sm;:l I that they're really minin; the Hclter just I i'xe you
mi nrr ' o i I or co.r I ;rnd other mi neral sr because tire r echarr;e
ri.te i s net3l i gible. Consequentl y the Hater table has beeo
dropping in that area oy€r a long period of tiil{l to the
point rhere the pumping depth is 5tl rlreot that lan,l ytrlues
have been <troppinE over the last decade in.that itfoih co
Texas has lookecl over to its r>wn east -- che CyJ;r,rss River
Sasin and that arcla oyGlr lry Louisi0n;' tJ See;rbrlut
transportin'l sone of i ts oun xatt'r up to tne hi;;lt 1:lains
xhich involves alilays regiontl conflicts and also tappinil
the. f.issouri dornstream from For+. RanrjaIl Dam an.t hringingr
lrater along the s I ope of the pl 

''l ins e.rst of Jenver dolin to
the hi gh pl a i ns area. f heyi vr) .'reen I ook i ng everyrhere f or
HJter anci I don.t hnor rhat they ar€ going to finally encl up
xitir. All of that arr:a i s xater'-shortr nuch more so than xe
are here in !'lontanar espe€iaIly in the Colunbia drainagei

The-*ild and Scenig R.ivers Act



s,.lppl y cal if ornia cith ghg xater that roulcl rhen be tikeor
Secretary Ud.'rl I t s proposal brought out the confl i ct.
Arizona tanted a guarirntepd supply of Hater for its farms
aeo caties' and so thdy hacl the ientrat Arizona project.
Southern Cal ifornia xanted continued access to more rater

. th.rn at xqs i:tuaranteed under the agreementg of the l92ors in
thc F.rlj.fq&Lg-Ls-44+o..o laq s!-fit. fhe upP€r basin states
rantbd gudrnatees'dciess td tn,-i r{ater rfrich they t{outd need
lqf futurc Cevelopnent and rgrg nct yet usi ngq They needed
Fqrn,:u qf Reclaoation damq g0{ the use of the Hatgr cluring
tno dry sumrner s€JSono Tne Pocif-ic florthwest ras scaredt
And it tanr:ed trc protect thg Colurbia and the Snake Rivers
f rom thi rsly Southwest uhicq rraq castang coyetous efes ot!
the 'affluent Columbia Riverr The conseryataonasts .fod
enyironmerit.rl ists wanter, to' rirainta.in the Colorado River
iirt{ctr free ffpr more .Jams ano the Bridge.and t{arble Canyon
DaEs Here particular targets oJ ttte Sierra CIub and they
rahted to prolgct the Qrand Qgqfqn N.rtional l'tonument xhere
troth tlrid,:,e qnd j,larbf e Cen'/orr Oams H€r€o They reached a
rosclution rlri ch ,Jave everybooy gomething. fhe colorado
Rivor ilosin Project Act of l9b6 gave Arizona approval of
the cerrtriil Ar izon j projectr caI i f orni a xas guaraFteed 4o4
oii tl ion acre feet r{itn ?r,o( ity over the central Arizona
projr.ct. Cal ifornia {ot tlre pEDtection it needed. [t still
doesn't _oet thc yater that i t'' w..rnts but i t got p roteFt i on
pna' pri6Tity' oyer tlre central arizona prol6ctq 'the upper
b+sin got 5 recla.Spti qn preje€ttr Curi santer Ftasing Gorger
Glen Cantoor .i{avajor ano ' gni, othsr large Bureau of
Reclamation prqjectr anct Utah,:rot an increased allocation of
later to thg Dixie projgct: The Pacific Northwest Hent
alon.g r.rith this because at rgt D [0-year moratoriuo on any
Federql pl.rnn !n1; per trqnsbas i n rl i versi.ons and the
con.servationists ron also. fFey got.a coilmitt.nent that the
Bri tlcte. dnd llarble Canyon Dams 

-rquld nqt be buil t bu't the
pouer by strean-ttrermalpldnts qenerating poxer from coal.
5o the co:rservat i onl i sts aF( env i ronmental i sts r.on -- they
got tne Four Ccrners plants. Tnat is the geal. irony of itr
I tnink.
Tne basic problem in the areil. is that the 1922 compact
crssutnr?d cr virlin flor of 15.6 nillion feetr as I said. 4s
it t.urnect outr after l92Z as the rater ras oeasure4 the
ayerage yiTr;in f lon ras 13.7 Ei I I ion acre feet inst€a<l oG
15.8. over tne lisi Oecq$9-: it nqs been onf y l2.l ni.l t ion
acre fr:et. 5o central erizonq uses (r5 million acre feet
q.nich is Lxlce xhst is avail.aOle on a sustained basiso It
produces spec iaI ty a?r icq,lqure 7- . r3 nter I attucer
vegetablesr citrusr drtesr melonst and these all. requlre
h:rav.y irri.gation. The average cepth of the rrater table has
dropped from 7O feet in f94q tO ?OU f,eet in L964; and in the
sou[ce that I haver it esti.;laterj that it rould.drop to 3oo
fr-:et bl. 1975. Thi s i s d nonrepleni sh.able resourge that
ar.Rro.qnts. to. about Z L/2 mi I I i on aqrq f eet annu.all.y of
unrepl acabl e lrater. It i s al.,s-o utltt inq nore sal i net poorer
qua.l i ty.

Tne cgrrtrgl Arizond pfoject i.; desiqnccl to s.rve lfia.ona, !I
pg.ropi.nE rla.tet 45O nri les uphill, iq rhe ' Phgrenix-Tucsoo or€-1
aepfo,{i.m.itel.y [..2.mill ion.aqrp feetr a.t_i qost qf erig"i-nq!!U
eEqi[r.r,!e.4 a.qounrJ l.,t Qil. !. i on, rlgl I ars., ThaI h+1s. gorye- gQ, f,ggd,



ilirter Of the Colorado River and th(:y di dnrt reach a very
C()mplcte Gompdctr rhich xas saqneo in 1922 try eYery_ State
exc;pt Arizona. lthat it did ci:t xas to divirle the ColoratJo
in Lulk between the upPel Dasirr states and the lower trasin
stateso They f igured the upper basin states i.ould "-let 7 L/2
million acre feet per yedr and the uPper basin states Yould
riel iver to the iorei basitt st.rtes ? L/2 fiil I icn dcre feet
per |adrr they assumed a virgin flox at Leers Ferr[ of 1618
oa ll aon acre feet in the L922 compactr Arieond I ater
ratified the compact. There still existed a controver:iyr a
bitter ort€r betxeen California :n<l Arizona over nor much
Hater t shcul d Goufit€dr ire i n Ar izona's al l ocat i on.
California ras using about 5.2 .rlillicn acre feet of y)t€ro
Arizona couldn.t use.atr r.ater because the Colorado flols in
deep canyons through Arieona arrd they nanted to establ i.sir a
central Ar i zona pro ject xirt 6sby they coul ij pump rr;rter f rour

. dorrn around one of the louer Ltirms for about 3OO mil;-'s or so
irrto the Phoenix -- fucson d(Qnt .rn expenslve project. In
orrler to ohtain thr: rater t,lr that they neederl to settle
{hat €al i forniars pr ior i ty t.as es agai nst Ari zooa. The re..}l
issue ilrrs Fhether Arizona had to count the rater in the Gil.t
River as part of its al location from Colorado incl thus
r.xluca Ari zonats total amount or whether AR izon,r rould Eet
the Gi I a Ri ver f or frer* an.f onl y count th'? Col orado
allocation and increase Hhat it rould be cntitled to by
about a million or 1.2 million feet. Essentiallyr.
Cal if ornia lcrst that case in 196]r and the Gila iiver rras
free for ARizona and they did not haye to count it in theif
entitlement. California Has gut doyn to 4.2 rillion acre
feet per year about' L million acre feet' less than
CaI ifornia neede'J and xas currently usingr Folloring thatr
S"rcr€tary U<lal I came out just {, f er months af te'r the
Galifornaa-Arizona decisionr the decree Has in l.l5{r t
thinkr xith a specific southrest Hater plan yhich considere<l
the regionrs total supply of 16.(. millibn acre feet and the
essentaal requirerneots ?'r.1 ni I I ion acre feet d consider':ble
deficitr and he proposed several things specificalty.' fhe
Bri.Jge and llrlrblc Canyon Dain$ xerr: tiecl intO his pTopo5al to
construct a centr:rl Ari:ona prt.'ject servi ng Phocni x and
Tucson. Of courser increase err{}rqy and ootcr as needed .ilnd
xas needed at that tiro€. The Bridge and i4.:rble Canyon Oams
xere taed into in order to sueeLen the feasibility (economic
asFrrcts of t,he central Ar i zona pro j ect | . The central'
Arizona project is econortically unfeasibl..r'r it is a loserr
it s terribly expensive and ther{r is not going to tre a great
deal of reyenue from it. Butr if you can ti€ into it some
hyclrolically and physically unrelatedr bui profitable
hyclroelectrac damsr xhich are econonrical ly feasibler 1[r:o it
makes the entire project Iook better economically. Even
though if you tied Grand Coulee rjanr into the centrdrl Arizonaproject it xould rrake the centr.]l Arizona project look a Iotbetter. f hat i s ther reascn the tlr i ctger {rnd - ttarble Canyon
Daors xere brought in.
An aguacluct delivering Northern Califorrrib water southrord
and actually not just merely to Los Angele:s basin outNorthern Cal i forn ia lrater llr.our)ht doxn by the larqe.'
c.rl i f orni a rouaduct i n the rlernoota canal over i nto sotr16g7nArizona into the Colorado liiver Basin area ano a large
desal inization pl,rnt on the Cal if ornia coast in order rs
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Al-S!eoe..: Yeso L guess r,e ought to go i nto nav i gabi I i ty
as a subject mattcr all try itself and then relate it to the

. Fed,lrol 
. 
Pour-:r Commi 5s i on.

' The Hor,J t'nav'igaDil ity.' is charheleon in cfraraGt€ro It takes
on r dlfferent color depenciing uPon xhat tne setting is
b,nere :t is found. It has a differ€nt neaning rhen it is
usert lor di fferent purposes. It arose out of Federal
ProDleus. Adrniralty jurisdiction of the United States ras
tlrr.. [;rotrlbru in the Ceog5gq- Chlctr an old CdS€o Federal
reiriulati on of cdm,tref ce ras anotner prOblem. For those

' I'eoer al purposes by inl arge tn€ Federal Government has
adopted the test of the OaOj.:fl-EgIJ. That is an t87O case
involving the operation of a boat on the Grano Riverr i!
tributary of the 6reat Lakes and it estaolisne<t that we
ciontt follor the rlritish idea that navigable raters are
'those uherc: tn€ ticte ebbs onJ flcrsr but it also includes
xbt.ers nhich are suscepiiole of navigationr travelr trade.
and commerce in the ordanary m.rdes of trade and coamerce of
ttle rf ;rf. ln a I ittle Cime I coulrJ get you the exact quote of
th.:.t Duc I ttrirrk thot I staterl I t qui t(l accuratelyr It
doesntt s;ry that the river ras used for trade and commerce
in the ordinary oorJes of trade and commerce of the day but
it says that the Hater is st 5ceptible of such user fhat'is
tne DaniaI_EAII t+st

Thb QgOi+I EalI is 7? U.Sr 55? and I am quoting' from page
563r 

:a 
as an 1870 case:

mThose rivers oust be regarded as public navigeble
rivers in Iav xhiclr dre navigable in factr and they are
naviganle in fact trhen they are used or are susceptible
of being usecl in their ordinary conttition as hathHays
for cornnerce over rhich trade and. travel are or may b"
conducted in the custumary DoOes of trade and travel on

' raater.rr

lte ;17g ;-al ki or; about Ferleral purposL:so Thi s arose out of
rhether th.l Fcrleral Goyr,rnmunt naO the poxer to I icense

. 'troats an(t to inposc fees for tnc use of raterraayS .)od
aomiralty jurisrliction in the event that there Here inJuries
or sinkings or (lamages and so onr The Britash crorn ourned'
the l.rnd und.:r nav i gabl e rater to hi gh xater marl. In
Eritain they felt tilat qenera.lly naviqable raters Here those
in xtrich thrl tide ebbcid dfld f lored but at anf rater the.
c.r6nn orned the bed and banks oi the navigable uaters. After
th+ Revolut'ion the colonies took over that ornership. That
Has upnel d i n tlgr,-tio--yr*i{adc,ell- tl u.s. ' 367 t L$lzt
involvinE a dispute over an oy.ster fishery otf the coast of

. 
lleu Jerseyo

The colonies conceded a nuilber of things to the Fe<leral
qovernment on the formation of the Union but they did not
granr to the Feticral governmi:nt any ornershi.p of the lands
unoernei.th r.fis i r Hater s and so the col oni.es had those
)ratdl f S.

Itren Lh(Ir() clfos(; a jtrrisrlictirrna.I rlisfrutr: betireen the
f c.rtera,l Govr: rrrment .rnd p.rr t i es i'ri i.nterest i n t'tooi I e Bayr
Alatr;lm'e.. A.labam,il xas. Rot .:r colony and so rho oxned t'tte'bed



adopted by initi;rtive the statute reaff i rming the
proiraOitioir a,:taanst dams over ?5 feet hi.rh and addinq
hnor shal I any suctl {rereorlr i nc ludi nq a rnunici pal
corpor.itionr Olrtoirl Or use ,l f e<teral I ice':nse lot SuCh
purpoi€o f he c i ty ttrertl i lutti cal I y enoughr invoked thc
lurisOiction of the Courts of thr* $tate ylr()s€ pui., I ic
[ol icy i t had Persi stentl y f louted to agai n ':]ive
assurance to prosPcctaYe ions purchasers that thc city. 
a s empoHered by I i cense f rom the Fe$r.:f crl Poner
comnission t9 disrcgard the 1.,:r of this Stat;.'." (Th.:ttts
r guote from the ,lashington 9upreme iourEl

Holding this initi ated law to C.i superseC;..d and inoperotivc
yhen ii cones into conflict crith tne.exercise r:6 ttpafamount
jur i sdi ct ion" of the uni tect States to determi ne tlho shal I
build dams cn nayittable streams and at uhat hea?htr the
Court rleclareo tnat the lar oitl n61p in .any Hayr af fect the
riglrt or authoraty of the city !c Proceecl uith the project
in accordance rith its license. I'rom that it is very clear
that aS things have stood in tho pastr the Fefl.:ral Po'*er
Comnti sS ion could I icense a polrer company or consorti urn of
porer companies trr build the Allenspur Oam or any other clant

on the Yelloxstone Rivef r and t.here i s absolutely no Pl:rrer
or outhor ity in thc state of l{ontana rhich can i nhi bi t th.rt
bui'lding. fhere is one tirinEr only one thitlgt rtrictt rroultl
restrict such a constructaon of da.ils on the Yqll lorstoner
That i s ttle Hi lti and Scen i c rl iyer s Actr L,ecause once a
strearn has been pl aceo uncier that act f or stuoy for
inclusicn rithin the actr it removes that Stretch of streair
from the juri sdict ion of the Fe<Jeral Porer Cor,mission to
issue any licenses fcrr obstructions in that str€dfiir As I
recollect, readang in ttre neHspaperr the YeI lorstonc River
has Deen placed under that act for study far lnclusion
ui thi n Hi I <l and Scenic tta ver system f ron Yel loh,srone Park
donn through to 3O miles east of cilIingso

For the time beingr tlre Fecler.il Porer Comrnission coulc; not
lac.'-,nse dams on thc Yellorrstone; ui.amately there rill be a
oecision rhether to inclu<le tnc Y*lloustone or parts of it
lrithin the rild and scenic rive:r system and those pdrEs that
are incIudecl voul.J be exempt frrnr impound:nents.

There is nothing the stai.e of llonEana
to gc.t the river so classifieo it at
of the Yel I owstofi€e

Reprglgntatiye_ RgOifee: hh"Jt ldere
noment ago?

i tself can 'lo but try
xtntS to prt+-.ervc p.]rt5

you reading f rcm just ;:

Al-lt-Cogc . , . Yesr there are a xhole ser ies of Lhesecases, State-_gf_-Hash i Ogton_Oepg336gg3gf._aame v^_Es,tgf,El
Pepel Cosxrissionr 2O7 Fedr2d39l. C!JE_At_.. faggma _ yr
LL8la ors -of-IgSAoAt 262 ?t?r3 ?.11t 1953. Then a similarl y
entitledr 3OT P.Zct 567t t957; aircj enother one entitled the
Snfi(l r thas is the appeal r 35'l tjrs. 3201 1956; end last'lyr
37L P.2d 93Et L96?.

Seoatqr Galt: Goi n 3 baci< to rhe Federal Poxer cornmi ss i.onrthei r author i ty restsl justs on nayi.labl e streams. Is tnat
cor rec t?
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of !{obile Day? Ihe U.S. Supreme Court in pgllaf1!;-lSSegr
v- .Higagr 4{ U.S. ZLZi 1845. It involved the oxnership of
the bed of ilobile Bay io alaBE[lrre Alabama did not succeed
to ttre olrnership of .that tree through ;he croxn because it
hadn't been a coloof o []utr it xas aclrni tted to the Uni tert
States so ?-he Un a ted States Supreme Court appl i e.J equal
footinq doctrane that if the colonaes are goanq to get thr:
beds un<ler navi.j.able ljaters off of their coasts then neH
states that are aclmitted to the trniql;rre going to succee{t
to t-he sam€ kind of rignts that ttre colonies haci so Alsgam<r
Has conceded the bed to r'lobili, :tay. Likerisc thenr at
folloxs that all of tne coastal states succeeded to the beos
of thelr navigable Haters.

I n subsequent cases tnat docc r i ne i s ext ende'-l i nl and to
inland navigalrle xaters. It is important. for titlu Purpose
particularly in the public statcs; rhen a territory becrne a
s+-ate there Has essential ly no chooqe an land o,,nership as
the territory xas publ icly orn,ilJ try tne Federal Governm'Jnt
anrj nor at became a state aoo the Fe.Jeral 60vernnrent st,ill
ornr:d the Iantl. People hao to 'lo out and patent the lannr
homesteaci it ond operate und€'r thr? Oesert Land Act and so
forth in orrler to acguirr-' titl{:. The }:ederal (iovernnient
conti nued ro onn all the I orrrt but oecause of Xaflj-a-Ug
ifEglrie.Ll and 8o1l grrllJgss9er-.&-Hagaar i f therewere
navi gabl e Haters i n that rterl y adm i tterl st.rte upon thi
a,lari ssion of that, stdter under the trgual f oot.inq doctriner
the state acquired title to tl:e bed and tronics of its
navigilt le raters on the date ol adnrission to the Uoion.
That is consistent rith those prior tno casesr

There as a string citation i tt tatr.eEi:a0E-HgtefJigb.ltr
Volume Ir at page ZOTI .listirr:t probatly Z0 cases Hhach
fol lox thdte

The states in the old Nortltxest Territory -- hichiqanl
f.linnesotar Olrior i4issouri r lll incas -- quite B fetr of those
states thought that therefore they got ti tI* tq thei r
navigable xatersi andr of coUt'5€r a f tlre water i s
nonnavigabler the Federal uovern$ent continues to orn the
Ian(, and the land under tne Hater and rhen it oakes a
conveyance the ripariait qrantee takes to the center of the
streao or if he oins both sidc.sr he takes the entire hed of
the stf€ilmr If at is navigao'lr--r the State is going to orn
it and quite a fex of thes€ stotes thought that they could
develop their oxn tests of navagability. As a conseQuence
of thatr you haye land titles in so,ne of those states
deterninecl by inoividual state tests. There is.iuit.e a
disparity aoqng those ttsts antl here you riet such thin,Js as
a sar log test o( somethini I ike that for purposes of
nav i llab i I i ty. Ihose calcs are 'ir rcn€.ous -- tfley ;l7i; xf olkJo
Prob.rbly they xonrt be redonei things xill tre lcft.stintl
because oirnership is not so iorportirnt as control anlualr

The proper test Has laid out by the U.5. Supreme Court in
Ht}l State d€glf. The significant dites for this purpose are
around 1926 to 1927. [.vontt giye you those citations right
oot{o The U.S. Supreme Court saicl that it Has a Federal
question not a State quest'ion - rrtro gets tatle to the becs
and rrirether or not it is a navi:lable strearr. Essentially it



rent to t,h€ Danial BalI as the Federal Test. l{as the stiean
susceptibte of beinE used in its orrlinary Gonditaon as a
h!<1hray for commerce for xhich traoe and travel Has or maght
br.l con<tucted i n the customary mrrdes of trade and travel on
ratqrr? Thrt is rravigability for titleo That is not a
precisr: tcst but at qives somcl Kintt of an adea that it itust,
tr.J ,r fai rIy sutrst.rntial strBom usaDle commercially fof
transport"rtiono For cor.lfirercer essenti;rllyr.the 0.1ni6l 8al I
tr.st is alright but anstead of looking to a date rhen a
statc 'ras adriitted to thr Union f or you to determine titler
naviqability nay later arise anC that xas established in the
Ner River case which is A:15reJ.ag-biagjqregJou&anI y.-Ih9
Uoi fgd .Stet+'s r 3! I urSr ).77 , l9{0. The un i tecl states
comoerce polr'r jurisdiction is quite broad and if the streasr
can be rendered nayigable by improvements and developnentsr
In ln17 a t may ,become navi gatlle for coomerce purposes
whereas it xasnrt navig$E'le for title purposes aod it mi'ght
not. have been nsvirlable for cofioerce purposes until He had
the technaque in 1977 to tievr:lop and improve the streams so
thr:f 'rrould b€ trse.ful for trad(! ano travel upon dater and
cusi.oFery modes oF trade and tr.rvel upon Hater

I uant yoq io Ue conscious that He are making a suitch.* )le
rll,€ going to stop brorryin(j about the relotionship of 'the
Feoeral Govt:rnment to the states rhich oeteuines xho gets
title to the bed and the jurisclictaon af the Federal
Goverhment to control trade an<l travel on nayigable ratersr
and {e J(e rroin3 to think about the reletionship of the.
state to its oun citizenryt xhich.is not a Federal question.
The state.s control of the statets xaters -- the public
lrlters of liontana or of any oth*r state. Some of the states
autooatically thought that af the nrter is nonnaviqable then
the ci-tizen ovrns the bed -- tll(,.y useo the Federsl test for'
title purposes and i t i s not state hatcr and af it i s
navi,;aOier then the' st,ate oins the bed ancl the publ ic has
its '. ri.:iht of access. Sonre strrtes recognize that since this
i s no I onger a Ferleral questi orr then they coul d devel rrp
their orn definition of nayigability and proceeded to do so
rrsln.:, in many instancest such -r thing as the sau log test
ano l.*ter the Court nore frankly saio that if it Has
suscer)tible to sutrstantial recreational use by the 5ruDlic
becruse it irill float recreati.crflal vehicles or is usablerfor
fishinlri they wou.lo call th.: river naviqablee It; is

. nrvi..;ahle for stat€ purposes eyen though it is not navir_table
f or comrnercer i t n+y be not na.vi gaUlc ior t i tle i i, i s'navigable tor the State of fdaho or California or sooething
liFr: that. I think that /ou ouiJht to get some examples of
ti;3to

In North D:kota * stream i.s oagvi.gable rhen th€ raters fiay
lre u.sgrl tor the conyenience a(ti enjoyment of the publ i c
uruchi:r travel ing f or' trade purp.oies or pl easure purposes
(th.: Court (lrroneousl y r intend.e,J thi s test to appl y f or ti tl e
;,u.rPo.sr3s J5 well .ls for pulrlic recreation and state conmbrce
puriroseS t r

Ttrt: State of Hashinqton tor c ;JJrti cular purpose sai d that
if it x.iII float shinglesr it is n.rvigabler (That reminds
t[er utren the Ur$3 Suprene Cou4: Ee:tS one of those big, cases
l.i,t1t';. &*e.*O,,q-.I.J4lrtsf,aiar. a,t cdn get i.tseI,f tied'up,.f;ob; 1O
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years tryioE one of these c.lsoso They appointr thereforer a
spec i el master who i s , essenti al I y the tri al juJge for the
Suprene Court. He takes the e-yidence anct qives a rePort to
the Suprene Court. In his repurt Eo the UrS. Suprerne Court
the master in the Sriziloe u- Calif.qriOg casg said apparentl y
a stream is navigable for Feder;rl purposes if it will float
a Supreme Court opriniOnl?

In ,{ev ,lexico the United States bui lt thp Conchos Dam on .the
Souttr Canatlian ftiver and when tl:e U.S. .bui lt the d;,rm they
condemned the dam site and the)' condeinnetl a f loxcrqe easem.3nt
to aI I the subruerged I and uncler tlre reseryoi r. It i s a
condennation actaon but you don.t lctualIy buy titl;: to the
land. You buy the righ't to floou it. You have to pay foe
thatr The .title to the land lrelongeo to the Red tI ver
Valley Ranch Company. So therr: came a conflict. The South
Cananian River vras not a navi gaole streaor but here Hcrs d
nicer big bo<ty of Hater xtrich people Hanted to go and put
boacs out on and fish over th: privately'ornect land of the
Rea River Yal ley Ranch- . Conpany. ths tlex. llexico Suprome
Court in 1945 held thbt sance ther rat.ers irrr publ ic rdters
and',hey afe not in treSpass uiion thi5 person.s lanol ;trrtl
the public. Haters are co oe put to a beneficial use by.the
publ icr t.hat the public nad tho riaht to util aze rhe yeters
even thouqh the Hater s )rere over . Pri vat(i lanci. .fhe
dissenting opinion said that on* tiine a hon's home Has :hi s
castelr but noHarJJysr apparentlyr a fly rod and reel nill
seryr7 as a xrit of entry.

A very sinrilar rationale xas useu in the t{yoming case of ilixt
Lr-A.COEEOI13 in 1961. In this cas,:r the nlairrtiff sortgrrt a
<l,rclaration of his ri'gnt to float the nonnavir;able uf.)per'
area of the North Platge River rcross the defendaatis' land.
fhe stream uas nonnavigable for title purposes. Thereforer
the ranch company oflnad the berl of the stream as well as the
banks and the land on both sideso The Nyomi n9 Court
expressly wefit rG the i:rasis thirt the steto haci .r right to
have the rater tlctu through that person's lano and that if
th€ rater Hasntt trespassingr eher* Has .t right-.f-F?y. If
tlre: stream Has of a suff icient iiz;' to be suscr:ptit'le of
suff icient substantiol public use"r tlre puolic could use it-
aorl xould not be in trespass. tt tticnrt:io so far as to say
that you could rade the stream )ut th.rt 8s lcng as you coul<l
float it and make incidental us* oF the bed of the stream oy
pushin5 i t of f of rocks ano rapi 5s and tlrinrlsr tD? . publ ic
coul d mako use of i t ov*rr ihe pr i v;:tel y owned I an,j.

In California in a morr! recent crts.:r gl.gllle-xr-Ea9Br tSllr
relying lar,.yely on the text in ctris trookr thi5 tlction vas to
compel privdte lancl orner to reurovc rircs and lencing anfl
br i rli;es across the Fal I Ri ver o A mandatory juogement f ctr
thc r+ooyal Has granted by the r.rial court arrd aff irneo by'
ttre Appel I ate Court of Cal i forrr i 'r. the Court aqre.rd that
the stream xas not navigable under the Federal test 'for
titIe. The bed Hirs privately ornr:d and ilas not susceptible
to a useful conmerci'al purpose. Hoxeverr the Court rent gn
to sayt0It i s extrem€l y i rnport.irrt that the puDl i c lnot be

denied use of recreational )rater by applyang the narror
and outr:oded i nterpretati on of nav i gabi I i ty nor i s tlre
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quest a on of t i tl e' to th., bed of 'Fal I R i ver rel evant.
' The.Toder.n cleterninatioos of the California courtsr as

Hel I as those of seyeral of the statesr as to the test
. of nsvi,jabilaty can r€ll be restated as follous:!

Nox.tne'J are telling you a definition of navigability but
notice that rrl are not oealing xith a Federal questaon here
at allr He are oe:rl ing t.ith an internal CrI ifornia problee.

.|Htlobcrs. of . the puDl ic h'.rve thr: raght to navigate ano
.to rlxerc.isrr thrr incadenc(..')f navigat.ion in a l.axful
roenncr at Jny point b€Iox hiutt iatcr mark on raters of
ciis state rhich arrr capadle of ueing navigateo oy oar
or motor propelled SmalI cr.rft. The Federal test of
navigatri l ity 6oes not preclude a more l iberal state
t6st establishing a right of public passage uheneyer a

. itre.rm i s pnys i cail / n+yi qabl e by smol I craft.'r

.Lastlyr since at is a rathe.r f ec€nt caser a L974 ldaho caset
a close neig;hbor of ours.
Asfocig,llioo -I. Siceio LivestsckrlOEr Here sone f isherrnen
wno elso oelooged to the Sogtnern ldaho Fish and gane
'4ssoci.itaon rere fishing this Silver Creek and they got
kicked off. So the'Southarn Ictaho Fish and Gafie Association
brought 6n action for declaretary judgoent on bshalf 9f
itselfr its members, anC the general puolac for declaration
.of the' r i qht to ut i L i ze the raters of Si I ver Creekr The
trial court sirid that the basic question of naviJJability is
.sim'.rly the sui.tJDi I ity of .l particular rater for puOl ic user
rul inq. f or the ;rl ai nti f f sr the f a sh and gane association.
ln affirmin3r the fdaho Supreoe Court saidr and I think thi3
is tho last <;uotataon I vill read at you:

nAppellate urres this Ccurt to adhere to the test of
.navi gabi I i ty that a g usc,'r in Federal acti ons rhere'title to strea& Deds is at issueo Ho{ev€f; the
question of ti rle to the oert of Si lver Creek is not at
issue in this proceeoingr this is not an action by the
State 'of ldJho or respondent to qui.st title to the bed
of a nav.igable strear0o It ir an. actaon to d€slare the
r ightg of the publ i c .go use a nayigable stream. f he
Federal test of navi aabi ! i tyr invol vingr as it doesr
property ti tI e quqst ionsr ooes not precl ude a I ess
restriqtive state test of navigabi lity establ ishi69 a
ri:;ht of publ ic passaq€ rherever a streail is physicall y
navir.rable Dy snrall craft;x

There is another developing line of authorlty that I think
may onke'a little more sense. or may be more logicll and that
is to simply aDandon the xord n..:vigability and simply ask
tne question of .rhed,her the use of a particular- bilOy of
rater 5y the public is a nuisance hecause the streaa flors.
through .someoodyts barnyard .tnd is just a tittle creek o7
rhether it is a stream rhich !s susceptible of substantial
and i nportant publ i c recreiatior;:rl us€o Thus <leal i n rhethgf
tha r-1gs are publ i c .rratera e7 .:Ssenti al I y pr i vate y.aters for
recre;rtional pufposeso

fire Federal Porer Coomissionrs juri sdic!ion is essent.ia!l.y
baseg on coumerce pouer of the united sta.tes and the Fgdera!
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dredqing iho.fitling ope'iatiohi in navigaule iaters. In its
definition of navigablts xaters it has a fague phrase that
navigable aaters mbans rate.is of the tinited States. I think
quite properly thet the Army engineers interpreted that' an
its einti re context as meEnin.; navigable xaters under the
Danisl BalI test or substarrtaal tributaries that riII affect
ri,!vi(:ar,i lity. So 'tne Army en,ginaers drer uP regulations
lirniting trreir uun juriscliction to Haters rhich rould fit
thi:, Oahi al iall trist or s.ubstihtial tiioutaries to iti
Som+boc1y ras f il I ing iand in Floiida and a good
tonservitionr €ovironmehtol outiil called National Resources
Di:fenss Counciir d yery iespac;able outfitr ranted tne lrmy
engine*rs to get in there and contrbl and stop this dredqing
6rrd f i i I inq i n Floi i<rd. fhe Aritr enrii neers said that it
didn.t fii tireir regul.rti6hs brrtause it doilsnrt realli
.rffr:ct .rrry illyilaoilitlr it Ooesnrt f at the Danial gall test.
t,nrt :o .th; tratiohai Rusource5 D*ien1e Couhci I took the Arniy
.gnginoers io Couri; Iir .SEgt__{,. , ra.l lqleyr rho ras the
Seiretaiy of thu errnyi ihe cbtjic i,olcl the engineers thbt
ttieir ' rei?dl ations xere ilronijr fhet <tef inition- of
navl qabi I it-y in the Federal tr.rter Pollution Control .Act
seyiog that by havi.gable ratirrs xe mean the raters bf t the
Uni t*o Siatesi i s i ncend*d to diau upon the f ul I airi,hbiit y
oi Congiess to reguldte c'odiit,ehc.:. Ttie Corps ras ordered to
r:?dr.ix 3ts regulacions so as to reach the full eirtint of the
Ccn,lrtiss i ona I airthor i ti ovei comoieice as a t af f ects rater.
So tne Arni engi neeis -- antl her€ you have. a
cohseiVatiirnasi; cnirirohn:ental ast group xhlcn is' oidanarily
f i ithtinB the Arnry engineeiS; trying to ?€strict tneir
authhrity anil keep theo out cif i.lates -- lost the case. The
NR0C ron -- the Army qets t.. qo anirheie dnct toritrol
(redriesr f iits and "anytning to the srtalles't tributaries.
Tne i r current rbclu I dt a oni, unl (:ss they have been superseded
SinCC If ye lookrfd, may noyJ\r. JS far as ihb CbUrt oideledo
Trr.:i..:io up to tril'rutaiias cS?iyin,.i 5 cubic feet per sr:coird
or fi,o?ei.liitl poirds of 5 acrbS or r,rcie. It seems to me that
that is disonedibnce cif the tauru oider. Ttrey should go to
all xaterr They shoulC aO to ybur drinkihg founta'ins out
here: Theii regulations alib include any stream that is
gseg .tc arox crops that aie used in interstata cohoerce.
f tpt coul tl i nv6lve the Liist R i ver of ldaho rh ich ar i ses i h
icah6 and sinks in tdahor bui. at clbes grod potato€so Or any
stieam uhich is used recredcionally by people travetling
intcrstate. That is the juri sdiction of the Corps of
Ehginieis. It 'l so xas 6}erwneiuri ng to the Ccirps of
fngineers. They ,recided tnat triey rould have tir do it in
stages kind of like lre arE cloing rdcial integrati<irir all
rteliberate speed. fhey rould ctivide it into three phaseso

Ph.?se one rill es$€'ntiblly do xhat they lrave been
itoingr pr incipal navigable Srrems and tr ibutariesr Pha'sd
teo * i I I hovtr into smdi I er iii trutar i esi Past three tley
uill tri to move into ttrc fuli extent that their reqijlataons
1::o too f ir'iy wou I <, do i t i ii thrrlr;:year st.rgtrse Ihi i iasil
isiul te.J i rr the Army engi nr:ei:,i ti:rvin<; f or rlr€aiet scope to
tneir operati ons.

Tnat is probaoly enough oh nariirrabiIityr isntt it?

5dii.i+di..-ca'iti i{ds dridre rreefi einy couit ca36 in iront5fri iitd



Poxer Act requirr:s ctt I icense f or anyone uho i s goiog to
build a dan on any of tne navigablc rJtefs of th6j unated
Stat.es and on .!ny Hirters tnat rill affnct the navigable
tapaci tyr rhich means that they can regui.re' ;i I icense for
substantial tributaraes and 53 forth. This i s tl I ittle
irrelevant but t tnink I have to s;ry it to be complete: thc
Ian,-:uage of the act sdys that i f tne hydroelectriC project
rill .rf fect coomerceo ln the gq[gtljl.eg]Bfig case rhich ras
decided a lattle over a decade atjor tne U.S. Supreme Court
really broadened tha previous iflterpretation of th,r Federal
poyer act by saying that if you are buildin{ a rJarn on a
nonnavigaDle stream rhere it has n<,r ef fect on n.lviqabil ity
but that thc .electric poxer rill be shipped interstate or
xilt affect the interstate transnission of eloctricityr then
it af fects conmerce and conres unrier the Federal porel- octo
That as an irrelevanc, fcsr our purposes because re ara not
in the utility business and that dcesn.t have orrythinq to do
ni th navi galri I ity at al I . That jrrst $oes stroa ght to the
concrerc.3 porer of the uose and not navi gabi I i tyr I xoulrJ
like to t;ive an illustrationr eslr€cially for thc nonlddyer.s
herr:r of the extent of the comrnerce lroyer of the Llnite,.l
States rhen Congress chooses to tircrH on itre full Eeasure of
its pOxero Congress do€s not rr;rrmally Cnoose to.Jrax on the
ful I measure of i ts commercc pote r and ra s.el y Sor Thi s i s
probabl y rhy lre el ect representat i ves. iJay track i n the 39. s
rhen Secretary tli ckard Has Secretary of Agr ictrl turcr rre
.coormerrced to have quotas of things thdt you could qror and
in this case it involved xheat. As I recollect the facts of
tiri s caset and sorne of you may rr.rnt- to correct me i f I make.
some €flotsr FilDurn ras groring ilhe3t on his oHn propurty
and he rras ut i I ie i ng the rhear t ar hi s oxn consumpti on for
his animals and clomescically. As I recallr none of it *as
being shipped out of the state and I rhink it Has beinE
consumed al I on ni s o)rn propertfo Congress hadl for
purposes of agr icul tural staoi I i zati on and for clepressiorr.
purpos€s i n the 30r sr en.icted the Agr icul tura I Ad justmenr
Act and restricteO Lhs :luotas tlrat could be grorrr. 50 the
Secretary of Agriculture and his agents Hent after Filburn
f or exceed i ng tr i s quota. He sa i o th.!t the-y ha<i no
jurisdictioo 'oyer him as he nas not an interstate contmerce.
ll€ (as just groring and consumin-<7 hirrrsel f. It vent to ttre
U.S. Suprema Court xhich said tirat the *heat he <lid gror did
af f ect interstat.:r commerce. If hc didnrt, eat i t iri msel f hc.
vould haye to buy it from somebooy,:lse xho xas shippinq itr
So rhen Congress drars on its full authority under the
commerce clauser there is scarcel/ rny activity which is not
subject to the control of the Federal Government. That
cigarette'that is burning therc irnd the pages tho't are beilg
turned here oll involve commerce in the sense of the full
Constitut ional author i ty of gsnrJr€sso

Congress doesntt el erct to put the l4i ssouri Ri ver i n box cars
and ship it to t{ashingtonl O.C.i tney have that ooxer unoer
the cofiaerce clause but there is quite a di f ferenctn betreert
Con,;ressts power ;rnd uhat Conliress ril I choose to do.

TheArfiyengineers--Ittrinktnisist1uiteironical
l9?? under the agxrndments tu thrr dater Pol luti on Control
Actr rhich is really a ner act all by itself but is galleo
an;lnendment to a prior actr *erdr 'liven jurisdiction over
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the one deci ded in Idaho and llashington?

al_-stoo.e: In S,iDscn-_rr-63lJ.gr an 1895 caser the i ssue
involyed accretions along the banks of the Hissouri Riverl a

navii;able stream by xhatever definition you rish. Soner I
roul r, sayr i ntru6ar cirfie ond 5tarteo occu'rlyi ng thi s
increased landr accretaon, th*t the lti ssour i Ri ver hdtr.t
xashect up. The original land oxner and this person xho ras
a squittter got i nto I i t i';at i on. rhe case had to use the
Feder;,-rI rJef inition of navi3ai;il ily for titler '.ilthoul:lt in
1895 that had not real fy been astirDl i sheo. I L sl so sa i d
th.:t the lancl ornrrr had title to th€ dccretion or itrcreaso:
of thi s land and rtre i nsruder had nc r i':|ht th,lt-e. Gitrson-Jt
KeIIJ also saidr curiouslyr thar although this land is owned
to lou rater mark by the adj3cent land ourlerr it is sut.ject
tcr the rights of the publ ic for passage and nav.iqflbility ano
so on over the strip in question.

t{ore si gni f Scant'l yr meyber i s Ehe case of Hg,fr.ag--y.r
ScLbeLlAndr a 1925 cBS€o Suttrerl and had gone uP tha
l.l i ssour a to the I and of Herron and Sutherl antl ha<l been
huating and fishing on Herron.s land and tta6 fished in r
ponrJ rhich is entirely surroundeo by Herronrs l:lnd and
f isht'd in a lattle creek on Herronrs lancr. fn;:ach of the
alle:;,rtions of the corrplaint it al luged that Suth+rl"rorJ na<l '

trespossed on the uplancl . So tile case is not a ,leat cdsrir
The court said thot it xould seen clear th.tt a mon has no'
riqht to fistr rrherr,r he nos no right to De, So iE as treld'
uniformly that th,r public hlve no right to 6ish in'a
nonnayi?able body of xeterr the bed of xhich is gxned
privateiy. That as tsgf,r'a0 r.-lsthcElg.otrr 7{r l'lont. 58?r pr'5961 1925. 

. 
It i s not- a xel l-cons irlered cJSBa

Hhat happcned in thu: case Procedurall yr I. tninkr ' i s
important. Herron f ileci has coriplaint alleging all these
var i ous tresiiasses anct th+y rere tresp;rssi.:s on the fast I ancl
in every allegation of the complaint. Sutherland d€eruredo
He told the court he roulcJ rrot even aesyor that as plaintiff
hadnrt stated a cause ot' acti otir which xas r i oi culous. fhe
denure Has oyerrulcd. The Court said that he hart stateo a
cause of actionr Sutherland refused to ansrer and so he
sufferetl judgenent by defaul t. lncredibi I yr Sutherland
appeoled. He ctionft make any appearance in the Hontana
Supreme Courtr but he rtio appeal and file h tery sparse
brief. Essentiallyr it almcr$t looirr::rJ collusaye becausr!
thero rasn.t dny faght. Therr.!.ds a perfectly. ,;ood cause
of .tct ion staies and i t r.rs unnecessary t,ai ttle cour t. t o
decider the issurr of tatle to thc trerl or right to it' in water
oyer privately orn'!'(, b€ds. Justicr-- Httl Ioray concurring in
the affirmance of the trial court justice saicl that the
aSrpeal does not ol.:rit serious consiCeration and should, PrldisJrosed of sumnarily. That r.rs page 602r and I think that
ras probaDll right.

You mi ght cons i der lrhilt r i gnts .a per.son has on a
nonnayigable lake. If you rruy ycurself a little sumruer
catrin on a lake rhich is nonniryigable for title p'.rvposes'but.
is certainly navigable for canoeing or fishing motor
purposes. oo you think tnat when you go to your sunmer.
caban tfrat you can paddle your canoe around the entire l'ake



:.
,'in the eyening .:nsl enjgy it or do you think that you a.rg
rclstr icted 'to that I ittle t it of the nonnavigable tof title
lake xhich is di rectly .oyer. rour land ovnershipr and once
you qet off that you arc trespassin3 on somebody el5gr3

' I anc?

senglqf ruro3gs: Sutherland says yqu are tresPassing.

ll ltgnes Th€ com,non lax vi'ril real I y oevelopedr not f ronyater Iqxr hgt frOm real property la{? The older c€S€sr
especially from the Eaqtr adnere tu a real property vier
that if yo;{ oxn lhe lanO then you ohln everything doi.rn under
tlirri land and you own evr:ryrttint; else up to the sky and so
rldGir parson or.ns a i attle portion of . a
nooflr.rvir;ahle-for-ti tle l;rke. Tni s Croesnti n.rko commoe sense
.trrd i sntt ttre rl.iy you xould unocrstando I thinkr rhat you
Could rjo on; Ipk'r Hheft-'you h;rvr. d suom€r Cabin. I am Oot
tall'.!ng. 4oout Ffathead Lqke. It rould hqve to be some
re!titively srral I lake th..t doesn.t f it the Danial Ball
definition of rrild€ ano travel under ordinary E€ans qf
CCtlllfl€f .C € o

C.onmencing rlrilh'tne !94CD-trr IrgyOOrr a ilichigan Gas€r l?3ifoo Hest' .48?r fet?i's' 'iqmqbn use rule for peopte oo
non-nayir;pEle lakes t{as establ.istred stating that you alI'havc ? mutual ri glrt !q the surface of the lake even though
yqy all ac.tually own the bed qf the lake.

A sgries of interesting cases .rrose out of the State 'of
Hash i nutoer st arti ng x i th tggf{t}Lrr-Jnrg.E,r 1955r on Engel
Lakee Thele a f esort rrrndi orr thi s laker rrhich ras
Oonnav i .rabl e f or ta tIe purposr..sr rould rent boats andyariotrs .:rqd'i;rnent so thc aeneral guolic to gg .out and enjoy
ttre I akr:e 'ppar entl y they r-hre* becr cans around ind
rel i evr-.d th+lln$elv':!s' on other peolrl er s property and r€re
prer.t'y nruch 3 Duis-:rnger rhe suorene court of Hashington dadtuo tha ngs. They deslared ltl.at Xashinqto,r youl<t f ollox the
comincn use rule trtat eyerybod,y,llno nas riparian to that lake
had ti.le use of the entire surfOsr-: of the lake out that these
r ipar ian ri ohts cuuld 'be abuied. fhey sa i d tni s resort
o.l,ner and .h'is ijuests had aqused itr and they enjoined hil!
from leasin; boats or haying guests use ttle lake for tHo
)r:ors or unt iI he coul,O corne gi) r{i.th a plan f or control I ing
the .conduct of h.is guestso '

f,l.re1 ca6e Dqg3eO_Jr_ Statg ,in l9b5 in Xashington. .the
H.rsti.in,-:ton Fisl'r snd Game De.partment frad acquired access to
thct Phantam Lake ju.st outside Silatcle. Then it piroittert
the public to come ond clgck hunt antl fisn and sg on and
Ianctorrners cotnplained about ag.uses lherer 'The Nashington
Supereme 'Court acted siorilar'.!y an that Gds€o It said'that
ttri: publ,ic doeq .h3.v€ the righ,t .to the enti're surfice'of the
.taXeir becauge it h.,ts access .tir rhe lgke.r bu.t they ar.e'making
ng'isarnc.es r>f themsel'ver, an.$ tne Fish and Game is e.nJoined
'f'eon gpenan0 thdt ar$i, to the putrl ic until it co0es .g.P rith
a plan for proper pol icing anrl contr,ol of public use l.o th?t
thgy rlon.t nrake nui sances.of .Etramselvest

':The 'streqgth of the .inter.egI .of the v.arious tiOOqrQe.r+ iq
the':g.tiil,i,zation of *hg en,tra,re sgr'f.ac.e of the le$.g ';1pF

,a
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irorgfrt out best in EcgB-5-Silfislr rr t96s l{ashirtrlton G:re€o
tt ras a suit to enjoin construction of an aPartment
bui ltting rhich rould extend out ovrrr Bi tter Lake in Seattl e.

iPending trial on the rueritsr defendanrs proceedgd as
rapidly as possible with construction of aparrment
nunber one and the concrete slab to support it. Ihe
slab projects l3o feet and is lt feet xide. Beneath it
rhe lake is filled yith <tirr and pilings of steel lre8ms

. are used to support it. The trial court granted an
injunction and ordered the removal gf aIl structures

. and fills. tn affirming that judgenent and order the
court saidr tAll riparian oufigrs along the shore of a
natural nonnavigable lake shore in coirmon the right to' use the enti re surf ace of thrt Iake for boatingr

.. srrimningr fishingr and other similar riparian rights so
long as there is no unreasonable interference of these
rights by other respective ornerst.o

So tfris fel Ior had to removr? his 'slab and f iI I rhich
proJected 13O feet anto tne lake arid ras ?7 feet ricle and
supportecl by steel girders. [t ser]rns to ne that the naturol
yierr of oynership of a nonnavigable lake for title purposes
is the people xoulcl expect tb have the use of the entarq
surface of the lake. I roulo *xpectr i f a case came before
the llontana Supreme Court to.ralr thot the ilontana Suirreme
court rould follow the State of h,ashington and the State of
North oakota and tryorni nlr Idahor oregonr and cal i forniar'
Arizonar and Ner tl*xico as rell as the cases from the old
Northrest: ttichigonr llinnesot;r Ohior ttissouri. I think
that the lar is becoming pretty clear in the aroa far
clearei than uhen Herron y. Sutherland riren at ras scarcely
consirJered but n€yerthel€ss decide back in L924 0r ?5.

Repgg5gntetlte 89ghs t{hat dicl you say about the aOandoning
of t.he uord inavagaDleo?

A!-SfOOSi: I saicl that so,.re courts ar€ siinply saying that w,r
arenrt going to use the xorci trnavigable'rr ll€ are r;oing to
c()ns i Cc.r Hhether the uatar i s suscept i bl r: to substalrti.rl
public us€r f .lon't knor that it makcs ;rny <lifferencrr
Fhr..tltr:r you use the word inavi qalr I ex i n a stcit€ si oce as
th...y dic, in Eeqlle--g-llask ir, Californiar shic.h I quoted
fronr and the Picebo Livestock ceseo

AI 5Lg8S: It seens to involve s(, much confusion anC thot is'
Lrec.tuse of theso different meanings. I'm nou u.sinr.l
novirlability in ther title sens€r a Feder.rl collnerce sense,
anrJ a state control of its rater $BflS€o I donrt mean th$
same thing each time. 50 that is a good reason Cor tryinO
to get eluaf frcm itr I thinko there as a reason for st;yinq
xith it.:nrl that is that people are use(l to uring it. tt is
haro to break a habitr

Alaoslcooe.oe*-afu-g33er r, ir,h! :

used tr: read rrche appTopriation
benef icial purprJSr: and xh:rn the
in interest abrrndons anrt ceasr:s
pUrposer' the 7ir1ht CedSesr but

fhr,r $ontana Code
some useful or
or hi s successor
Hater for such

must tre f6r
atrproPr i atoi
to us€ the

questi ons of

t'



'abandonment shall b; guestions of fact and shall be
determined as other.guestions of fact.'r

, So you can abandon your Hater rightr but it is pretty hard
f or sonreb'ody to prove that you da d it because a Person rtho

'alleqes abandonment has to Prove that you did it because a
person. Hho aI leges abandonment has to prove thet you
abandoned and that fou i.gf€.OdSii to'abandon your nater righto
Jiratr s been nearl y i'mposs i Dle to Prove in Hontanae I think
that perhaps 8ox:f-n- -Sri.t3gr is an abandonment coS€e
Th;rtrs the one I told yolr about the appropriation of all the
rrater is Uncle Georgets. creek and 'then later on rhy sooe
peo;..Ie came in and ilut in a brict< factory an<i started using
15 inches of lrater and tns court. finally saio that the

. ori.:lincrl approPriator th.lt has r.rter riqht iosr fhe court
di dn r t say that i t had ber-'n bbonooned r but I cannot
rational ize the ccls€ in ,any other xay s(, i t may lre dn
abondonment case in llontana.

Tnerg is a case calleo Hqarl.yg-Halg Hhere a person had a
ratgr.right and he left the stat* and never came backr ctieor
dion.i leiave any heirs or succ€ssorsr. and the court saicl .

tnat the rater right had been aDandoned. That seems alright
until.you 'Jet tecnriical aDout i:r aod that is that the court
.h:rs aluays said that you havd tu prrrve an affirrnative intent
to abandon: thas guy Has credd an<! couldnrt have had any
i nt'e nto

Abandonment as raised in so pony larsuits in Hontana because
it is an easy issue to raise. Vou claim that the fellor had
abandonect his ra ghtr theref drer t,here is nore rater Chere. a,tc f.ve got a good qpprop(iationr but in case after case
thet as tlrown out and it is virtual'ty inpoisible to prove
cases qf 'abandqlmente It has proved so in llontana. That
slc'rtut,e xas repealed by t,he t97} ilater use Act so that ie no
Ion,.rer ri I I abandon uoder that statutee he haye repl aced
it. 89-89+ saysr rlf an appropri.rtor ceases to use all orport of his app.rqpriati.on r ight .rith the lntention of rholl y
or partially abandonang ttxe right or if he ceases using has
appropriation ri gtrt according to its terms and conditions
r{ith the intent ion of. not compl yi ng ri th thoie teras and.
conrji'ti onsr ttre appropr iati on r i ght shal I r to that extentr
be <teened cons i lered abandonerj and shal I immedi atel y

(rhat is essentially the same as the section re had before
, 1??!l

I '(zl If an appropriator ceases to use all or part of
the oppropri ation ri Eht or ceases using hi s
appropr i at i on r i ght acco.rd i ng ro i ts teros and
conditions for a periotr cf ten (ro, 3uccessive years' and there xas rater availab'le for his user there shallbe' a prima f.rcie presumption that the appropriator'has
abiindoned his rignt in rhule oi. for the part .not uSerl.r

That rloesn't s.?f ttrot it you ooir,t use it for ten years thatit is automatically alranooned. rt says that i f you don.t'use it for ten years and tlre xater uas avai.I,able.r that itcrgatei a .prima raiip presump.t.ion tha,r yoir have 
-aoanooned
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your rat€r right. That makes it.a little easier to pfoYt'r
abandotrcerrt i f there have been ten succesgi ve years of
nonuse rhen the rater Has aybilableo I don.t reallt think
that makes a Yery big <liffereRce in our Haier lax.
Paragraph 3:

rThis section does not applt' to existing rights until
they have been determined irr accordance rith this itct.t

tlhat existing rights have been deterrnined an accordance xitn
this act? Not one an tne rhole state of l{ontana.

lle are nox adjudicat ing the PorrICr l( iver and I donrt knou
xhen that adjud icat ion ri I I becorre f a nal trut rherl i t does
become fioalr then it rill be possible for somc people to
obandon their xater rignts on tne Porder River. Ihey canrt
dc it now under th.is statut,c because the righrs haven.t yet
been determinedr they can't sbandon them under B9-8O2
frecause that has been repealeo. xight nor there is no
stdtute in Hontana affecting (es a practacal matterl any
existing xater right in the entire stater

That concerns me a little oitr I ttlsort sure tnat thc
Legislature intended to not have any lax of abandon[ent an
tlontana and so I thought that probably ile roulC revert to
thc common laH abandonm€htr.

In Corpus Juris Secundumr a legol encyclog,gglar the coffinon
Iau of abandonrent is defined as folloxs:

tAbandonnent oc pr,operty or a r a tht i s thc vol untar y
relingueshoent thoreof by its owner or holder rith tht'
intention of terminating hi s orncrshipr possessionr ancl
control and rithout vesting oxnership in any other
pGf SOII r r

I donft knox but I think that that Probably is the lar of
abandoornent in ltontan.: now that re knos xe oonrt have any
statute controll ing it.

Arugatlyr the l-egislaturs intended to not have any lan of
abandonCIent and naybe that argunrent ril.l prevai I if anfthing
evef comes uP. I suspect a t i s the co.nnon lar ot
abandonmbnt Uut I rjonrt knore iihat do you thinkr Gene?

Spnator lUfnage,: I roulrl aqreer llonft re have a Dasic
statute recoqnirang the conmon laH?

Al-5lcoe: Yesr I think xe haye it in our Constitution.

IgAgf^Of- furoagq: To take the otner vier that thGre i.s no
I ar rould be to leave a hi atu". that just roul tl not be
rati onal. 

.

Al--S.tone: l.hat would you do in Head aEainst Hale xhere the
guy go€s off to CoI i fornia and di es and leaves nobody?

county took if for tJxese lloul,lntt they acguire all of t.he
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, ratdr r i ghts 'that ridht r. a tl it?
.lL Stgpe3 But you ar€ suPpeseo to occiuirc your rater riqht
. 
-n privity rith t,hre piior crnek.

se6.a!gL- fur+agg: Hellr if the county took it for taxesi
.the.y took eVerythi ng he hado

Ai storie: Ca'll it, appirrtehant .aric acqui re d rater ri ghtr
too? It'; possible.

Seoatof-.Turnage: Sonebody o{ned that lanO even though he
uent of f dn<i oi ed somexherel

IL StoOe: tfrey migtit hate ari6ided the abahd<inrirent thln$ ih
tnai. cabe i tsel f . Therd i 3 ii statute governi ng abdndonment
Oui i t only .rppl ias to r ights ttrat hive bee'n cietermi ied
undoi the 19?3 i.Jater Use Act and there arehit any rights
detr-:iuri n€d yet unuer the 19?3 Hater Use Actr tte are just
staitiriq. on i,ire Poroei .diiei hoxi Theie is no right to
xhich this statute ban aPPlYi.

SoElian-tlg9Olefi tln that toinmittee! t,h.rt reshaped tliat lar
.and as it ras f a'rst preSrdieui the rater right,s rere
coriSiderecl dbancirinbd if they haonit been used for tein years.
The burcen 6f pi'oof rras then tipon tne form€r ouoer. Sofie
nrdmoeis rciuldhrt go for that. Thd burden of pioof xas
removecl f?on the foimer Orner. I should point out that at
tilat tine the. pepartneiit of N:iturai Resources hart intended
i,o da3Loicdle ari Lr tiiese r!$rris ldrig befoie norr So trrai
has somd 6earihg bn ihe prbbieinl

rl Siggs: Iq theie any more tb Oe saio aboui at then? tlhat
xoui o iou I'i ke to iai t ati6ut nexti On 

'the 
t i st you hdd

beforei yoti hate sdle ot ieas6 of xatersi regiorial
authciiityt- ario Itm not sd?e xnat re orighi. to talk-abcut
tha't pre f erence . sys temi s Thi L967 Leg a sI aturer ' I
trel ierier establ isned i uater tise piicirities coirmittee of the
Houser thalimanecl bt George Eairoi. . Its chdrge ras to look
intci yhdt pr,orities o? prcferences there should ber Should
dofiestic use have a prioriti oir'trr agricultuier agriculture
oier ninin:'I and mining gve-i manuf actur ing? That sort of
thing. It brought out conf I ict.s among yar ious regi ons of
the itate because'in ioue of ihe xestern paits of the state.recreation is a &ore amdortant use than fecreation is in
solre of the eastern paris of the st€teo 3o the oefiDers of
the conmatt€e fouirO themselves in conf lict rith one ai6tixir.
Tiiei tonsidered it t,o be a ve'iy diffibult problen and a
pol itically sensitive oni: ano iierhaps an unprof atable orie to
try to establ'ish a statride sybrem of preferenceso

Sdne other states haye systed$ of preferenG€so Texas hai al'ist. of di'ght of thextr and I ianrt recollect rh.ri oine'rstat€i do havr.; pr+ferenG€se Guridusiy the pref ereoces. tiite
riot b6dri imirlenentetl in tnbse 'states. - It cariies uitir it a
cdnri<itation ihat ir you are us,i'irg hroter for a lorer puipoi€'r
dn . ihferioi purposer anct I' irairt td use rat6r and i hoti€ a
rri gtier prior ity pirrposer cfrat I have rhe pref irericb i; the*atert. , our legislatuie r\as bd,clared that diy use is more in
the irub'l.ic int'erdst thah youi dse sci t. can take ybur BAitsi
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right. That could either be 'by simply issuing perm'itsr
conditional upon no one subsequ{,ntly wishinq to use the
yat€r for higher purposel in uhich case your rijht
terninateso This rould be a cotrdition in your perni t and
you rould get no compensationr I would thinkr under that
sort of a condataonal rater riqht. o? it could be one that
ttte\-preferred right has the right of condemnation of the
inferior right. [n the states that have preferencesr they
haven't been exercased in that Hayr The changes'of use of
xater by conpulsion have alnost all been city .of such antt
such versus Smitht etcor rrhere the munici pal i ty needs the
rrater supply and has not condemned under the preference
system set up in the uater code but has cond'emnetl under the
code of c iv i I procedure in ths orcti nary condemnation
provisions of the statuteso 50 they aren.t even using the
pref erence pr i ori ty irh ich they nave a n the i r stotuter

I think that af you xant to get into the oesirabitity of
estoblishing a proference system and the procedure by rnictl
it worksr you.re going to hava to'qive a good de;rl of time
to it. I thiok I xould start out Hith thn questioo of Hhy
do yr.ru need it. If you canig spsnrlr thdt questioh of rhy do
you need itr

59'o.at.9[--Infgggt!: llouldntt any l)rcfererice system have to de
post adjudication under the l9?] act unless you r,ant the'.
condemnat i on?

AI--ttprle: You can go Dy conde*rnation. 'I donrt see hor 'you

could do it by confi scaticn except ri th respect to'
subsequently issued permits -- conditional peroitsr

For examplet Sor|eone vants to construct a hi ghxay and he a s
going to neerJ to take ratcr out of a creek for the next
wellr af he is going to do at on iomeplace I ike titat .Lookout
Passr he is going to naed rater for 50 years to construct a' ..

hiEhxay. You coulq at leost issue hinr a Hater right ehicir
ras temporary and that his xater ritlht voulct expir'e'xhen
construction ceased. crr Ya c6tl give you a year and a half
Hater raght c.rod you can aPPly for an extension if neected.
This is a terminable rlater right anr, I think that it is
.peraissible for lhe Iegislature to autho(aze the departnent'
to i ssue -- i t ol retady has outhor i.ze(l che .<lep.trtment to
isSue tenPofary rater rights -- Dut you Could also issue .I
cond i t i onal one Dased on Pref erertces i n the use of r.3ter.
)le think that. this is a mcrr: valuable user than thit and so
if somebgdy elsei comes along ritn a hiEher u5t1 then 'yours
terrninateso You cOuld do that. It rould make a lot of
peopl4 $ad.

Regfesentaliye Eoth: Your safing that i f the preference c?n i
changer the P r i or i ty Gan chnorler

Al-StOnS: Yes.

sg8ltor Turotgg:. t{hat do you ttrink a.Dqut whether ue need it
or not?

Al-SLgs.e: I Ganrt see any g'ood use in it. I can see a lot
of-trouOf e.



' f,epresentaiiyq RaqirgZ:. Alr I really agre€. xith you having
run' into guite a bat'of trouDle myself on that' I think
that, the only. reason re oight nave.needed it here before is
brlGaus€ of .the reservations on the YelIoxstolls0

. AI-5f.gOg3 tle have a preference in that re have dorngraded
ch3nges .to industr iaI use and industrial aPPrQri ation of

. 
y16!r!r. ilr thr': Yellot{stone dasin.

8ep-El5-entatilg, Raggi.f,g;: There are real t y tro kinds of
preferencesr One xhtlre you say you are going to prefer sone'
riqhts over others. fhen therc'is one rhcra you say that af'ttrere , i s shortaqp you are goi ng to cut of f certain r ights
sooner than'you cut off others. It seems to m€ that you
still need some preferences for that latter situation rhere
if you have,i sey€re <lrouEht yuu are:foing to have to mske
cho ices

Al -.jiLaoe: un i tl ye ' have tor I uoul dn! t aoandon the
appropri.ation sysEem -- f irst in tirne'r first in right. l{e
nJy come to a si'tuotion rhere there is a neeci for ratet for
a hospi Eal for operation of kid:rey transplant nachines or
sor[ething . and 'that re xill give then rater even though at
cuts out an early irrigation use or.something. UntiI ve get' tb ihe t)oint xheie re ieally se'* a strong publ ic interest in
this out of' time priorityr I rJontt knoH rhy He cantt
cgnti nue t.o 

f 
perate' in f i rst in.timer f i rs.t in right.

tlinrt your r,e also. have the' ilechanisn of. change of use of
xater so that the hospital can go out and buy a rater right
i.f it is valuable enough -- buy an early rrater right the.asy
a city qoes out and condeons an early xater right for
municipsl xater supply. He are r.lot frozen that re canrt put
the xater to better publiG us€so If at is a bettcr .public
use at yiII be more valuable to the purchaser than it is to
the seller and it will be.transferred voluntarily.
SeoaioE, Borlgo: }{hy couldn.t the Industrial people go in
and buy all the firrt in timer first in riqht?

'al s3pag.: They can under our systen eicept cor the
morator i um re have r i ght flortr.

Representative ScuIlI: That isn!t going to holcl true like'in a current situatioo in california rhbre they haver as I
,'!'^91d it anyrrayr taken an aarly right and basicallydiireqarde<, it for a later. right just in agriculture. Foieiarnplej the fruit trees. A's i uiOerstand-'at they haveactually taken someone rho has a lettuce crop and they areclosing the.ir abil.ity to use their grior appropriated r.aterand <tirected that'rrater to be:used in the iiuit tree area ofagr'iculture because the pub!ic anterest is in maintiiningthe orchord ns cpposecl 'to an annual crop that can be easa r;pl anterl .

lI:SteOe: I th.ink fou it,re Gorrect. I think that is rhat ashapnenlng .i n the drour;ht i n cal i f ornia. r also ttrinr itshou'lrl happen that the crop thdt takes years to <levelopshou.ltl be savect and sonehor disaster ret i6r should b; givehto 'those .rho uon't.qet the.ir.!r?ter. .I' donrt knox rhethir jt



l,

is b(,anq done on a voluntary oasis by just repayino then.

Segfto[---qa1l: I think maybe youtve ]ade one l attle
arisstateueotr Prof essor. I rlon't think these rat,€r ri<;hts
are ovailable Cor sale ri thout tne Oep.rrt,nent of Resourco's
permi ss i on.

,1f,1- Stone: Thatts true but the code diTects them to approye
the saleo oAn appropriator may not cnange the place bf
diversionr purpose of use or place of storage except as
permitted under thi s section and approved by ?he
depar tnent. r

I think probably the next code section is the transfer.
lThe right to use Hater rrnil€r a permit or certificate
of xater right shall pass with the conyeyance of the
Iand or transfer by operat ion of Iar unl ass
speci f ical I y exeerptecl theref romr Al I transfers oF
interest in appropriation riqht shall be yithout loss
of pr i or i ty. The per son re.ce i v i ng the .appropri ai, i on
interest shall file uith rhe departlnent notice of the
transfer on a forur prescrioed by the <tepartment. An
appropriator m6y not sev€.r all or any. part of an
appropriation right from the land to rhicn at i s
appurtenant or sell the approPriation raght for other
purposes or to oth.Jr lands or make the aPproPriation
rignt appurtenant to otrrer I an<ls xi tirout obtaining
prior approyal from the {lepaftoelte The depqrtment
shall approve the proposecl changp af it det'errnines that
the proposed change xill noE adversely afFect the
rights of other personsr ff the department deternines
that the change might acversely affect the right of' other personsr notace of tire proposeo thange shall be

. given in accorddnce vit,r 88t and a person 6a4 object
. ind they may have a hearinil on it.tr

SepgLg1-tlg^Ofge: That requ i res the dapartnent to justi f y
its position.

Segi3gr-Galt: llay t rdacl one more paragraph?

ItAn appropriator of more eh,:n f ifteen (f51 cubic feef
per s*coird may not cha;rge the PurPose of use of a'n

appropri6tion righr from .rn. agricultural usc to an
industrial u5€rr

That rould alinost prohiO i t i nduStry f ronr truyi n9 an
agricultural rightr. rorrlclntt, it?

4f Stone: I think soo

Bepf esentati ue Ea[fifSZ:
I notice sonething that

For the time beingi

t{hen I hear. you read that statutet
nakes oe xonoer rhethe.r it really is



quite'i,fie same as the prior lai because it doesnrt say tha!
it can.t adversely afitect thi iight of'anyons else rho orns

. a rater righti It sais it cantt adversely affect the rights
. oi any othir personq That i's gonsiclerablf broader because
then rou are talfing about ani.rdversQ affect on any person.

'.'For exampler let's . say that someone likes to use a Stream
foi fisnihgi They don.t oHn a ieter right. fhat could
ce.rtainly aoversely affect them sb it is quite a bat broader
than Someone adversely affected beCause they o5n a )$ater
ii..jht doxn stream.

Al.,Slggg: 3ut that is consistent rith our praor statute
xhicn saad that3

rfhe person entitled to the use of xater oay change qh:
olace' of diversion if Athers are hot thereby injured.o

r:onit think at is an.y Dr'o3dgr.. That ras rePealed in

: I reuld say that that lras before
oy spec i 'r I i nterest groups r

AJ-IfeOe: Yesr Dut'that 'stotirtu roulct be just as utablg for
that purpoger I thi nk.

&enre,sesf ati.iS-Sqfi r :
xat e? i

ArLS:Lone: I think that
Eeiause it xill save ybu

Letts have you talk about legsing of

I t;uess' thi s i ssue of chanqe of use taes i n ri th saler
leaser anrt thot so'rt of thingl Perhaps I *a ll start out
*ith what I had previously prQPareo on change of use and
then rjo into that which is approPraate to youo

89-603r (that's trrnit stotute lliat i read that is pre-19?3f
perrui tted changes i n the poi nt 'of di vers a onr pl ace dnd
purpose of user so long as it crused no injury to others.
.fiany crrses have been conce?necl nith guctr changes and they

!"r: .given the statute. straaght- f oraa(d constructiono

Probobly the last case'to be dccideO unoer that stotuter
rh'ich Has repealed in t973i ras.LbgEgEloo v-_Harverr 16(
xont. l33r 197+i decided undei pre-1973 lar. Thompson orned
eirrl y ctecieed r i ght s to 125 ,i nches f rom Oeep Cieek near
T,oxnsendi rith xhich he i rr'iEated 8O acres. He. sought in
lhis action to change the chanqe of diversion of 75 inches {
l/2 niles upstream on Oeep Creek to irrigate 80 nore aGf€sr
Def enoents had .i nfer.i or r i .ghts and bere upstraao. They
obtai ned their roter by means of an erchange. Theypurchased'Hater from the state. s .{i'ssouri-Broadrater canal
rhich suppl ied fhompsooe Then they took the Oeep .Crgek
ratet for themselveso I'f ,Tfiompronrs cliversion xere movei
upstreaGlr. he coul d no I onger be suppl'i ed f roin thet{issouri-Broadrater canat ano so the deiendantrs inferaor
I?t.*I rights xould have to give way 'to suppty his seniorr.aght to P"ep creek. The. tourt .found thar such a change

.'xou.lA be uniair to 'the juh'i'i17 appropr.iators and denied

SoI
.197 3i

I rili utilize my prepared material
tamei

I;rusu i t
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Thcopson the right to change.

Freguently the change in place of use results from a city
purchasing rater ri9ht5 to transPort lhe rater out of the
!.atershed fot ounicipal purposes. Except for the possible
eninc'nt domain eleorcntr the fact that it is a city makes no'legal di f ference. The bi ggest problem in the ctepri vatl on of
other userts rights is the ileprivation of other userrs
raghts to return flor. Generallyr such a purchaser can
ooly remove. the amount of vater xhich lris predecessor
consuoedr as in this Brgnnen Yr-Jongsl Skalkahg Creekr' case
here. If there xas previously a 50 percent return flox then
only 5O percent of the purchase right can be tak€nr

In SpeBAOS-oitcD anC'[aqer gonPEnI y+-BgauFfr 19O3r the City
of Helena Has pernitted to take its purchased rater rhich
h.rd been used out of the $atershed for placer naning but not
perEti tted to take i ts purchaseo .rgr i cul tural rater r i rght out
of the r.ateFshede

Creek-vr Eozetri11t Eassgf-ye Ngfdr dnd ? ye City of
Helenar'are to th€ same effect. tirErrng0-IiJqoe.s,r nhich uas
previously discussedr is mori: restristive. The purchaser
yould have to conforn his taking of {ater to the pattern
established by his grantorst uses and purposes



FfLisiensy-or-9se'
The. l9?3 Nater Use Actr 89-$92t continues ttre policy oi the
.rbpeal. sectionr 89-8O3r only addang that ny change ilust haYe

. the approval of the' DePartmenB of Natural Resources and
Conservltio6o It i s bel i eved that the case lar develoPed
undef.'the prior code section renains applicable to the ner
s.eslion ano I should nave added that, subParagraph rhich,says
th.at ther'e i s a r€.'str i.ct ion u i th resPect to sale f,or
inoust,r i al pqrpgse. Thi s deal s ri th developed r.atef . l{e

IHill talk alrout that, fipxr , 
.

Ieasg_gf " tgo&orarl-transf er-of-r{g!9f,--Ei 9nt5c It i s clear
that ohe"may appropriate rrrter for the purPose of delivering
it to othefs as in the Sase of' the ditch conPaniesr
irrigation end conservgtion districtsr and gther serfacB
orgofiizations and associ;rtigrrg. R.Co!1. 89-823 - 826rancl
E9=367r Bai Igt v. T intig:iqr, qnd ltrgrrgck v.-9r8c!9E.

If one h.as'an grdinary aPpropriationr ordinary a.:iricultural
or injdustri al appropf i'atioqr Llhich i s excessive to its
current needsr he must have thf: nater in the streett "fol
other apprrpriatofs or return !! to tne streanr for ttiem.
Just .tbke as mdch as you needr &rCrll. B9-Boir GgIlgoel--aa
irc{glter Ipikef v._ltti gSqUl q*L,i ihg aod Rai I uaf gerr Ef enne!
v- Jogg5.

In $herloqh-Vr F,reitIeF the court found that since it ras
ing6ns;stint fiir 'in agrigultural sppropriator to sell or
lea;e Hater.r l{hach this one Has cloiog by permitting the
residcnts of Raderstlufg to purchase t ater from itr tha

. appropriator had to becone a pu5lic utilityr poss-bly under
the Jqrisdiction 9f the Puo! ic Service Connission and

.'rFrglr i red to qont i nue serv i c i ng the res i dents of Radersbur 9o

For an explanation of th? efiect and interpretataon of
R.C.t'!..89-823 - 826l consistint tith the foregoiirql see Rpc!
f.ree.B-gi3ch.it8#'Elrne-S.goPgBy,yr-t|i r.lefr e3 ]lont' 248t pp.
26*2'64r lgiao That <lealb xi'ih Iease or temporarl transfeir
The gist of it is that you can be a pubi ic sbrvice
corporation or ,:rssociation a( even a publ ic service.Indiviclual. and qppropriatg Hater fcr the purpose of
das.t6ibutinq and sellinilr but af you are appropriating at
for the purpose of irriqating this acreage herdr then that

. as the purpos€ of your apprqpf iation and if you cton.t need
. it For. thisr you have to lq.lve it in the stream for other

Peopl s.

hatn raspect to the sate of a H.lter rightr r.e just got.
througn di;scussing tnatr Yog coul<t sel I a rrater ri ght under.
ou'r prior code principally by cose lar but also supportert lrrstatu.teo Yog coul <l s i mp:l y sel I your rater r i.ghti.
org.i,6ari,l'yr a xator right goes. r.ith tne land co-nsiderect tgbe eppgfteoant and i.f you. s.e.ll your real property xhich is
i,rri.gated then the xateT vi g[!. ai I t autonatically go rith.tne deed ni,thout you 'sayirpg go. You can withhol.d i't --re.serye it from the.<leed - and sell the land rithout theHater in rhich Gase i f you, aren.t applyi.ng f or some' other
pu'r.pgs,er- I gubss you .bercome ai 'rtralki.ngl rater rightor r hope
lr!.t'i. cllrl;ed an e.a.s.ef,i.ent rin: gro.sE,.. It me,aris that it is



, rr t .

Persooal to Youe

Regr Scullfs HoH do
phi losophy that i t
commodi ty?

re ever reconcile that iith the basic
is a beneficial use end a publ ic

Al-st,g0e: I suppose it results in a threat to subsequilnt
developnent on the stream that thi s person nho has thi s
iater raght in grossl rhich mearts that he has no place to
use :t and the xater is available for use Dy others. If.
others come in anrj develop their xaterr thi s person sray buy
sone lancl xhere he can nor. once again make use of the
uatero [t seerns to ne that it is a rare .situation that He
are talking abouto He do have some cases in court that you
can hay€ a rater right in gross. I can see some Practacal
purPoses in permitting it. I nritht plan to buy some land
dornstreail on LoIo Creek and have a rater right uirstream on
Lolo Creek and decide that sinc.: I havc an early Hater right
upstreanr to sell the Inod but reserve the i{ater rigntr and.
then acguire this land doxnstrean xhich has an infar.ior.
rater right and a6,ply 8, suPerior rater right to itr tryang
to oake alloxance for uhat effect tirat oright have on other
Hater usEfso

Rep. scullys Hhat af you just takc it from thr: Positionr
thoughl that yourve uied at for beneficial use aII these
yeers. and you are just offererj a ton of money to sell it.
Coulct you sel I it?

AI-S-EgO3: That is consistent rith making the .haghest and
best use of our Bater? lrecause the reason you Here offered a
ton of money to sell it is becouse sotneone else c.an nake
greate-r and ,nore economic use of the water.

Rep.,.!gutly: It appears to me to be in di rect conf I ict lith
the philosophy t,hat the lrater is a priviledged use of a
putrlic conmorJity rather thafl a private piece of ornership.

AJ--.:i.irfoe: You are in agree;rent with Justice Calloray in
AllgO-U.,.Eetli-GDr in 1969 ilontana Reportsr vho saad that he
thought that a person ought not be able to sel'l a Hater
right. It is public ProPerty and that if there is a sale
thar: should be considereo an abandonment aod the ner irater
user should take out a ner ,JPPro?( i ati on. l'ie di d not so
hold. l{e said that is not the l3v r)ut the Legislature ougrrt
to €.nact tttat.

J <lontt knrir Hh?thcr you uu;lht tu enact it or'not. It ,nay
tre anothcr oni of those questions tnat i s not rortlr th.?
bother.

llOSOOEg-gIef$.: Thil CitV of Torns.end ha,J that probl?no For
years they had a dater right they had purchaseo to serve the
ci.ty of Townseno. The State came. alonq and saiC that [reep
Cree.k is not fit for numan consuirrption. They xent tb HelIs
and tlrey end up having this w.:'ter riEht and no use for ito
So they put it up for sale. fhere is a fagnt over it nox
that I ao involverl in. Ir lor oner donrt think they should
lose that valuable .right rithout consultation.



lenrtgr Egtlan: You have the-subpivisions nour toor f.ve
tiougtrt rdier that's gpne . into vhere land has gone into
subaivision and so they have retatned the nater rightsr .the'people that oHned thc landr anrl so.they seParated that from
the landq fhen I toolc.it out of th*r creek anrl bought it and
oade use of it on the lano'that t presently have. I th'ink
teslley rulr.rrj doxn theri thot if'you took ihese xater rights
ano so divide<I ttrem oorn that i t rould De of no usef ul
purposeo tt 'roul dnrt 'f Ior. So he' sa id you coulcjnrt
iutrdi vide. i t i'Joun into tnat smal I a quantity. Theref orer .i t
Hent back to the cjitch cofipany tclr ssle to sooebody elsc,.

AJ.--I!gos3 I.t:puld seeor tg xrc that if thcre arA no sPt'cial
. provisions nsder that sirtce an a.lricultural rater right is

appu.rtcnant to th€ lanct thar. af the land i s simply
sub'Ji vi ded. and chopped i nto a hundrecl pi ecesr that each
p€rsorr xould be entitled as an appurt,enant to his lrll00 to I
*, of the..ratero Judge Lossl-.ey says no?

rhdt xhen you gc anto that
because bf dayersionr €tco

AI-!1.gAe: fhere lre solutions- to that. He have an old
t{ontana qase rrhere a guy ras entitled xo Llt interest io a
reseryoarr a (itch ond a H€tef righto The trouble Was that
hi.s 5:ci nt o'f rJivers ion Has. sqv'eral oi Ies dorn the rli tch
beyonrl xhere fl,is ?/? oyner rould civert ritt€ro The ilontana
Supreme eourt decreed that this l/3 orner ras entitlsd to'I.OCZ of tne xate.r ixo days o r€Bkq Nqne of it the rest of
the t i m9. You cou'l rl n ith ghese nunrtred orner s i n a
sqb.oivision say that these ren people are entitled to Hater
eyery tenth rlay and thus get enough head to irrigate or SOme

. such physi cal sol u.tion. Ls,:;al I yo i t seems to ne that that
nay be the lar in Gallatan Cquntyr but 3t doesn.t sound to
0te t.ike it is a real good property law. t{hat rould you say
Jack?

8E[i!-Bani re4: I ttr i nk ther e may oe
Gall.:rtin Cotinty.

q di fferent lar.

s.'qa[or .i]gytfoj Of .GoursGr rhis xater nas rithin a <titch
comp.rny yith stock issueor rh.iEh rnay be not appurtenant tothe I anclo

!l&.,, stlrlf+:_ It seeDs to-me thar af you run back throughtne besic philosophaes of rraGer laH that' t.he rater is anagriculturll right tnat is app.urtenant to ttxr land dnd it isrlut 'to the hi.ghest and most Denef icial use an terels of rhatthe publ ic eye and needs are.. All of a sud.den you breat<
tirose trro_and_say that it is eo.sy for you'to sell your rater
I, qn!: It i s n{, I onger aplrurtenant to the I airo or that
bene:f i c i al us€r ila stqr iCal I y ,re hav.e treated ano l.i nri teopeopl..ets. rat-er rights to a. specif ic beneficial use at aparti cul.ar ti.me ano in a p:rrticulbr locatioh and tha;- l,rr.around anc, say go ahead and sell it. Thas tloesn.t seeq! tosquar€ rrith me.

At -i.lg0'g: The sale .c.anngg artversel y af fect otherappr;oiii."lgrs on the . strdjm, other iate, usefs, and.qo,$ie-ggen.tlyq and; rhad the prtrsnirser.. gets is that rtri.c.h {.q$

5en.rt9f,_$Ollag: I t becoses
<rivisi.qdr'it rro Ionger flo*s

in



consumptively Used in most instances. He may have 3 use
rtrich is nore economical l.y benef icial moro social Iy
just i f i abl g -- th<'rn tne pr i or u5€ o

Begs-SgilJs But there as no deterninaiion of that:

Al Srone: t{elIr there is dete,rmination in the oarket place.

Seoator Fgflan: 3ut you tak'! the city thatrs got stored
iater and nor they xant to bet into the decreed x.lter. The
xant to.buy one that is riqht nex.t to Bozeuan an,l subdivide
at. They ritl takc it orrt clear to the nouth of the canyon
not{o It is f I uido Thereforer i f they change the poi nt of
diyr,:rsionr then re roul<lnrt hav.: the use of that fluitt or
volume right.

Eegr-8a0.i-fS,Z: I reially thinkr thou3hr th.tt you come back to
the reason that in the survey that ras run bY.the 0ePertment
of Natural Resourc(lsr the only question to nhach thcre rbs .1

unaniinoug ansrer $as rhether tnert' ought to be ;r ;rreference
s/st€rDo A hunbrer! percent of tlte people {ho answsreu tnat
questionnoire saiu th6re ougnt . Eo be' I knor there rere
divergent i ntet'€stse It xasnrt stacked i n thdt s€fis€r
There xere industri al pe'opl er env i romental i stsr and everyone
else. You get to the questionr I Ehinkr of rhethtlr you 'xant
econooics to be the sole determininq factor of xho can orn a
rater right or to uhat use t,lat rater is goin$ to be pul.
l{aybe there shoulrl be some oth€-r guiclelines or proferences
or sonething that should entcr into it.

Af !!OO.e3 ltou I d you xant to rJ i rect, the Department of
Natur al Resources as lrou nave t{ i th resprcct to i noustr i al
rater rights? You knoxr He have thi s system of re'servation
of water rights. t'laybe that is .rn adeguate ansrrlr to the
econonic detorninism f,ault. A cityr a state agencyr can ask'
for a reservation of xater for future uses or f.or instream
io uses. of courser it uonrt tak€ pr iori ty over 'pr ior
rir,lhtsr

Sg8r-Baoi rga: By the same tokenr one of the problems that t
haye rith the resLrrvationo rignt fioHl is that once aEain xe
didn.t give the Boaro of Natural Resour€es any rlirectiortr
any gnridelines or anything eIse. The only stanoard is that
their clecision in publ ic interest. Once a-qainr you have a
group of people actually making decision as to hor this
rater should be used in the future xittrout any standards or
anything eI ser

AL-j!gOe: In that Sectionr 69-89Or that deal s xith'
reseryati onsr there ma ght be a iiref erence ui th respect 'co
rhot Hater shoulct tre reseryed for and the departrent should
be rnore inclined to reserve it for municipal us€o Sonebo6y
is going to have to oecide dhat gets preference.

RSF- Scrrl.It: Itts amazing to nre that in the publ ic hearin-<;.
that xe had last.rinterr the agricultural people saic, that
there ought to Dtr a preference s|Stern and they aluays placa
agriculture as seconcl or third and number on€ xas rnunici'pal
us€o ltve rondered this. If '.{e rere to do thatr inplenent'
a priority system ars suggesteo by sendtor Lore last tireee



does th4t have any k ind of ef fect i.n an i nterstbte
situation. Does it- giye any authorizataon for say a city
like 'flinneapolis. ln the federal circles and looking at
!{grtana }rater Iars aed.ltrefereose systemr Montana recognizes
and.'rives a Priority to municiprl use above an agricutture
Us€r If 're Here to engage in an interstate conpactr is it

: possi.bl e .that that can cause probl.ens.

A!. stooe: Not so much in a qoJrpact procedure. Interstate
cornpacts uoiversal.l,y have to b'J rati f ied unaFimously by aI I
the strtes involved. Assuming you haie competenB coorpact

'n.egot iatoqsr antl ordinAri ly these have to be rataf icd by the
sta.te 'l egi.'s I aturer I don tt th i.ni( you are i n parta cul ar
haznrrl..thrgugh the compact pro.cess. fhe p.f obl ea wi th 'the
comFct process is thpt the states hate to comprom.ise their
vi.til, ioterests'and at"a.s arfu.lly difficult ior them to
dgree on .i compact that ooes rnything and. there is usually

,. y.,)!q pg?er. put in tnat. aly.tTa;!9 th.:rt ' di rect.l.y af fects an
df fgcted stdr,e i,s subjegt to. tnJt statets y.etoe Aside from

'tnatt'. you- qoul'c aet ,.n.to interst;rte l;3t igat ion. Tlrere have
b&en inierstale cases. In ;es1ror.rqin,g to tnat same guestion
ri.th, respect to an int€rgtate 'caser lesr Thg U..S. Supqqnre
Court has' not ex.c.luded q$y." factors into consi.dering the
aJ'lroqat i on of Drater bqtregn. Col or ado ald .Kinsas on the' Athansas Riyer b.etwegn. Co.I,or.a.<l.gr hyoming ond Nebraska on the
Platt ;and in Arizona vi Calafurnaa, the U.S. Supreore Court
has 'cons i cle.qed everythi.ng EAO they certai nl y take i nto
consicler,r.ti,on as one'of rn,anfr. B.any factors th.e statets orn
ev.alpoti,o4; o.f; thq, 'i.mpo4tance' 'of. pafti.cular uses of ine

. xcter.. fhd. Suprenie 'Co.ur.t hqs generally tended to protect
rle.v.el.oped.inv.estmen.ts a.n4. user-s of rpter; at has not bee6 56' cons i stehtl y but i n. general i.t h6so

l{,rn5ar ,-. cercradg: The suprema court saio 'that depriving
C<il.orabo of' the'development use of the Arkansas tivei roul j.
be unf.ortunate because Colorad,rl could make better use 6rf 3h"rdter thdn''some of rhe.existing'uses in ianiail ' 

in"y rereready to con.teoplate a reduction in activity'in Kansas foi
ttr.e benefit of Coloradoo That is. a little unty.pical of .tne.u. s. Supreore court but as a consequeflc.er xansSs ras able to.ic'tual I 7 expancl i t.s i.rr i ga.t'i,on and because thb use of
Coldr.a.do delayed tire flor and''(.r,r.= Uot a better. flor ofthe Arkansds. River.

a

Eef stiQosbi! b€tre€n surface gqd ..rroupdpateg

+L+q""' Hhy. cton?t lou hgve the Department of ilaturalResour.ces over thtire expiain ttie uhysical.' inieiieiata-onstrip
bet|reen grounOhrater and surface witerZ

+*tlrgose--5.ir,glr: ilost Hestef,n states arenrt falliliar xithtlie 'r{ater lars rhat deal {q.tn 6oth su(f ace '-iater andgrounoiater. In most .rr.t 
-'thi; 

are recogn.i z i ng. oneaf f ect i ng the otheir. From u-:a, i ctl y -: just taxi ni il;phyqi,cp.I.'.si tuatiorr -- normat.ly, y,our groundiater leveJ cooesdoqn on<l lnt:rrts your udter t.eveil- Lo that the flor -'io 
thglayct i.s tfuer, rtepend.inll u;rcn the seisonr gf courser bothfrrim'the sodrndvatei inir.irx aiid. rhe "u.r-Ji" 

-r.iJI'-;-;,,;;;.
. lll""** He calr influentr. dh'ere :s. eroFaar.t"i-g"ili.g into

!h,i,1 ,:!re,:$.1 
's.t(a.aqls re cat.I. err.f.llqnli titgq" i: "Ji"i-.rqiti;
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out of the strean into the groundHater situation. It is
just an opposite situationo Your UoundHater level rill be
takinq yater froo th€ stream. A(l area near ltissoula up near
the Hoerner-llaldorf plantr Hater coares into the strea8 froor' the goundrater at that location 3nd then dorn belox ilissoula
lrater coDes out of the stream into the goundrater. So there
are tro situations on the same streao Hilhin ten or'fifteen
oiles of each other. '

,

The probl en coorcs xhen the rel at i onsha p cortles i nto ef fect
rhen ue have appropriators oyeT here yith Hells in the
goundrater aquaferr sonetines tnas aguafer may be called
unconfined. fn that case there is no confining barrier. In
a case rhere it is confinedr you may have your gravels and
soils uith bedrock ond clayr There nay.be a confined layer
underneath and rater-bearing stfatar There are two
situations you run into thereo Une i s an artisian
situation. It is either artisian floring or not floring.
Therb may be enough pressure xater so that at some point the
rater rould rise to the natural level. fhey rould call thot
an artisian t,ell. tt is irl unconfined situation in thar
other situation. There is an appropriation of Hater at thas
poi nt. The r i thctraral f rom tlrat rel I caus i ng a dra: down
effectr xhich could be predictect with yarious engineering
formulas and hypothesesr dependinll uPon .the gravel
characteristScs and t,tre size of the storage area and the
ef f ic iency of the rel I o At I sf fect thi s <lrar dovn iere.
tlhen you start draring this rell dornr eventually instead of
this river nor being receiving the groundxaterr it rill be
Iosing groundra'ter in this particular situation. This xellr
even though it is for goundHater appropriationr affects
surface rater rights.
'Anothar I lttle probleo i.e have run into in the departCIentt
in fact re are involved in a case riqht nox -- a challenge
citsGr t{e will say that this is an artisian situa-tion but it
is not artisian floringo Therb are several domestic rells
in this aquafer. f6en someboriy plunks dorn an irrigation
yel I . 'In that case the xater hro beien at th i s poi nt
(illustrated on ooardl Hnen the rel| xas put in and the
si tuati on you sei, northxestern Hr)ntdna and northeast(!rn'llontana is that they ri I I put E tap here that rurls out ovar
a small hil l an<t put at into r tank. That uay ttrey. don.t
have to put in a rindnilI or inythinq Iike that. Ihe dr?H
doxn .ceused by the irri..3ation xull causes a drop in pressure
in the other rells. Thq ray thi: lar is non is that you are
not entitled to a particular lr.velr pressur€r or oanner.of.
occurrence as long as you can reasonably exercise your
righto

Oo;s thas nan nor have to move his pumpr he hact just o
reglul ar ol d sucti on puorp. f ne onl y Hay he csn get
suf f icient rater no.d is rith a submergabte pump? He had'a"
pump in there before but nor he cantt Crar as deeply xiththe suct i on pumi.ro You are I i mi tea to Z;J f oot wi thdrayal s
because anything bigger than ttl;tt r-.Jrns the rrater _to yapof
before you get it up.

t:
Those are the s i tuat ions He irave run i nto rel at i nrJgroundxater hydrology rith irater larr.



SenaggA-flga[3g: .f hen. <lo.es the r i ght i n ti'me have anyth' ng

dq cto'with'thot?

l,arrggee.Siroky: It .is stif l f irst in tirner f irst in. rightr
;.J ,fr"tlnOrat"i and surface water are related rrhen-you get
to thi's situation. So the man on .t,he river is f'rst in
.ri.:trtr etc.. Ihe probleo He g*t anto is proying that there
r.l,iltv :s a connection.and thatrs xhere it gets into the

.eaginsersr the hyarologistsr ond the geologast opinions '!nd
interl)ret"Jtions in a cgurt".

,Slltg1t-S: ln arJclition to his ii.rvang lho' first riqht in
timr:'. os he just saict a monent agor priolity of

' .appropriation does not inclucte tn:: right to Prevent ChJnqes
htr- l;rter approPr intorS in thr: condition of v3tt3r occurrencet
'Sucfr as Lh;. incfedse ar <lecrease of stre;t[. florr Or the
lo;ering of a xatGr tsbleit it(tisianr pressure- of Hater
I evef ! af the pf a or aPproPra aEof -!9ufJ reasonabl y- ex€rca se
hii.rit'rr right u;tder cflangeo conrlition. 50 there isntt an
abiqlute p.rchilr it i on tnat tni s Juy can't destroy this
pcrson t's nbans of t lk i ng the Hater. You cenrt destroy h i s

.bratqr rirjht but is iS a quostion of deqree. tlor much
i 'interferirnce. this person can cause ot this persooo ThiS i'S

tf.te ian bu!'tne iaqr hasnrt set forth the Para6eteT5 olf hou
you.deterr'ane rhat iq reaSonable under the circumstalC€So'

l.gUEe,OcA Sigatl: t hope thls Cnatorert .case does set the
i'bramegefsr' oicquse at is really dafficult for us to
a,Jministeg thq .lano filqro are a.bout four or f ive uells that
have Qe.en aif,ectegr Hhettrer _ qhey nive oeen adversel y

. af'f,r:rcted. or nit is a qurrst.ioO of fact.

B,epr| .-sG,ul,lys ilhar. happcin5 rnctl you have a conf ined. aquafer
Lna.ts not 'replgnishsd in anY waY?

L ruEeqgg-iif.aSJ,i Eventual I yr. var i ous states have taken
d[f.f er'end, pol i i i.es on that qnJ in thi s state I dontt think'
ttrerr: is a policy yet. 16 a cqsc: xnere you have a confined
Q,r. trnconf ined aguaferrthe recharge to these aquafers CIay be
f rom prrrc ip i tat ion and snow me.lt. In Pondera County an the
Tetcn area the aquafer there. tnat I oescri'bed is rechar:ged
by thP snor rrelt irnd. the rainf;al I i.n the imnred'iate 3r€oo
The recharcre mo.y b.e fron aos af f'l.uent ri.ver I ike' the C.l..rrk.Fofk that I descriDed.. Hhen you 9et to the situation xhere
there is more rat+r. De.ing taken out of the aguafer than the
aye.r'alie . 

annual qechar'ger tlen eventual ly the arti si.an
pr.essure i s goi ng to reduce on} ;.rn ar'ti s i an s i tuationr or the
Siroundrat€-r level will decreas.€. .

In Co.l.o.raoo th€y. haV€ iaten the pol icy that they, rill alilor
m.ining of the aquaf'er on a nulrored year basis s() that they
ri.I,l. issulr. p€-rmi ts unti I (lnougn xcrt?r i s al'located on that
<?.qu.,Jfserj that it ri.ll bu tlr'y.'i.1n a hundr€d t€arse f'heyj have
t{kon that po.! icy, on one par.t.ip.rlirr. aquafer that I knor ofo:
Ine. sta.t* :t il€braska. has a. s,i;or,i:lar. pol.icyo

Al- J.tigtlg: In Nex i'lexi.co tlre t.egislatu.re has. authorized" tlie
St-a.tlrt-tiigi.neer to set such I itB"iti. It is not. a state-ri..de.
thi r1g 11 a.nd f kncx that ', i n" one part i cul ar aquaf'er, they,
deqLdr,)d.:-tha.t. it roul.r!.hav.e ei,tlrer, a f;o.rrgy, or, f.i.fty, ygarC l,'if,.;6,



{' .: ,'
Until it becomes economically <lryr fhat is o sufficient
len<;th of t ine for people .to recover thr-'ir investnentr tn
thrr meantime at uill get more and more +:xpr:nsive for them to
use a t until eyentual ly they ore throur;hr

Lflgrersre-Si roLI: I t appears in our statuter I thi nk, ihat
as 'long as the five criteria if it is applicabler apply anct
are satisfiedr re uould have to giv.: the permit. regardless
of rtrether the aquafer xas confined or ootr

AI-JI!QOS: Until 'it Has d,eclarec a controlled groundrater
3r€do ln the event 't hat goundHater x i thdraxa.l s are i n
excess of recharger or that excessa ve groundHater
rithdraxals are Yery Iikely to occur in the o€or futurer
because of consistent ano significant increbses in
xithdrarals from ri thin the ground*ater BF€ar or that
si51ni ficant disputes regarding priority of rights or
pr i or i ty of type of use ara i n progress ri thi n the
groundHater areor then the Oepdrtm€nt can hold hearings and
declare a controlled groundrater area at whicn tane no
further permits xill be issued snd if it is to be draxn dorn
they can order a lessening of the rithdrawal in orcler of
priority.

Larrfgnce Si rokl: Do you ttrink xe could deny Permi t 
' 

f or
those reasolrs?

AI--Sf.aE3: I thank you roulc have to control 'Jroundilater
Bf€do

Seng3or -Mige: Hox do f ou establ i sh a control I ed
grounduater area?

Al Stone: Through this process in the codes -- hearin:l and
a declaration that it is a groundratpr ilr€oo

tggEaor._Lurnf,ge: To rhat de'Jree to certa i nty can ro'u
determine the parameters and the (rquafers?

Larrregge qifOfiy: It tokes a lot ot studyr The Uo S.
Geological Survey has done oostr if not allr such studaes in
the state and not very meny of tlr€'El have been rJone. I.t
tales a long tine an'J nJny ye.rrt of record tb find out rhat
these character isti cs or€r I f i rml y bel ieye that i f re ilre
going to administer groun<txater right.sr rre neerl to knor mor.e
about the aquafer characteristicso

Al--S.tgng: A person may ap5:ropri ate (rroundxater in cr

controlled area only by applyin,; for and receiving a permit'
from the depart[ent in accordance with the ]tontana ilater iJse
Act. In otherrordsr you apply for permit just Iike you do
f or a stream or any-thing else. fhf.r rJepartnrent may ngt'qrant
a peroit if the rithdraral xoult, oe beyond the capacity ofthe aquafer or aguafr:rs in the ground'riater area to yietd
qroundxater Hithi:: d reasonable or feasible pumpinq Ii fir in
case of pumping deyelopmentl or within a reas;nable orfeasible reduction of pressurts in cases of artisian
dcvel opmefitr

I tlri nk that the dr:partment i s crirtai nl y constrai ned once i t
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is s controlleb area it seenii' that' there .is
trcuble there.

5g(r4lqG---E!IIAO: ' Yout re i ssui nq permi ts . lots of t' i m€s
ratnout havin(t made 'these studaes nofl aren't you?

L.fru'ggnce sif!&I:' That i s r ight. The I ax_requi res it f or art
applopii,:tion over 15 cfs that ihere be cl'ear and convincing
ev i',rence thrt xater i s avai I aUie and that ex i st i nq rater
riqhts xill'not be 'adversely affected. Only in those cases
youlO we neect a'itudy. .In the other caS€sr if there is no
evid'encc. sho1n Dy eiti'ler si<id of an adverse effect and it is
shoun .th3t there is uater available Cor appropriationr the
hearing officer takes the evidence that is Presented. That
i s. sornqi irreS .the sorrY P.lrt of i't. There Shoul rl be more
ev'i iltl nce prils.-'nteJi

Al-steoe: Outsicie of a corttroll'rd groundwater area there is
no constraini upon a Person drilling and commencing to
app'roPriate .;r{iuodwatarr It is j[rst that after he coopletes
hii iell rithin sixty ctays he is supPosed to f iIe a noti'ce
oi-.comptetao,r ano tris date.of pricrity dates fron the filing
bf noiice cf'cc'mpletion af it ii a soall rell ri'tli a
iap'a'ci'ty of less than a iundred uallons p€r miout.:|o

Seoilt-AI- EoYriO:
h.ive nor?

iiou rnai control l'ed groundra.ter areas do re

r-+ulenge'-Sjld!,I: There ii only 'cjne controlled area and that
is in the souttir- /ixtre[e eclit part of the stater In that
sittiation air'6i! coaipahy carne ili arid they xere puerping rater
into the oi I wel I s.

al--S3'qge: Som€thirig that this ccrnmittee ought to look into
is some of the lack of coordlhation betleen thc! olo sect,ions

:in the groundrater coder that r,ouid be Title 89r Chapter 29c
Hoi thoae sectidns coordiriate with the l9?3 Hater Use Act
Hhich is chapt€r I of Title 8gaone of the t.hings that I have
in mahd is that the gouno)rater code as in e9f6 provides for
an ii<lmi'nistrative fincling of priorities. Thcrt is really

' youf adjutlicaton statute *itn respect to the groundroter
co&c and it provi(ies a Procedrir.: rhereby the dePartment cari
;rscrirtain thL: pri ority date itro ttre quentit.y of groundxater
that a peison is entitled to havor. In effect it.ignores the
fact that there a s an i riter rel at i onsh i p betreen groundrrater
and surfece y.aterr as ue fiave just been toldr and Sinply
says that Te are g<iing tc f i;d the priorities ' oi

. ground*at€rr If you rill recollect; the l9?3 sater act also
provi rles a general actjuclication of rater ri ghtsr including
grdrindxater r i ghtsr surface 6nd grorrndratef r ightsianrt sq
xitn- respect to groundraterr therri are tro separate neans of
get.r--ing a!. pitjucticGition of you.r xarer right. One i s through
3act'ion 29L6 of Title 89r tnbt is the groundHatei code and
r'ill.ctetermijre exclusively grounrlxater rightsi the other is
t.he rleneral adjrr(t ic.rtion unrler' the Watel USe Acto They
confl icto fhe i{atef use Act ffiil include groundyater righti
anrl ttre groundwater 'cod'e ri.lI not. fhe groundrater coOe,
2916r sub'paragraPlr l1lt grovid&s tor including surface rater
peop'le Es parties hut I think , t is meaningless. It s.ays:

already enough
i
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rHereafter in a heor3ng for the ascertaanment nnd
f indin,? of prioritaes invotyanr't rights.to the usc of
groundratersr al I appropr i ators of grounorater or
surface Hater i n a part i cul ar controt I ed area. qr
suoarea shall be include.l a5 partaas ond notificct in
the manner provid€d in 291t.r

Ihc next code sectaon is 29t?. It describes the scope ot
the adminlstrative hearing. There it deals exclusively rith
finding the priority of rights and the guani,aty qf
grounduatsr to xhlch each appropriator'rho is a party dnd.
is Bntitledr Your surFace ' Hrter appropriatorsr to the
cxt€nt that they. are included as partiesl are really
included €s party spectators ano not participants. They are
not ,;oing to determine their rights under the groundrater
coder It seeEs to me that that section ought to be repealed
or .repl aced x i th a sect i on stat i ng that the determi nati on of
groundrater rights xill be conducteC under 89-870-879 of the

.19?3 llater Use Actr

Another areat of possable conflictr I thinkr is in
administration of groundrater, .In 2932 ye have provaded for
goundrater supervisors and the department may appoint one or
[ore groundHater superv.isors for each designated contfol
area and may appoint one or'more supervisors at large. They
are undcr the di rection of the Depart'nent of I'latural
Resourcesr Yetr in the 1973 Hater Use Actq re declare that
the rtistrict courts shall adminislsT rhe adjUdications and
the tlistribution of Hater uilder the adjudacations of the,
llater use AGt. Sur xhere you h..rve a deter-ination under the'
grounduater coder yoo have got the supervisor$ under the
department and yhere you have a deternination eitner
previously under the priof to l+?3 lar or under the l??3
Ilater Use Act you haye the district court in ch.lrqe of the
supervision. ft is easier probably to amend the old
groundlrater corle and p\rt therr al I under the clistrict couf te
Vou dontt need tyo rlif f erent srrts of supervisors. tn factr
they could co.nf l act.

LaUreu*g-Iif.qkf: ',{hat about the appointment. of suJrervisors
and the determi nat aon of ri ghts f or a control ie<l ilround*aterarea before a.general determinataon is Jone?

Al-5togg: If at is a controllerl ,;roundrater ared, as .ilc noil
standr you xould have groundHater supervisors under the
OePartoent of Ni,tural REsources. Since there h.rs Deen no
.adjuoicotionr ei ther pre ,or suDsequent to I973.. I ircl i evethtrt chal)ter l0 of Tatle 89 continues to apply just as'itdid beforer whendvef there ras ro-cal led ad ju<ti cate<f str.larcor. tltere had been a significarrt atljuclication in tl $treamarefir under 89-815r dn appropriator could ask the . di$trict. judge to apPo int a rater conmi ss i oner to rti str i bute thr:rater and none of that has been repealed. There has beensonr:! erlitoria) chenges in ljg-locl hut it i s r:sSential ly thesaDe. So you sta l I have xatr:r commiss ioners di stri buti nrllrater out of the Gallatin or the ya'riorrs streainse It seeilsto me that xith ihe ef fort of tne 1973 ltater tise 

-l.t 
to

i nteSrate surf ace rater and .:;roundrrater r uh i ch .I th i nk i tdoes very xell untir it.is louseo yp in chapter_.2gr .yo.ucould have Four rrat,er conitlissibners ..controllin,:r-.,fo6
tl
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goundxater ..rga as {ell as the surfa.ce rater olgoe

R p.--Lgut tv: Senator Turnagrr rould I i ke some of the
hi'itrl'ight.s of tne Actr

al--:it,oUes Lr)tts start oui xitir the major features of the
;c;-I ggess to me there are only tro. The f irst maJor
f eatuie to appear in the .-rct iS the ont:' xhiCh you are sO

very mucn conci.lnect yithr and that is thqt it Provides for
ii"if , detgrmination of e.xistift,r r€tt,€t'ri.Shts as of the date
of the ad j;di cat i on. Tlrat !.s nhot i s haPpena ng on the
fou.ler niYete It Prov.iOes for looking into all manner of
itata xhich'qiIl assist the o€partmeot in tlying to get tne
information necessary. to rePort to the UiStrict jud$er and
at proyides for rlu€ pfocessr service by publ ication to
peopl c that you gan.t .f i nd (rut a.Doutr serv i c! by cert i.f i ed
ildii foi'peopl6 rne.n yo.u caft ascertain their'naqes and
xhcr€aDoutst ang it -proviOps f,or-tne departa€nt to file a

iepor.- trifh the district judge sn,.r irhat that [ePortt. galled
a petitidnr' should sey: 

_ 
Then lhe distract judge i.ssues a

prel i ni nary decree and PeoPl e wno conit I i ke anything in
inet have an opportunity for a nearinq and that is xhere
ttrere is really l)ping t.o b.9 -the ovelrrheliliing-t nassiver
mpltipartyl'fiulti-issue laxsuit. Ultimatelyr that results
in tnL final decrde naming evqrybooy rho has i nater right
in the area -- surface or 'JroundHater -- although you can
appeal the degreer either u.Pon appeal and the deci sion
therer or the decree itself is finalo There are no other
rights irt'tpe seurc€r that ii finat- decree.o The code is
qui te ,iripnatii.' qTFe f i nql 'dgggee anct iash exi st 3ng ri ght
<ietelnination is final ,ano conc'lusive as to alI existing
raqhts in tne source or area gnder consicleritione After the
finsl decree thore shall be"no- existing rights to rater in
the area .or gource under conqir:ls:ration except as. stated in
the decree.rt Either you are in the decree or yourye got no
riqlrt. You can get a future right -- you cqn ask f or a
permit to appropriate ratFf 6ut nobody has any palt
righte .

SeoaFor Iuroogs: Hor about PetrctrQti nr; the decree on change
of circumstance in the.future! In other uords the decree is
f inai. Tlien years down tfre r6a,.1 thirrgs haqe changedr tihat
h.rpp;:ns then? Someboa| comes in ano x-ants to make an
arrpr opr i :rt i on e .

ffi'rer-*Tli€rcil!t+,+u8ffi/+""€i4*s.d{rrl,gjp, a5. 9664",efia,.-.th.dt i s
that in an uncontrol led gfgurroHater area for rel I s Hi th'a
capacity of |ess than l0O gallons p€r minute' you can go
ahilad and. driII the xelI uithout anybodyrs permission but
thcn you,rrust fiI* a notice of completion erithin sixty days
and your '.rater ri13ht dates ffpm that. Aside fron tha! nioor
exg.rlps;s]1t Lhere i s onll one .,ray of acquiring a xatir right
in trre future artd that is by.lpplfcati.on for a p€tmito fhatis !r{e yritn respect to t.he *,itterroot River ond it ri.ll be
!f g,: ''rftgr.t.he .f,i.nal adjuoicnt,ion of the Porcier Riverq
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Eggt-:Brgifg3: Everything on the Porder River af fects people
dornstreao on the Yellorstone because the Por6s6 Rivcr runs
into the YelIor:tone. So if 'you adjudicate the Porder
P.!verr rhat happens xhen you arL' adjudacating tne tnainstreain
of the Yellorstone? Hoir can you dovet,ail aII these thing$
together os that the xhole itate knoHs exactly rhere it
stands?

Al StOne: Hopefully some of these t,hings are qoing to be so
geoqraphically distant fron one another that you are not
going to have a raSulate a tributary of the Big HoIe Ri.ver
in order to affect right.s on tne l{usselshell. I think for
the most part thit is true but you are correct logically
that any big ratershed is an interrelated thang and.you
could reach a situation rhere 'you orignt have ao earlier
rignt dornstreao on the Yelloystone which is entitled to
rater Defore somebody on the Porder Riyer. I rluess I t,nink
that the Legislature should enact something in the nature of
lJhitcomb Ir lturphl. You take these various decrees and to
the extent hydraulically necessaryr people have thear rarjhts
ascordang to priority yegardless of rhether they are an the
same adjudicataon or noto That isr that person you are
referring to dornstream on the Yelloxstone yould naye a
right to enjoin an inferior appropriator on the poH.der i f it
iras necessary for that to occur for.him to get this Hatere
I donrt knor the extent to rhich this is mostly the'oretical
and .lcademic. It certainly is a legal possibility.

Sgtr_-.Ragif-e;: llhat rorries me is thdt I rhink.the
departnent of Natural REsources ha::, inCicated that the, Here
actually going to go in snaller ereas then say the r{hole
Ponder. Are they going to actual I y dovetai I theo al I
together?

Lilfence-Siroky: The attempt is to have one decree for' theentire Porder River Basinr so that.these packages
heariogr distributionr Etcr -- that this packaqe rill belarge enough to rork xith.

f 1 =-$g0e: There i s loing to be a big problen i nadministration as you are iecoqnizing. l'pbrson u'ithperhaps d high praority on a tribuiary i s not gettin-q
sufficiant raterr he. may need to enjoin tne most inrerioi
right xhich affects him. Ir may oot be on that ttibutaryr
It may be on sone ether tributary -- but the most inferiortributary that affects him. {e are goin<I to havecentraliz€d recorrls arid it-seems.t() ne th.rt ia is not going
to be so dif f icult after the aitjudicationi are completed. rofind out rho has ttre nost infer]ror right rhicn affetts thispartacular p€rsoor

89!r,--Bamif,gz: In other rof (rsr tho person rho has anadjudicated rightr let.s say in rhe porder Riverr snd he hasgot a 1963 right arr{ he's got a fairly inferior rightr e Iotof people have therni but h€ thinks that as soon aS the t962rights on the Porder River are s.ltisfiect that he cooes nextrHe might not Cooe next if his.rignt affects a 1893 riFht onsome other triDutaryo His adju<liiation is not r".ily -going
to protect him cornpletely. - - r



.Al-Sfrfge: It xill protect him against any further attack on4
nii priority or his guantity of rat€rr That is a lot of
protectiori and a l'ot of certaintyo He never ras sure that
he iias going io ..;ert *ater in a Particular yeaf because that
dept:n'Js upon the clouds'and the rainfall. Nor y9u have
adbed onc more .uncertaanty for hin rhich is a legal ttrco7y
that it is',:hssitrle that there is xater in the PorrJer but

I someone r:lse nis a better right to at on the maanstreaCI of
ll tn fel loxstolt€r There a s certai nly going to be a del icate
rl prob!en for tha Lrrgislature to consider and that is rhethgr

you ian iq.teqrite decreei rhere the Parties ilere not parties
t +-ir{-tne iane piece of tatir;ationr the probleo of the a{cXnight
G:rsrio I rould think under the pol ice power of the state and
tl're oifficulty of *ater admanistrationr that you proDably
coul.a get by rr ith I egi slat i6n i ntegrati n9 the decree rhere
the department qoes through publication and takes aIl its
6ata and so forthr and you have a conclusive <leternination
of gtriority and QUantityo Yqq could integrate then.

Sppe ilg:11lf,gC.: Thi:oretacallyr to end up rith the best systesl
poss.iSler you would uant a detree on each niajor droinag€.

Al- Stooe: I 'think sor Sorne of them you might need more
thar. one decieer It rould De nicer if you have one decree
Srar..' rna jor''tr ib0tary. If you perifli t one Jecree Per drainage
an<l ns a draiiag,, the rhole Yel lonstone Basinr that rould be
nicer .tlut that is f ar tqo cuanbersome .end cofiPl icated.

RePl .Raqi r:ez. .Hhere do ycu d?u* the l ane?

. lLl-sione: I thi nk you drau the I i ne r i ght rftere the
Le$islature drer itr and that ie the department may select
ano' spec i fy areas or squrces xhere the. need for
deteroanation of existing ri.fhts is most urgen't and first
beg i n proceed i ngs uncter thi s agt to determ i rre the exi st i ng
r i gtrts. i n' those dreas of sburces. I oon rt th ink the
Legisloture shoulu try to make t;lat decision. I think it i s
a'jooc place tq pt.ace at -- i'n the'outfit that is gging to
have to do rhe adjudication. Tne Oepartnent has to say that
thtry tsre ,;oing to do the Pouder and oet our expericrrce
there. They rnay find it. arful and rrhen they <to the next one
tnt-y riII split at up or take,rrra.
Therr. i s th3 adjuoi.cation process and the coCIpl icatiooso
Ttre,n the act proyi dos for the poroit system f or
appropr i ati n; rdt,-rr r i ghts. f h,rt starts ri th B9-8OO. A
['grson f i les an appl ication for pernri t and the rlepartment
purrl i shes notice sf the appl ication and people can object
that if.you allow this appropriation it is going to damage
me or cause some' injuryr rf at seems substantial the
departolent can holtt a hearinE and ultimately take actiori and
approye or disapproye,or modify the application and issue apermit in such form as ,wontt harm other peopl6. It has to
take into consioeration six specific things. In E9:gg5r.none of xhich refer to the ptlqlic anterest but only rhetherthey are going to Unappropriate waterr otheri yon.t bLadversdly affectedr oeans of diversion dre adeguater it is abeneficial usBl it uill not interfere unreasonably with
others? or xith the reserved ri,ghtqq aqd it isn.t for 15 cfs
or mgrq.- If it iq for 15 cfs of rof€r you must prgye oy
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. clear and convincing evidence that the. rights of a prior

appropriator Hitl not be adversely affectedo fhat is a
filtfi bit redundantr because if the rights of other
appropriators are to be adyersely affectedt it is alreadf
statedo

Sanqiqf-ItltliulB3 Under criterion tHo you donrt have to have
ant ey'adence that they are adversely affected except
subjectave fear. But it you xant to grab a-little oore
,atar you have to have clear and convincing proof.

alllgEe: I dontt think that suDparagraph (61 inproves it
at all but don't really Gare one ray or the other very
strongl Yr

Larrence Sitrokf: There is an anendment to (fl there. this
last legislature clarifies that there has to be apProPriated
taters at tlre tine that the rater is requested to the extent
that the applacation has been aPpliecl for. Thatts one of
theor. It does limit xhen a pernit can be issucd if the
rater instt available there at dlI times.

al stones It seems like if there is
that is available for appropriationr if
us€ of itr that a Permi t should be
r,ater at tines rhen it is availatrleo I
1977 chsnge.

xater there at times
a person coula' make

issued for using that
Has unarare of that

{

Those are the tro principal Features of the act to rler Geneo
There nre a lot of other aspecE6 to the acto It starts off
rith definitions and the porers and duties of the department
and board' and I xill get into that deternination and
appropr i ati ons.

5.eoEtqr._Galt: lliII
AJ__ftoOe: r{el I r
for the reservataon

you stop xhen re get to reservations?

xe are just eirout there. 8g-8?o grori.res
of tne r.ater.

SeOgInf_EoIIag: ile get to talkinE about aojurlication an<i
?ll and nou ue coine alongr and Eni.s was a bag hanr-1up an the
iast sessionr rhat is a reservation ' of iateri Is a t'
adjurrication? Do you reserye a beneficial use?

!l Slong: The t973 Hater Use ACt treats a reseryation as an
appropriation. Its definition oF appropriate means to
divertr irpourrd or rithdrarr incluoing stock raterr guantity
of water or in the case of a publ ic aqency to reserv€ xater
in accordance rith section dltl9o' It is an appropriatio.n'
of sortsr but it doesnrt requ-rer ds you point ouE, the
immediate application of xater to the beneficial usso The
resr,,rvation itself nay be a benef icial use, as is clairned by.
Fish and Gooe for exampler or it rnay be a reservation for
fut-urt: use and as yourye seefl irr publications in the papcrr
I tninkr th€ Departmert of i{atural Resources says that ttre
ci ty of Bil I i ngsr thc ci ty f o coluobus and so f orthr hrrye
applied for reservation of so many cubic feet per second or
acre feet per year or both and that i s not for present use.
on tne other hand a c i ty ought not to be I i ni ted to a raterr'ight 

:o 
rhat it is presentty usingr, A city ought to 6e.



able'to obtain a rater raght for something in excess of uhat'
it is usirig right nox.so as to provi de for f uture groxth
unless you can demonstrate that a city has no hope fOr
futtire giortho fhat certaanty is one of th€ PurPoses' f.or
resrrriaiion anrJ the departnent i s 1go ing to haye to decade

'hor far ahearl can a city look. fhe statute doesntt tell tne
oep<-rrtaent snd the city will ask for an enormous aoount of
uotcir say that' it is'going ro aPpty it to beneficial use

. st)tnetime rii.shin ttle next hundreO y€ars to t?o hundfed lcarsr
oi solrrt'thing I ike that. fh.r dep.:,rtoent is going to have to'look at'those and look at the various conPeting reguests for
ri-asbrv;tions anct de'velop some sort of .rule of thumb.

S11OAAOS-UCJED: l;oulrin't priori taes come in nere?

Al--5lOge: llel I r thgy do come ri thin the syste,o of
' ?riorities. Tha res€rvatSon hes a priority date as of the

time tht! department granGs lhe reservationo Unl ike an
ordinary aJrpropriation rhere you relate back to rhen you
app.ly for appropriataon the reservation will be effectiYe as
cf the rirne they grant you the reseryation so tnat. there
uiII be -- and of course it does not supercede preceding
priorities. lt is just adoed on top and then there rould be
a heirsrchy of reseryations according to priority of date.
ls that xnat you rere referr in$ to?
'lgqat'or Foylila: But say somebotly cones along nor and makes
a reservat i on onct' maybe they 'iet the d itch dug and f i nal I y
get the rater out and'somebodi is still sitting here saling
that- tfigy are going to need the rater for future use and

'have made a reservation but they nayen't put a t to use ' and
the rlatc.h corrpany has.

AJrlSeSe: If "the reserva.tion precedes the ditch comPanyr it
has a higher prior ityr then tfi€ ditch coCIpany took its right
sutrject to the reseryation of water by the City of iti ll an$s.

5gllgl,lLE-EOtf,.ao: But i'f they both made the reseryation the
samO day but one put it to use oefore the other one?

Af St,oge: Putting the xater to the use doesn.t appaar to oe
to he incorporated rathin the roservation idea of the code.
Yuur priority' ciate is th€ date you Here granted the
reservatioO and not the date you put it tg beneficial us€o
Also they can reyiew reservations. Eveey ten years they
have tor

There arenrt a llroup of criteraa to guide the d€partment an
hou ouchr I think the department is going to have to get
sone kino of rule of thumbr maybe by regulation that a
ounacipality can look 35 years ahead. Irm not going to tell
the departlrent uhat they ar€ qoing to oor I an Just using
h'ypothetitallyi thct you can plan so far ahead arld you navito h.rve a hir;h degree of proof of the likel'ihood that rouare going t,o need a glven anorint of rater by the end of thatperiodi Th€ depa.rtment shouldi i f trrey donrt cooe up rithvery persuasive grooft either deny the.reseryatioo or cutth€ irerervati on do*n to rhat i't appears to the departilent to
be. a ir'easonable amount. The department does have theairtnOr'ity f'or that. They'.ceitainly cant't j.ust grant a.ll of
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- the reservations that are beihg

' YeI loxstone River doesn't h;fve tnat
requ,:'sted . bec;ruse the

much Hater.

Senalgt--Eryl30:; t{hat about oownstreom. Are they goi.ng to
take out a reseryatioo? tf they haven.t inade use of at then
hor much is that going to affect tfoxnstrearn interstate
apPropri atof5r?

. At--slcoe: If re get into interstate Iitigationr the fact. that it hasn.t been put to use l,ill be one of the factors
tnat will be considered. Such a case is in the original
.luri sdiction of U.S. Supreme Court. It xoul dnrt Start out
in dastract court in SilIin(Js or anything like that. It
starts in the U.S. Supreme Court. fhe Unitbd States has to
give consent to be joined bec:use the United States roulct be
affected in this suit and there have been cases rhen the Uo
S. has refused to join in the suit so the parties'have been
kicked outr

Colorador Nex t{exicor and Texas all rely,upon the Rio Grande
River rhich arises in thq San Luis Valley in Colorado arrd
flows cloxn through Sanata Fe anrl Albuguerque and E'lePhant
Butt€ Reservoir and then at the border betHcen Texas arld iler
'llexico for a long rillse They rtio enter into a three-state
compact which they allocated tnc uater of the Rio. Grande.
The Colorado appropriators being upstream at Ieast had a
physi cal advantage. They just uent ahead and took the
xater that they Hanted and far exceeded uhat had been
allocated to then in the interst.lte cornpactr lrer Hexico ras
also in violation at times. Texas brought an action ag.:inst
thefl in the UrSr Supreme Court and Colorado and ller l{exico
pleaded that rince there Here Pueblo Indian rights involverl
and 'tho United Stdtes represented the In<liansr that th€re
ras a non-joiner of a necess'3ry partyr the Uni te<t 'Statest
and that you couldnrt settle the actionr 5o they asked for
dismissal and the United States refuseo to enter the case so
the U.S. Supreme Court kicked them out. fn effectr if the
United States doesnrt cooperat€r rrhy texas cantt get -- xhat
do re dor have rarr or do xe settle these things in court?
Since thenr Ner ltlexico nas cooperated and Ner Hexico antJ
Texas brought another suit rhicir xas file<tr I believer in
1967 and the UoS. di o corrslrnt to joi n that su i tr The
par'ties entered into a stipul.rtaon to suspend action in the'

' citscr That r.as probrrbly in 1972. I could be quite a ways
,. off on those dates. I xrcrte the Attgrnef General <tf Texas

thi s spr ing to f i nd out rh,.rt hos nappened i n the casl.
because tirere is no further record and he sdys that tney
ent(rred into an aoicabl e .rgroement uith Col orarlo tnat
ColorarJo roulrJ adhere to the ilrterstate collpact and .tlso use
less then they are entitled to unLil they have paid back the
oyordrafts rhich i-hey haye agre€d to that they tri ll brin.!
them back in'ro the U.So Superenre Court.

l{e could have interst$te I itir,rrti on on the }li ssouri by sny
r of th.e doxnstream states on the ,{issouri sayinq that ..iontana

is nox comrr€ncing .to use -- f dorrrt see hox they xould
omplain about $ater xe.re rlot using 'rhen it is simpt,

I reserved for future use in l,tontana, They.d have. no reason
I to sue use They are getting their xaterr The law of
I .lravity is suppldnting the lax of hrater. Then xe commence
I



td {tse rater .by i rrigat'ion districts rho have reserved'the
aater ..ind by 'municipal ities Hirosd use is not axfully
consumpi,ive usually so it rniiJitt not be toq troubl€soll€o So
thera ls less wat,:r'dbirrrstrea;n 'for the vara ous Purposes of
dorrnstream estates. Vesr H€i coulct be hauled into the U.S.
Supreme Court and a fsctor would be thst Montana hasnrt
needed the el6trtf ; i E.s been rel i erj ut,on by Ha ssouri or
Kansas or iome dotrnstream state for industrial develoirment
anct vast irrig€tion of valuable fields for food and all
thosg thi'ngs re h.rve taken into consicjaration in decidin'3
r.h€t sort of allocation of the l'lissouri River rould be
approeriate. It is almost a problem of economic and social
p:l anninr; by th€ U.5. Suprerne Court.

Then we'have prioraties aod yuu rlofr't get a priority throurlh
tho Condition of yater occur[€FC€o 5o ttrrey CaO lorer y(}uf
r.ttrrr tdDlo if you cdlr still rlclt ilr1ts7 reasonrrbly. You'can
exctr;rn/j:3' hater. You can turn rirter into a channL'l and t,ake
it ou.t fur'ther dorn. lre have alre.:cly dascussed ch.anges in
appropriation rights and transfrrrs in appropfiations rilrhts
and atrandonment in apprnpriation ri3hts anct supervision of
i3ter cli str i bst i on. That i s ki no of an i mportant secti onr
g9-39 5.

x.The rli str icl court sh.ll I superva se 'aI I Hater
conoti ssi ooersrrl

That rea.lly incorporat€.s Dy reference our old Title 89r
Ch'apter lO. I think ye can,continue on just the Hay tl€.ye
been doin! r.hat. Subriivision Z of 896 providesr and I think
ehe intent of this is to replacr: 89-815r a means for
indi vi gua'l apipropr i ators to draS one another anto court
rithout. naking a l1reat big adju(lication of it. You can just
have two peoplcr suing each other or 5 people suing each
othor. It ctoesn.t have to be a great big pgrcler River
drJjuclicaiion. You do naye t-o noti f y the Ogpgrtnent ofNatural Resources xants to nake a big cleal of it r it is
their option to take oveir serld out the certified aail and
go through all thatr Dut I thanx it is designed nor for tnat
purpose altlrougn it can be uspcl for that. It i s designed to
enahle people to hav€ their smal I larsuits and not get intoa great big caseo

5.eoa!or GaIt: So tne oepartnent is the only one rith the
authority to adjudicate a streaot?

At Stone: Yes.

tenatpS_1Q3t3: I knoH an attorney rho f eel s that i s
unc onst i tut i onal .

Al .stooe: Hers qot an axfully lot of precedent to fightagainst in rryoarin';r Nex l{exicor aiieonar cal iforniar Texasr
rrnCl Nebraska.

sgnator GefSs rrl,Jre are txo pc:ople orguinq ona small streamin Hheatland county. one of tne land-oxners I ives in Texas
anci he hired an aEtorney to get this matter resolved 6nd getthi stieam adjudic,rted. Hel I r Jin i{oore }ras the attJrneyand he evidently callett the Departmi..nt of Natural Resources

t: ? ot, 
..
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they said 6q Hirtr they rtirrnrt want anything to do t{ith

Allioge! You are using acl judicati on i n two di f ferent raysr
The department Hay of adjucticating a strea.n meansr in
ef fectr a guiel-title actionr rhich is f inal ly goang' to
settle evdryo6'i'!TE-?I!'h- on the stresm. Tnotis -'rhai 

the
Department oeans by a<tjuflicati on. Hhat He are tal ka nq itDout
is simply a judgGrnent yhich is an adjuclicataon of water
rights betxcen tYor threeo.

Seng3gg GaIt: They x,anteo to 1;et the rrhole $tream in.

Al- Stone3 tf they 1-|et €verybody inr and if sysrybody will
admit in their pteadings that these are aIl of the raghts
rhich they clLimr ffrey xill in effect aciornplish the
purpose of an ad judi cation so for as that str'eam i s
ioni:er'neo. lt won.t settle the ir riqhts because it xi I i d.only tr,l prima facig evidence *hen tht: deportment colles ia Z5{l
years f rom nox to arljucli cate tnat aI ong x i th the othe r
I ittle tributaries. .

senator -9aI!3 If you canrt (jet them to all come in an
aclJudicater just the tHor the d*f)artment xon't say to go
ahead and adJudicater Yourve got tHo fellors and they 30 to
court and get their little problerr solvedo Uutr if there
are ten rater righters they might be going into court every
yeaf r

AI $tone: That's the tray rre've always done it in tlris
state.
SPnilor-.$al.ls Hhy not adjudicate tne stream?

Senatof .Turoagg3 tte havenrt got, the time or the moneyr

Al-stpoe: Thatts a t ri ght there. . '"

Begt-5r,ulry: If the farner5 anJ ranchers Hdnt to pay a
nomlnal fc.e to put it ln thore...
Sen.1$,q.8-Qaf t : Hay be al I
adjudication.

of thcin rronrt railt Eo hdve th€

ALS'tong: Just a nominal fee lik€ a thousand <lcllars! I
think that 89-896 is an esrential proyision in the code
bacarrse at does pernit tnis piecemeal adjudicatiolr rhere you
are not getting that final carved-in-stone adjudicatioo
rh i c:r 'the department conoucts i n i ts rnaJor adj uo i cat i ons
unoer 89-l7O to 8?9.

It is broad enough so that rhe ilistrict court fron rrhicn
rel ief i s sought miry grant such anjunctiv€ oF other rel ief '.
rhich is necessary and appropriate to preierve prot)erty
rights ot the $tatus quo and 50 otrr The code prqhibiti
r.o5't€ r

Haste is a subject for discussion an itself bec.ruse it isrelated to r6at' is a beneficial us€r .fhere ir a fr;;'eccnomic I ine to be drarn betre,an rheth€r the yithdraHat of
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H.atrlr is Hastef ul. As an examplet in soEe areas it nay Oe

that it is nor xasteful. not to PUt in sprinkler irri.qationo
Yetr that certainly roultl have'been a benef icial use in the
pasi.; that isr oitch irrigation rould have been a beneficial
u*g in.the ;).rst;. th.lt isr ditch irrigatioo tould have been a

bencf ic ial user it st.i I I i sr but there may come a ti me that
the, nced for efficiency an Iater use rill result in rrhat is
iror a benef icial use tleconing ir hasteful us€o

Rep.-Edth: i{hat about this legal assis.tance here on 89-899r
l{o. 2.

At .Stone: ltor 2? olf an airProPr;3lp7 iJho is a citizen of
Hontana becomes involvet, in a controyersy to ,hich ,any
a'Jency of the Fe<teral Govt'rnment or another state is a
partyr the Oep.rrtmont may in ats discretion intervene as a
party or provide necessdry legal assistonc€ to the citizen
of .r{ontaoso!'

S.ege.3A!As lhat takes care of th.t UePartr0snt but it doesnrt
tske care of us as inct ivid.ual s.

AI--lteO€: I can only ttrank of one case'irt rhich !'lontana had
priyetp. I iti gation thdt, rras ihterstatc and that Has on Piney
arnci .'i;r,;r: Creeko The case i s t-olfi0g--yr-Roo(fgr ThE
orl';inal 3u'at ras brought into Fedcral courts and that case
ras llgff.is-Ir Bean aorJ at rent :rll the Hay to the iJrS.
Suprem.s Courtr i n rhi ch the Hyoni ng approPr i ator Has
consiilered to have the prior rPproirriotionr prior in time to
the lluntana appropriator.

At iny rater tne Federal court did adjudicate according to
.prioritiesr just plain Oates of aPPropriationr xitn respect
to this |lontana and tlfooing appropriation, Then the
doHnstrean appropriator noveo ul onto the soaller tributary
to cornmence to take rater and tne Hrlntana court held that
the 'trro streems xere not triDutdryr one to the othert and
thereforer tne prioritie5 established in the Federal decree
6idn't app!y because the streams as a matter of fact uere
not tributaiyo fi'rat ras just ;rrivate Iitiqation and the
partar:s harl th:.:ir oun couns;Jl EnO it ras interstnte
Iitigation.

The section you refer to 89-d99(l)...

BeRr-Bgth: It sebms to ne that they have nothing to xorry
about anrl re nave to carry tne burden of proteciing our orn
iatcr right. 'rt seems lixa itrs unfairo it <loesn.f Datter
ho$ ;nuch litigation ttrey go into they xill get it token
care of. 'Eut xe rill heve'to stand the burden of ours.

At St.onq: It certainly as not an unusual thing for theiioividual .uho is rrying ro protect his rignt to pay forthat protecc i otro

Repl-RotE: Yesr but on the other handr so ouch uoreprotection. They can go to any lengthse ocGording to thisi
any kind of legal assistance they rreed then can 3c{uirer Anorrlinary person couldrt afforct tilat kind of legal assistance
sc they have an unfair aovantaUe. ttaybe that is normal but
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it isntt ri$hto

At itang: That is one oF the protrlens that our legal $ystem
rras bcen facing' Frequently justice canrt be done because
Of the disparity in economic resources of the adversaffr

RepgRoLh: If that is truer then the dePartment vilI nave
advantage.

Al--StoOe: The oepartment doesnrt have any Parti cular
advantage here. Hneneyer the department is in litigation it
has attorneysr ,es. ThaS one only says that rheri a citizeg
of nontana becones involved against another stat€ or agencyt
it nust be. a fe<teral agency or agency of anbtner state. .

Segalgf-JnE[Age<: I thini< that the problem i s that
subparagraph (2) Hasnrt concernanq you. I dontt knox hoH
rany Parties the defendant xil I be in the adjudic.lt.ion. The
role of the state will be interesting. Are xe going to take
an arJversay pos i tion against .:rl I of th€ def enCants? f r.ts
just tryi ng to envi si on hox thi s tr i.rl i s rroi nq to 'rork.
tle have 5O people and they are;rll partiesr Th€ state of
,lontana is the plaintif'fo fhey are qoing to sue all of
these people and the complaint ritl saf that all of the
people reportdely have a rater righto Cone over and
establ ish your right or re rill declar€ t'hat you haventt iot
AOlo

Irm talking about tne duty of the department to adjudacate
or to favor the adjudication of all of th€se rignts. Is the
dep.Jrtment goi irg to take an adversary ro.le aga inst al I of
them?

AI-5lOne: I think the judge is going to oenand that tha
d€Fartuent br 3ef and Support i ts recommendat, i ons. To sotlle
extent the clepartment uill probably disagree rith some' of
them and rill proDebly agree rith some of them-

Rt?p--Raruir.'T: Irve aluay's thougirt that the departnent eould
Gome in and say rhat they think each partf has. At tnat
point the burden is going to shaft to the indivirtual to shox
that he has Eore than uhat the dePart.nent has allocated.'
]l,ou ouch of an adversary pos i t i on that' s go i ng ' to Put the
deportrirent inr I dontE knor. I rrouI'J thank that che
departnent rould try. to defend 'dh3t its data has shornr

laurencg-Slgoty: lccorciing
prel ininary hearinq.

Al_Stone: The act describes
that such a hearing is 'going
complicated trialr I think.

to the rlaEer Act you have a

this as a hearing on objections
to sopunt to a full scaler

5r:OeSOf,Jllrltg5lg: uo tou anticipate that this is '.toini, to be
a jury trial?

equitable proceeding and
a jur V i n an ecgu i.ty

Al Siogg: I look upon thas as
there is no constitutional right

an
to
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pr'ocdedang. Ii is going Eo result in a decree. Vou
d{scribe it'os .-r rrelcree rather than a judgem€oto t think it
woultJ complicate it that much rnor€ af it uere to be a jufy
tr i -rI.r

8ep. Eath: can tney o6manct a jrrry trial?

al !3'qqg: I donrt tfrini so. ittwt do you thinkr Jack?

Bop. -lBafiiireg: I dontt think it as a case xhere there is a
jury trialo This has to be in the nature of an aquitable
action. It cantt be anythirrg but thatr I do agree also
that i t woul cin. t hurt tO say someth i n(j here. I t just
nouldntt rork.to irave a juryo

Al 53ong: It might be an.amenclinent you yant to recor6sorJr

LarrSOgg-SjfCkI: l,lormally our procedure in the Porder is to
oo out an collect the point of r.tiversionr the place of uset
etco The next thinr; Eo <Jo is rP talk to tlre clainant. You
iire. not going to finrl the dat!: of first use by looking; you
f inci out by tal kin'; to ihem. !{etve got ctates and aerial'photos helping grlace that daee. A lot of times the facts of
the case pretty inuch agree rith lhat xe find. If there are
some errorsr thoy are hunao €frof5o The real clisjrute co[es
i nto your I r:gal questi onsr questi ons of du€ d i I igencer dates
of first US€r dates of pr iority rith the posting of notice
ancl so on. Thi Department of Natural Resources as going to
arque rhat due oil igcnce is. l-Jur recommendation xill De
point of diversionr place of use and so onr 3nd then re uill
tske 0Eyba a pol i cy rhich xoulrl De set eventual I y by the
ju6:.reo

Sena3gr , _IUfOageB f{aybe ye ought to cons i der i n our
amendroents any of the procedural hangups tnat He can avoi d
such irs equity and the role trf the departnent.

Itaybr.: ihe dep.rylpsnar5 position ought to be that they xi ll
trt* Triqsircr, to brang forth ehe fdctual backgroun<to

Al-l3..Qgg.: Gener I ronser rheth,sr ue shorrld copy the uoSe
Supreme Coirrt in an interstati.. iidjudication rh6re Nebraska
sue$ llyominq. rt goes to the u. s. supreme courtr the ue s.
supreme court a5rpoi nts a speci;rl lll'ister. rn th is cas€ a txould De the Departrrent of N.ltural Resourcesr apparentlyo
Thatrs rhat ne have here. rhe iltrpartment f iles to have adetermination ancl ,Jet an orqer to noti.fy everybody and thenthe jud,Je says to go Bheadr fhe departirent can rake i tsreport the same ray a speci.al master does to the SupremeCourtr a complete report ri th recommenclati onsr actual i y adrafteci decreeo fhen the UrS. Supreme Cotrrt asks for brief san(t oral srgufltent. Then they Say you haven.t Coyered SoOeof thes€ things nelt_enough dn.' so xe rilr rebrief this areaano hdve 0(}r€ oral ar(jiunent on th i s of €ao Those arenulti-faceted suits. The uepdrtment couldr r thinii stepout of a t att,l J r irnoer i.rg i ts iompt"t"- 

- "i"port,
rec(r:trrrend.ttionsr .rnd -pf oposc(t rrecree to the couf tt gel outan.J let thc court;,rovi..te tne pr:ople nith tneir o"r-ii iourtano it can have as many days in court as it rants,



rur'a-.I! a
lenttor trUrngge: ;f h€ tak'ihg of 'testmony ^'and the 'factUal
..evidence rould oe taken et:the rnasterrs'hearingo Then the
?eport bould be submitteu and tne couft rould hear the legal
argument

i.l ltong: I thi nk that some coi's i derat, i on shoul d 'be o i ven
to =navin.1 the ,deportneirt taie the facts and make the ?6port
and hrlve the arguments be'fore the district cou?tr

Sgnat'or ':furneoo: ;that snoul d oe di scussed snyrai. John
ooesntt I i ke tndt' idea. I think I knor rhlr
Adm i n.i s't,rat i vel y l;rxyers don't f r.:el as conf i drlrlto 

:

leOatgf-U'trile!: I itbn.t think the ProPerty orner either
feels that an atrlncY of goVernment is strong enough in has
property r i.Jht.

Santtpf.J[fOASJe: I think it shoulo be oiscussed and maybe
the only practieal ray. yo'u a6n r_1€t adjudicatioos. First of
aI I I rhe de1)oTtment r'iI I time out with it.s reconor'endatiohs
or it yili have recooomendations pro6ably bifore the .hbaring
ar it riti have rhat it thtnks ought to be recomuended.
There milht btt a tendency for them to defind thdir'pri:c.oncei ved noti on3i

Repr-JggJ]lr Not only thatr but it seems to mri tha't i,he
iepartment is goinq to be in .r different po'sitibn in terils
of state pol icyo The executive branch of the governdent as
dbf in itely goi n3 to haye an i nteiest in every aiJ jridi cati oni
be it the- Dapartmeitt of i{ealtni Natur.il Resouicesi Hater
Qualityr Flsh and Gorirer €tGo it see.ns to me that once you
are doing that you are alloring the executive branch of ihe
goyernn3nt to rrake a rgting in something that they have an
i nh<lrent i nterest i n.

Sen3tof :Tuiigege: fheie uds .rn amendmbnt introduced about
four years ago and the'department had some proposal about
aclmihastratiVe ad.judicationsi Does anybody remember that?
It didntt possr

Go(don llcqDbet: fhat partictilar situatibn ras brought up in
some Cistrutes iri Ponderi Coulee. They didntt rant to go
throuih a full-bIorn adjurticdtionr fhey just ranted
sometrody to come out there anil rletermi ne tha facts and they
roulo lccept th€,rt rtr6n ne found thenr They rould abicte by
that unt a l a f inal cletermination i s done. It doesnrt look
I i ke the department has aiii author i ty to aclmi ni strati irel y
determine Lrater rightsr so there xai a bill introduced to do
tfrat.

rLStCOe: .Jf course the depa'rtment could intervene an orie
of these srrall suits simpli as a party without it beirig a
ful l-olo*ff massi ve ad judi catiiJri; vou riright get tne seivices
of the dePartsent i n that rai;

Seoat.gr. IUTOAgCS Tnat. s rhtt i s contenrpl at€d i n hcii.i norir
i snrt i t?

A:LSl,oOe: Yesr it 3afs. sor



5eoa30. -rufoags: Of course I can understand the
departoentt s reluctance. 'tle ought to cons i der the
procedural aspects of this thin;.

Bsgr-tstrJ'JJ: Any other courments or questaons'?

Belb-JBa0irg: Thi s a s of f the sub jec t of ad jtrdi cati on,
This is back on reservataons og.rior On 89-890(61, the board
has the right to extendr revoker or modify the reservaticns
under certain circumstanc€Sr I lroulcl just I ike to knoH what
your understanding of rhat the porer of the Eoard of ilaturol
Resources xould bc to someday in tne future after they fiBve
granted a reservation to moclify that.

AI-liCDe: I don.t have any better /ay cf kno.ring xhat they
are {oing to use as their critericn than you do. They
obyiously have the porer to extendt revoke. or arooifyr I
guess thciy have to look to see whether thear city is'grorinc-r
the way they anticipated and claineo thst it rould or the
aquat,ic I ife seears to be strf fering untler the reservation as
it orists or thriving. I don.t knox rhat they are going to
look at in a particular c05€o

Refo Rarnirez: Oo you dgrce that these couldn.t be modified
just because one use night look tretter at that time than
another use but should only be r,rodif ieo if and for
exampler I et. s take the F i sh an<J Gameo The Fi sh and 6a::re
has a bag reservation. The purpose of their reservation r*as
to protect the f i sh and yi I rtl i fer and they.r e sti I I
protecting the fish and rilctlif"r but nor it looks like it
roulcJ be more econo,nically teneFicial to the .state .to use
that rrater for irrigation. Coul<t you change it under this
language! to irrigation? ur as long is the Fish arrd 'r{ilctl i feis meeting its original objective you roulon.t tre able to
change it?

Al -sqone: r thi nk there i s broad rli screti on, rjven thbugh
that last sentence is gualified only by saying thdt xhere
the object ives of the resery". ! i on are not be i ng fietr you
have to look to subparagraph(3f to see the otijesliy.5 ;tntl
the justification for the reservation -- tire purr)ose, the
neerjr the amount of Hater necessary -- that the reservation
is in the public interest. If the puglic interest changesrthe objectives of the reservation beirr<; nr@to t ki nd ofthink that it is fairly riOe openo

Eep! - scul!: i'r there are no f urther ouesti oosr thenProfessor stoner thank you yery rnuch. r thini tnis ras ver),rorthrhi leo

':c fi?, ,
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Hirruttrs of rJctober 22t f 977 llr.'etl ng

[rle Subcommittee cn Nater ]iignts fiiet I.tlis clay in Room 225 ttf
tne State Capitol r Hel ena. The rrtcr'rt i n9 ras cal I etI to or(ler
bl the chai rsran .:t 9: LO a'm. Al I nemoers cf iha colooli ttet:
Hefe Pres€nt excePt Sen.rtof furo.lrret idfro {as arcusedo

Hepre:;entat a ve 5cul t y i ntroduced Jud(te h'o
preseot a juoge's vieu of brater ldlv.

ri. L'.:ss leyr to

Juoge Lessley: I preside in the distr ict corttposecl of
Gallatin County. This is practically Z/3 irrigateO as it
has been almost since the ninang days in Virginia Cityr so
if you have anything to tlo with the judiciary in Sallatin
County you rro a 'lot of water prool€$so iie are axore of the
Fact that tlle general stat€ment i n iiallatin is that ycu inaY

steol a fiants nife and there rou't oe too nuch coniern sbout
itr but if you steal his neter yt''utre in real trouble'
ilerve had tlre usual ravers doxrt there an.J adjudicirtion
oyL-rl aps eyen into the Fi fth Ju,ii'ci al oistr ict. I thour.ihB I
uoulO menti6n two of three t-hinr;S. I oon.i. want to sound
I i ke t.m lecturingr because f t{;}nt ro tal k wi th you about
rhat I think can be done ano':ell it to you as it is as I
see it f ron the judicial standPci nt. I xant ta i ndiciitc
uhat I Shink a judge woulo have to do to roeet the domancis of .

the statute as it rror f€doso

As you knorr urrLi I L971 th*re Hert thFje Hdys you ccl.il,'J
dcquire uater -- Irm talhing ei:c.rut surface water. fhe first
Hdy ras by userr You just macic- your <liversionr You oug your
ditch or rhatever Has necessary arts then yolt ai;pl ieu it tr> .r

benef ic i al use and Voul. r i.,;ht r* I oteri back (cn tire rJoctr i ntr
of relation back rlrich x.rs a juric ial doctrinel to the tim.?
you made your <tiversion. In otner worrisr af you :li.)oe your
diversion July lr lil73r and ,ou dionrt f ini sh ycur cii tcit
untiI ld?6r but you rere fightil:; the lnoians ano doing your
best to gr.t the da tcfi going an(, Put tnc, wdtcr ao
appl icat.ionr you relate oack t,o the tinre you started the
dits.h. Obviouslyr the us€r right,s in every county in trre
state are' not of recoro. in . uther xorclsr there isnrt
anl/thing in rritingr and a lot r:f the olci-tirners are nod
dea<|. In the Gallatinr for exa;l;plcr in the olcl oays He had
a fr:llow rrho I iverj out at Salesyil ler noH Gateuolr tle hao
thl: sreoory of all old people; h,e could remember things that
nev€.,r real I I ocCuf t€do He Has a beauti f uI person f or a
laxyer to get holcl of rho ras tryi.l{l to prove, a user rightr
But ire's gone and there are very fer left in that or€Er So
that is one type of raght.

The other i s the statutory r ight nhere you make your
<liversionr post at, rhere you mar? tne diybrsiont rliS your
ditchr spply tht: Hater anrj use the ductrine,rf relJtion
back. You can rJo it that Hay or usually dhat they did wes
they file<t thai notice rhich tfrey posted at tn€ point of
cliv*rsion xith the County Clerk anri ltecoroer so Hn\:n you.Jot
through you had xhat we call an appropraat€d riglrto



Novr you'ye qot t|ro apProPraateri rights - one by user xhere
there isn.t any record particularlyr just the facls that it
is knoan that nxrr used the uater for a Period of tirne -- so
many miners inches that he applied to a beneficial us€r The
other t !ou havt', a recoro: ooodr badr indif ferent aJ
contusedo i,ut the old i{rrter uounci I I the ltoneana uater
Resources $cnrcl rnacje a survey of it great nuryber of tl.tose
7i .;lrts r porti cularl y of the count i es Hhere there h3s lreen a
grrar deal or rater titigation .rnd us€e lrve tried to keep
tilos{i up to clotnr artd I hJYe pr.'rcti cal I y all of tnose in str
o'Ln I ibrary. I cneckdd thc other ctsy with the OePartmeot of
f.iatural (esources and I f ind that, they have most of those
and tlrcy <rre ilreEi.y accurate. Ihey aren't up to dater In
othirr rordsr trxr' gets a Har,er ri ght t i ther xcy thdt lrf,
talkrd ooout -- by user or Dy statutory methocis and ile
cont i nuBs f r:rr say 3O y*arsr .rrrd Ehen he sel I s his ransh. ( I
dm ralking about before 'L97ir before the pernit systenil
Hher: he conveys his ranch if ne du€sflrt say anftnang about
the r{aterr thc uater by ju:iciaI oecasion and statutory
provision goes vith the place. r,ut sometinre he xould split
thc .Dlace and tne original sales rignt niSht be spl it tHo or
tirree uafsr llhen the roaro scu<Jied the pioblent they sent
fii:ls men ou'i and they roul.l ulski'surveys of the *aterr lf
you look at one of those survEys of Gallatin or Park or dny
<lf ttre other count i es -- Ye. I I owstone i{as one of the f irscr
by iire rlay -- you uill find Lro yolunes, one xith the maps
ancj une xith thc hastory and tne Iisting of the riJhts.
Those can be bruuglrt up to oate in most instances so that
pr:opl e ca.fl use the$,. For exarrpl er I aar going thrrtugh norr i rr
my oxn district to bring nry Hatar decree set-up up to date
on tlrt $all stin so that xlrsn I rrire a ner con:nissioner I can
be '.:51sr to .live him a book try *hich he cah al locate tne
wotcr' Oo top of that you have your groundlrater coder rrhich
sti I I 'ras suu ject io t,re surfa,ci. r a grrt.

/\I t the Hay t.irough thi sr 1973r +_he le,3i sI ature and the
Constitutiorr anct the nhole nusiness have said that aIl of
these existinli ri.lnts have precedentr In other yorctsr theyares r-!rey are inviolate; they are property rightsi their
cannot ce taken aralr const i tut i onal I y or ottrerx i ser tthinx r,rhi.r+- Lhe lerlislature s.rid wasr rh€r ne€.J i, srstem ofrecorgs in th*r st.rre of iiontana and it should De ceniral izeo
so evsrrybo<ty knonsr itftd f rom rlenceforth rhenever you have d
Lr..rrer riqht you nill leE at tirrough a permit systce and uerill try to invEstigate tne situation ancj t-ry to decidexhether you get it antt xetll qive you a provisional
prnrat - etc.n But meanrtrile Enese people that are sitting
aroun{l x i th these r i ghts that trr+ y acqu i red try user or btstatutory riclht sirould oe protected.

trti".S al t thi s per i otl of r a me up to rhe presentr up to1973r there $ere rlisputes about Hater and every time youhave mor<l than two or thrii'j people on a stresm uho haveacguired cheir 7i,;ht eitner try user or try ,fippropriationr
tir:-.y scart t(i f i gnt 3i,out che waterr an<i al I irf that grel,out of .th.r mi riirrc I ar. rriners founcl out it H.rs a I ot eaiiert.l trrinrr tnr, Hi{ter ?o the mane Etiarr to oring the mi ne Lo the
H Jt :r . JO .-.ilcy si. Jr ti.lc us i lrg ilt er out of these sticdms r
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Ihey eyen hao chelr ninersr ct.rurts and they tali(ed .tDouE
miners anchese They rould 5,ec in a fight so they roulll ...'o

tg court and the fellors ruho rgr:f.-) co'nplainiorl woulrr Jring a
Iansuit <:nd name 'rll the people olr the stream. They woul .J

call in a.ludge aad ire woulo aljuoicate tire strern dncl tnet
youlrJ De: in a d€cree filea in t,re courthr:us* nnd ine fullor
tnen would have a oecreed right.

So nor He have three rights berore 1973 -- tlr€ user ri.;htsr
the appropriated rightst afijutlicateo raghtso The rrouble
xiti'r a lot of those rights is tfiat.people clairn rnore tharr
thr-.y real I y need. Thery cl ai m H.rt€'r tney th i nk tney ,pi rrhE
neeJ in the futur,c.

Hitn those three kinos of riqhts ano those claimsr tne
courts have been a6judicating tlre raterr supervising the
rater through hater co$llIi ssi oner sr al I up rrnti I 11? t. the
lerrislacure saidr nro recognize and confirm alt existing
ri <ihts to the use of any ,,rsrters f or any ustlf ul ,nd
benef ici al Purposesrr.rfr You r.!onr't have to De a laryr;r to
recognize that the key Hords thrre are xt,"r recoEnize and
conf irr, aI I existin$ f ightsrtr io ihere are a nuotter of
people sittina out there Hith ranches anci farnis r:f various
sizes and cattle spreoos xho nave these rights us*7;
statutory, or adjuoacated -- .;rho are say in1.; xhnan are you
grrin..g to get something in rritin.t or decree-rise at
paper-ri se so uc can put i t *i ong i{ith our othr:r valuabl e
papers in a safety deposit lrox?tr

That is Hhat the legislature is talkinq iioout rhea thuf soyrrraco.lnize ,rnd corif irn all exisring rights.i fhey set out r1

procedurer end this is rry idea of the procedure. First of
allr implir:d in tlrat thing is that it is not EoinE to rJo
sructr -good af at takes us ZO years to do uhat rhe statute
says He should do rith the existing rights. The neH uater
lax set out a Procedur€o Th,r law says to determine thesB
existing rightsr to gatlrer datar select and oet€rmine Ehe
areas or sources xhere the neec trr cletermine arer ano hnve
the prel iminary decree.

ln many counties there are a loz of people xho hovc user
ri ghBsr there are i, lot r.i tn *ppropr iated r i ghtsr but oost
of tn€ str€'.rms that are alrprop.riated are clacrced -- at is a
nett€r of court record. I't seElils that ciata f or datermining
ri ghts is a tey section. The dct says .>1o co tne court
decre-os thi s i s xhat tha I r,gi s I ature says -- get the
decl.rration of existiog raghts; trrdtr5 appropriateo rilhtsr
get the riEhts under th€ grou;tdlrater codee qet th€ notices
of appropriation and recorcls of decla'rati onsr ger tnrj
rrrcords of neu statementsr rnske sor[e f i nd inqts of f esourc..
surveyr hdve inspect,ion surveys reconnai sance investigecionr
Bu't it, doesntt have irr there any;rlace Hhen thr:y r1o that for
meclical aio and coronary stations tor rancners who sr€ noH
confronted uith a fine youog tullo'; nho'he.S a'missitrnr. and
he s.'rysr "Ygu have l8O inclres on t{ission Creek rn(l I lusr
I oor,:d ovei your p'l ac-: arr,lt .[ oon I t th i nk you neud to u se
more than IOOoo And thc o'ltl boy ha:] been seeing Eh..r city
movo an ano all tne other thingsr ano he sofsr tl0nr ur:rlr
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Judge Lessley tolci me I had a basic right here.o t think a
lot of that can Le eliarinated if the ONR 9et a directiye
from the legislature that they are to look at the old iater
suryeys and they are brraut i ful they. re real I y
heautiful. Tneytve got the strcams in olue and the land in
red it looks like an anatofliy chartr But it.s there and
i tr s sometna n.-i they tve beelr I i vi ng ri th f or a long t ine.
Oont t Fpe4o all the time or:ating th* oushes on Ehsl
Jrrel iminary decrec' The court rlis to hear so that it rakcs
y"afs and yei rs.

ilnen I rali-*cl in i{issoular Ted ooney sitidr nile can do tiris
in just a few months.r I saidr rlt nill take a Iittle bit
longer.x r\ott hr+ looks at me ;rnO stokes nis pipe and says,nlt r-riI I tai(e 2OO years.x lf it ctoes there ril I oe a lot of
rsnct:ers anit peopl e out t.nere m.:rching. And I.lI lead part
of Lhe bJn.i to tne legislature if that.s the way it.s gbing
to ur: done. decause tnat.s not erttat the idea i5. The i<lea
is tu makr: that surVef r

I look at it t.his xayr ds a;udge. I have just finished
StreFJp Creek oyer in the ittrite Sulphur areal xhich is a good
sizr: streornr I just firrished decreeing that and there lrere
user r i,ithtsr appropr i ateo r i ghtsl IrB decreed i to I just
finished decreeinq the Loophole area over there. I'o very
sfrortly goin,.j to be going up ro the Havre country to decree
a streail. This is under the olc larr the action ras started
bef ore 197.1. fhat gi ves you .rn i dea even xi thout al I tni s
hor lonl sorn\, of these thi n.Js ti;kr:.

I titink the preliminary decree snould be nandled in this
Hay: I think tirerc shoulo be a 5uryey te.rm out of DNR under
the supervision of the Juciiciary {And I.m going on the basis
that the person wlro is the rater judge is a fellor rho knors
so$*thing atlout xatero rhere probaDly is a person an thas
roo,s who remembers Jereni ah J. Lyoch - he uscd to cooe over
occasionally -- he 't as called over for a rater case in the
Gallatin and ne t.ds an lrisnm.sn and he saiclr iI dontt knoH
wiry ttre hel I they cdlled rue for ;.hisr all I knor about ratcr
is that you uet it out of i! damn fountain of f auceto" Itrtr
qoiflq orr thqr assuorf)tion thdt.s ,.rne of the requirementsr that
tll€y havr: some experience eitner crs a larryer or as a judge
irr vrater.) I thirik the prel iminary decree shoulo cone as
first, as pussibler ano I think it can come pretty fast if the
courr takes it tnis }lays f irst of all I he looks aE tri s
Hatershed arear hoxever you Hant to deteraine rhere you 3rc
looki nEr antj rhe f i rst one fre ooes I ike Caesar conquered
Gaulr i.l three parts.o The first Pa'rt he hears tne decreed
xater ;rnd he cuqht. to be aole to rrhiz through that pretty
fast. fnere are going Lo be soore objections. They are
goin.; to say that.s too ,iruchr retve got to squeeze some
rater out of thato Tlratrs up t:t hi s .judic iaI di scretion and
tl|s, gr3oof. Anybody rrho woots to squeeze uater out of 'that
stree,n is i;oiirg tir have tne Our(ren of proof . The irurden of
pro:l i s not al rrays cBSf r

Thr-:rr thrr next group hers gcinr; Eo takc is the next eaSiaSt
( tha!- ' $ t.he riay I do my rorh. f hgre are J I ot of tn irres I



hate to do that I do lastlo Th's second tning hc is i;'-rin; ro
dO a S takr-: thr: aF'tProPricrteO uat.rrf ri jhtS rrhich ar:.: .r rflc':tti'rf
of f r.'c-or'do irioxr 3 I ot of work rtils b'JrJn ooci: tlter.r. I 'rt rlt t
kno.r Hhy thr* Oevi I I oidrl .t Df anq titost+ Hat-*r r*sourco
surveys that tney dor but the l:-:wycrs sitting uround irr.:re
know xhat they look I ike. f;l+y are dif f i:rent colorsr Jnd
theytve got some m.:ps and all of thti decrees and they drg
f airl y accurateo The second .lroup i s tne apProltri at$)o
rights that ar€ a matter of racotdo Tne third are thrrst:
users. So meanHhi le al I ttras Birae whi le tie have been tioirril
those other txo stepsr the people wnO say they have ustjf
rights rill have to be trr*ing t.) d€vel<tp l(oof of tll€iilo A'll
that has to be done one year Defore t,ile juiige crrn really .l€t
4oinqr thetr 5 the theory. rt snoul o take i,bout one lrt.;(
actually -- it may toke nore tnafl tnrrt tiltcr Out af it's
handlerl that Hay it shouls go fairly fastr

lf hr: has f inishecl his prqliminarf decree. on chose !lirr':e
phases of thc rignts therr he is ready for tne final decreer
Tttis i sr as I see it,r the mopPin,; up oi)erdtion. :)eople h.:rve
begun to locate their lary.ersT €tcor and are Eesting ttri s
prelamanary decree xhich has rrow beqn issued by the couftr
It i s ayai I able to al I t,he partitis. It saysr itAfter tire Utix
files i, petition'dath the coultr nijiles of all persons filinq
cleclarations ano others ....it ,;'raybe Itrrr optitri sticr f (tur::ss
I amr but I poulo ttrink in the av€rage arsa xhere peoile are
involyeC with water ano knou rh'ft it meansr toat they ril I
tlegin to Eet all their recoros tcijetherr uurrla f rom d6td n.:s
existing ra ghts and any orher data the court f c."l s
oecessarlr shal I maKe a prel i mi nary decre*. lhe :-rrel i mi n;r(y
ciecree shal I have inf ormationr Sinc!inEs ano conclusions is
reguire<l by 89-877. It shall est.abla$h che exisrartr:i riltnts
anr! pr i or iti es of the persoos fiaarecl i n the peEa tion f or the
source or area under consideraticinr silalI staEe the findings
of fact along sith any conclusions of Iax upon nhich thc
existing rights and priorities of circn person ndmcd in the
decree are Dased' Concl usion.i of I aw in a xat,'rr c;)se .rre
basically findings of frrct for each person nho is iounu to
have an existing rignt. The final oecree shall stat,a che
nasler the post-of f ice acrdressr utce rhen there should o(.] a

. Sort of cool ing of f period. And tlti:n a copy of tne Oecree
shall ire'sent to ONR and each person nomed in the ;;e:ti tiooo
You .3re entitlec to a hearinr't before the di strict ccurt.
After you have done thatr thcn you navi.! your f inal decree
rhich isr as I sayr a mopping up !tr?d1 and you have these
rights for objectionr anti af th.ry are not satisfied rith rhe
f ina'l decree they can go on up to the Supreme Courtr

It seess to ;ne thaB tn i s ,neets the Senare Joi nt ites,ll ur,i an
that, i s rli recteC to do everythi ng poss i tll r,, auili ni st,frti vr: I y
to expudate the a.Jjudicat.ion of water rirntsr ij'articularlyatlriculture rights incluoing the accclit,ance of claims iol'
groundirater rights and xater riijhts and sm.rll livestoc.io
The bit problemr of course is tirnr:. I think in rrris
instencr: it.s got to be met Dy some oirr:crivesr mayba Some
shor?-cuts even slrel Ie<J our irr thr,l statutes .so th;: r.lh;t wouio
rJo xhat th€y should doo lty feel ing of the .nex oirecsor of
Dl.tP. ag that he ig interesteo in having:his trrini] 5on,.i,]rlo



havinq it done pronrpttyo It seenrs that it is not amass that
th;- legi slature shoultl insi st lrrirE that f ield rork should
rrot he exh.ius !'i ver Thi s i s noE necessar y f or the decreed
ri.;ntsr aoo I donrt l('lox thet it is so necessary for the
rlllpropri aLer: r i thts wl-riGn are of r€cordr The user r i'.;htsr
pr;: f il'?[, S.

!r.i.;ht a..rdry ctr€y s:,y to your tltese r i ghts are excess i Ye. A

lf u:rt- de.il of t he Hater tnat i s there i s goi ng to i:e
squecz€rr out in that prel i mi nary Oecree if there i 5
excessi ve uater. Everyone says the i{est Gal lati n i s over
appropriatedi eyeryone nas ,oore llater than they hSveo 'ranat
tlrr..y are talking sbout is the trigh rat€rr and hiqh Hater is
not $ubject to decreer I dontt thinkr because no one has
eve( tahen up tne sng 6ase that I dact decree high Lrater orl
tlrc Gallatino You oonrt have to trf Eo figure out eyery
minutiae of lhe ,ater to get the survey and get the
a,J juri icat i crn on tne ray for the PreI i mi narias of the
eei stinq surf ace rights. If you ito that; then You are goin.;
t<t do rhat has alrr:ady oeerl true, s?eno money on the surveyt'anJ oirviousl y you cant t do dni prel imi nary adjudication
under tile tuandares of the leqislature until they cone rith
tlre a r pdperso 5s you eitner have t, gi ve part of tni s
governance to ttre juoges that they ta,(e oyer this thingr of
you lraye ro insi st rhdE E.he UNR shorrcn their procedure
b.€cause you.'l I lravc soirr) rrater juoges sittinq out here
w.ri t i og r.ri th nothi ng to dci.

I think that. once the reports are in aird tne notices h.tye
qorre outr' I coul6 decree tire Gallatinr for exampler in a
)(r.:rro I trrani at could f/e uonc -- this is the prelininary
(lr:c re e r

Irie nEH 'r{dt(j r perfla ts f rom the iJNR are Deauti ful. They I rrok
likc r Iar sclrool criplorRar but clrat is uhat ttres€ peoplt:
wantr an<l that is nhat Erre leuislauure said they here qoinq
t'J n<lvr:.

Juoge 1,-"9slt'y hanCed out outlines of his presentacion to the
cotltr,ti itee'

l,eriresentat i ye Scul I y asi(eij aogut other sources sf
inforlotrEiol'r for the prel iminary decreer such as Soi I
Ccnsi*rvat ior'i Service mapsr recorclsr Hat,er ric,.hts *ouIrJ
triey suff icc or oe of no use or allor sone prina facie
findinqs for the preliminary oocr€€r

Judge Lessley s;rid soal coflservataon maps are usid Dy
I awTer s i n Bvrrs'y tiater adju<l icat i on. f hey are demonstrat i ve
exhibi tg t.i sfiou shere the area is and xhere the streaos
flovr €tcr You crro us€ court ducreesr the declarationsr Lhe
ri.rtnCs under the vround:{ater ci,der recorOs of state&ent,
r:rcor rrs Af oec I ar;rt i on of the usof o there xi I I be
ccmparirtively f'en of those of tne old vintage but there xil t
be soue ne), ones in tne last fivu to ten rears of the user
h.:rs€d on sctual user resul ts ol' inspections and suryeys ano
r.,-con()diss.rrrce ittvesEigotions. The <lat;r is Droactr but
5(frrf.-.i-loii Lircr,, o;1ht :-o b€ o r:endate that Says narrcr you(
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; - investagation and put some time I igti cs on ito xAs sootl Es

Possible{ doesn't mean a tfiiitgo You are qoin'J to':no uP
xittr sonrr fct xater riVntsr but there is very .litElc' iratcr
HAStod any oof€r I f you canr by I egi s lat i ve I alrguager s6y
to the oNRr rThese are th€ things thnt must be Pr':sente(i in
the preliminary decreer orrd others that are asked for oy th.:
judget then I tltink you r+i l'l ltave sFeedrrfl this uit anil cut
dorrn on a lot of expenss and a lot of concern by the pei)filrt.
There nay be some local problensr but the general pioDlufirs
are those three rights the user ri,3h'tsr appropriated

. r ightsr €nd decreed rights and Ehcn the groundwater ri;hr.s.

You have tHo rights that are tr'€re in blacli aod *hi te. The
appropriatecl right rhich'ras f ileri in tnr: count), courtr.ouse
may not have mrrt the regu irements of lhe f i I i nq at that
lrdrticular time in legislative hlsturyr and the nffidavits
ilay .be faultyr but thatrs up tc sonebody:lse ta raise the
question and thatts for tne 1ud<.;e to decide aird ne can
dec i de i t .rt that prel i mi nary decreer

RepreserrtaEa ve Rami rez asKeu wnetner as fer a.i ..iuanti ti e3
are concernedr you rilt basically tai(e the adjuoicat.rd
righrs and the statutory rignts at face y..rlue. Yorr ar':! rrot
going; to try to quantify thost- irtitially? Judee Lesslr:y
said that this is rignt. Htl sug.Jesreil rhat because in che
process of the preliminary decrec'there xiII oe quite a oiF*
of squaezing out infrate He s.rid he finos that quitc a bit
in ordinary adjudication of stre<I0rs -- they get to cirunt,inq
thear marbles and say they reall y Oorlrt have but t9O inclres

ttrey alrays thougnt they nad lBU and they stole IOO nrr,.re
in irrigation season rhiclr nade it ZEOI EveryborJy steols
vater and thereos no harm in it that.s xhat itrs for --
bsneticial us€r The judqe rill make the final oeterminatisn
on the basis of testimony.

Representatiue famirez asked Jud$e Lessley if he thourlht uo
nced specaal xat,er judgesr Jud'Je Lr:rssley said he thought ws
need sone add i ti onal judges o to get i t done we ir i l1
probaoly need sofir!5r If you are qoirrg to have some xatcr
judges lt should be under som.;. kinti of control so that you
dontt create a rhole uunch of ludges. If you decidr* fou are
goinq to haye four or five Hatcr judges for the enti re
stater then you should somehou or other control Che doc,(et
of th{! judges in the seflse that you sflould be sure that
these fietcl deals don.t go to slecpr and you dontt oo
anything about the surveys in tne f iel<lr and al I the jurrges
ret i fe.

Jurlqe Lessley fclt strongly that sorreho* or other the wcrd
strould go out f rorn the legislature that Dl.lR i s not goini; to
adjudicat€ rater in the fielo dnd thdt they are first tqoing
to usc the resources availaDle. t{e felt there rould havo t,o
be some special help for the uater adjuoication ?-o ,:)et ,t I
done and done properly. You cirntt really say to.r judge vhol
is not taking care of his jurisclictionr in additaon to this
you {rre going to oo trldrt. It rnay be one of the thafigg he
puts oflt In soille inst,alrces so.Ie of the judges mary virry
wofl be aDle to do their orn. 3ut you aill h;ve to be
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Careful hox you create tlrese judgeS. B€ careful to
deterili ne tne rle9or

ReFresentdtiYe Ranirez asked Uhat the mechanics rould be for
a nei, judge -- should that be created i.roediately or snould
thcre be o I ag of time so that thefe could be SoOe
pr,l I i mi oary .rori <lone. Juclge Lessl ey fet t that the
i*qi slacure should proYade that uithin a ggTlain tane
pei io.Jr prel i mi nary rork should be conpleted and the judge
then start xofko He also felt tner judge should have his orn
secretary ancl a fielct r3n sf sQfi€ kind and an office to xork
'f r om.

JurJ.;e Lessley Hent on to say thdt the only ray 5e G6ll save
tlontana !,ater for Hontana use is to shou that you are using
it ancl you haye a rocor<J of using itr and you clo that on the
preliminary decreer fhe legislature has to say to the ONR
'rhat indices to use in the surY€|so Or perhaps the
le3islatur€ can ray that the courts uill set uP a systeCI in
cooperataon Hath DNR that rill indicate the sources they
n{red t-o use Jnd put somebody in charge of that df.eito

Judge Lessley sairl if he rere going to make a survey for a
judi:e for prel i ma nary decreer he uoul d f i rst publ i sh a
notice in t,he p+,er tell ing people to get all their records
to(jetheri thnn h(! woulcl go to his xater resources survey and
get a uircl's-eye v'ieu of all the decreed streans and
appropriated rigttts and user rithtsr aod then he rould go to
tlre yarious clerks of court offices and see if that pretty
well stacks up. Ttren he rould check the miscellaneousr He
would look at the soi'l survey maps to see xhere the streams
or€r but he wouldnrt go grrg 6n( -i,ell so,neone he yas using
mDre lrater than he needsr ol he doesn't have as much rater
as he claims.

Senator GaIt s6i d that may De good enough for the
preliminary oecree, but uhen you go to the final decree --
Judr;e Lessley sci d thdt i s yhere the juclge comes i n. f he
juctge hes made the prelininary decreer there have been some
olrjections filed and he has takeo care of thato gy that
tirn* ha knors there are some questionable areasr He senos
out the notices and if the oojectors come inr finei if they
<!onrtr the prel iminary Uecomes f inal. The f inat decree
should oe a juciici,rl opcrat ion almost entirely.

Rc6rlg5entative Sculty asked nor they xill oechanically
opera+-e t,he sfstemr If we all agree somerhere along the
Iine tnat this is going to be the processl hor do xe blen<l
in the cost involved so thdt you have the proper approach to
it in -.crrns of the intjiviciual rho isn.t going to have any

l- problens and the indivigual ,{no isr anO ttre fact that the
) state hos an interesto nould ,ou charge someone a flat feeI for every rightr roulrl the stdte pay the rhole bill exceptfor i no i vi dual 's r i qht to counsel ?

Judee L*:ssley sjrirl he h-rd oot thought atrout it a great deall
but he tnou.jlit the legisl.rture has to take the OliR of f the
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.' " . " "lrot by tel I ing them "rl'rat they slrould do and shui.rldnrc rjor
and they c.rn then say is a direccive o; litc leEislaturer HG

didn.t see lhy a person rhu 1€t s ,r prel imi nory decree
shoulr-'rn.t be assessed a reasonable fee tcr cieterrninaticn of
his existing rights. From there orr it is qoinq Eo oe a
state obl igation. iie nave a lct to .Jain statexiae -- if re
olrce get a prel iminary record ti'lat Houlit oe Horth a lot of
money to the stiteo

Representative SculIy xonoered af iL rrould not bs necess<try
for tne )rater judges to go to etrrk.rt thl] sa,ne time rs the
adjurlication cnanEes are maoe due to the fact tirat you 3re
going to have to organize each of rne judicial systetns of
those five judges to be the simeo Judge Lessley thought sot
Particularly af you limit the xay the fieltt rork is ueing
done and giye the judge sone chores. Hoxeverr it you say
hands offr then donrt appoint any judges for tha next l0
f€AfSo

Representati ye Scul ly askecl how much time a s needeo for tnr.r
individual )rater user to suirmit tris documents and if it is
necessary for the legaslature to put that in statute so it
xill be uniform stateHader or should the $ater judges in
their Hat€rsheds do it accorcring to a schedule they set up?
Judge Lessley felt it woulcl be oetter f or the jud.les to do

it according to their schedule. He also strongl,y felt the
rdter judges should not be elected.

. Representative Scully felt that all the juoges in the state
are not knorledgeable in xater and the best :ay to ge the
job done is to have f ive juciges rho are knoxlr.:rjgeable i n
uater lar and that they Hork out their orn agendas and have
ofily the ratcr qu€stioos to uarry a;)oot and not sther court
docket,s and calendar$r He sai d ne xould rather see fi ve or
six judges coue in and get the job clone than cake tne ch;rncu
on the Judges He nol haYe.

Judge Lessley thi nks the qual i fi cations for n.rtcr judges
should be spelled out in the statutesr He also felt that
the rater Judge shoulo not oo any ilater work in the
courmunity i n rhicn he t ives. Even if the I egi slature {ants
to leave thas up to the judicial nominating commissionr they
shoulC spell out to the nominatang conmission that these
judges shal I possess certain qual ifications. He also felt
there should be something in the statute that puts tine
lioits on the judge. R€presenlat ive Ramirez asked Hhat t<incl
of time Iilit could be put on thiso Judge Lessley replieO
that there must be a yearrs not,ige to begin xithr but onca
the yearts notace has expired and everything is before the
courtr the court should Hithout delay proceeci ro hear the
n.atter ancl shall meet <iai ly (or xhatever fou Hant)o itaybe
a certain date by xnich the decree shoulo be issued xould be
betterr particularly in the case of counties that have more
uater decrees and yery fex Hatef usersr

Representata ve Oay asked about di ffused ratef. Jurlge
Lessley saicl nrrst of the case lirr goes on the theorf that
<tiffuseel Haterr until it finds 3 strt',im of soore kincr is



still diffustrd xater and is sort of a vagrant and yild thing
sn6 trelongs to those that can caPture it. Itts a couron
enemy st i I I i n l,lontana- You can't usual ly get anY r.ater
ri ght for cii ifuseO rrater.

Representat i ye ScuI I y thaoked JurJge Lessl ey for h i s

.presentationr aod the Judge saili ne nculct be glad to talk'ritn the cosrf,rittee and do anything he can to assist in tnis
scu<ly.

Mr. P€rson di striputed to cotlclittee Deobers books containang
documents fron the t{estern Statr}s hater Resources Councilo
Rapresentative Scrllly informetl the. conmittee that h€ had
lrer:n cal I ed f ro,n rjashington t y the Nat ional Conference of
State Legislaturbsr rrho in turn had been directed bY tne
President to have in Oenver iurmediately a cooference and
somu comm€nts cuncernirrg the legislative Posation to the
Presitlent. Ihis is scheduled for the next, Fridaf and he nad
agreeiJ to <lo. One of the things he had asked the coomittee
to do Has to rake a look at xas 169 Pol icy comoission's
ReDorr to the Presidentr rhicn recommends that the federal
government cone in and tal(e a little better charge of
staLesr Hater and usurp their control and authorityo rhe
Presirlent has chenged his attitude about that due to a great
daal of heat. He has also found out that the restern
statesr BS ir,lroupr are going to use their Pressurer such as
it isr to try this attitucle about rhat this tlater Resources
Council Pol -cy study brought forth. lle asked to have the
commi ttee's cor8ments so that be coulo represent the
commirtee at that conference in Denver at the meeting.

Sg;ta1fgf-- 6alis Arry position that you take for *lontana I
woulci tnink rould be one that all hestern states rould take
that the Feds keep their nose out oF state xaters. fhis is
entirely a state position and they should be treated just as
any ot,her citizen of the countryr that they are just an
individual to prove their rightsr their reseryatioosr their
use. of rater just I i ke any ot,her user of xatero fhe thrust
that the state €an b€tter manige their orn rater resources
than any federal oure.lucraGf o I rhank Hyoming is <loing this
-- the Big Horn xiver -- they hsrye naneo the& as anotner
Hq.tter user. fhey tal(e trle position that they havo to prove
their pcsi tion just I i ke any otncrr xater usete

Sloator-lertlren: I really can't f ind out rhat the feCiral
government vants to do xith our xater and I feel the SaDe
Hay Jack does that the state of ilontana is better
equipperl to hanole the situation ant, for you to stress that
they lay off.

Senator loylan: I t,hink you c.tn iupreSs upon them too thatxe are trying to put our Hater to beneficial .use aS quack aspossible and that .{e are in the process of doing .that. r
think it ril'l be put to a good Deneficial use if they let usproceed in the Hays tre Hant to proceed. I think re rall getit done in do timeo This is rhat I suppose they are
coftcerrtec aoout -- s I urry p i pel i ne5 aod €xcess xater and rtIot of 

"hese thin{;s. r rrrank it is up to us to decide if re
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i " !ar" enough rater to go to slurry 'pipelines.

BegLSES[:Etiite-oaX: I agree rith utrat thc othars nave said.
one thing I think that snould be stressed is that xe
consider the reservation. doctriile of h,ater larr that re are
reserving rater for the future oeve'lopment of -lontana ond
expect the federal government to recognize thatr he also
erpect th€ feoeral governoent to have the oPPortunity to
reserye rater to develop fecteral lands and the states should
be the ones to rake the f i nal dec i s i on on i t' l{e al I
real ize that the federal lands should have the sa&e
opportunity to be rJeveloped as an'/ other lan<ts in the stater
but at the saDe ti6e I oonrt think rhe ferJeral government
should aake the decision over Hater in rlontana. Any vater
decision should be left up to the stateo

RegresgrtEaiire .ROrb: I certainl y go elong ri th tne rest of
the cooritteeo He clo rant state jurisdiction over f edera'l r
and I think this rill tke care of our In<lians and forest
probl€osr The federal nox has jurisaiction over Indians and
forestr and I think this should be del aneated soneho'.rr ue
should knor rho has juri.sdiction. Certai nl y ue xant to have
the state oyer the federalo I think the Hashington
bureaucracy doesntt understand the need of rater in this
state I ike our oxn people dor

Representati.Ie f,.ami '-ez.. I dontt have much to add except' that the cloier fou are to the headratersr the Iess
advantage you haye fron the same interests as soo€ of the
other yestern states. Ue are io ir positiot'r Hhere actually if
re cao get the other rrestern states to go along uith us in
saying that the federal governnent ought to keep i ts han<is
out of thisl thdtrs to our advantager because ne haye some
confl icts rith some of the gther restern states. Anytime
the federal goyernuent cooes in to a situation like thist
llontana is golng to sufferr lhare i s no question about itr
The only ray re are going to protect our Hater is just
because of our position physicalIy an<l geographicallyr and
once you have the federal governnent couing in and doing
anything to expand either on a regional basis or national
basis the raf the xater is going to be allocotedr then xe
are going to suffer. You are going to have to ralk a thin
Iine to get the other states to take that posation because
xe are a I ittle bit antagonistic to them tooo

Representatiye Scully said his position is the same as the
coaoitteerso One of the things he yould stress is to say
that the adjudication process in llontana and the recordin$
of use of the rater going on noH is in the process of being
speeded up to such a degree that re xill be able to have
pritsa facie proof in court of all the needs and uses of
llontana nater 3n a shorter tine, This is one of the keys to
our abi I ity to naintaio the posi tion lre ht ye.

Representative Roth asked if the uestern States Hater
Council has to follor xhat they have to come up rith.
Representatiye Scully said he rrnderstood the purpose of the
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meeting 'in Denyer is to get the Position
in those states. There is a great deal

oJ
of

the I egi'3lr'atures
difficultl nor

xith the governors. organizations. TIE gouernorst
orgErnizations are takang the position nationride that' they
are going to be the policy-oat<ing authori'ty of the'stateso
They uant to have the ability to delineate the ose and
direction of all federal' funds and to be able to set forth
to the feoeral governoent the position that the statei are
going to rake. t{hat the President is doing at'thas'point is
recognizing that there is a conflict in the legislatures in
the states and the governors io the states and the tro
pol icies nay be complepely opposite. He is takiog one Eore
trip to find rhether that is true andr lf sor rhere is at
trueo He didnrt thinf our governor has given a pollcy that
is contrary to the position that xe have advocatedo

llr. Person handed out copies of ners articl'es fror the
Billings Gazette and the Glacier Reporter conceroi.ng fndian
rater r ights in ilontana. (attachedl

Representatiye Scully felt that he 'shoul<l have authofltl
from the connittee to attend the i{CSL oeeting in Oenyero
Accordinglyr Senator Eoylancl moved that Representative
ScuIly attend the Deeting in'Denver. The Eotion carried
unani mousl y.

Fovernofls Ad-ttqc Qgnai??g$

Representative Scully inforned the coouittee.'that thc
Governorts Ad Hoc Coooittee is going to reet oo October,.27t
and this coouittee has been invited to oeet rittr then'or
send a iepresentative from this couoitteer The 'oeeting ri!l
be held in the Governorts Conference Rooo at 1O3OO iloar
senator Boylan ooved that senator Galt attend the leetingo
fhe ootion carried unanirously.

It Has decidecl that Representative Roth arid Representativescully represent the coomittee at the soar GonservationDistrict Convention in Havre on Noveder 7t 8r 6od 9r

fhe conroittee recessed for lunch and reconyened at l3t5.prni
Testimony.Frgm Integg53g4l Parties aFd eiscus<ion
Gordon llcGoran. forBer, senator: llr l{cGoran read a stateoent
addressed to the comnittee (attachedt. t{r. [cGorao feltthat rhoever has !h9 responsibil ity for deteroi,oiog . and
decreeing xater rights shoulct oe required to report oic'L.tothe legislature on a c6rtinual basisr rf this is .reyi-ered
every yearr the legisrature rill have.a chance to coFrectoversights the. folloring year instead of leavi.ng it lyihgdoroam on the statutes for f€arso Ihis ri.il provii","continuity betreeo sessions.

Repo Roth asked ltro ncgoran about
provide the Oepartaent rith unli
done in the next ten years. She
that recoamendationo She felt

recoruendation 39, to
uited funds to .get..tnis loOsai'd'she Aid not care Forit slrculct be t.I inat€de.. llrr
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,' t' trlcGoxan s;r i d he Has not recoursren: i ng th i sr but i t' i s
somethang the legislature coul<l do; hoHever.r i t xould oe
yery unpopularo He sairl he ras trying to.point,orlt th;rt the
coornittae- rright gct carried arayr afi{l he did not Hant thers
to aPProach at in this fashion.

conrarr Fr?dficrs..lttnrner-at=La[: I think you snoulo a<!opt
an approach for major orainage basin adjudicatioo. If you
are going to adjudicate xater you have co consirrer all tlte
interrelations of various uater sources and ratf,r uses in an
entire r.atershed. I don.t think you can just arbitrarily
pluck one piece oirt and aojuoicate that rithout taking into
account effects on the rest of the rrater in the Dosin and
the rest of the xater users in the Dasioe I;rgree th.rt you
should have special irater judges deyoting their ful I tine to
ttti 5 and not try to super i nrpose thi s on any part i cul ar
district judge that is sitting noH nith tie r'esponsibilities
he has for his district. I tnink tire approach of having che
judge do the Prelioinary decree uod the final decrce is E

goo<l oo€o A problen xhich I foresee as beinq one of najor
proportions is the quaotification of rater rights. (fhere
r,as discussion regardinE flou rates and the Problem of
conyerting oiners inches to cubic' inches per second or acre
feet in guanti f ying rrater rights.) There are tr,o
interrelated problems. One is hor much of the flor at anY
given time do you getr and the otner problem is hor much
total do you Eet? (Stateoent at,tachedl

Sfrjr,-f.r--E3Egfqn. -f!-Cr GegsfLga- .and -SoOsr--BjL!9r:HeII
0f illers. signey: The |lontana iilater use Act appears to be
rorking finer as.long as everyone does their paperlork.
There .is soue problen rith th€ delay in issuing pernits for
irrigation rells and this is probably necessary to avoid
costly sristakes. fhe possabil ity of netering small aells
frightens everyone'and isnrt rlecessary and rould be alnos't
impossible to naintain. Some Tanch wells may not be used
for several years at a time. If the metering was limiEed
above t0o gal lons per sri nu't,e or usec, i n . a control leJ
district onlyr it xoulct be ilore accePtoble and *herg at is
needed. The actjud i cat ion procass H i I I have to bd .1one i n
the field as in many cases at Just isn't unders.toode
(Statement attachedrl As far as the adjudication processr I
canrt agree rith Judge Lessley. I think that has to oe done
the uay the Department i s tlo i ng i'L. The peopl e i n the
eastern end of the state are screaming for uater for coal
nines and gold rines and coal slurry and pipelines and
everything elser and unless re quantify that rrater? ttcw ot'(r
xe goiirg to knor what's left?

Representatave Oay asked llr. Ge;rdron if he Has talking about
controll.eC groundbrater areas in re-r;ard to meterinq rells.
llr. Gendron saad he Has.

[94_Ron t{ater ma n, A} tg(ne I:.4 t- Lsitr_dg-!,Ene :

I have a prePare(t statement but I a'n not ';oing to rcilc at.
Itn speaking here because I ltave been interest*d in thc
subject n.rtter for a period of Eime. I think that r* heve
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some real serious Probleas in'the state relative to rater
adjudication. I think that notrithstanding a good first
step that |lontana fater Lar as it presently erists is not
yorking to Eive us xhat re need in this stater *rich isr at
th€ yertf leastr sooe Sort of inventory of rhat re haver and
secondlyr f don.t think it is giving us oJ offering tor
agricultural and other interests a device rhereby re can get
certaiot, as to rhat xater rights are on indiviuual
properties. I think the one industry that is probably sost
aff ected by this probleu i s agricultur€o llatching the
YelloHstone heariogs froo sooe distance at ras evide,nt that
there uas a great confrontation during those hearings
hetreen industry and Yarious departoe[tso Regfetfully
agriculture and Iivestock and the faroers and ranchers hacl
ar shall ue sayr verr suall opportunity to address rhat
their particular concerns r€fet although their concerns xere
obviously in conflict rith uhere the desands rere being made
by the yarious entites vying for that rater flox. Alt the
testimony that uent on for about eight reeks Bas devoted to
addressing issues and problere rith respect to agriculture.
I also am yery concernedr aod I think this coruittee as the
proper place to start raising the con€ernr and I ras happ,
to hear this norning that your chairaan ras polla'ng you a6
to rhat position you xould take nith respect to this federal
xater policy that.s been circulated in the Fede.ral Reglster.
I have read through that on several occasions and I find
that one of the most frigftehing documefits that I thiok can
be found. Quite sioply because it doesr in faGt, suggest
that the federal governne.nt is going to interJect itself
into state rater lar decisions and oake those prelirinary
dec isions as .to appropriation. I rould hope that thi s. couoittee xoul<l seod l{fr Scully dorn rith as shrall a voice
as he can poss i bl y ra-i se i n oppos i tion to ttratr aird .i n
opposition '-o that coocepte simply because that Goncept xall
mean that the federal gogernnent ra I I be entity to rhich
each and every individual hoping to use rater in the staterllf ?pply in the future. I don.t chink that is a healthysituation for the state of .ilontana. I don.t think that.s ihealtny situation for the snall xater us€rr That.s. rhere
the iinpact is probably be going to be felt the oost. For alarge userr b! they in agriculture or in industryr they
probably can afford it. But the fellon that.s runni;rg LZAacres or so and trying to fara itr or running a fer heatl ofcattle and tryang to uooder hox exactly he is goini, to go
aDout finding uater for.those activities is goang to be hardput. to gq to the federal governoentl probably in oenverr to
ge!. :9,me sort of a rightr That fedeial poticy I thinkshoirld be resistedr an{ as long as re are on the subJect offightan{ the federal goveron€otr rhich it seems to re is.uretine to d9r r think that:,.1t. is tire that soerhere along theIine re start taking a .closer look at exactly rhat thefederal government is' rdlying on rith respect to theirreserved xrater right pol icyo

I don.t knol, hou nrany of you are arrare of the size of thelatagation that .is ongoing in the federal courts right norwitlr respect to claimed rights oy the feoerat ,goveioa€otr
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'- '- bOth i n i ts trust capac i ty f or the Irro ian tr ibes -- tile
Northern Cheyenne and thc Crorr -- bui: also its odn claioed
rights in the areas adjacent to the fongue River and Rosebud
Creet< in the eastern part of the st3t,e. ftight nor ther€.rre
so[}e lr5OO defendants in those tHo pieces of Iitigation. I
looked at the files our office hacl btlc€usQ I am representing
sotre cI ients rith resPect to Ehat I itagation before I c.rme
hgrer I have . file draHer full of docUments thot have
arisen fron the tro Iarsuits that have been filed -- one by
the federal governoent and one Dy the Northern Cheyenne
tribe -- that,s a full fife dra$€r that is conpletely full.
lle are sti ll arguing Dotions to oi smiss in that c3S€r 'lhicn
means that alI that docunentation and all that litiqataon
that is represented by those Pap*rs in soarc almost three
ycars nor of litigation so farr have gotten us only to the
point of still unresolyed'the question of xhether or not ths
matter should be Jismissed and sent track. That's €xper,sive.

' I don.t care rho at isr and for the small i.ater usar that
sort of Iitigation is almost impossible save rhen those
in<tividuals get together rith othersr their nei.inoorsr arld

, t?v and funcl sorethingr Thatrs just on tHo creeksr tro
smal I traterflors in the stater The federal governrnent ri qnt
nox is conteorplating filing another suit to adjudiccrte the
ilissouri River. The extent of that a<ljuctication is unknoxnr
but to the best of my knowledgel they have aPproxamately
2OroOO individuals rrho they will name as defendartts in that
sui t. The coarplaintr aPparentl y" i s al reariy ciraxnr and they
are nou trying to search ti tles to at I east get a
prel iminary I ist of naoes that they can utilize to commenc.]
the suit.

Those suits uill involve the concept of a clained ri:;ht of
the federal. goyernoent to nayr. a reserved riqht to x'lter.
Hol, that right arises from a case called the t{intc.rs Case
yhich Has deci dect relat ive to the lrater thaE Has ayai I aole
for the Fort Eelknap tribe. It's a fine cose probably for
the justif ication on r.hach it caare doxn i n 19lt relative to
Inol an tr.ibes. Its appl i cat i on to the f ecier6l 9ov€rnrreotr
hoxeverr 'I bel ieve ancl- I submit to you is most .qudstion:ble.

The doctr i ne i tsel f ar i ses f rom the ttrdory thar, Hnen the
Indian tribe reservations uere created they didnrt knun tire
need to specifical ly reserve uater for themselvesr so
theref crre an inpl i ed reservarti on Has created f or. those
tribesl because they rere ignorant of the yhite man.s Haysr
so to speakr and the laxs and the need to specifically
declare a reservation. That kind of a conceptr I sutrmitr
has no apPticati(rr to the federal governoent which obviously
must have been arrarer or shoulo have been ararer aficl in fact
on occasion xas anare an<t ciict file a reservation for an
apptication for xater us€r 3ut Che fedi:ral governmEnt is
taking that theory appl icable to the Indian trides .rod
extending it ful ly to aII of i ts 'crn l;rndsr AnrJ I subrui t
that the time has come nor to chellenge that and cnalleni]e
that concept har d. Therer s bcen a ser i es of al mrcst
evolutionary changes that brought us to xherei ne are today
afid gives tire federal governmenB soile sort of o v*stige of a
right ' to claim that reservataon. fhcl cases thaL do it :rre
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-t -. ,.a:!now such that tne united states supreme court has recognazed
cldarl y a federal 'right'to reII uPon a reservation, but the'y
haventt Oef ifled the ful I extent of i to I 'th.ink 'there 'i s
still timr: dn.J oPPortuni'ty to get in ond defi'ne or hel.P
uef ine ..:xactly the reach of that concepto If .re clontt nor.t
'tsne feueral government uill oo i't by'themselves. I'think
tirct nteans ior a{ontana thirt He Jre a state that'S,Pecul'iar'Iy
eri;osed to trre overall ramifacations of 'the doc'tr,i'ne.. There
is cne creek and cne s.trean of any size in *,his state that I
am aHare oF that dL.es'not arise on 'sone tyPe of a 'federal
reservationr .Tha rest of themr 'for the nost Partr h.ive
tnr-,i r fieadvraters in or f lo* through reservat ions of the
f ederal ,;orrernn€ot agai nst xiri ch thi s 'reservati on doctr'ine
coul d be assert€d. I thi nk i ti s ti me nor .to start say i ng
xh<.ra ano no to the further exteos ion of that doctr:i'ne.

Tl:erCts a 'lot of tal'k' as netl.r and there',s 'be€n a .lot of
Bsntion.of a number of .other items and I'cr.ru'ld go on I
l aste,t out a series of problems 'tttat .I sdrr .I .tiii'nk tnat
you slroultt.lo.ok ,ve'ry closelyr dnd .I dontt.uant to sound I ike
an advocate'for a parti'cs'lar i'ndustry -dbout 'the slurry
pipel ine problen. 8ut .I thank rit'ts 'tioe .re start'.taking a
pr ect i cal I ook at srhat the 'feder al go.yeGnoe'fit .i.s proposi'ng
witn repsect to these. The ;i:os.t recent co.uuent .as to rh.e
prerli'ctions c.f slurry pipel ines in tlre state .of Hontana shoh,
thiit the tsonoeville Porer Adnrini.s.trat'ion erpects '.three of
the ir otrn uasicall.y goinv r€st out of this ,state; the,y .fi.l'l
be 5O i nchcs .i n ri dth an0 they x,i I I pr.obab.l y .be carry i rrg
atrout 14.r'J0t1 iicre feet per tE€tf r Three lines 'of .that siz-e.
l,lour'itts one thing to'r.emember that our Hater lar:says tha't
a brlrtef i ci al use of xater i s not, 'for a .sil.urr.y l:irneo 8ut
itrs anotlre-thing to renember exaE.tl,y ry133 rerre talkang
aDout if the slurry'l.ine cotnes aboutr.and that,is that thot
rrntlerscorr:s and authorizes some type of i.nterbasi.n'transfer
of lrater; dnd if 'the lines can ,e there to haul .rater and
c<te,l outr 'then the 'lines can be there sinpl.y to hau'l the
waler outr and that'ts xnere it coees doxn and 'that.r's rhere
itt5 going to hurto It.s not just about :the coal .--.f,rut
iL's gbout the Hater and re i.tight as,rel:l underscore exactly
rhat He.rs ttil king about here.. tf re get ,inLo an interbasi n
transfeir of flater squabDler then it.s goinq to .be the numbe.r
of votes that exist in otner reilative to.the number.of vote.s
ttrat exists xe have in !{ontand to pr.e.se:rve .that ,$ater.r
Tl'rere are 42 .Conlrressmen .in CaI.i fornia:; re 'have 'tror I
think tha't it is very obv.ious arlr, yery ev'adent.that ,He look
at tire needs for .rater in the southrrest espec.ia,l.l.y as ,to
wher e exactl y 'that aater i s go i ng ..to go. 'I't'.s not ..the
sl urry i-ssue itsel f ; i'tt.s .the .i-nterbasin transfer .i.ssue tht
I think xCrve got to ,real ly adclress as :being .the r:ost
si gnif icant problen the state :of ,Yontana i s confronted xith
xith respect to its raterr.ights.r
rJne other thing .-- He otight os xelrl ;indentify th3,s on oneend anrt let'.s talk about the oa6gr ettd,o Tne Foit 'peck Oanproolen is one rhich.I thlnk aqain re.should force'the stateto conf ront ds to .xho or,{ns the ilater rithan ,that gao,and
irnpounded by that dan. Right nox the 'ferj.jral .governf,rent has
C.3[:turc.,d that ratkr ano.releases that xater primari.ly . for
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, "a . .. ,- one purpose -- for dornstream barSe flotation. Thatrs finet
but Ehat i s an out-of-state us.:i anc i f the f ecier s I
governrlent.s clain to all that uater is ccrrectt that means
ifrat that i opounded Hater i s d i Yer r.ed for out-of -stare use
Hi th a higher pr ior ity than any I oca I use ri th in itontana.
That means that none of that rater can be util ized for .lny
purpose xithin {ontana because it xill have a iriqher and
f i rst us€ conmitted al ready to downstream apprupri 3tr.rf 5r
notably the barge Iinesr but es rrelI the ajoining states
that are on ttle Hi ssour i anr.l Hi ssissipp i. I 'thi nk the tisre
has cooe nox to f i gure out €rr'rctl y nho olrns that xate r
impounded Dy Fort Peck -- figure at out and figure it out
fast.

There are I think a number of other problens you can -qo
into. You coulrl probably urite a long oookr but those are
some of the areas of soae of thc problelre I seeo Letts corne
back to the real question sf exactly Hhat tre can do' I
think tirc taoe has come nou for us to do txo thi;rgs irr th.is
state to clarify and correct th.-. situation chat exists: (ll
xe'ye got to reuodel the first step re've uaken xi th respect
to the l{ater Use Act -- to speed up the process e little
bit. lle cantt affort l0o yeais of adjudication of the
yaterr ood re cantt afford $5C rillion eithere i{e nignt as
xel I recogni ze t,hat oottr tle don't noye the I uxury of
r.aitanU LOO years3 re don't have the oonef of spendin'.1 t5O
million. lle.ve got to change the laxr make at run a little
bat betterr m6ke it run a little bit scootherr Anor (e) I
think He have to assert strongly that He haye a priorily 1<r

the woter rithin the state and resist on as many fronts os
Be can'the claans of the federal goyernoent to that H3tar or
else re are going to be in a precarious situation rheru.rur
future is gonel because our future an this Stitter so far as
I can seer evolves exclusively around the availaDil ity of
xaterr (Statement attachedl

Senator Galt Esk€d llr. llaternan for his thoughts on the use
of xater judgesr <lirl he think that rould speeu it up? r,lro
Haterman said he thought it xoul:Jr i{e sai d that could oi ve
tne shift that has to be nade tirat roulo help. GivinE it
oyer to xater juoges r,ould De an essential xay to 90. uut
he said he rould underscore ehat they talked alrout an the
I as't sess ionr and that i s they shoul d be spec i al uater
judges rith jurisOiction only over yater i ssues and not pu't
that sort of burden on rop of d i str ict juoges.
Representatiye Roth asked if he thought these judges should
be available imoecliately and have the material that the
Depar thent of Natural Resources has al rearty accumul ?ttldr
Hr. Haternan replied that re should not Haste the effort
that the Oepartment of Natural Resources has alreacty put
into the accunulation of these docuin€ntso Any law tlrat is
passed relative to creating special xater judges of che litte
should have a provision in it that allors the material that
is already <ieveloped to be transferred over into a different
adjudication. If ye are gioing ro make the chanqer floli i s
the tame to do it before we have a final deicree on any
Stfeam.
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,., ta . r''-'ttr - -tohn t)planor rtontana R.ailroad Aslociationr Helena:

(Stlrtement attacheo!. ily remarks xiII be Yery Driefo The
iirst trring I xoi,rlcl like to t,ouch onr and several people
af reacly llavE r i s ;rbout the coa I s I urr y' secti on 89-8b7
stirtes tlrat to use llontana f or sI urry pi pel ines tO exPort
co.rl . from Fl(rntana as not a bclref icial use of ilontana v3tefo
Ttrat I au shoul d not be chdrtie. You hav€ al ready to li(ed
al)out sr.Bte corrtrol rather than federal control r 5o I uonrt
ri<r into thrrt in t,oo much detail. HR 16o9r the cool slurry
oill by Senator Ecnharctt of Texas is nor io the Conmittee on
Intcrior arrd Insular Affairsr and I doubt that re have
enough votes to keep thi s tri I I f rom pass i n9. H-e hoPe tne
f iglrt can be uon ri'th the help of farn organizationsr the
trlontana neids mecii a ano ruch of organi zed labor. Another
thing I nould like to touch on is Sectaon 89-820 rhich is
the raght to cJnstruct dans and raise Bate conducting
rater over l.rnds and railroad rights of Halo 3O <tays is not
muctr tisre to complete separate engineer-investigations by
ttre 'railroao; it shoulo oe at l.tast 9O days for'surveys and
investigations by the railroads. You might consirtef
chanqini; thiso

!f,g -Chgcles _Eoumanr Agriculigfgl EngineeEino Oeparq$e0Er
fl5.llr-il9ze^Een: ( Statement attacheo I

I uoulr/ I ike to say that the probleo in llontana goes a lot
deefler than mitn'/ peopl e real i zeo These fat rater r i ghts
that JurJge Lessley talks about and the oyer-appropriation i s
part of our prolrlem because thr: neighboring states rill not
accept the records of iriontana becaule of the
oyer-irppropriation and these fat rights. The Hhole thinq re
h&vc to co is arrjudicate our raEer on that rhich is being
used so that re knon xhat is available so re can plan the
use io I'iontano. Uther states have gone on this basis -- the
actual Deasured use.

The'second problerc of llontana is the failure to develop xhat
is called public trusto The atcorneys here ron.t fiie oyus_ing the xords public trugtr frut af you looir in the reportof ttre N;:t.ional 'r{ater Cosrmission that is 16s ral they slateit. Putilic trust is uhere a state goes aheadr they develop
tne' control so they con .nanage soBe'Ehing and rhen they dothi sr the federal governroent stays outo

rlre rater Use Actr ai possedr is good but it does need some
chanc;es and what I am going to reconmend is sinilar to rhatI gave to thr: Iegislative cornriitl€eo I think t ras xrong; radnit ito You asked' &e if r thought we eould pass ionestatutes thst rould make soa€ corrections. I have changedny mi nrtr dnd yet re do nee<t souie changes. r higtil yreconmend the erater judgesr I recomaendecl it thenr anO irecommeno a t rore (Read statement) fhere should btl apenalty prrovided irr the case of falsification of declarat,iorrof yater r i.;hts.

A f...u r)ther.proi0lems noc coyere.J in the prepared statenent
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1]"I r ... r. are the disposal of .,{ater due to suooivisidns;'iL,rsrrine
devices and control si duties of the OltR in the afriudication
proceedingso The statute leaves it aiot' opent so you should
ipecify itearly nhat the ir duties 3r€o Inrlian water is o
Oi9 pr6Uteo; there can De no crxcePtion to *ater in t'iontana.
Everyone in !{Ontana should oe uociqr the sa[le cgntrol. Ifte
oisrepresentation of xater use crnd rater raghts upol Enu
sale ;f land3 this is a bill proclen. Another big problen i s
floxing uells. Tne lar says tnat aIl rells ri lI be cappedr
but right nor I can take you over tne state and shcu you
tnany rel ls that are f loringr oorl the UNR iras dr i tten
lettersr but there is no enforcementr

,lin u4l q!. a3tor8gI. llQntaoa 8.grBr-re@t4r ano .l!g--,|ontaQa
Ear,_Assscintieo: \

I am here in a dual capacity. I am an attCrney representirrg
the ilontans Porer Conpanyr cioo thi s I ast reek I rns
appointed by the lTontana Bar Association to organize a
committee of attorneys to HOrk eith this Cosnittee to asSist
you in urhatever uay ttre 6ar coulo. I have very little co
sayr onl y because I I earneo this reek that you Here
sol iciting viers f ron ,neders )f the publ ic. I iresi tate to
tal k of f the cuf f . I ryoult! r.sther Pr{tpare sonre -eri tien
test i mony and periraps di scuss llry tnou'lhts concerninci the
tlater Use Act at ":I later tine.

Xert l{sel iog

The nert meeting of the committee xas set tentatively l:r.rr
Saturday, November 26.

t{Aigf-|.ql Sbgrt Course U&dg.Ie

Oob Person handed out a agenda from Lee Lamb for tne course.
He is torl(ing out a speiific proposal for usr ano ProDaDlf
the second ueek in January rouls be the best tine. I rill
get more details froo him on the financial situation to oe
sure at is feasible for us to go ahead *ith it. He hacl
received quite a f ex calls f rorn People around the 5t3tu t{ilo
are intereCted in iGr aod fron federal agency P*roPle in
liyooi ng. Looks I i ke there roul d be enougir interast
generated from other outside peuple to provide the econofiic
suPport rhich the thing needs to be feasibler

t{re Person inforoed tlre comrni ttee that tte wi I I ltave a
proqress report on the commattets finances at the end of the
month and it rill be mailed to the ccmmittee.

llf . Person al So handed out a revi sect overll I plan of Hl13t
the commattee is doing. Particularl! o? interest as the six
publ i c hear i ngs i n January through l'larch an'J the staLe
agency hearing in APriI.

It *as <tecided th'at the i,lovenber meeting rould be for tne
purpose of cieciding . Hhat the committ,ee is goinli ro pri:s€rlt
at the publ i c hear i ngs al ternat i vc5 7 oirt a ons t
conclusionsr etc. Repres€iltati vs Scul I y su{i{:ested the
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commiEtee Schedulc n nohoit dinner meetinq for the nighE of - '.. I l'''.i
November 25 t the ;r i ght tre f ore tne regul ar meet i ng.

l,lr. Person 'of fr:re<l to prepare a docunent that could be a
portion of the final report tn;rr rould incorporate a lot of
the infornat ion tlrat.'-re have heard and the considerations of
tnr.,cummitteer ancl identify sone of the optionsr xhich rould
bt useful in a number of different Hays for individual
mi:obers attending other meetingsr the ners nediar etcr
Representatiye Scully felt that as a good adea and askeO i{r.
Person to do that.

Ttr11e beiog no further busincssr the committee adjourned.rt
3:20 p.m.
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.d:! L r##susco.ril.rlTTLE Uri giATER RI6HTS

hirrutes af uct..rDer 22t I977 fl.ret ang

Tne Subcoruoi ttee on l{ater ;iignts lilr:t :hi s <l.ly i n liqom 225 oF
tne State Capitol r Helena. The si.stlting ras cal le.i to order
b, the chai rman et '?:.LO a.m. Al I nemoers c'f ihe comtmitreo
usr+l present excePt Senator Turnoger rho t{as excuSedo

lteprrrsentati ve Sc':l I y i ntrcictuced Juu11e
pr€sent a juctgets vierr of water 1aH.

h'. rrr L+ssleyr to

Juoge Lessley: I pfesiOe in the ciistr ict (qrnpo$ao of
GaIlat,in County. This is prdcticallY 2/3 irrigateo as it
has been almost since the rnining days in Virqinia Cityr so
i f you have anythi ng to do wi th tne jud ic iary in Ssl l at i n
county you do rr 'l ot of rrater prr:ol€ESr rr8 of G aware of cne
fact that ttre general state0tenc in.iallatin is that ycu n.ry
steal a lrran's wife aod there rotrrt oe too much coniern auouE
itr but if you steal his Hdter y<;urre in real trouble.
H€.ve hod tire usual rivers doi{tl thcre an,J arJjuciici:tion
overl,rps eyen into the Fifth Ju':i'cial Bistrict. I thoughE I
lroulo rilention tHo or tnree thintso I uon3.'L t{ant to s,ouno
like ['n lecturingr Decause I x.lnt co talk rith you about
Hhat I think c.rn be done ans --ell it to you 3s it is as I
see i t from the judicial starrcipcint. I want to indic.':tir
lrhat I think a juctge roulo have to do to rn€et the ocrrdncjs cf.
the Statute as i t rtOr f €3OSo

As you t<norr urrc i I 1973 thare Hcrq thrt:e rrdys you ci'dl"l
dcquire rater -: l'm talrir:g sbout surface water. The first
Hay ras by user. You just madc'/our ctiversicnr you ouq your
ditch or xhatever lras oeces5ary arrs then you ag;2lieu it ti>.r
benef icial use an'J your ri.-lht rel atecj back .(cn tire uocErin.?
of ralation back wlrich'iras a ju.ricial doctrinel to the tiixr?
you made your <!iversion. In otner rrordsr af ygu iir.]o9 your
diversion July !r [873r an'5 ycu tiicinrt r ini sh ycur di tcn
until l.i76r but you Here figntiir:: the Indians ano doing your
best to get the oi tcrl going ano Put tne Hdtsr to
appl icationr you relate Dack to -the tin,e you starEed tne
ditr.h. Obviouslyr the user rigtrts in everT county in trle
statr'. are not of recc.ro' ln other rrorCts r tnsre i snt t
anything in xritilgr and a lot of the olci-tiiners arc nor{
deacl. In the Gal I atinr f or ex3fiiirl cr i n the ol d oays tre had
a f,:llou rho liverr out at Salesviller noH Gater3|r llcr hao
thfi olenory of al I ol d people; hs. could remember things trtat
never real i y occurred. He Has a oeauti ful person for ;
Iawyer to get holri of xlro rras tryinU to provc a user rignt.
But ilers gone and tnere are very f et left in that ir€'lr so
that is one tyPe of right.

The other i s tire statutory r i ght wher e you mako: your
diversionr post it, rhere you mdi,i3 t:re diversionr ci$ your
ditcrrr opply th:) Hater and ust: the drctrine of reldtion
back. You can do i t ttrat hay or usual'l y tnat, tney di'J !r;s
tirey f iletl that notice rhich they posied at tn€ poitlc of
div.:rsion xith the Count,y Clerk dnd ilecorr:er 5() rnt:n you.:ioc
through you had wnat rc cal I an spProg:ri atrld r i.itit.



I'16r you.ve qot tro appropriatec rignts - one by user yhere
there isnrt any record particularlyr just the factr that it
is knorn thit fiXrr used tne Hater for a period oF time -- so
many miners inches that he applaed to a beneficial us€r The
orh.ir r you lr.lve a recoro: loor,rr badr i ndi f f erent or
conf usecl . i.u t the ul cl irl-rter uounc i I r the liooEana 

'raE,erResources ic..:ro macje a survey of a great number of thcse
ri.;lrrsr p.:rticularly of the count,ies iinere there has oeen a
r3rr3r deal ot *ater I itigation and use. Itve tried to kJsp
tilosii u,p to dat.r! (rr'to I h.rve !'r.rcti coll y alI of tirose in fly
orrn I ibrary. I cnecked rhe ot,her o3r xitn the oepartrnent of
f.i.lr.uf Jl (esources and I f ind that they haye most uf t,hose
ano tirey jtre irrelry accurate. fnq"y arentt up to date, In
other rord5 r rrxt' qets a HaLer r i ght r. i ther Hey thdt He
talk,:rl ooout -- by user or oy statutory methoris and he
continues f ors say 3C y..:arsr cttrd then he sel ls his ranch. (l
drn t al k i n1l aDout before L91i r before the perni t systemr )
Hherr he ccnveys his ranch if ne du€srltt say anytning about
the waterr the ilater by juJicial ciecision and statutory
provision gces Hith the place. r.ut sonetinre he xould spl it
the place and tne original sales right night be split tr{o or
three lraysr llhen tne iroaro scurJied the problemr they sent
fi;:lc men out, and tirey xoulo iirSit-' suryeys of the water. If
you look at oou) of those suryEys of Gallatin or Park or dny.
of cire other counries - Y.rllowstone uas one of the f irstr
by tne ,{ay -- yuu nill f ind L.ro volunes, one rith the marrs
anc one with the history and tne Iisting of the rights.
Thos€ can be bruught up to oate in most instances so that
prrople c.n use thc$,. For exarrpler I aar going through now iil
my oxn district to bring &y Hatrr oecr€e set-up up to datg
on t!t-. Gallatin sr.r Eha" wtr..n I rrire.a ney cominissiEner I can
b* a5l s to give him d borrk by nhich he can aI locate tne
xatcr. Jn t-op c.f that ycu have your groundrater coder which
st i I I h as su:, ject ro tile surfac+ r i gnt..

Al I the Hay Eirrougn thi sr 1973t the Ie.3i sl ature and the
Constitutiorr and the whole ousiness have sai€, that aIl of
tite$e ex i st i n._i r i ._rnts havc pr ecedenc. In other Hords r theyare3 they are inv i ol ate; they are property ; i gtrts; the!r
cdnnot be taken arralr consti tutionsl I y er otherxise. rt!'.inX wh"ri_ trle 1arrliSl Oture s.ricl uas, rrr(r need i systent Ofrecorcs in ths stor,e of iiontana and it should oe central izeo
so everyoody knoxsr aod from henceforth rhenever you have aHa:er r ight you r*i I I rjeE at tirrou-jh a parmit systefi arld Heri I I :.ry to investi gare the si tuation ano rry to deci dcLh€ther yqu get it End rte'll give you a provisional
p,;rEi t -- etc.r 3ut meanrtri le rnese people that are si ttingarourrd xith these rights that trr;:f dcQuired by user of bt
s tittutorf r i uht siroul o De prot,ec ted.

9yI i"l-l arl I thi s per i oci of i, i me uf) to rne presqnt r up tot??3; there Here rt i sgrutes abour Hater and every ti rne you
h.,lVQ more than ttro of Lhrc.r people on a stre3n uho hdvedcquir€d their ri.;ht eirner Uy user or tly ,tppropriationr
til..',y scart to f i gni iirout Ehe Haterr and aII of that greuout of th.r rnioirrrj I:w. ..;iner5 round out it Has a lot easiert.l trr i n,, trlt, H.lLer Eo tne u i ne rriar, to or i ng the mi ne t o tlre
',.it rr. Jo :rtrry s:.trt$:d ui;;rg .r rter out cf thtls€ streams.
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IheT even hao the i r ni ners I courts and they tal i<€d_ €r)ouE
minirs iaches. Thery rould get 'in a f ight 3(, they roul,J 11r,.

to 'court and the fellors tho rigr.: co'nPlaininrl woul.: :rrini; .:

lausuit and nama 'lll the people ott the stream' They uoul'J
cirlI in a judge &nd lte woulO aljtlcicate Sile stfgJrlr ano Enet
youlrj De in-a decree filec in tne courtnous* ono ine fslloil
then nould have a decreed right.

So noL r.e have three rights before L973 1-- the user ri lnssr
the appropri atect r i ghtsr arljutl i cateij r a ghts. Tire tr<.ruE I e
riti'r a lot of those rights is that.People claim;riore thdrl
thr:y reallI o€edo They claim lr.tter tney' think tney *ri';hi
nes'J in the future.

Hitn tirose three kinos of riqhts and tlrose elaimsr tne
courts have been acjuoicating tne 'iaterr supervising Eh€
rater through "eter commi ssi onersr al I ur.t unta I L't] i. fne
le.ri slacure saicir nTo recognize and conf i rm al I exi sti ng
ri itrts to the use of any woters f or any us,?f ul rnd
beneficiaI purposes.o.ort You donft have to oe a lanyer to
recognize that the key xorOs th:re are rt'l reco3nize anri
conf irs, al I existini rights.rr )o ihere are 6 numler of
people s a tti nq out there ui tit r';rocft€s itlo f arnis of var i ous
s izes aod cattle spreaos brho nrive these r i ghts us*r t
statutoryr or actjuclicated -- ',rho arc say.in.:; {finnn are Iou
gtrin'; to get something in xriting or decreE-'dise or
pEpe r-ri se so H.? can Put i t .-'l onE i{ i th our o th'.ir val uabl e
pepers in a safety deposit box?tr

That is lrhat the legislature is talkin<; aoout unen they s;oY
nreco:inize ,rnd corif iritt al I exisring rights.E fheT set out a
procedurer anri this is my ioea of the proc€dure. First of
allr implied in that thiirg is thart it is not going . to <lo
much .good af ic takes us 20 years to do lrhat the statute
says x+ shoul d .do r ith the exi si:i n$ r i ghts. The nex Hater
lau set out a procedurv. Tlr.: lan Says to determine tnese
exa sting ri thtsr to gattre;' <Iatar sel €ct and oet{rrnli na the
areas or sources Hhere the neei to deterfiine 31c;t 666 litve
the Prel iminary o:cree. .

f n many courrt i es there are a I o; of peOpl e i{llo n.lYc user
rightsr there are a lot r*ith ap1:r,lpriatecl rigntsl but rto5t
of tne str€Jns thJt are apPro;,riated are decreed -- it is d

matt€ r of court f €cof do I t s€r'*rrts th.rt data f or C'Jtermi ni nJ
ri grnts is a key sectionr The Jct says to to tne court
deirees this is Hhat thr lr:gislature says -- get the
cteclaration of existio.; rightsr thtlErs atlproPriatec ri.lhtsr
get tlre raghts under th€ groujtdlrater cocier qet the notacci
of apprcpriation and recorcls of declarationsr .;ut in,r
rr:cords af neu statementsr lluke Sotse findin$s of resourc.i
surveyr hav: inSpectiOn surveys fe€onnai SdnCe investiqation.
Bu't iE rJoesntt have irt there any place Hhen thfly tlo tndt fof
meclical aiO and Coronary Stations tor rancners vho ore ncH
Conf rontec ui th a f i ne youtlg lcl I od who'ht's a trni ss ittnr and
he s.rysr tYou have 180 incltes on t'tission Creek antl I ;ust
I oax.:d over your pI ace an'J I oon't tn i nk yau ne:'d t o use
more ?-han liJ(r.o And thc oltl boy ha5 Deen seeing ch..r citT
m(rv.;i i n an,i al I tne othet ar111r.i5r dno ne sct/1;r rtui'i r uoct
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JUdge Lessley tolo me I. had a basi< right here.r f think a
Iot of thai ciln te eIininateci if tfre ONR qet a darectiye
frosl the legislature that they are to Iook at the old Hater
surv€ys anJ they are Deauti ful they.ra reel'! y
beauti f ul. Tneyrve rjot the str.rsms in blue and the land in
red i t looi<s I i ke an anat,uiny chart. iut a t.s theye 6n6
itrs sotftethin, theyrve been I iving rith for a long tiro€r
lront t spe4o al I the t i ine Deat a ng the cus hes on tnca
preliminary decree. The courc ir3s to hear so that it takes
y"afS ,ano yCirfS-

Hh€n I r,al ksd in iti ssoul ar Te.i Ooney sai rlr rl{e can clo tiri s
in just, a f ew months.tt f sai<lr ,'It wil l take a I ittle Dit
Ionger.r irob he looks at mc .cno stokes nis p:pe and says,rlt ui I I tal(e 2OC yedtso.r If i L ooes there xil I .re a lot of
rancr:srs anJ people out there nrrching. And IrII Iead part
of ;-he b.fn.i to Eht-. Iegislature if thatrs the nay it.s going
to trr,- done. oecause tnat.s not hhat the idea is. The iCea
is tia n:akrr that surveyo

I look at at this wayr ds a 3udge. I have just finishecl
Streep Creek oyer in thr:'iritrite Sulphur a(€€tr rhich is a good
sizr: streono I jrrst f inished decreeing that and there rere
us€r ri,Ihtsr,aplrropria'-eo riglrtsr lre decreed it. -I just
finished decreeirig the Loophole area oyer there. I.n very
snor-.ly goin..-i to be going up Eo the Havre country to decree
E st-ro6iiro This i s under the old I arr the acti on u€s started
tref ore 1973. Thet gi ves you en i dea ev3n rrithout al I tlri s
hon loni sorn* of these tnin.Js t.:tke.

I tllink the preliminary d€cree snould be hanctlect in this
bray3 I thinK tnerc shoulo be a survey tedm out of oNR under
the supervisioo of tne iuOiciary (And Itor going on the !35;g
thdi the :Jerson )rno iS tne xater judge is a fel loH rho knors
s<rrir':thing aL'out Hater. Th€re probaDly is a person in this
roofll who reineiobers Jereniah'J, Lynch - he used to cooe over
occationally -- he Has called over for a'dater case in the
G.:11ati n snd he ras an lri snrnan and he saiclr iI conrt knox
Hny tire hell tttey called are for r.hisr all I knor about r3ter
is that you get, at out of s damn fountain or faucet.. Irmqoinrl on thr essuorption that's.JrlL'of the reguirenentsr that
ttrey havr: some experience eitrter as a laxyer or as a judge
i rr r.a ter . , I th i i..x the pr eI i mi nary decree shoul o com6 as
flsr as pc.ssibler ano r think it can come pretty fast if thecourr takes it tnis Hay: first of allr ne looks ac nis
H3r-ershed arear however you Hant to deterni ne rhere you 3re
lookinEr and rhe f irst one tte ooes like C.lesar conquered
Geul r a n thrr.j paiESo The f i rst- part he nears tne decreeciHater ;rnd he ought to be oole to rhiz through that pretty
f as t. fnere are gc in:? to i)e sonr€ object ions, they ereqoin'r to say that!s toc rlrrCh, rervi (fot to sgueeze somexater out of tho+-o Tirslrs up tr ttis .ju<tii-iaI diseretion andtht' lrroof . Anyborjy hrno w.rnts to sr.lueez 4 vrc].t-ef our of .that
Slre,:rin i s :1o i ng trr have the ourQcn of prrrof . fhe burden ofproef is not 'slrr5ys edsy.

Thr:n the nsxt group h{r's gc in,.: so takc i s the next i:as iest,(thalrs t.h.: *iy I co my ,rori\, fnsre ar.e .:t Irlt of tnintls t



hare to do that I oo JEstlo Th: s"c')nc tning h'J is !-:oin'-: to
<!o i s takrl th,l a$:ProPf i.)teO w3t'ir r i :ihE,s rrhi Ch "lr,': rl iil<':!;;.r1'
of f r..cof dr irioxr ;, I ot of Hork ,tas 0g:n cond tlrer rr I 'ru,'l t t
llrro,i Hhy the Uev i I I Oi <l'tt i Df a n(-i -!irOJe" Hatur f clSOUf C.!
surveys that tney '1or but tfie I ':*yer s s i tt i n? 'J( ou'ld rtr:f 3

knor xha: they Iook I ike. fitay arc dittirrent colorsr .iod
theytve got so[le ni.rps and aIl of th,.i flecrees ano tney df 2
f ai rl y accurate. The seconci .'JrJuP i s tne approirr i .ttild
rights that are a matter of rec:rrd, The third are tnr)su
users. So meanxni le al I trris til!.e erni le lre have been tioirrg
those other tro stepsr the peoP'l e vino say they hav+ L:S'gr
raghts rill have to be trying t) develop 1,roof of tttear. Al I
that has tc be done cne year before tne juJge cdn really -iFjtqoinqr thatfs the theory. Lt siloulu take €rbouE one yeel
actually -- it may take inore Enan tn.iE gi:ncr Out if iE,ra.
handlei that, Hay it shoulo go fsirly f'ast.

lf he hos finished his preliminory decree on those lr.rrje
phases of the rignts therr he is reaciy for tne final decree.
Ttris i sr as I see i rr the moppin.; up operdtion. ?er'rplQ h,tve
begun to locate tneir laryersr €tcrr an(d Ere Eesting tilis
prel i mi nary oecree xhi ch has rruw bee.n i ssueb 5y the cou( Eo
It is available to all the partieso It sslsr nAfter tire rjirx
files r petition'diEil th€ courtr nd:nes of all Persons filirrg
cleclarations ano others ....o .''aybe Ittt optii;ti sticr I !:s'-55
I amr btrt I rculo tttink in the avcrage area hhere peo;le .5re

..involveC Hith waEer anc fte6; x[.lr: it fieensr tnat they ril I
began tO get al l ttre i r recoros tagether. nUi{:". f rom data n.rs
existing ri ghts and any ocher rrata the c,)urt f +.'l s
necessary, shal I {oaKe a prel i mi nary decreeo lhe .;rel i mi n'rY
decree shal I have informationr linCings eno conclusions Es
rpquirec by 89-877. It shall estiblish the existing rirt,lts
anct pr i oriti es of tne persoos rroil€d i n the peta tion f or tile
source or area under cons iderati<;nr srrall 5t6Ee the f incings
of f act aloog r.ri th eny conclus i ons of I ax upon unich ?he
existing riqhts and pricrii,ies of crcrt person ndnlr.ro irt the
decree are bas€d' Conclusioni of lar in a r,Et.'-'r case 'rre
basacally findings of f.rct for r:ach person xho is founc 'Bo

have an existing rignto Tha finsl oscree shall sGatd she
nomer the post-office aodr€ssr ,Jtc. fhcn there shoulO oG a

.sort of cool ing off periocl . And thriri a copy of the decree
shall tre sent to ONR and each person na:tteo in tire ;i.iti tiirn.
'You .3re errtitleC to a hearin,l bg6.a* the di strict court.
Af tr-.r you have done thatr then you navLr your f i nal decree
nirich isr as I sayr a oropPing up €trr)ir and you hav'e thcse
rights for objectionr and if th.:y are not satisf i'i.d t{ith'che
f inal decree they can go on up Eo the suprerne court.

It seer.s to ::re tha: tni 3 ileets ther Senate Joifii .'iusulr.tti';n
tnat is rlarecte0 to do everychinq p<rssiblr: aJ:lrinis;I+tiv'.:)y
to expeditE the a'cjutjicotion of h'ater ri,ntsr ilarcicularly
dr;raculture right.s incluoing th€ acc,rPt,snce of cl;.rims ior'
Erounddatilr rights and.ratet' pi.2htS and srr.ill livcstoc.i.
The bi,j prorl em' oi cou, se i s ti fn',,. I thi nk i rt t;'r i s
i nstence I t. s got to Ue nret Dy siJ,ne s i rr:GE i ves I mayb:3 soJlie
shortcuts even s;;el lr:d r;r.rr itr tn,!, stittuti's .5() th:.: r,'t.i;( ,roulo
.Jo Hhat they shoul d do. ,ry feel ing of the nen oireccor cr,f
oilp. is t.hat he is inceresEeq irr navin,; :his tirirr,; :rcn; .lr-:(t



having it done proarptly. It see&s that it is not amiss that
th;- ltrgislature snould insist LnEE that f ield xork should
rtot be exh,:uitive. This is not. necessory f or the ciecreed
ri.;ntst ane I don.r tvror rhat it is so necessary tor the
ai:propr a ateti r i gnts wrr i ch dre ct record. The user r i 3hts r
pr: Fi1.?1r S.

ki.-;lrt aray cn€y sJy to your trrese rights are excessive. A
;rset ,Jesl of the rater tnat i s there i s goi n:; to be
gquerrzed out in that preliminary Oecree if therg is
excessive 'rdter. Everyone says the iiest Gallatin is over
apirropriated; everyone nas more Hater than they haye. ,r{nat
tirr..y are t,al ki ng aoout i s the lr, gh waterr ond hi gn water i s
not subject *-o decreer I don.t tflinkr because no one has
ever taken up trre cne case thdt I did decree high Hater on
th€ Gellatin. You oonrt n6ye E3 try co figure out eyery
m i nut i ae of t he 'rater to 3et the sur ve y and get Ene
a,3)uts ication on tne ray for the prel i ni narics of the
ehistinq surt ace rights. If yotr Ju thatr then you are goin.;
to do rirat has already oeen truB, spend money on the survefl'enJ otrviously you cEn'E oo ani preliminary adjudication
undt.'r arr., 11p.:oddE(:5 of the legisleture until they cone uith
tire i r pdpersr 5o you eitner have to gi ve part of tni s
gov{?rr)lrnce to the juoEes tnat tiiuy tal(e ovsr this thingr or
you have to insi st th6t t,he ul{R shorEe.n their procedure
L,rcause you'l I lrgve soile brater juoges sitti.no out here
x+itin! witn nothin.g to ds.

I tilink that. once the reports are in aird the notices have
ficne outr' I could decree .Eite gal I atinr f or examplet in a
fir.:Fr I ttlinl it coulO be' ilcne -- this i s the prel iuipaiy
dr.:Cf(:do

Tri.i nelJ trdEer per$i ts f rom che Ul.lR are oeauti ful. They I lof
I ik': a la'; sclrool <riplomar but tllat is uhat ttres€ people
railtr anil th;tt i s what the l,ega sl aEure sai d they here goinrl
tU nav(1 .

JuoEe Li-!ssl,1.y hanCed out outlines of his nresentacion to the
co,firlti itgca.

Re,:resentati ve Scu'l I y asr(ed aoout other sources of
i nf or:rrar ion f or the prel i mi nary decreer such as Soi I
Ccos;.+rvatior, Servic" mapsr recordsr Hdter riqhts doulu
tney sufficu or oe of oo use or alloy sooe prina facie
f i r,ciin,,-is for the prel i mi nary oecree.

Jrrclge Lrlssl cay s;ri g soa l conserv€t i on inaps are used by
IawTcrs in ev*ry ,,ater aclju.lication. They are de:ooostrative
exhiOi l-s t..j sftoH xhere the arca i s ancl xhere the stredas
f Io'*r *..tc. You c,rn use court Cr.:creasr the declarati onsr Ehe
f i'":nis under tne :;rounOrra'rer c.rdel recorcs of sta-E.enent,
r:rcords ci oeclar;rtiorr ot th€ USoro lhere rill be
conParircively fex of those of tne old vintage but there riII
be.soae neH ones in tne last fiv.: to cen yeJrs of the userh*s€d en ?cLual usee results o[ ipspections and surveys snor .con.ldi ssartcd iitvesci gati ons. Tne data i s irroadr but
sstrr...fi.).- L;rL.r,. ou.._:irt io DL. o;:zndate thnt says narrc:r your



investigation and Put sone time I itrli cS Ort i t'. "As Soon as
possabl;x ooesntt mean a thi;t1;. You ore goin'r'to'ins up
rrith gomc f.'rt brdtef riglltsr but thefe ig vr:ry lii:tlL' r,atr:r
rasted any oo(€o If you canr 5y 1cgi5l''t'Ye Ialr'-ruaijer sEI
to the trNR; "fhese ar... the thi ngs th,)t must be pr':Senteri i rl
the prelirinary decreer on(: otnars tnat ats askeO for of th.i
judge.. then I thi nk you *i I I ltave spaeJ.lf, thi s ulir alns a,.,"
aorn on a lot of expenst and a tot of concern by thc pe)f, l{l!
There may be some I ocal ;;roDlemsr but- the general prool';ms
are those t.hree r i thts Lhe usar r i uhts r apProPri ater,
rightsr ond decreed rights and Lhen the grotrndHater ri;hts'

You haye tro riqhts thst are tiiere in black and xhi te. the
appropriat,ed right nhich'ras f il*o in tne county courtr.oustr
nay not have r3t the rr.,gt: i rements of ihe f i I i ng at that
p6rticular tioe in Iegislative rristoryr anci the affitlovits
may .be f aultyr but thatts uP to soiliebody 3lse to rei s€ che
quest i on antl that' I f or tne jud'.-re to oec a de and ne cdn
decide it at that prelioinary decree.

Representatiye RJdnirez asxeo vlneE,ner as far a5'ju;ntitir:s
are concernedr you rill basically ta(r-' the aCjudigaf,djd
ri ghti and the st,atutory rignts at face v';lue. Yor,t ar;r rtct
going to tcy to quanti.f y thosu ini tially? Judtie Lessle/
sairJ that this is rig|tt' He sugqesre'J rhat bec"ruse in lhe
process of the preliminary decree there will De quite a uit
bf squeezing out anfHdfo He s.tid he finds that quite a bit
in Ordinary adjudication of streams tn€y :Jet't{) countinq
their $arbles and say they really Corl't have but, t5O inclres

tirey alxays thougnt thef nd,i ItiU and they stolc IOO sc're
in i rr igati on seasofl whicrr mace i t Z8O. €verybody stecl s
xater dno there.S nO harn in it _- thatrs rhat it.s for --
bcnelicial us€r lhe juctt';e vill maice the finai ieteroination
on the basis of testimony. -

Representative Rainirez asked Judi;e Lessley if he thcutht we
nced special lrater juogeso Jud4e Lessley said he thourrht we
need sone additional judges. tc Eet it done xe wi ll
probaoly need sotrtrr lf you are c;oing to have sotlle ',,at€r
judces it snould tre unoer some kino of control so chat yi:u
don.t cre.rte'a rhole ounch of juoges. lf y<lu decid.: ycu &re
goioq to haye four or f ive Har,er juctges fcr the entire
st3t€r then you should somenoH or other control tne docr.et
of ttril judges in tfre sense thdt yor, strould be sura that
these f iel d deals don't go Lo slecpr and you oonrE uo
anything about the surveys in tne f i el dr and al I the ju.rqes
ret i re.

Ju<lge Lessley fclt strongly thct somenod or oth'-'r the r{ord
slroul rl Uo out, f sorn the I egi sl aEure th6t Oi'lR i s not goirt; io
adjurJicate brater in the fielo dnd EhJt th€y are first'loang
to use the resources availaDlP. rl€ felt there r.oulg hsvr: to
be some speci aI hel p f or tlre water ad juoi cat i on i-o ,et i t
done and done properly. You ci:nrt really say co c juoge who
is not taking care of his juris<iictionr in addition to tilis
you .'re going to oo tfi6te It r::ey be one of the things ne
puts of f . In som€ i nstarrces so:ne of the judces may v?ry
xoll De aDle to do t.heir eHno 3ut ycu aiII rtave to iie
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careful how you create tnese judges.
deterni ne toe fi€€cre

3e careful to

Ru,prTg5gntative Ramiree asked HhaE 'the Dechanics rould be for
a new judge -- should that be crEated imoediately or should
tfi{-.ru be .r la-o of tirne so that there could be sot||e
pr,tl i mi nary work rlone. JuCge Lessl ey felt that tne
lcr..,;islagurc shoulo pfovicte tnat within a certain tine
p.:r io.I1 prel i mi nary uorK shoul d be coarpl eted and the judge
ti'ien St3rt rofkr He alro felt tne judge should hJve his oxn
secretary anr'l a field man of Sorn€ kind and En office to work
'f r oin.

Juti;e Lessley Hent on to say that the onlr ray ie can save
l,lontana Hater for hontana use is to shox that you are usiTlg
it ancl you have a rtcortl of using itr and you Oo that on the
prel iminary decrecr fhe legislature nas to say to the DlrR
what i ndi ccs to use in the SUrv€fsr Or perhaps the
le3islatur€ can say that the cuurts rill set up a systeo in
ro.;peration rith DNK that Hill indicate the sources tney
nr-.sc 'to us€ .1nd put somebody in charge of that area.

Jucl'Je Lessley sairl if he rere going to $ake a Survey for a
ju'J:.-ie for prel i mi nary ciecreer he xou'l d f i rst publ i sh a
notice in the lra;.er Eell ing people to get alI their records
to(jetheri then he rould go to his Hater resources survey anc,get a o i rdt s-eye v'i err of al I the decreed streaos and
apFropriated rights end user.ri.;htsr and then he sould go to
tlre various clerlcs of corirt off ices and see if that pietty
ru:ll stacks up. Then he roulcl ctreck the raiscellaneous, l{e
would look'at the soil survey m€ps to see lrhere the streams
Elt'€r lrut he wouldnrt go out ano .iell someone he yas usingrnor+ Hater than he neessr or he doesnf t haye as rnuch rater
as he clsirns.

Senator GaIt s6i rt thar may be good enough lor tneprerliminar! o€cr€€r buE xhen you go to the final decree --
Judle Lessley ssid that is yhere the judge comes in. Ihejudge hes $ade the prel i mi nary decreer there have been someotrjecti orrs f i l:rci and he has teken care of that. $y thattima he knors there arre so,ne questionabl€ af€asr He sendsout thlr notices and if the ooj+ct,ors come inr f inei if theyrlonttr th€ prel i minary tlecomes f inal r The f inal decreeshould oe a juoi ci,rt opcrdt ion al most entirely,
Representatiye scully asked noH they rill ruechanicallyopera:e the system. If ve all agree iomelhere along ther.ne i-nat rhas is going to be the procesir hov do xe blendin tne cost involved so iftst you h.lve the proper approach toit in t,erns of the intlivitiu:rl-r(ro isnrt goirg to have dnyproDlems d:rd thc i ndi vi r:u;rl xno i sr orio tn" f act .that thcst,,ifte hcls air int,cresto foulrJ y.)u chdrge someone a flat fee
{o. cvery r i ghtr roul d the sEdte po}, the xhole bi I I exc.rptfor inoividuol.s riqht to counsel?

Jud,':e L.tSSl ey s f i rt he ir-:O oot thrrught :rbOut i t a great ileal IDrl's he thou.:l':t th.l leqislsture h.rs to taite the Ofii off the



, spot by tell ing the;D rl'rat the/ sfroultt do anC sh".ri.rldil'L oor
and they can tnei say is a direccive of thc !*S1*l.lture. H€

diitn.t See rhy a person hl'tr) ':iet 5 a pf el imin.rf Y riirgtu.
ShoulCnf t be asSr:sseCi 3 reeson-able fee f:)r cetermi nati'Jn of
his existinE rights. From therc orl it is goinq Eo oe a

suate obl igation. tie nave a let to gain statexi'e -- af 'de

o.lce 3et a prel iminary record tflat woul,J oe Iorth e lot of
money to the state.

RepresentatiVe Scully xonoerert if it xoulr: not b*'necess.rry
for tne lrater juoges to r]o to uork ':t the sa'ne tirre rs cire
adjurlicstion cr'l6oQES ar€ oiroe due to the fact titat you 3re
goiog to h6ve to organize eacn of tnc judicial .syste:os of
those f ive judges to be the saflluo Judge Lessley tnou:Jtlt sor
particularly it you limit the ray the f ielo r.ork is oeing
don€ and giye the judge some chores. Hotreverr it you say
hands off t then donrt aPpoirtt erry jud.Tes for the next l0
/eif 5 o

Representative Scully asked horv niuch i.ittle i s neeci+:o f or
indivictual Lrater user 19 suilmit nis ciocuarents anci if it
necessary f or the Iegislat,ure to Pot that i'n statute so
ui I I be uni f orm stateyider or shoul d tne $ater jud-oes
their Hatersheds do it accoroing to d schedule they set
Judge Lessley felt it would be oetter for the iuci'Jes to

it according to the ir scheoule. He also stTongl'y felt
Hdter judges should not be electedr

thc
s
t
n

up?
do

the

Representative Scully f€lt that all the iuoges in tne state
are not kno'rledgeable in water and the best ray to 9e the
job done i s to have f ive ju'Jyes rho are knorl t-'dgeeble .i n
yater lar and that they uork out tileir oxn agendac and have
only the rater qu€stions to xorry about and not uther court
dockets and calendars. He said ne xould rather see five or
six judges cooe in and get the job done than tdke tne chanct
on the judges u€ tlor have.

Judge Lessley thi nks the qual i f i cat i ons .f or x.lter iud-3es
shoulcl be spelled out in the stBtutesr He also felc that
tne Hater judge shoulrj not so anY {ater x'Jrk i n the
Cornrnunity in rhiCn he I ivesr EYen if the legi slacure t €Ilts
to leave this up to'the judicial no"ni nating conmissionr they
should spell out to the nominatang cotttoission that these
judges shatl possess'certain quolif ications. He .?lso fel't
ifreie should be somethang in the statute tirat puts time
I iaits on the judge. RePresentat ive Raili rez asketl Hhat k'nd
of time I imit could tre Put on tfli s. Judge Lessley repl ied
that there must be a yearts notice 'Lo begin nithr but once
the yearrs notace has expirect ailcl everything is before che
cOurtr th€ court shoulo xitnout delay Proceeci tu hear the
matter and shall m€et oaily (or Hhatever tou Hanttr haybe
a certain date by xnich tne decree shoula be issucd xoulo be
betterr particularly in the case of counties thaE have flore
uaLer decrees and very feu rrater users.

Reprelentati ve Oay asked .3bout di f f used Hater. Jurlg'e
Lessley said most of the Gnse l,;t{ r;o€5 on'the thcory that
diffusetJ Heterr until it, f ands 3 stre.rm of soflli? kincr is



still diffused Hater and as sort of a vagrant and rild thing
aod belongs to those thdt cdn capture it. Itrs a coanon
eneny still in r{ontana. You can.t usually get any rater
ri -cht for cii f f used xaterr
Representati ve SculIy thanked Judge Lessley for tris
.pres,entata onr and the Judge saiii ne xculd be glad to tallr
rith the ccmrrittee end cto anything he can to assist in tftis
Stucly.

i{r. Person di str iPuted to comari ttee treebers books containi ng
ducuments f rom t,he Nestern St.3tss hater Resources Counci l.
Rr].resentati ve Sc$l I y i nf orrned the commi ttee that he nad
bacir called from Fashington by the National Conference of
State L*gislaturbsr xho in curn had been directed by ttre
President to have in Denver i&rlediately a conference and
.sorlii comnent s cuncerni ng the I egi 5l ati ve pos i ti on to the
President. This is schedulect fcr tne next Friday and he had
agreecl Eo g-q. One of the things he had asked the cosmittee
to do ilas to r,al(e a look at xas the Pol icy comnissionrs
Reoorc to the Presidentr uhich recommends thai the federal
government come in and take a I ittle better charge of
stat*st rater and usurp thear control and authority. The
Presi.:ent has cnenqeci his.attituoe about that due to a great
di:.el of heat. He has also found out that the restern
SLdtesT CtS <t ?roupr are going to use their pressurer such as
it isr to try this attitude abaut rhat thi5 ltater Resources
Council Policy study Drought forthe He asked to have the
commi tteets conmenti so that be coulo r€present the
comlnittee at that conference in Denver at the rneetingo

S.natol G?lt: Any position that you take for fiontana I
woulci tnink xoulcl be one that aIl restern states rould take
that the Feds keep their nose out of state lrEtarso fhis is
entarely a state position and tney should be treat€d just as
eny other citizen of the country, that t.hey are ;ust an
inrjividu;rl to prove their riShtsr their reservationsr rheir
use of r,ater just Iike any other user of rater. fhe thrustthat the state can b€tter iltanage their oxn rater resources
than any federal oureaucrdclr r think Hyoming is doing this:he Big Horn Kiver -- they h.rve naned then as anotherrater user. They take tne positioo that they have to provn
the i r. pcsi ti on just, I i ke any otner lretcr US€t o

S.rnatol ,Eer:,iren: [ 'real]y cantt f ind Out xhat the federal
governoent Hants to do xith our xatcr and I feel the sameHay Jack does that the stare of Hontana is better
equippeo to hanole the satuaLion aod for you to stresr that
they Iay off,

S,rrrai;2r '{oylgn: I rhink you c.rn impress upon them too that
He are trying to put our Hater to beneficial .use as quick aspossibla and that He are in tne process of doing t,hat. Itrrink it ei l'l tre put to a good benef icial use if they let usproceecl in tne Hays brc $ant to proceedr r think ue rall getit Ccne in do ti:ne. This is rhat I suppose they arecor:cernec .r:;out -- slurry pipcl irres and excess Hager and .,
l<..t af .-hese thin.-;s. I chink ir i s up to us to ciecid*: if re



have enough rater to 90 to slurry'pipelines'

B,eprgsqntatilre Dalr: I agree *ith rsr,at th(: othcrs ncivc sai'l .
OnE-tning I think that snoul d be stressed i s that He

consider ihe reservation doCtritte of Hater lanr that re are
reServing rater f or the fut,ure Oevelopnent Of 

"{onts63 
End

€xpect tie federal government to recognize thato 1.e also
erlect the federal governoent to have the opportunily to
reServe rater to <levelop federal Iands and the st.tes sltould
be the ones to uake tha f i nal dec i s i on on i t. l{e al I
real i ze that the f ecieral . I ands shoul d have the sar-e
opportunity to be developecl as any other lanOs in the Stater
but at the saEe time I Oonrt thint< the federal governmenE
should sake the decision over lrater in }lontnnar Any uater
oecision should be left uP to the state.

RePreseolfllilg;BOti3 I certaanly co along rith tne rast of
the committeeo lle do Hant state jurisdiction over fedelalr
and I think this vill tke care of our Indians and forest
probl€osr Tne federal nor has jrrrisoiction over fndians and
forestr ond I think this should be delineatecl someholr re
should knou xho has juri.scliction. Certainly xe uant to have
the state over the federalo I think the washington
bureaucracy doesn't understand the need of rater in this
state I ike our orn people do-

RepreEeni,ptive ,8ami -e2. t donrt have much to acld excePt
that the closer you are to the headratersr the I ess
advantage you have from the same interests as some of the
other uestern states. He are in a positiorr rhere actually if
ue can get the other xestern states to 9o alonE'.rith us in
saying that the federal government ougnt to keep i ts hancs
out of thist th€t's to our advantager because He have so,rie
confl icts rath some of the other Hestern states. Anytame
the federal government cooes in to a satuation liku thisr
l{ontana iS going to'suffero There i s no question a6out itr
The only ray re are going to Protect our Hater is just
because if our Positaon Physically an<l geograPhicallyr and
once you have the feoeral government coCIing in and doing
anyth iirg to expand either oT a regi onal basi s or national
Oaiis tne rai the Hater is going to be al locatedr then xe
are going to suffer. You are goinq to have to xalk a thin
line to get the other states to take that position Eecause
He are a I ittle bat antagonistic to them tooo

Representative SculIy said his position is the safae as the
coooitteets. tlne of the tnings he woulci stress is to say
that the adjudicati on process in llontana and the recording
of use of ihe rater going on nox is in tne process of being
speeded uP to such a degree tnat we ni l l be able to hav.'
pr ima f ac i e proof in court of al I the neeos and uses cf
l{ontana uater in a shorter tine. This is one of tne keys to
our abalaty to mointain the position ue hdve.

RepresentataYe Roth asked
Council has to follou xhat

i f the tlostern States i.later
th€y have to come up rith.

Representative SculIy said he understood che purpose of
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meeting in oenver is to get the position of the legi3r.atures
in those stat€So There is a great deal of difficulty nor
xith the governors' organizations. TtE' goyernors!
organizatioos are taking the position nationride that' the,
are going to be the policy-oaking authority of the states.
They xant to have the ability to delineate the use and
direction of all federal funds and to be able to set forth
to t,he feoeral governnent the posation that the states are
going to take. uhat the President is ctoing at this point is
recognizing that, there is a conflict in the }egislatures in
the states and the goyernors in the states and the tro
pol icies aray be completely opposite. He is taking one Eore
trip to find xhether that is true andr if sor yhere is it
true. He didnrt think our governor has given a policy that
is contrary to the position that we have advocated.

t{r. Person handed out coPies of net r articles frol the
Billings Gazette and the Glacier Reporter concerning 'Indian
xater r ights in l.lontaoa. (attachedl

Representative SculIy felt that he should have authority
from the conoittee to attend the llcsL aeeting in oenver.r
Accordingl yr Senator Eoyland moved that R€presentati ve
ScuIly attend the lteeting in Oenyer. The Dotion carried
unan i mousl y.

Ggvernorrs Ad,,Hgc Cgoroi?teg

Representative ScuIly inforned the conoittee that the
Governorrs Ad Hoc Comnitte€ is going to leet oo Octobet ZTt
and this coooittee has been invited to Eeet rittr theo' or
send a iepresentative from this coouittee. The iueeting rill
be held in the Governor.s Confereoce Room at !O:O-O irEo
Senator 3oylan ooved that Senator GaIt attend 'the ueetingo
The notion carried unaniuously.

It xas decided that Represent:tive Roth aod Representative
Scully represent the consittee at the Soil Conservation
District Convention in Havre on Noveober 7t 8r and 9o

!
The Conmittee recessed for lunch and reconvened at l:li p.n.

Testimonlr Froo Intgreqied Parties .and Oiscus<Ion

Fordon.t4cqorano fprmer Senator: t{r l{cGoran read a state8ent
addressecl . to the comoittee (attachecllo t{f . }lc6oran fett
that xhoever has the responsibil ity for deteroinlng , and
decreeing xater rights snould ce reguired to report back.to
the legi slature on a continual basise If this is .revi.ered
every year, the legislature xill have a chance to correct
oyersigh'.s the folloxing year instead of leaving it lyihg
dormam on the statutes for tGafso fhis ri.ll proviie a
continui ty betxeen sessiooso

Rep. Roth asked Hr. llcGoran about recoEDendation tg. toprovide the oepartaent xith unlinited fuocls to'get thas job
don€ in the next ten years. She sai'd she did not care for
tnat recommendati on- She fel t it shoul <t be rl ina ted,a llr,
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llcGoxan sair1 he Has not recoui0ienJang thiSr but iC is
somethang the legi slature could do; however.r i t rror,tlct ae
very unpopular. He said he ras tryih3 to Point.or.tt that E,ne
coornittee might got carrieO arayr 3nd he diCt not want the;t
to aPproach it in tnis fashion.

Lonrad FredrLcks' lttorner-at-Laq: I think you snoulci aiopt
an approach for nrajor orainaEe basin adjudication. If ysu
are going to a<ljudicatc Hater ygu hav=' ro consider all the
interrelations of various xatsr scurces and Hater uses in an
enti re natershed. I ctonrt th i nk you can just arbi trari I y
ptuck one piece oirt anci aojudicate that Hithout taking into
account effects on the rest sF the Hater in the basin anct
the rest of 1;p yater users in Lhe oasin. I agree th.rt you
should have sPecial vater judges cevoting their full tiine to
tlras and not try to suPeriiirpose this on any particular
district judge that is sittinE nord with the r'esponsabilities
he has for nis distfict. I tnink the apProacn of having the
jud3e do the prelininary decree ano the final decree is 5
good oo€r A problem xhicn I foresee as being one of orajor
proportions is the guaotification of iater rightso (fhere
r.as discussion regarding flor 16tes and the proolem of
converting sriners inches to cubic' inches per second or acre
feet in quant.a fying water rights.) Tnere are tt{o
interrelatecl probleos. Une is itor much of the flox at any
given time do you getr and tne other problem is hor nuch
total do you get? (Statement attached)

$f:-E:-f.r-GsggLear--Er-cg -G 
eoslfgo- a nd- $osr-xgE r - t, e r I

Drillers. Sioney: The /ttontann iiater Use Act appears to be
rorking f iner as.long as everyorle does their Paper'rrt>rk'
There is sooe problem rith the delay in issuing perurits for
irrigation rells and this is probably necessary to avoid
costl y mistakes. Ti.1e PossiUi I ity of oetering sinall rell s
f ri ghtens eyeryone 'ancl i sn.t necessary and roul d be alarost
impossible to maintain. Sone ranch rells oay not be use,J
for several years at O tiul€r If the net&ring was limitecj
above IOO lal lons per oti nuLe or used i n . a control leJ
distr ict onltr it nould be nore acce-Ptable and rhere .it i s
needed. ' The actjudication p(uc;iSs ri I I have to Oe *lone in
the field as in nany cases it just i sntt undersEooclo
(statement attached.l As far as the adjudication processr I
cgnrt agree xith Judge Lessley. I thank that has to De done
the nat the Oepartment i s tlo i ng i'8. The peopl e i n che
eastern eno of the state are scrf:ama n9 for $3ter for coal
mines and gold mines and co.al slurry and pipel i nes and
eyerythin3 elser and unless xe quantify that laterl hex sicr
r.e going to know whatrs lef t?

Representative Day asked l4r. Ge,tcron if he lras talking;bout
cohtrolled grOunituater areas [6 fatiarci to metering walls.
!,1r. Gendron saad he uas.

l,lr. R6n 'J-rtaril.n. Attornev-at-L:lJr rlal ena:

I have a ptepared statement but
Irm speaking herer because I
subjecE m.rtter f oc ar Per i o<I of

I a,n
trave

t i ilte.
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nou rlo i nq to r rrac i t.
been intereSt'rr., in Enc
I th a nk that HJ havr:



some real serious problens io'the state relatiye to xateradjudication. r'think that notuithstanding a good firststep that fiontana taater Lax as it presentry exists is notrorking to give us xhat, re need in this stater rhich isr atthe ygry leastr sooe sort of inventory of rhat re haver andsecondlyr r conrt think it is giving us oJ offering toragricultural and ot,her intereists a device rhereby ye cin getcertainty as to rhat uater rights are on inalvidualproperties. r think the one industry that is probably aostaffected by this problea is agriculturer Hatching theYellorstone hearings from sooe distance it ras evident thatthere uas a great confrontation during those hearingsbetHeen industry and various departmentse Regretful iyagriculture and I ivestock and the farrers and ranchers haaar shall re sayl vetf small opportunity to address rhattheir particular concerns Here, although their concerns irereobviously in conflict yith rhere the deaaods Here being madeby the various entites vying for that xater flor. Ail the
testimony that Hent on for about eight reeks r.as devoted toadoressing issues and probleas rith respect to agriculture.
r also am very concernedr and r thank this comlttee is theproper place to start raising the concernr and I xas happyto hear this morning that your chair.man uas polli.ng you asto rhat position you rould take rith respect to this ieaerar
Hater policy thatrs been circulated in the Federat Register.I have read through that on several occasions and-t findthat one of the nost frightening documerts that r think canbe foundo Qu-ite siopll'besause it doesr in factr suggestthat the federal goyernne.nt is going to interject itielfinto state rater lax decisioni and uake those-prelininary
decisions as to appropriationo I rould hope that tna;comoittee xould send llr. scully dorn xith as 3trrirI a voice
as he can poss i bly ra.i se i n oppos ition to thatr ahd i n
opposition i.o that conceptr sinply because that coneept walI
mean that the federal governtoent ri I I be entity to rhich
each and every individual hoping to use rater in the state
rill ?pply in the future. I donrt think that is a healthy
situation for the state of .Itootanoo f don't thinl( thatrs a
healthy situation for the soall rrater us€le That.s yhere
the i,npact is probably De going to be felt the 8ost. Fof a
Iarge userr be they in agriculture or in Sndustryr they
probably can afforci it. 8ut the fellou that.s running 120
acres or so and trying to fara itr or running a fer heacl of
cattle and trying to roooer hox €xactly he is going to go
aoout f incling rater f or. those activities is going to be hard
Put to go to the federal govefnoentr probably in Denverr to
get. sooe sort of a right. That federal policy I think
shoirld be resistedr anO as long as re are on the subject of
f ightin':j tne federal governmentr rhich it seeos to oe is the
line to dor I think that;tit. is tirre that soeuhere along the
I ine He start taking a .closer loolc at exactly xhat the
federal government is' rdlying on Hith resPect to thear
reserved Hater right pol icy.

I don't know hovr many of you arc arrare of the siee of the
litigation that is ongoing in the federal courts right non
ni ttr respect to claimeci rights by the fecleral governnentr
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both in its trust capacity for t,he Inoian tribes -- tire
t{orthern Cheyenne and the Cror -- but also its o'rn claiee6
rights in the areas adjacent to the fongue River ancl RoseDud
Creek in the eastern part of the st3se. i'r.ight no'd ther? irre
sooe lr5O0 ctefendants in those two pieces of Iitigation. I
tooked at the files our office had b.rcause I am representing
sone cl ients xi th respect to thot I atigation before I carre
herre. I haie a f ile draver full of rJocunents that have
arisen fron the tro laxsuits that have been filed -- one by
the federal government and one Dy th-= Northern Cheyenne
tribe -- thatrs a full file dra*er that is completely full.
l{e are sti ll arguang motions to oismass in that c35er rhicn
ceans that all that docunentation and all that Iitiqaticn
that is representeo by thos.: Papt rs in some alnost three
years nov of litigetion so farr havc Eocten us only to the
point of still unresolved'the question of whet,her cr not tng
matter should be dismissed snci sent back. Thatts expensiver
I don.t care rho it isr and for tne small ,ater user that
sort of litagation is aln,cst inpos5ible saye $hen those
individuals get together xith oth€rsr their neiihoorsr and
try and funo something. Thatrs just on two creei(sr tho
smal I waterflors in the stateo The federal goveln5ns61 ri qtrr
now is coniemplating filing another suit to adjudacate the
lli ssour i Ri ver. fhe extent of tnat a<ljudi cat i on i s unknorrn r
but to the best of ny knonledgel they have approximately
20;OOO i n<lividual s who they ui I I name as def endatrts in that
sui t. The cosrplaintr apparentl yr i s aI reaoy of Error and they
are nor .trying to search titles to at Ieast ,jet o
prel ininary I ist of naaes that they can utilize to coinmence
the suit.

Those suits xill involye the concept of a claimed riiht of
the federal governoent to have a reserved right to t.:ter.
Nox that rignt arises fronr a cas€ cslled the Hinters Case
which Has decided relative to the Hater thac eas availaole
for the Fort Belknap tribe. Itrs a fine case probably for
the justif icatiorr on lrhich it caare doxn i n 19ll relative t,c
Incti an tr i bes. Its appl i cat i on to the fecierit i{ov€rnrneot e
hoxeverr I bel ieve and I suDmat to you is most quesrion.-:ii'le.

The doctrine itself arises from the thiory thaE xnen the
fndian tribe reservations uere created they didntt knux the
need to specifical ly reserye Hater for themselvesr so
theref crre an i opl i ed reserv;.tt i on Has created f or those
tribest because they rere ignorant of the xhite manrs Hayst
so to speakr and the laxs anrl the need to s)ec i f i cal I y
decl are a resL>rvation. fhst kind of a conceptr I sutrrnitr
has no application to the feOeral government rhich obviously
must have Deen ar.arer or shoulri have oeen ararer and in f act
on occasion was ahrare and ciict file a reservation for c'Ifl

appl ication f or lrater us€o sut tne fed:.ral governmr':nt i s
taking that theory appl icable to the Inoian tribes uod
extending at ful Iy to aII of its oyn l.rnds. Attd I subrnit
that the time has come nor to challcnge that and challenr)e
that concePt hard. Therei s b.:.:n a ser i es of al most
evolutionary chanijes that trrour;ht us to Hher(l ue Jre toijay
and gives tlte federal government. so,ne sort of o v;rstige ,.lf a
right to claim that reservation. The c.rses that oo it .r(e
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noh, such thst tne Unir-ed States Supreoe Court has recogniZedclerarly a federat right to rely upon a reservataonr OuI tireyh.rvpnst defiilsO rhe full extent of it. I thank there i;still tiflr,r and opportunity ro get in and define or help
oef ine exactly tlre reach of that concepto rf .ne don.t trorltt':e feoeral $overnment uill do it by themselves. I thinkthi't 0reans tor i{ontana that we Jre d state thatrs peculiarly
e^i,'osed to the overal I rami f acat,i ons of ttre doctr i ne. Therei: cne creek and one stream of any size in this state that I
arn aH3re of that dL.es not arise on sone type of a federalrlrservation. Th;, rest of themr for ihe most partr hayetnr..ir rreadlrdrters in or flor through rescjrvations of the
federel .jo.rernment againsc Hilich this reservation doctrine
cr:uld br: as.sert€<i. r thi nk i t.s ti me nor to start saying
xirca ano no to the further ext.ension of that doctrine.
Tlrercrs a lot of talk as rell r and there.s been a lot of
m.:nrion of a number of sther items anr! I .could go on Ilisteo out a series of problems .that I sar. I think thatyou slroul.d lcok very closelyr dnd r donrt rant to sound I ike
an acvocate for d particular industry .about the slurrr
pipel ine problem. Bur I think ,itrs time rre start .takin3 a
priictical lnol( at what the fecleral goyernmerlt is proposing
ritn repsect to theseo The :lost recent comment as to thepretli ctions cf slvrry pipel ines in rhe state of t{ontana shox
thst the 60nneville Porer Adsrinistration expects three of
til€ i r ol,n bas ical I y 9oi ng rcst out of thi s state; they xi I I
be 50 i nches i n ni dth and they xi I I probebl y be carryirrg
aDout l{ru0tl <}cre feet per year. Ihree lines of that size.
lJoxr itts one thiil,-i to renember that our Hater lax says tnat
a bertef i cial use of Lrater i s no; for a slurry I i ne. dut
itts anothur thing to remembar exactly Hhat He.re talfing
'ruout if t,hr: Slurry 'line comes aboutr and that .is that that
untierscor.:s and authoriies some type of interbasi n transfer
of ilater, and i f tht I ines can ire there to haul Hater and
coal outr then the lines can be there simply to haul the
.Hirter outr ano thatrs rrnere it cones doxn and that.s yhere
'i tr s go ing to nurt. Itr s not 'just about 'the coal -- hut
itf s sbout the Hater and'*e irright as xelI underscore exactly
xhat w'3tr: tal ki ng about her€. tf rre get into an i nterbasi n
trensfir of r,ater squabbler then itrs goinq to De the number
of votes that exist in other relative to the nunber of votes
that exists r(e have in Hontan3 to preserve that Haterr
friEre are 4Z Con!,ressmen .in CaI i f ornia; ee have 'tro. 'I
think that it is very obvious arrj yery eyident that rre look
at: tire needs f or rater i n the southxest especi aI I y as to
xlrere exactl y that rater as gcinrl to 90. Itrs not the
slurry issue itsglf; itts thtr interD.rsin transfer issue tht
I thank rrerve got to real ly address as being the most
si;ni f icant problem the state oF i{ontana i s conf ronted xith
xith respect to its Hater rights.

Une other thing -- rde nrigqrt aJ Hell indentify this on one
€ng ;nrl let's talk about the oahgr €odr The Fort Peck Dam
proolem is one rhich I thank aqain re should force the state
to conf ront as to xiro owns the w.?ter xithin that 6ao ,tnd
impoun(rcd lry thgt dan. Right noH the fert..:ral government hds
crt:iUrt:,.1 tflat rrat*r ano r+ledses th.,rt Hater primeri I y . tor
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one purpose -- for dor.nstream DarSe flotation. fllst's f inet
but ehat a s an out-gf-state usE anc i f the f etlerel
goyernrtent.s claim to all that hrater i s ccrrectt that neans
inat that i npoUnded iater i s ct i ver r.cd for . out-of -stace use
xith a higher priority than any local use xithin Hontana.
That means thet none of tiat rater can be utilized for cny
purpose Hathin flontana because i t xi I I have a hiqher and
first use cof,unittttO al ready tO dounstream aPProPri atorSt
notably the barge Iinesr but as uell the aioining states
that ar€ on the ltissouri and l,lississippi. I tlrink the time
has cooe nor to f igure out exactly who olns that ;roter
impourrded oy Fort Peck -- figure it out and figure it out
fast.

There are I think a number of other prolrlems you can go
into. You could probably Hrite a Iong oookr but those Era
sone of the areas of some of the problerns I see. Latts ccme
back to the real question of exactly rrh;jt rie can do. I
think the tioe has come nor for us to do txo thinr;s irr ttlis
state to clarify and correct thc situation that exists: (1!
ue.ve got to renodel the first st"p He'Ye raken rith resPect
to the llater Use Act -- to sPeed up the process a little
bit. lle canrt affort I0O years oF adjudication of the
xatert and re cantt afforrJ I5J oillion either. He miSht as
rel I recogni ze that fiolrr lle dontt have the I uxury of
raiting lOO yearsl xe donrt have the money of spendin.l t5O
orillion. l{e.ve got to change t.he larr m:rke it run a little
bit betterr make it run a Iittle bit smoother. Andr (2, I
think He have to asse'rt strongly thdt xe have o priority to
the dater xith,n the state arrd resist on as many fronts a5
re can the claios of the federal governoent to that HJt!:r or
else re ore goirriJ to be in a precarious satuation *here lfur
future is gon€r because our future in this stater 5o far as
I can seer evolves exclusively around the availaDal ity of
nater. (statenent attached)

Senator Galt asked itr. llaternan for his tfioughts on the rJse
of Hater judgesr dad he think that rould speeo i t up? i"lr.
llaterman said he thougtht it xoulrJ. i"le said 'that could give
the shift that has t() be made that woulo help. Giving it
over to xater judges roulct be ail essential lray to 9o. .iut
he said he xould underscore rhat they talked aDout an the
last sessionr and that is they should be special uater
judges vi th jurisdiction only over r.ater i ssues End not Pu!
that sort of burden on coP of d istr act juoges.
Representative Ruth asked if he thought these judges should
be available imoediately ancl hove the maEerial that the
Depar tment of Natural Resources has al ready acCumul lt*rlr
llr- l{.3terman repl ied that xe should not waste the ef fcrt
that the oepartmeot of Natural Resources has al ready put
into the accuoul ati on of thesa rJocur€otso Any I aw tltat i s
passed relati ve to creati r-lg speci al Hat,er judges of the I i hD
should have a provision in it that alloxs the matcrarl that
is already tieveloped to be transferred over into a different
adjudi'cation. f f re are .going tc loeRe the chanqer iloH i s
the t,ine to do it DeforE xe have a final decree on :J'ny

Stt, ealn.
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'Hr. Jo6g-..,1QgIanor ltontana Rai I rqad A5soci:tionr Helg.O.a:

(statement artacheo). i{y remarks xill be very Driefr The
first trrang I rould lixe to t,ouch onr an<l several people
al reacly hEye'r i s about the co:l slurry. Section 89-d6?
stirtes tlrat to use |lontana f cr sI urry pi pel ines to export
cosl . from t/rontana is not a benef icial use of l{ontana y3t€s.
Tlr.rt- I er shoul d not be chan5e. You have al ready tsl i(ed
auout sLst,€ corrtrol rather thsn federal controlr so I uonrtrro into that in t,oo much der,aal. HR 1609r the coal slurry
oilt by Senator €cnharctt of Texas is nou in the Committee on
Interior aod Insulilr Affairsr and I doubt that re have
enough votes to keep this trill from passin3. *e hope the
f iglrt can be Hon ri th the help of farn orgaoazationsr the
Hontana ne.^s meoi a ano auch of organi zed laborr Another
thing I would I ike to touch on is Section E9-OeO nhich i s
the ra,lht to cJnstruct dams and raise Hater -- conducting
rater over lands and railroad rights of nalr 30 days is not
Etuch time to cornplste separate engineer-investigations by
ttre 'railro.jo; it shoulo ire at l.:asi 9O days for Iurveys and
investigations by tne rai lroads. you might consader
chanq i n.; th i s.

lfg_f.har I,gS- Holrmnn .__A-qric!Itur aI Enoin*er ino Ocn:rlmarrr -
dtljr_4qzern.r!: (Statement attacheO

I xoulcJ l ake to say that the probleo in l{ontana go{!s a lot
deeg;er than mani peool e real i ze. These fat rHater r ights
that Judge Lcssley talks about and the over-appropriation i s
part of our problen because the neighboring states yiII not
accept t he records of itontana because of the
over-app(opriation and these fac rights. The rhole thing re
have to .:o is arrjutiicate our Hacer on that rhich is being
used so that re knor brhat is available so ye can plan the
use in hontanao rlther states have gone on this basis -- the
actual neasured use.

The second problem of Hontana as the failure to develop xhat
is called public rrustr The atcorneys here ilonrt lite my
us-i n9 the- riords publ ic trugtr but if you loox in the reportof the lJ;rtional ,teter Commission that is the Hay they state
it- Public trust is rhere a state goes aheadr they develop
tni. control so they con manage someehing and xhen they dothisr !he federal governdent sta.ys out.
Tire 'd8ter use Actr as posserJr is good but it does neeo sooe
chanc;es ilnd uhat I ao going to recoamend is sioilar to whatI cave to ttt.: legislative comaiirieer I think I ras rrongi rarJmit it- You Bsked' me ,t r thought we could pass sonestatutes thirt xoul d make some corrections. I have chon.ied
my m i nrlr 'ilrd yr:t He do neerj some chon!1e50 r n i gnl y
recorntoend the Hater judges. I reconmended it thenr ani I
recornrtreno i t ooHo ( *edd st,.rtement ) There shoul d brg apenal.ty provider! irr the case of f alsif ication of declaratiolrof rater r i.;hts.

r\ f..'r; '.rcher !(oolems not €oyEre..r in the prepar.ed stateoent
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are the disposal of xater due to suo<ri vi si dni; ureasuri ng
devices and controls; duties of th€ DriR in the adjuficataon
prOCee<JingS. The Statute Ieaves it ,rioe openr SO you shoul cl

speci f y cI early Hhat the ir duties Br€o Inrti an hrater i s 3
big problem; there can De no excePtion to xater in l'iontana.
Evrlryone i n !.lontana shoul d oe unoer the sa&e control o Tha
mi srepresentati on of xater use and water r i ghts uPon tn'.i
sale of land: this is a big prcclen. Another big problen is
floring wells. Tne lar says Urat all rells rill be cappeor
but right nor I can take you oyer the state and shcu you
CIany rells that are f loringr Etorl lhe. ti{R ir€s *ritcen
letiersr but there ig no enforcem€otr

JiO Halsh. Al'tor0eyo il?ntaFa-PgflEr ComP?ny-aEd the--Iontaflg
Bar Associa[Og: \

I am here an a dual capacity. I am cn attcrney representirrg
the l{ontane Porrer Cor,rpanyr <tfio thi s I ast xeek I rns
appointed by the hontana Bar Association to organize a
committee of attorneys to nork eith this committe,: to assist
you an rhatever xay ttte 6ar coul<r. I have very little E,o

sayr onl y lrecause I I earnec thi s reek that you .ere
sol ic iting v iers f rom meders :f the ;.rubl i cr I iresi tate to
tal k of f the cuf f . I xoul ct r,tther prepare srl,ile .dr a Eten
testi mony ano periraps di scuss tt,y thouJhts concernanq thc
Hater Use Act at , later tirae.

lgrt l.leg! i ng

fhe oext meeting of the 'torimittee was
Saturdayr November 26.

5et tentacively fa'r

ttater Ltlilhort Course updEtg

Bob Person handed out a age'nda from Lee Lamb for tne course.
He is Horxing out a speiific proPosal for usr ano ProDaoly
the second seek in January roulg be the bes.t tine' I' ri ll
get aore details from him on the financial situation to ce
sure ir is feasible for us to go ahead iiith it. i{e had
received quite a fer calls fro;t people around the stst* wirc,
are interested in iEr and frota federal aEency people in
hyom i ng. Looks I i ke there iroul d be enougi'r i nteres t
gener eted f rom other outs i de Peop I e to prov i de the econcttri c
suPport vhich the thing neects to bn feasible.

llr. Person inf ormed the commi ttee that he u i I I ltava a
proiJress report on the committers finances at the end of the
month and it rill be mailed to -he cJ,nmittee.

ilrr Person also handed out a revised overill plan of $nat
the committee is doing. Particularl'l of incerest is the s:x
publ i c heari ngs i n January tnrouqh Harch an'J the state
aqency hearing in April.

It uas decided that the llovenLer meeting would b'r for tn'J
purpose of deciding urhat the commi tLee i s qoi ni.i to Presertt
at the publ i c hear i ngs al t.:roat i ve'r I oPt i ons r
conclus ionst etc. Represeirtati vii 5cul I y su.:i!rested th.!
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' '' commi Ltee schedule g nohost <Jinner meetin<; for the nighc of ' , .
fiovernber ?5r the night tiefore the regular meeting.

i4r. Person of fere<l to prepare a docunent that coulct be o
portion of the final report tnat xoulil incorporate a lot of
the inforinat ion t;rat'.we have hedrd and the considerations oF
trrr.'cumirritt;rer and ictentify some of the optionsr yhich rould
?t: usef ul i n a number of di f terent qays f or indi vi<jual
m..mbers attending other uectingsr the neHs eediar etce
Regresentetive Scully f.rlt that, as a good adea anl, askeo i{r.
Person to do that.

Th*ru. being no further busin=s9r the committee adjourned et
3: 20 p\ r lllo

-lu-



EVALUATION OF MONTANAIS WATER
RIGHTS ADJUDICATION PROCESS

Prepared for the Water PoIicy Conrnittee
of the Legislature of the Slate of l{ontana

by

Saunders, Snyderr Ross & Dickson, P.C.
Denver, Colorado

September 30, 198B



JAC^ F. ROSS
WAYNE J. FOWLER
W, T]. TOURTILLOTT .JR,
WILLIAM J. KIRVEN III
HENRY C. CLEVELAND M
JAMES W. SANOERSON
EUGENE F. MEGYESY. JR,
CHRISTOPHER R, PAULSON
DFBORAH L, TREEMAN
DAVIO C. HALLFORO
ROBERT E, SCHWEEN

PETER H, EVANS
OAVIO E. gELLACR
BARBARA L. CRAWFORO

Sauxpans, SNvpEn, Ross & DrcxsoN, P.C.
LAw OFFtcES

707 SEVENTEENTH STREET

surTE 35OO

DEruven, Colonaoo aozoa
TELEPHONE (303) 29a-66OO

TELECQPTER: (3O3) a92-s9Oe

September 30, f988

GLENN 6,SAUNOERs
WILLARO S, SNYDER
JOHN M. DiCKSON

oF co!NSt !

Senaror Jack E. Galr
Chairman, ['Iater Pol icy Commi r.tee
It'Iontana State Legislature
Capitol Stacion, Room 432
Helena, l'lontana 59620

Dear Senator Galt:

In accordance wi th our conEract wi fh the Warer Po1 icy
CommiEtee of the }.lonEana Legislature, I transmit herewith che
Final Report of our analysis of the I'lontana water adjudication
system.

It has been a pleasure Eo have served the CourmitLee, the
Legislature and, ultimately, rhe people of }lontana in tbat phase
of our endeavor.

We look forward to rhe
the CommitEee and the Legisla
in Lhe development of 1ega1
cheir \^iater pol icy ob jectives.

JFR/emc

Enc 1 os ure

opportunity Co work further with
ture in providing counsel to them
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INTRODUCTION

In 7979, the Montana Iegislature enacted Senate Bill 76

into law. I t provided a judicial mechanism for adjudicating
water rights created through the application of water to bene-
ficial use prior to JuIy 1, I973 as well as water rights clairned
within Montana by Ehe united States and the Indian tribes.

Senate Bill 76 was enacted in response to a perceived con-
cern over the projecLed length of tine and anticipated cost
required to complete the adjudication process which had con-
menced in 1973 using an admin istraLive agency rnechanism. rn
the latter part. of 1987, the Water Policy Committee of the Mon-

tana legislature ca11ed on us to evaluate the judicial mechan isrl
set up by SenaLe Bill 76 to determine whether a number of con-
cerns which had been raised about that institutional arrangenent
required correction by the legislature to assure the Iegal
efficacy of the adjudication process.

While much of the controversy about the adjudication process

seens to result from differing percepLj.ons as to how well var-
ious participanEs in that process are performing their appointed
rolesr w€ lrere not asked by the Water Policy Committee to pro-
vide performance evaluations, but rather to address institu-
tional issues. Our objective has been to evaluate those issues
frorn the perspective of our extensive experience in the adjudi-
cation of water r ights under a somewhat similar institutional
ar rangernent.

In conducting our studyr W€ have attempted to secure as

much in depth information about Ehe how Ehe current system

operates from aS many of those who are involved in the process
as available tine and practical constraints inherent in the
study process aIlowed.
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Those constraints required us to limit the number of people

we could personally interview to approximately 60 individuals.
Those people were individual water users, including representa-
tives of industrial water usersr ds well as representatives o't

agriculture and environrnental organizations, individual legis-
lators and other state officials, representatives of State and

federal agencies involved in the process, tr ibal representa-
tives, individual engineers and lawyers who have participated
in the process, and the court personnel involved in the process,
including water judges, nasters and clerks.

In an atter,rpL to gain as rnuch prof ess ional input as poss i-
ble, we were also able to conduct telephone or perSonal inter-
views of 1I from a list of 17 attorneys who have participated
in the process. The information produced from those telephone
interviews was further augmented by written questionnaires which

were returned by 23 of the 34 attorneys to whom they were sub-

mitted. That survey is summarized in Appendix III.

1n an atter;pt to gain a feel from the ncustomers of the

systemn as to how lhey perceive it to workr w€ also sent out
over 1r000 questionnaires to water right claimants whose rights
have been processed through the system, and 394 responded. The

insights gained fron those responses aided us in our evalua-
tions. That survey is summarized in Appendix II.

lle used the attorney and water user questionnaire proce-
dures, not for the purpose of developing a statistically signi-
ficant result (a purpose neither required nor possible under

the study constraints)r but rather as another tool to help us

gain better insight into how well the system is perceived to be

working by those segnents of the l4ontana population.

Another and probably more important reason for using both
the interview and questionnaire procedures lras to help us r,1ore
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clearly understand the real nature and significance of the
institutional issues we vrere asked to look aE. They have helped
us prevent our study from becoming merely an academic inquiry
into bhe nicecies of esoteric legal questions of littIe practi-
caI value to a policy makingr legislative body seeking to find
out whether there are rea1, genuine inst!tutional problems
requiring Iegislative solutions.

Finally, we h,ere greatly aided in developing a practical
perspecEive of the process by our subcontractor, Wri.ght I^Iater

Engineers, the engineering firm which developed'A Water Pro-
tection Strategy for lqontana-Missouri River Basin" for the state
of I'lontana in 1982 . Th is f irm was of inestimable value in pro*
viding us an independent objecEive evaluation of the accuracy
of water Court decrees and the water Court,/DNRc claims evalu-
ation process.

In the presentation of our report we provide an Execulive
Summary of our findings, conclusions and recomnendations. we

then address, in the body of Ehe report, each specific institu-
tional issue as it was set forth in lhe detailed study design
established by the vJater PoIicy CommiEEee on Decenber 11, 1987.
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EXECUTIVE SUI,IMARY

We did not find the framevrork of the Montana Water Adjudi-
cat ion 1aw or the pr ocess pr escr :-bed by it to be so gr ievously
flawed as to require a massive legislative overhaul. We con-

clude that with some minor legislative fj.ne tuning, the process

now going forward under that law can be expected to achieve the

results sought by t.he Iegislature when it adopLed Senate BiIl
76 in 1979. iiow rapidly that process can be concluded under

the changes we recommend will become a function of the level of
funding provided to both the iudicial and executive branch

institutions involved in the process.

A surnmary of our specific findings, conclusions, and recorn-

nendatiorrs, keyed to the study design outline, follows'

Proposed legislation recommended in this Final Report

appears at Appendix IV.

A.1 The investigative functions performed by DNRC in aid

of the adjudication process do not violate the separat ion of
powers doctrine. The Water Court's direction to DNRC does not

const itute an improper exercise of execut ive power by lhe
judiciary.

A.2 l/e found no compell ing 1ega1 requirement that
legislature act to reassign some of the multiple functions
the DNRC to some other executive branch agency.

bhe

of

A.3
before
Supr erne

ev iden t

The claims examination procedures used by DNRC both

and after the promulgation of the new rules by the

Cour t have been adequate to provide reasonable
iary mat.erial for the UIaLer Courtsr use.

The DI'IRC claims exar,iination process is ef f icient.A.4
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A.5 Claimants have adequaEe access to DNRC infornation.

A . 6 CIa imants general ly per ce ive the DI'IRC pr ocess to be

fair and designed to benefit all users.

B. I I{e f ound no legaI problem inherent. in fhe use by the
Water Courts of evolving or differing procedures and guidelines
in the adjudication process.

8,2 In order to assure that decrees entered in individual
subbas ins be b inding, not only wi th in those subbas ins, but
lhroughout the entire river system of which they are a parEr w€

recommend legislation to require notice of Lhe issuance of those
decrees to be provided throughout that river system.

B.3 we find no authoriEy for Ehe practice of decreeing
late filed claims; the practice should terminate. we also
conclude that users are not precluded by 1aw from objecting to
claims at the preliminary decree stage even where those claims
rrere f irst evidenced in a tenporary prelirninary decree.

B.4 We recommend that the time for filing objections
subbasin decrees by affected water users in other subbasins
the stream system run for at JeasE one year after the notice
the filing of such subbasin decree.

to
of
of

8.5 lhe
reconmend wi

take.

8.6 CIa
information

irnants I access to
is adequate.

supplenent.al notice and ob ject ion procedure h'e

I1 Iengthen the tirne Ehe adjudication process' wi11

Water Court decrees and other

tr



8,7 The Water Courts are highly efficient in the
adjudication of claimsr providing adequate procedures for
resolving disputed claims.

B.B Credible arguments have been advanced that the lJater
Court structure violates the Montana constitut i.on because the
water judges do not stand for election as water judges. Equally
credible arguments can be nade that the structure is constitu-
tional. In the absence of a definitive Pronouncement on the
issue by the l,lontana Supreme Court, 're find no justificati.on
for the legislature to react by causing a wholesale disnantling
or revision of the Water Court system.

B.I0 The I'laLer Courtsr nethod of requiring f urther proof of
claims challenged by DIIRC verification conclusions is adequate.

C. The current phase of t.he }lontana statutory ad judication
process is adequate to adjudicate federal and tribal clains
under the l'lcCarran Amendnent and the var ious perceived short-
comings in the pr.ocess involving the adjudication of state based

claims do not threaten the utility of the process for McCarran

Amendment purposes.

8.9 The tlater Courts'
systems are exemplary.

D . 1 Ne i ther t.h e aPPr opr

statutory procedure prescribe
standard of accuracY for the
r ights.

c1a ir,t index and docket control

iat ion doctr ine nor the Pr esent
a universal, precisely measureable
entry of decrees evidencing water

D.2 TI.)e present system provides arnple opportunity f or

claims to be contested without the creation of a mandatory

adver sar ia1 sys tem.
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D.3 The final decrees will be useful in the eventual admin-
istration of wat,er rights in Montana.

D .4 F inal decrees will be useful but not conclusive in
equit,able apportionment litigation or interstate compact tlego-
tiations.

D.5 we recommend the adoption of legislaEion to provide a

method for correcting clerical errors in decrees.

D.6 The f inal Powder River Decree is not f inal and bi-nding
as against unadjudicated federal and tribal claims.

E . 1 The conclus ive abandonment of late fi led c1a ims is
boLh lega1 and constitulional.

8,2 Tire "prima facie" evidence statute does noL require
amendment except to clarify its effect in light of our recom-

mendation for Iegislation concerning adninistration of temporary
preliminary decrees and preliminary decrees.

E .4 Under presenb sEaEutes, only final decrees are
administrable.

E .5 The 1986 St ipulat ion and Rulemak ing have resulted in
improved examination rules and procedures. The 1987 legislative
changes have more clearly tied the adjudication's schedule to
the level of funding of DNRC's verification activities,

E.6 Our reconmended notice procedure will provide for
ef fect.i-ve integration of mainstem and subbasi-n decrees. See

conclusion 8.2 above.
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INTRODUCTION

In 1979, fhe Montana Iegislature enacted Senate Bitl 76

into 1aw. I t provided a judicial mechanism for adjudicating
water rights created through the application of water to bene-

ficial use prior to July 1, 1973 as well as water rights clairned
wj-thin Montana by Ehe United States and the Indian tribes.

Senate BilI 76 was enacted in response to a perceived con-
cern over the projected length of tirae and anticipated cost
required to complete the adjudication process which had con-

menced in 1973 using an administrative agency mechanism. rn
the latter part. of 1987, the water Policy Committee of the Mon-

tana Iegislature ca1led on us to evaluate the judicial nechan isr;
set up by SenaEe Bill 76 to deEermine whether a number of con-
cerns which had been raised abouE that i.nstitutional arrangenent
required correction by the legislature to assure the lega1
efficacy of the adjudicabion process.

I,Jh i1e much of the controversy about the ad jud icat ion pr ocess

seens to result from differing perceptions as to how welI var-
ious participants in that process are performing their appointed
rolesr w€ were not asked by the Water Policy Committee to pro-
vide performance evaluations, but rather to address instilu-
tional issues. Our objective has been to evaluate those issues
fron the perspective of our extensive experience in the adjudi-
cation of water rights under a somewhat similar institutional
ar rangement.

In conducting our study, w€ have attempted to secure as

much in depth information about the how the current system

operates fron aS many of those who are involved in the process

as available tine and practical constraints inherent in the
study process al1owed.
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?hose constraints required us to limit the number of people
we could personally interview Lo approximately 60 individuals.
Those people were individual water users, including representa-
tives of industrial water usersr ES well as representatives of
agriculture and environrnental organizations, individual legis-
lators and other state officials, representatives of state and

federal agencies involved in the process, tribal representa-
tives, individual engineers and lawyers who have participated
in the process, and the court personnel involved in the process,
including waEer judges, nasters and clerks.

1n an atteript Eo gain as much professional input as possi-
b1e, we were also able to conduct telephone or personal inter-
views of 11 from a list of 17 attorneys who have participated
in the process. The inforrnation produced from those telephone
interviews was further augmented by wriLten questionnai.res which

were returned by 23 of the 34 attorneys to whom they were sub-
mitted. That survey is summarized in eppendix III.

In an atternpt to gain a feel from the ncustomers of the
systemn as to how they perceive it to workr w€ also sent out
over 1r 000 questionnaires to !'ra ter r ight claimants whose r ights
have been processed through the system, and 394 responded. The

insights gained fron those responses aided us in our evalua-
tions. That survey is sunmarized in Appendix II.

lle used the attorney and water user questionnaire proce-
dures, not for Lhe purpose of developing a statistically signi-
ficant result (a purpose neither required nor possible under

the study constraints), but rather as another tool to help us

gain better insight into how well the system is perceived to be

work ing by those segrilents of the l4ontana population.

Another and probably rnore irnportant reason fot using both
the interview and questionnaire procedures was to help us riore

-2-



clearly understand the real nature and significance of the
inst itutional issues we \,rere asked to Iook at . They have helped
us prevent our study from becoming merely an academic inquiry
into the niceties of esoteric lega1 questions of littIe practi-
cal value to a policy makingr legislative body seeking to find
out whether there are rea1, genuine institutional problems

requir ing Iegislative solutions.

FinalIy, we were greatly aided in developing a practical
perspective of the process by our subconLractor, Wright I^Iater

Engineersr the engineering firrn which developed'A Water Pro-
tecLion Strategy for Montana-Missouri River Basin" for the state
of I'tontana in 1982 . Th is f irm was of inestimable value in pro-
viding us an independent objective evaluaLion of the accuracy
of water court decrees and the water court,/DNRC craims evalu-
ation process.

In Lhe presentation of our report we provide an Executive
Sunmary of our findings, conclusions and recommendations. We

then address, in the body of the report, each specific institu-
tional i.ssue as it was set forth in the detailed study design
established by the I,Jater PoIicy CommitEee on Decenber 11, 1987.
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EXECUTIVE SUI4MARY

We did not find the franevrork of the Montana Wat.er Adjudi-
cation 1aw or the process prescr:-bed by it to be So grievously
flawed as to require a nassive legislative overhaul. We con-

clude that with some minor Iegislative fine tuning, the process

now going forward under that 1aw can be expected to achieve the

results sought by the legislature when it adopted Senate Bill
76 in 1979, IIow rapidly that process can be concluded under

the changes we recommend will become a function of the leve1 of
funding provided to both the judicial and executive branch

institutions involved in the process.

A sunmary of our specific findings, conclusions, and recorx-

nendatiorrs, keyed to the study design outline, foIlows.

Proposed legislation recommended in
appears at Appendix IV.

th is F inal Repor t

A.1 The investigative functions performed by DNRC in aid

of the adjudication process do not violate the separat ion of
powers doctrine. The l{ater Court's direction to DNRC does not

constitute an improper exercise of executive power by Ehe

judiciary.

A.2 I,,/e found no compelling legaI requirement that
legislature act to reassign some of lhe multiple functions
the DNRC to some other executive branch agency.

A.3 The claims exanination procedures used by DNRC both
before and after the promulgabion of the new rules by the

Suprerne Cour t have been adequate to proVide reasonable
evidentiary naterial for the !'Iat.er Courts' use.

A.4 The DI'JRC claims examination process is ef f icient .

the
of
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A.5 Claimants have adequate access to DNRC infornation.

A.6 Claimants generally perceive the Dt'lRC process bo be

fair and designed to benefit all users.

B. I t'Ie f ound no legaI problem inherent in the use by the
Water Courts of evolving or di"ffering procedures and guidelines
in the adjudication process.

8.2 In order !o assure thaE decrees entered in individual
subbasins be binding, not only within those subbasins, but
throughout the entire river system of which they are a parEr vr€

reconmend legislation to require notice of the issuance of those

decrees to be provided throughout that river system.

B.3 l{e find no authority for Ehe practice of decreeing
late filed claims; the pracEice should terminate. we also
conclude that users are not precluded by law from objecting to
claims at the preliminary decree stage even where those claims
tier e f ir st ev idenced in a tenpora ry prel irninary decree .

B.4 We recommend that the time for filing objections
subbasin decrees by affected water users in other subbasins
the stream system run for at least one year after the notlce
the filing of such subbasin decree.

8.5 The supplemental notice and object ion procedure !/e

reconmend will lengthen the tinre the adjudication process' will
lake.

8.6 Claimants I access to I'Iater Court
information is adequate.

decrees and other

to
of
of

c



8,7 The WaLer Courts are highly efficient in the
adjudication of claimsr pLoviding adequate procedures for
resolving disputed claims.

B.B Credible arguments have been advanced that the lJater
Court structure violates the Montana constitution because the
water judges do not stand for election as water judges. nqually
credible arguments can be nade that the structure is constitu-
tional. In the absence of a definitive pronouncement on the
issue by the l,lontana Supreme Court, we find no justificati.on
for the legislature to react by causing a wholesale disnantling
or revision of the Water Court system.

B.9 The I,Iater Courts'
systems are exenplary.

c1a ir,r index and docket control

8.10 The !'later Courtsr nethod of requiring f urther proof of
claims challenged by DIIRC verification conclusions is adequate.

C. ?he current phase of Ehe I'lontana statutory ad judication
process is adequate to adjudicate federal and tribal clains
under the I'tccarran Arnendment and the var ious perceived short-
conings in the process involving the adjudication of state based

claims do not threaten the utility of the process for McCarran

Amendment purposes.

D.1 Neither the appropr iation doctr ine nor the present
statutory procedure prescribe a universal, precisely measureable
standard of accuracy for the entry of decrees evidencing vJater

r ights .

D.2 The present system provides anple opportunity for
claims to be contested without the creation of a mandatory
adver sar ial sys tem.
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D.3 The final decrees will be useful in the eventual admin-
isEralion of water rights in Montana.

D.4 F inal decrees will be useful but not conclusive in
equitable apportionment litigation or interstate compact llego-
tiations.

D.5 We recommend the adoption of legislat.ion to provide a

method for correcting clerical errors in decrees.

D.6 The final Powder River Decree is not final and binding
as against unad judicated f ederal and tr i.ba1 claims.

E . I The conclus ive abandonment of late fi led cIa ims is
both 1ega1 and constitulional.

8,2 The "prima facie" evidence statute does noE require
amendment except to clarify its effect in IighE of our recom-

mendaLion for Iegislation concerning administration of temporary
preliminary decrees and preliminary decrees.

E.4 Under presenb statutes, only final decrees are
administrable.

8.5 The 1986 Stipulation and Rulemaking have resulted in
improved examination rules and procedures. The 1987 Iegislative
changes have more clearly tied the adjudicationrs schedule to
the level of funding of DNRCTs verj.fication activities.

8.6 Our reconnended notice procedure wiII provide for
effective integration of mainstem and subbasin decrees. See

conclus ion 8.2 above .
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OVERVI EW

A. ?HE ADJUDICATIOTl PROCESS.

fhe perceived problems and our conclusions and recomnen-

dations must be viewed in the context of both the nature of the
adjudicaIion process and its results for the individual Montana

water users and the state itself.

The adjudicat ion process is relat ively stra ight forward.
Pursuant to public notice, all claimants of water rights created
by beneficial use before JuIy 1, 1973 were required to file
wr itten claims of Ehose water r ights with the Department of
Natural Resources and ConserVation ('DNRC" ) on or before
Apr i1 30 , 1982 . Those wr itten claims \^rere submitted on f orrns

prepared by DNnC which required a comprehensive description of
Lhe water right elenents such as type and place of use, point
of diversion, amount of diversion or storage, and priority date.

The claim fil ings initiated a process through which the
water Court, acting through its water judges and water masters,
began the evaluation of clains within the hydrologic subbasins
of the state. The state was divided inLo hydrological basins
so that essentially a1I the clains for water fron a defined
regional source would be examined together and made the subject
of one comprehensive decree. Because of the stalutorily man-

dated abatement under section 85-2-217, MCA of judicial adjudi-
cation proceedings in subbasins where Ehe federal government or
Indian tr ibes clairn noncompacted reserved water r ights, the
adjudication was required to proceed with recognition of the
nany areas of the state in whicir adjudication proceedings are
1ega11y stayed.

In the evaluation of claims, the Water Court has recognized
properly f iled and completed clair.rs as establishing pr ima f acie
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evidence of their contents. The inforrnation provided in a clain
is supplemented in the lJater Cour t's evaluation by submission
of information by the DNRC, which has examined essentially all
claims against available information at sor,te level of inquiry.

The product of the water Courtrs evaluation is the issuance
of a preliminary decree containing the findings of fact. and

conclusions of 1aw applicable to the claims in the water sub-
basin being adjudicated and findings as to the elenents of the
claimed r ights, including the claimants' identities r the
amounts, Iocations, and pr ior ities of use, and the points of
diversion for the structures involved. Notice of the issuance
of the preliminary decree is provided so that the claimanEs of
water r ights in the affected subbas in and other interested
parLies may review the decree and file objections to any claims
decreed in the prel iminary decree . The notice and objection
per iod is 90 days unless Ehe Court extends it Lo IB0 days.

Contested cla ims are resolved either through settl.ement or

through liti-gation involving discovery of information by the
contesting parties and a trial before the WaLer Court involving
the presentation of proof and argument.

After all objections to a preliminary decree are resolved
by the WaLer Court, the Court issues a final decree which is
appealable to the Montana Supreme Court for alleged errors of
fact or law.

The final decree of a water right claim is useful to the
tlontana water user because it evidences his property interest
and defines its important elements: Ehe amount, priority, tYPe,
and location of his use. Such confirmation of a real property
interest in \./ater can be useful in financing transactions and

in ass ist ing the user to receive his entitlenent to water if
competition for water intensifies and water rights are admini-
stered.
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B.

The final decrees for water rights also are useful to the
State of Montana. The existence of such decrees will facilitate
the orderly administration of water rights. AIso, bY providing
benefits to lhe individual water users, the adjudications will
provide greater stability to Montana's agriculture conmunity.
ninally, the decrees will provide evidence as to l{ontanars water

use in disputes concerning interstate allocation of the surface
waters which or iginate in l'lonLana.

DUE PROCESS AND EQUAL PROTECTION

I t is in 1 ight of this process and the resulting benefits
Lhat we exanine the inportanE considerations of fairness and

due process as they apply in the t4ontana adjudication.

I'lhen interested persons articulat.e many of their concerns

about the adjudication process, !hey speak with catch words

that include concepts of "due processn and negual protection.n
It is imperative that Ehe Commiltee understand what t.hose con-

cepts riean in the context of the Montana adjudication.

The principles of due process and equal proLection of the

laws are both contained in the Fifth and Fourteenth Amendments

to the Unit.ed States ConsLitution. The Fifth Amendment pro-
hibits federal deprivaLion of life, liberty, or property without
due process of law, and the Fourteenrh Amendr,tent prohibits any

state deprivation of the same.

Procedural due process concerns lhe fairness of a process

or procedure used by the government to affect a person's life,
liberty, or property. The minirnal procedural safeguards
required under the federal constitution require that an affected
person be given notice of an intended action, that the person

be given a meaningful opportunity to be heard about the matter,
and Ehat any clecision about that matter be nade by a fair and
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ir,rpartial decision naker . Considerat ions of procedural due

process only ar ise when a protecled interest such as 1 ife,
liberty, or property is involved. C1ear1y, water rights are
recognized as real property in l,lontana, and their owners are
entitled to due process in governmental actions affecting those
property interests.

?ire requirements for notice and the nature of the opportun-
ity to be heard vary according to the type of interest involved.
The ir.rpartiality of Ehe decision maker is a constant require-
ment.

Substantive due process and equal protection of the }aws

address wheLher the substance of a law, rather than the pro-
cedure employed to inplenent the 1aw, is constitutional. Sub-

stantive due process requires that a Iaw or procedure be rea-
sonable in relat ion to the governmen t' s power to enact i t .

equal protection of the laws protects against improper legal
classifications which have the effect of treating similar people
i.n dissirnilar nanners.

?he major ndue processn issue raised in the Montana adjudi-
cation involves procedural due process and bhe adequacy of the
hlater Court process to provide both notice and an opportunity
to be heard. As discussed in the body of the report below, Ehe

issue is whether the statutory provisions as implemented through
the Water Court's practices provide claimants and other inter-
ested persons adequate noLice of the nature of claims and an

adequate opporLunity to file objections and to be heard about
their clains and those Eo which they object.

The "egual protection'issue involved in the l,lontana adju-
dication involves the question of whether the application of
varying and evolving water rights examinaLion cri.teria and pro-
cedures urrcorlstitutionally has treated similarly situated
individuals in imperr,rissibly dissir.rilar rilanners.

-1 1-



!'ihaE the Committee needs to keep in mind when evaluating
these issues is that neitiler the odue processn nor the'equa1
protectionn pr inciples exists as an abstraction in a vacuun.

Both apply to real world condilions. ?hey are invoked, when

necessary, not by some bhird party who expresses concern that
an abstract pr inciple has been violated, but rather by the
owner or claimant of a water riEht who can show 1) that there
was, in fact, a failure of due proCess or equal protection, and

2) that such failure resulted in the loss or inpairment of his
water right. Anyone who could make such a showing would be

entitled to judicial relief from that loss or impairment.

I^ie emphasize lhat such relief comes about in our

governmental system through a iudicial, not a legislative,
process . Leg islat ive act ion becomes appropr iate only when a

flaw in a 1eg islat ively-created inst ilu t ion requ ir es tha t a

claimant be depr ived of his due process or equal protection
r ights.

Our analysis of the l,lontana adjudication syslem revealed no

institutionally-nandated procedure reguir ing the violation of
due process or equal protection principles. As a result, if
any due process or equal protect ion probler,rs actually ocCur, it
will not be because the system is flawed, but rather because

some part icipant in the process causes the problem. Should

that actually occur, the Courts are open to correct any such

abuse, and we have seen no evidence to suggest that any Montana

Court would shirk its duty in that regard.
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A. DNRC ROLES, PRACTICES,

COURT.

Analyses of questions
DNRC and its relationship
cation process were centra

ANALYSI S

AND RELATIONSHIP WI TH TIIE WATE R

concerning the roles and practices of
with the Water Court in the adjudi-

1 to our task.

Sgpar_at lon _of Powqr g .

The separation of powers doctrine, which is unique to the

constibutional jurisprudence of the United States, was adopted
by the people of Montana in their constiEution. In order to
assure lhat l,lontana's system of governmental checks and balances
works, the doct.r ine of separation of potrers requires thab no

one of the three branches of government may exercise the polrer
granled exclusively !o the other two branches of government.

The specific questions raised are (I) whether the DNRC, a

department of the executive branchr uolawfully exercises a

judicial power when it develops factual inforraation under

section B5-2-243, MCA to be used by the Water Court in the
adjudication of pre-1973 waEer rights and (2) whether the vJater

Court improperly exercises executive power in controlling the
activities of the DNRC under t.he same statute.

tlith respect to the first question posed abover w€ conclude
that while such investigative acEj-vities may have Eraditionally
been viewed as being exclusively within the scope of the
judicial adjudicarory function, t4ontana case law indicaEes that
the development of such information by DIIRC and its use by the
Court. is appropriate and not constitutionally suspect.

1.
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Article II1, section 1 of the Montana state constitubion
provides for the division of the power of the state government

among three distinct branches, the legislative, the executive,
and the judicial. I t furEher prohibits any persons charged

with the exercise of a power belonging to one branch from exer-
cising any power properly belonging to another branch. Article
VII, section 1 vests the judicial power of the state in lhe
state Supreme Court, the distriCt courts, justice courts, and

other Courts as may be provided by law. Under Article VI, Sec-

tion 4, the Governor is vested with the executive power to see

that the state laws are faitltfully executed.

Two general principles erierge from the judicial decisions
interpreting the Montana constitutional separati.on of Powers
provision. First, the separation of functions of the three
branches need not be absolute and exclusive, and Some overlap
of functions is perniss ib1e. I Second , if the performance of
a legislatively delegated function can only result in the exer-
cise of the judicial power through subsequent, independent
action of the Court, the performance of the function is valid
and does not violate the doctrine of separation of po*"r=.2

Under these decisions, the lJater Court's employment of DNRC

to perform factual invesLigations appears constitutional.
DIiRC's investi-gations provide a source of f actual inf ormation
to the Water Court for completion of the adjudicatory process.
The conclusions of DhiRCrs investigative inquiries are not bind-
ing on the Water Court or on the affected parties and therefore
cannot be independently operative. The Water Court retains the
ultimate power to make the factual findings from an evaluation
of all the evidence before it, not just the evidence resulting
frorn the DNRC invesbigation. The Water Court retains the dis-
cretion Eo rnake whatever findings from the evidence before it
which may be reguired to pronounce final judgment as to whetirer

or not a water right exists.
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Addressing the question of whether the water Court improp-
erly exercises executive power in its control of DtiRCrs activi-
ties under section 85-2-243, MCA, we conclude that this control
is within the bounds of the separation of powers docErine.

The 'judicial power is the power of the court to decide and

pronounce a judgment and carry it into effect between persons

and parLies who bring a case before it for decisj.on.n3 th"
executive power is to nsee that the laws are faithfully exe-
cuted.'4

Statulory Iaw gives DNRC several
adjudication process: as a claimanE,
claims verifier. Additionally, DNRC

authority for post-July l-, 1973 water

roles in the water r ight
as an objector, and as a

acEs as the permitting
r ights .

Ii1 i-ts role as a claim ver if ier under section 85'2-243,
MCA, DNRC was given no independent, executive discretion to
exercise. The statute provides that DNRC is to perform this
function subject to the direction of the water judge. That
being the case, faithful execution of the law by DNRC requires
that it act at the direction of the water ludge when perforning
the functions set forth in section 85-2-243 t MCA. Since the
Legislature gave the agency no independent executive discretion
to exercise vrhen perforrning that role, the Water Court's
direction of the agency's efforts in such matters cannoE be in
violation of the separation of povrers doctrine.

Thus, Lo Ehe extent that tt:e water
ties of DI{RC in its performance of
under section 85-2-243, MCAr D€ither
is improperly exercising or impinging
of power belonging to the other.

judge directs the activi-
the functions enunerated
bhe water judge nor DNRC

upon the proper exercise
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Concern has been expressed that the Water Courts are
attempting to or have attempted to totally control DI{RC's

'executiven activities in verifying claims. As discussed
abover the direct response to those concerns is that the DNRC

has no "executive" authority as a claims verifier and acts in
that capacity only as an arm of the judicial branch. The

MonLana Suprene Court has adopted that analysis of the sEatutes
in holding that DNRC has no independent executive author ity
under the claims verification statutes, and that DNRC acts at
the direction of the Waler Court.5

The Montana Supreme Cour t also observed that no factual
record had been presented to it showing that the Water Courts

were improperly attempting to exert control over activities of
DNRC in areas where the Legislature had given the agency

executive discretion, such as the funct ions of representing
state interests aS claimant and objeclor. In our investigation
we found no such atEempt at Wat.er Court control of executive
functions. It is clear from our reading of the 1aw that if Lhe

Irlater Courts attempted to exercise such an impermissible
control , DNRC could expect, upon nak ing a proper factua I
recor<1, to receive relief fron such action by the l'lontana

Supreme Court.

The l^later Court has maintained a tight control over DI,IRCrs

activities in the verificaLion process, but has not intruded
into the DNRC's discretion and activities concerning its roles
as claimant and objector in the adjudication. It appears that
the Water Court t s extensive, yet appropr iate, control of DNRC

in the verification process has generated an unfounded concern

which is not substantiated when the facts are viewed in the

context of separation of powers analysis.
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2. DI'IRC's Multiple Roles.

Under a number of differenE legislaEive directives, DI{RC

per forms a number of different funcEions affecting determina-
tions of rights to the use of water. DNRC may act in its own

right as an executive agency as a claimant of water rights or
as an objecEor to water right clains of oEhers. It acts for
the Water Court in a judicial role as an examiner of facts
concerning water right clains of oLhers. ninally, it acLs as

the pernitting author iLy for all post-JuIy 1, 1973 water
rights. As we understand DNRCtS internal structure, each of
those separate roles is inplemented through a separate bureau
consisting of individuals wtro do not consciously coordinate
their activities or share information.

?he specific question which \,re were asked to address is
whether an impermissible institutional conflicf of interest
results from the various divisions of the DNRC exercising their
discretion in Ehe performance of the different rol.es assigned
to the DI{RC by lhe legislaLure.

Prohibitions against governmental institutional conflicts
are addressed in arEicle III, section 1 of the l,lontana consti-
tution, which provides for the division of the power of the
state government into the three branches, legisIaEive, judicial,
and executive. Separation of powers issues typically ar i.se

when the exercise of a porrrer by an agency or department of one

branch of government impedes the exercise of a governmental
power belonging to another branch of governmenE.6 The separ-
aEion of powers issue also nay arise when an agency of one

branch atLempts to exercise the power properly belonging to
anoLher branch.T These separation of powers issues deal pri-
mar ily with conf l j.cts bet.ween governr,lent branches, not with in a

governnent agency.
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In Irl Re ActiVities of the Department of Naturaf Resources

and ConservationS it was argued that the var ious roles of
DIJRC as a water r ights c1a imant, potent ia1 ob jector f or st.ate

interests, and advisor to the itat.er Court give r ise to potential
due process objections because of institutional bias. ihe
Ilontana Supreme Cour t was not required to dispose of that
issue, buL did note that the adjudicatory scheme in the state
of Ar izona had been upheld by that stale's Suprene courl
because the executiVe adjudicat.ory function was separated from

the ownership function of the state.

Of par bicular impor tance to the Ar izona Supreme Cour t was

tlie fact thaL, although the Department of water Resources (DwR)

had multiple roles in connecEion with the adjudicatory process,

DtlR did not act as a participant, i.e., was not a claimant or

objector. In contrast, the DNRC, in addition to its role as

claims verifier, is a participant in the adjudicatory process.

The separalion of its various roles by bureau within the DNRC

is therefore crucial.

1n apparent recognition of the need to keep separate DNRCTS

various roles, the legislature provided the Water Court with
authority to strictly control DNRC's investigative activities
in orcler to ensure that the information so generated is used to
assist the i,Jater Court in its adjudication of claims and does

not bleed over to benefit DNRC in its role as claimant or

objector. Because of DNRC's multiple missions, it is important
that the verj"fication process conducted by DNRC as a judicial
activity be thoroughly controlled by the llater Court. ?he

trJater Court has exercised pervasive control, obviously
aggravating DNRC's perceptions of its executive prerogatives
but, in our view, fuIly in accordance with the statutory scherne

which separates the judicial function of claims verification
f rom the executive f unctions of representing I'lontanars state
interests as claimant and objector. Tight Water Court control
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of DNRC ver ificat ion, Ehen, is essential in
from claims of institutional bias and conflict.

insula t ing DNRC

Judging the current institutional arrangement by principles
in the applicable case law ]eads us Lo the conclusion lhat as

long as the current practice of insulating one function fron
another continuesr no 1ega11y prohibited institutional conflict
of interest need arise. These multiple rol-es create no clear
lega1 confl ict when they are implemented through separate
functioning units of attorneysr €ngineers, and staff.

It is clear, however, Ehat the continuation of the present
multiple mission directive to the DNRC could lead to mischief
if the present departmental protocol for avoiding such problens
were to change or fail. BUE even with that protocol in place
so as to avoid a conflict in factr the rj.sk of [he appearance
of conflict will continue. That problem need not be so bother-
sorne, however, because the appearance of conflict standards
applicable to the practice of law do not apply to prohibit
simultaneous implemenLation of multiple prograr,ts no\./ required
of DI{RC.

Because of these considerationsr w€ conclucle that there is
no compell ing Iega1 requiremenE that the legislature act to
reassign one or more of the functions now perEormed by DNRC to
some other existing or new agency in the executive branch.
Rather, the determination of whether, as a natter of policy,
such changes would be appropriate rests in the sound discretion
of the legislature as it balances a need to avoid the risk of
having a conflict in facE occur against the cost of making such

a reassignment.

Adequacy of CIaims Examination.

Questj.ons have been raised as to r,rhether the claims examin-
ation processes used by the DNRC since 1979 have been adequate

3.
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to provide the Water Courts with reliable verification evidence
which those courEs can use in completing the adiudication pro-
cess. Such questions have been raised, in this contexl and

others, because of a perception by some that a large portion of
the more than 20 0 r 000 c1a ims wh ich had been f iled may have

erroneously claimed exaggerated quantities of water.

The instruct.ions for the conpletion of water righl claims
which were provided to water users by DNRC and the l,Iater Courts
were comprehensive and, to anyone who is experienced in such

matters, clear and understandable. I{evertheless, with So many

thousands of claims being filed by claimants not experienced in
such matters, it would not be surprising that nany may have

been confused about what to file for and how to complete the

cta im forms . G iven the nature of human beings, undoubtedly

some claimants could be expected to exaggerate their claims
intentionally, while other exaggerations may have occured

through inadvertence or misunderstanding. Iloweverr w€ have not

been persuaded frorn the evaluation of the available evidence
including Wrigllt Water Engineers' investigation, that there has

been a deliberate, wholesale and pervasive exaggeration of
claims. Even if there were, the claims ver ification procedures
author ized by tire statute and now implemented under Supreme

Court rules can provide a tool for the trfater Courts to use in
correcting any excesses found to exist while processing amd

evaluating the validity of claims now before them.

Attached to th is report as Appendix I is !,Ir ight tnlater

Engineers' technical memorandum descr i.bing its investigations
on this process and its conclusions on the issue of the

accuracy of decrees and the clairns exanination processes.

We found that the claims examination process and procedures

DNRCr os they have evolvedr &fe adequate Lo determine the
istence and the nature of pre-July 1, L973 appropriative water

of
ex
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rights. The data and standards on which a DNRC examination is
based are probative of the existence and nature of such rights.
They are the kinds of information which would be acceptable in
a judicial proceeding as relevant evidence, and they are the
kinds of data and standards that water right engineering experts
normally uEilize to determine the nature and existence of such

r ights.

The initial data sources used to verify irrigation rights
are aerial phoEography, topographic maps, and the Montana Water

Resources Surveys for lhe various counbies. These data sources
are utilized to determine points of diversion and the location
and extenE of irrigated land areas. DNRC assigns no particular
weight or ranking to these various data sources and considers
aII data sources in verifying a c1aim. Thus, the use of post-
1973 aerial photography to document pre-Ju1y 1, 1973 irrigation
practices, while reasonable in itself, is balanced by the
ava ilabil ity of lhe other data such as the county wat.er use

surveys which used nany data sources, including field inspec-
tions and earlier aer!a1 photography.

the increased contact with claimants to resolve verification
questions and the increased use of field investigations under

the new Supreme Court claims examination rules has improved the
verification process. The question is whether the verification
of claims under the original process (as evolved and amended

until the pronulgaEion of bhe new rul,es) was adequate to verify
the existence and nature of water r ight claims. We believe
that. it was, when coupled with the judicial process established
by the waEer CourE and the availability of objection to claims
in the Water Court.

Any adjudication of water r ights requires affecEed water
users to appear and def end their interests . I'{ontanars ad j ud i-
cation has followed that pattern, and significant modifications

-2L-



of clair,rs have resulted when ob jecEions are made. Given this
process and Our suggested remedial meaSures, we see no 1ega1

deficiency because all or rnost clains are not field investigaEed
at state expense.

rfficiencv of Examination Process.

i,Ie f ound !he DNRC examinat ion process to be ef f ic ient . The

process is rational and progresses through reliance on the most

probative available eVidence before expanding the inquiry to

additional sources, claimant contacL, and field investigations.

The efficiency of the DNRC examination process results from

three apparent facEors . F ir st, DNRC does not have a budgeE

adequate to investigate every claim by thorough field examina-

tion within the time schedule for completion of the overall
adjudication currently projected by the Water Courts. Conse-

quently, DNRC has necessarily developed and implemented effi-
cient pract ices . Second, DNRCr s substant ial exper ience in the

Powder River Basin adjudication allowed it to develop an insti-
tutional perspect.ive and approach to the most efficient utili-
zation of available resources in carrying out its verification
mission. Thirci, the new claims examination rules have essen-

tia1ly institutionalized an efficient and logical process for
the examination of claims.

Sufficienc of Claimantst Access to DNRC Inforrnation.

We were asked to evaluate whether a water right claimant
has sufficient access to the DNRC records to permit him to

develop an informed determination of whether and how to deal

with the information relating to his claim and whether to par-

ticipate in the process of adjudicating the claims of others.

5.
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we found that water r ight cla imants and the publ ic in
general have adequate access to DNRC records concerning water
righE claims. Microfiche copies of aII claims are available in
the nine field offices for public inspection. Ilard copies of
the basin decrees are available in the field office for each

basin. Those copies are also available for Ehe public in the
district courts. FurEher, the Water Court has a microfiche and

a hard copy file of all claims. Copies of DNRC records can be

ordered by phone or correspondence at relatively modest cost.

Because of the number of clains involved and the inherent
difficulties in organizingr Illdintaining, and updating informa-
tion on claims for the entire staEe, access to infornation about

claims may be difficult or confusing for some persons not com-

fortable with or confident in dealing with governrnental systems.

Thus, in individual cases persons may experience difficulty in
accessing informat ion. NeVertheless, based upon our under-
standing of Ehe systems and capabilities of other jurisdictions,
I,lontanars computer-based and prof essi-ona11y-staf f ed System is
quite super ior .

Claimants' Perception of Fairnes .

We were asked to Ery to find out how various claimants per-
ceive their treatment throughout Ehe clains verification
process.

The results of our interviews and surveys lead us to con-

clude that claimants predominantly perceive that. they are being
treated fairly by the claims examination process, including
DNRC I s activities. As inight be expected, tire specLrum of views

held by claimants and their attorneys ranges from those who

believe that the agency has been quite helpful to t.hem in clar-
ifying and correciing Lheir claims to those who believe any

DNRC inquiry is intrusive and unnecessary, OveraII, however,

6.
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the claimants perceive that the process is fair and noIivated
by an intent to implenent an accurate adjudication for the ben-
efit of all water users.

Some state, federal, and private water interests have

expressed concerns that while the majority of private claimants
may feel they are being treated fairly, they are substantially
unaware that oLher claimants of rights frora common sources of
supply may have filed inflated claims which might cause harm in
the future after the adjudication process is completed. While
these may be valid concerns, the limilation of water rights in
future changes of use or in future modificabions of facilities,
as recommended in subsection D.1. be1ow, can remedy much of the
potential harm from erroneous claims. Moreover, the renotice
ancl add i t ional ob ject ion per iods for prel ininary decrees ,

recommended in subsection 8.2, will provide additional oppor-
tunities for investigation of claims by public and private
interests.

WATER COURT PRACTICES AND PROCEDURES.

In addition to our inquiry int.o the practices and procedures

of DNRC, we were asked to inquire into the practices and proce-
dures of the hlater Courts.

gxtent of Var iance in ProEdures and Guidelines Applied
to Claims.

We Lrere asked for our opinion as to whether the application
of differing procedures and guidelines during the adjudication
process may have created problems requiring legislative cor-
recE ion.

The procedures and guidelines utilized in the examination
of water right claims have evolved continually and subsbantially

B.

1.
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since the inception of the adjudication process. From August
1982 t.hrough February 1986, DNRC reports that 35 updates were

made to the claims ver ification manual, including a total of
336 changes affecting the outcome of examination of claims.

While stricE uniformity of adjudicatory guidelines and pro-
cedures may be desirable as a policy matter, such uniformity is
not legally required in Ehe adjudication process. Th is is
because Ehose procedures and guidelines serve only to provide a

franework for the developnent of evidence and issues to be

deternined by the I,Iater Courts in the ad judication process.
The guidelines do not preclude subnission of evidence to rebut
the guideline. ?husr so long as aI1 claimants are provided an

opportunity to be heard in !he presentation of their own evi-
dence about their own claims and to rebut any evidence about
their own claims developed by DNRC or others, there is no 1egal
problerl inherent in the use of the evolving or dif f er ing pro-
cedures and guidelines in the adjudication process. Due process
is afforded parties. Similarlyr so long as one who chooses to
participate as an adversary in the adjudication of another's
claim can be heard in the presentation of his evidence and

argumerlts, he cannot complain of any Iack of uniformity in the
procedures and guidelines occurring in the process prior Lo his
opportunity to be heard.

Procedures and guidelines utilized in Ehe water r ights
examination have varied among and even within the various sub-
basins which are the subject of issued decrees. If the legi-
slature inEended as matter of policy to irave a single, univer-
sal1y applicable set of procedures and guidelines for the adju-
dication of aIl pre-Ju1y I, L973 water rights claj-rns, that
object ive has not been achieved through the present process.
As a matter of legaI sufficiencyr Edther bhan policy, however,
i"re conclude that bhe varying guidel ines and procedures which
have been applied in Ehe development of relevant factual data
need not create any infirmities in the resulting decrees.
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DNRC has concluded that the application of the new Supreme

Court examination rules in basins where examination under the
otd procedures was initiated but not completed will result in
practical difficulties in the preparation of decrees for these
basins. Consequently, DNRC has recommended that some partially
examined bas ins be completely re-examined utilizing Lhe ne\./

ruIes. I'ie understand that the Ch ief !,later Judge has enLered an

order directing DNRC to examine and re-examine four of these

basins under the new rules. l'le assume that the Court will
address any other problems or that appeals to the Supretre Court

will do so. tJe find no issue here which requires legislative
attent ion.

A{equagy of Notice of Adjudication Proceedings.

We were asked to determine whether the notice procedure

followed under the present statute is adequate to satisfy the

requirerlents of both state and f ederal law.

The principal 1rischief sought to be remedied by the adoption

of the present adjudicaEion procedure vras to avoid the pre-
viously unsatisfactory parbial adjudication of some rights on a

sLream system which was not binding on anyone not a party to
that proceeding. The objective of the new procedure was to
provicie a vehicle for adjudicating aIt the pre-Ju1y 1, L973

water rights in a stream system by means of a decree binding on

the wor1d. To achieve this result, it became necessary to pro-
vide a melhod for the court bo acquire jurisdiction over all
persons who may be affecLed by the adjudication. That method

consists of the court providing notice, actual or constructive,
of the pendency of [he proceedings to all who might be affected
thereby and providing them a reasonable opportunity to appear

and be heard on lhe matters affecting lheir interests. Affected
persons who have not been provided adequate acLual or construc-
tive notice of such rnatters would not be bound by an adjudica-

2.
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tion decree and the purpose of the statutory proceeding would
be frustrated.

The applicable statute, section B5-2-232, MCA, provides for
the issuance of noEice of a preliminary decree. The receipt of
such notice allows water users to investigate and obiect to
claims of ofher users which may affect their rights. The

statute as applied by the i^Jater Court requires the Water Court
to serve a notice that the preliminary decree is available on

each person who has filed a claim of existing right within the
same subbasin. The notice must also be served upon persons who

have been issued or who have applied for permits as well as on

those whose r ighEs are based upon a federaf reservation.
Fina1ly, the statute requires that lhe notice shall be served
on 'other interested persons who request service of the notice."
Presumably, the latter provision permits any person to request
and receive not. j-ce of the issuance of any preliminary decree.

The notice procedures required by the statute and followed
by the Water Courts with respecL to the adjudication of rights
wi thin each subbasin appear Eo be adequate to ach ieve the
objecLive of tlre 1aw wibhin bhaE subbasin, excepL thaE the
90-day objection period may be too short in sone cases because
of tl:e number of claims decreed. As discussed below, a length-
eni-ng of the objection period is recommended. However, because
a stream system is conposed of a number of subbasins deriving
the ir source of supply from the same stream or tr ibu tar ies
thereto, the question arises as to whether the statutory noLice
procedure is adequate to permit a claimant in one subbasin to
receive timely notice of claims decreed in another subbasin
which could affect his water right, so lhat he may have a rea-
sonable opportunity to appear and to object to the r ights
decreed in the other subbasin.
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The staEute as applied provides
the issuance of preliminary decrees
bas in unless those cIa imants have,

sonsrr nrequested service of the not

no procedure for notice of
to claimants outside a sub-
as "other interested per-

ice. n

I t is ar guable that, because of the widely d isseminated

no|ice of the pendency of the adiudicati.on proceedings through-
out the state, a water right claimant in one subbasin could be

held to have received constructive notice that rights in another

subbasin possibly affecting his r ights were also going to be

adjudicated. Under such a theory, the affected claimant could
request service of notice under the sta[ute or be held to a

duty to inquire about the status of the adjudication proceedings

in other subbasins so that he could make a timely appearance in
those proceedings to protect his rights.

Such a rationale would be analogous to the one that pre-
vailed in Colorado prior to I969. There, even though there was

no procedure for the proVision of actual notice among water

distr icts ( subbasins ) , the courts foltowed the constructive
notice rule to make the decree in one water district binding on

the o\^iners of water r ights decreed in another . But there, a

claimant in one water district could challenge a right decreed

in another water district by an independent proceeding outside
the adjudication process if the action were brought within four
years of Ehe entry of the decree. After the expiration of the

four-year period, no further remedy was available.

In our view, the situation in Montana is sufficiently dif-
ferenl from that which obtained in pre-1969 Colorado to require
Iegislative attenti.on. Montana 1aw does not require notice of
a prel iminary decree to be given to all potentially affected
persons, and it contains no provision for post-decree challenges
except for di.rect appeal of litigated issues. WhiIe the rights
of downstream or upstream water users outside the subbasin nay
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be affected by Ehe adjudication of prioritj.es within the sub-
basin, they are not provided with notice of the adjudication.
Without such notice those other users outside the subbasin can-
not be made constructive parEies to the action and be bound by

Ehe decree h,ithin the subbasin.

To assure t.hat the entry of adjudication decrees wilI be

binding on aI1 users in a river system in cases where decrees
have already been issued, the law should be amended to require
that objection periods be reopened for those decrees which cur-
rently are al Lhe preliminary decree stage and for the current
final decrees pursuant to notice provided Lhroughout the entire
affected stream system by newspaper or other media at least
sufficient Eo constitute construcEi.ve notice for purposes of
due process. Objections to any claim could be filed only by
persons who did not previously ob ject to that. c1aim. Iiloreover,
the statute should require that such a notice procedure be

inplenented for the issuance of aI1 future preliminary decrees.
This will require remedial Iegislation to provide for an addi-
tional or clarified notice provision dealing with Ehe avail-
ability of preliminary decrees and extending the objection
period for such decrees.

Final decrees are in repose and are binding as aiilong all
claimants within the subbasins which have been so decreed. If
such decrees also t/ere reopened by renotice and an additional
objection per iod, a judicial challenge to the need for any
renedial notice could precipiLate appellate review and a deci-
sion of the due process adequacy of the current noEice proce-
dure.

ExcepE for the problem wiEh notice as between related water
basinsr w€ find thaL the manner of notice is generally suffi-
cient to sat isf y both state and f ederal law requirernents. l{hi1e
many of the issued preliminary decrees are extensive and involve
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thousands of clains, the organization of those claims within
those decrees is conmendable. The decrees may be accessed by

reference to parIicular source, owner name, location of point
of diversion r ot pr ioriEy date. Thus, interested water userS

are not required to review the entirety of a massive decree to
discover the naEure of other claims lvirich riay require their
invesl igat ion . I f a user is interested only in a par t icular
source, the inquiry can be narrowed by use of the appropriate
index . Likewise, if a user is concerned only i,rith pr ior ities
senior to a particular date, the index again provides a vehicle
for limiting the scope of Lhe investigation.

t.

As vre report in subsection E.1., the stalutory abandonrnent

of water r ights for failure to timely file claims is 1ega1.

The Water Courts have included in decrees ltlater rights which

were claimed after the filing deadline. The decrees apparently
identify these as rights as having been filed late. We conclude

that the decrees for Ehese late-filed claims, if enLered as

final decrees, wiII be void as to those claims. For that
reasonr w€ believe that the practice of decreeing late-fi1ed
clairns should terminate. Moreover, a Water Courtrs refusal to
decree such a claim could provide the foundation for an early
appeal to tire l4ontana Supreme Court for a definilive disposition
of the issue.

Montanars statutory law does not contemplate filing of late
objections to a preliminary decree. The principle issue raised
in regard to n late object ions" Concerns whether the Water

Court's apparent practice of requiring that the claimants of
water rights based upon state appropriation doctrine whose

rights are included in a "temporaryn prelirninary decree must

object to Lhe claims of other appropriators afEer the issuance

of a temporary preliminary decree and, if they do not object,

3.
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whether such claimant.s can be bound or precluded from objecting
to claims included in the Eenporary preliminary decree when a

prel ininary decree is issued incorporating federal and Indian
claims.

We are convinced that l4ontana law presently conEenplates

the enEry of " temporary" prel iminary decrees by the Water

Court.9 We have concluded, however, that there is no author-
ity for using tenporary preliminary decrees to achieve binding
resolution of issues affecting state law-based water r ight
clailns prior to the entry of a prelir,rinary decree. Such use of
temporary preliminary decrees apparently is contemplated under

RuIe 1.II (7 ) of Ehe July 15, 1987 clairns exarnination rules, but
it is not statutor ily author i.zed.

Under the current statutory scheme, if a state law-based

claim is adjudicated in a temporary preliminary decree, persons

concerned with that claim lega1Iy can wait until the preliminary
decree is issued concerning Ehe claim before filing an objec-
tion. Such an ob jection should not be i-nterpreted as a 'Iate'
objection on the basis that no objection was made to the tempo-

rary preliminary decree.

The legislature could I if it wished to do so as a rlatter of
policy, consider changi.ng the statutory process to expressly
provide that temporary preliminary decrees can be issued and,

pursuant Eo notice and objection process, result in binding
deLerminations of state law claims. Consideration of both due

process and equal proEection would require that such legi-slation
provide a mechanism rvhich would authorize the filing of "Iate
ob3ectionsn to previously issued Eemporary preliminary decrees.

-31-



sufficiency of Water Court Adjudication Schedule to
Insure Due Process.

As set forth in subsection 8,2 . , we be1 ieve Lhat i t is
necessary and desirable to provide an additional notice and

objection period for prelirninary and final decrees. Because

the objection period must be long enough Eo provide a meaningful
opportunity to review and evaluate the decrees and file appro-
priate objections, the Water Courtrs existing time line for
completion of all adjudications appears unrealistic. Because

of these factors and others described under subsection D.4 of
this report, we do not now see any special need to continue to
expidite the process, but rather believe the state can comfort-
ably afford Lo have it carried out at a more deliberate pace.

Because of the riagnitude of the number of clair,rs adjudj.cated

in many subbasins, and because under a revised notice procedure

water users may be obligated to examine and evaluate several
decrees within the Same relative Eime spanr W€ recommend that
the period for filing objections run for at least one year after
the notice of availability of that decree.

Optimum Ad judigation Schedule.

A modified notice and objection procedure lengthening the
time for filing objections after the issuance of preliminary
decrees and reopening existing preli.minary and final decrees by

aciclitional notice and ob jecti.on per iod wilt necessar i1y lengthen
the schedule for completion of the staEe-wide adjudication. The

process will be lengLhened by several years.

in addition to the foregoing considerationr we expect that
the implementation of the new claims exanination rules will
lengthen the time for completion of the entire adjudication.
DI.IRC contacts with claimants to resolve questions about c1a ims

5.
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and DNRC field investigations of clairas wiLl both increase under

the new ru1es. Unless DNRCTs manpower is increased, inplement-
ation of the new rules will lengLhen the examination and adjudi-
cation process.

Sufficiency of Claimantsr Access to Court Infornation.

WaEer right claimants generally have sufficient access to
trIater Court information. In particular, as described in sub-

section B.9., water right decrees are readily accessible.

There appear to have been problems in the past with the
Water Courtrs refusal to disclose ver ificat.ion procedures and

standards. The Water Court viewed questions about procedures

and standards as an interference with its mandate to expedi-
tiously adjudicate claims. Those problems now appear to have

been resolved

Concern has been expressed that Ehe l,later Court does not
ma j-nta in an index of dec is ions or issues . Because of th is,
some litigants feel that they have been foreclosed from parti-
cipation in decisions on issues which the Water CourE may Iater
apply to their clains. However, all litigants have an oppor-
tunity through the objection process and the appellate process
to seek the correction of what they perceive to be errors of
l-aw or fact which may be applied to their claims. The fac!
Lhat they may not have had an opportunity to litigate such

issues with respect to claims of others does not deprive them

of the right to litigate such matters fu11y with respect to
their own claims. ro date, major legaI issues such as tr{ater
Court constitutionality, validity of late clains, and adequacy
of not ice have not been appealed to the I'lontana Suprerie Cour t
to provide case 1aw guidance for future litigation.
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Efficiency of Water Court.

The Water Court is highly efficient in the adjudication of
claims. The Court has a well organized and dedicated staff
which includes water judges, water masters and supporting cleri-
cal personnel. The staff meets frequently with the chief water
judge and the other water judges to discuss the progress of the

var ious adjudications and problem areas which require the

Court I s direction.

The objectives of the l.Iater Court are simple: to expedi.-

tiousJ.y process claims and to enter decrees which accurately
prioritize and quantify water rights in river basins or sub-

bas ins .

To identify t.hose claims which, because of irregular ities
or because of object ions fi1ed, require formal or informal
hearings, the Court has devised an economical System of inquiry
by telephone conference. Formal hearings are conducted, usually
at the request of atLorneys representing the claimant or objec-
tors, or both. Formal hearings are generally conducted in open

court. Rules of Civit Procedure apply but are not often invoked

by the Court or the parties. Informal hearings are generally
conducted by telephone Conference. Most cases are processed by

informal hearing procedures.

The adjudication process contemplated by lhe 1979 Act as

well aS Lhe Water Court procedures envision claimants and

objectors having the opportunity to adjudicate issues pro se.

Lawyers are not excluded from the process, but the sheer volume

of claims means that most claimants proceed through Lhe water

adjudication process without the assistance of legaI counsel.

CIa imant contact has been expanded under the examination

rules promulgated by Lhe Supreme Court. The Water Court staff

7.
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investigates claims whenever any elenent of a water right is
unclear, quest ionable, or contains discrepancies. To assist
the staff in identifying claims thal require additional invest-
igation, the Court, with the assistance of the DNRCr has estab-
lished certain guidelines such as flow rates and volumes for
water usage which, when exceeded by a claimant, autonatically
select thaE claim for further investigation. Although the
guidelines may be somewhat arbitrary, they provide a guide for
deterr,rin ing reasonableness of c1a ims , and the cla imant is pr o-
vide<l anple opportunity Lo prove that he is entitled to adjudi-
cation of the clain as filed.

There have been over 203r000 claims filed, of which approx-
imately 130r000 are in the process of being included in "tem*
poraryn preliminary decrees or prelir,rinary decrees. Approxi-
mately fifty percent of all cases are seLtled by Water Court
status conferences, which are conducted principally by tele-
phone. Tapes of these conferences are maintained, and the
quality of the tapes listened to appears to be good. If the
cases are not settled at status conference, then a hearing is
scheduled and those proceedings are also taped.

The chief water judge assisted in the preparation of forms
utilized by claimants and objectors in the adjudication process.
The forms and insEructions for completion of the forms are
expressed in nlay' terminology as much as possible.

In conclusion, we cannot suggest any meaningful improvements
in the l,later Court's adr,rinistration to increase iLs ef f iciency.

ConsEitutionalrty of Water Court S .

A very recenL Iaw review analysis written by DtlRCrs chief
tegal- counsel oonald tlaclntyrel0 conclutles that Ehe WaEer

Court structure is unconstitutional and that the past and on-

B.
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going activities of the Court are void for want of iurisdiction
because water judges are not elecLed by Montana citizens. The

arguments advanced in that article are credible. Other argu-
menls supporting the consiitutionality of the l.later Court system

are equally credible.

UnforEunately, Ehe l4ontana Suprene Court does not have the
power to provide an advisory opinion in response to an inquiry
from the Committee or others as to whether the current Water

Court structure is constitutional. Absent contested litigation,
such as an appeal of a final decree bringing !he issue of con-

stitutionality to the Suprene Court's attention, the prosecu-

tion of a wr it of proh ibit ion challenging the Water Courtrs
authority, or a declaratory judgnenL action brought to test the

validity of an issued decree, the adjudication will be clouded

by the potential for constitutional invalidation.

This problem arises from the fact that Montanars constitu-
tion and statutes provide for direct elections of district court
judges while Montana law provides for the appoj.ntment of water
judges. The question is whether the appointnenL of water judges

violates the Montana constitut.ion or conflicLs with other stat-
utory provisions requiring the election of district court
j udges

The selection of district courE judges is addressed in its
entirety in arEicle VII, section B, which contemplates two

neans by which a person may become a district court judge.

FirsL, when a vacancy arises, the district. court. judge is
appoinLed for his first term by nornination of the governor and

confirnation of the senate. Thereafter r the distr ict judge

holds his office subject to re-election. Second, a candidate
may file for election to the office of district court judge and

run against an incumbent judge for that office.
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Section I conprises all that the Montana constitution has
to say with regard Eo the selection of district court judges,
and it does not mandate election of district court judges in
all circumstances. The process of selecting distr ict court
judges can be divided into two distinct processes: ( I) the
selecEion of judges, accomplj-shed by nonination and confirmation
or direct election, and (2) !he retention of judges, accor.rp-

lished by election. !he process of designating a water iudge
conflicts with bolh of these processes, albeit in different
\days.

Under section 3-7 -20L, MCA a water judge for each water
division is to be selected by a committee composed of district
court judges from all districts within the water division. The

commiEtee must select as a water judge either a district judge

or a retired district judge, section 3-7-20It MCA, for a term
of four years. Section 3-7-2A2, MCA. The water judge holds
his office subject to redesignation by the selection committee.
The use of the selection committee presumably permits lhe water
divisions's judiciary to select fron their ranks a water judge

experienced in water issues.

llontana's staEutes state that the water judge presides as a

district court judge in and for each judicial district within
the water division. ll ,hi" staLutory provision is the crux
of the problem because of the divergence between l{ontanars
selection processes for district court judges and water judges.

If the water judge truly acts as a district court judge, the
selection of a water judge by a judicial committee appears to
conflict with the constitution. While the comrnittee is limited
in its selecLion of a water judge to district court judges or
retired district court judges, the selection of a district
court judge as water judge would not avoid the conflict since
such a distr ict cour t judge has been selected as a distr ict
court judge only for one of the numerous judicial districts in
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the waber drvision. llhere a

constitution, the statute is
1)

f1 ict . " The selection of a

a separate and nore difficult

statute is in confl ict with the
vo id to the extent of such con-
retired district court judge is

ques t. i on .

The statutory provisions for the selection of water iudges
also conflict wilh the statutory provisions for the selection
of district court judges because section 3-5-201, MCA requires
that all district judges be elected.

If the water court is found to be unconstitutional, then

all of its past acts are void for lack of jurisdiction. This

would invalidate a1I the past adjudicatory actions of the Court,
i.ncluding the evaluation of claims and the issuance of decrees.

Thus, if t.he Water Court is invalidated and the adjudication
must be reinitiated, a new court would have t.o evaluate from

inception all of the claims which have previously been decreed.

The reliance in such reevaluation on prior decrees or judicial
findings would be highly questionable. l3

In support of the Court's constitutionality, it can be

argued that the Water Court does not act as a district court,
that when the substance of its legislatively-created juris-
diction and polrers are examined il is clearly a special court
created by law, pursuant Lo article VII, section 1 of the

l4ontana Constitution, free from the requirement of election
which attaches to districE court judges.

The Water Court has jurisdiction over the adjudication of
claims to pre-Ju1y 1,1973 waLer rlghts, but its iurisdiction
does not extend generally to civit and criminal matters like a

district court. Regular district courts do not have juris-
diction to adjudicate water r ights. Thus, for the statute to
say that Lhe water judge sits nas a district court judgen does

not actually vest the water judge with the author ity of a
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distr ict court judge in every judicial distr ict in his water
division. Rather, it confers jurisdiction only to address the
adjudicaEion of claims for water use. Thus, it can be cogently
argued that the Water Court is a courE nprovided by lawrn as

contenplated by l,lontana constitution, ar ticle VII, section 1,
separate and apart from the district courts.

Moreover, the apparent inconsistencies between Montana's
constitutional and statutory provisions for the appointment and

election of district court judges and the statutes concerning
selection of water judges possibly are reconciled by arl icle
VII, section 6 (3) of the constitufion, which states that 'It]he
chief just ice mdy, upon reguest of the distr ict judge, ass ign
district judges and other judges for temporary service from one

district Lo anolher, and from one county to another.' In addi-
tion, section 19-5-103(1), l,lCA provides that retired district
court judges may be cal1ed into temporary service in the water
Court by the Supreme Court. ?hrough article VII, section 6(3)
of the constitution and section 19-5-103 ( 1) , MCA, diserict
courE judges and retired district judges are authorized to be

appointed as water judges, if that position can be construed as

a n temporary service' as a d j.str ict court judge.

In
Court
retired
court,

State ex reI. Wilcox v. District Court, 14 the supreme

of Montana addressed the constitutionality of using
district judges to alleviate !he congestion in district

stating t.hat it

construe(d) arEicle VII, Section 6(3), of the
Montana Constitution to include retired judges
in the term "oLher judges' and to empower Ehe
Ch ief Just ice, upon reguest of the distr ict
judge, to assign reti-red judges for temporary
service to any judicial distr ict or county in
Montana. This provision is a constitutional
grant of power exclusive of any statutory grant
by the legislature.
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The Wilcox court gave as examples of judges who were not elected
a ruorker's compensation judge appointed by the Governor, judges

pro tempore, and the water court judges, The Court stated that
"It]he fact that retired judge's terns as district judges have

expired does not, in itself, disqualify them from exercising
judicial functio.,s.']5 Thus, the supreme Court of Montana

has held that Ehe statute providing that judges of the district
court must be elected does not overcome the constitutional power

given the chief justice bo assign retired district court judges

to sit in temporary service for a duly elected district court
judge. Therefore, the appointment of retired district court
judges to the Water Court is not uncollstitutional if the posi-
tion involves ntemporary service"l6 as a district court iudge.

!tr . t4aclntyre argues that service on the I'later Cour t's bench

should not be considered ntemporary" Service because the term

of office of a water judge is specified by statute as four
years, subject to reselection, and because the statutes seem-

ingly conIemplate an ongoing and Permanenl involvement of the

!'rater Court in the DNRC permitting process and in the admini-
strat ion of f inal decrees . tlJe have found no meaningful case

law guidance on the issue of what const iiutes n temporaryn
judicial service,

Courts are traditionally inclined to find laws constilu-
tional if there are rational and credible grounds for doing

1?
so.' ' As the foregoing discuss ion indicates, there ar e seve-
raI cogent arguments supporting the constitutionality of bhe

Water Court. Thusr w€ cannot conclude, as does Mr. l'lacIntyre,
that the Montana Supreme Cour t would f ind the water Cour t
structure unconstitutional. Accordingly, unless and until that
Court so f inds, irfe cannot recommend that the Iegislature con-
sider a massive overhaul or dismantling of the water Court
system.
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Sufficiencir of Water Court's Claims Index and Docket
S vs tern .

The l^Iater Court's clain index system is organized to enable

the Cour t, attorneys, cla imants, and ob jector s to locate and

find ample information regarding water right clains in the
rlver basins being adjudicated. The indices are designed to
facilitate locating water rights by source narile, owner narne,

poinE of diversion, and priority date. The system is adequate
bo Iocate water rights and identify clair,rants.

Docket. control is a function of bhe judicial sysEem being
dedicated to orderly adjudication of water right claims. The

system which has been created by the Water Court is exemplary.
The water judges, water masters, and clerical support personnel
have frequent meetings to review specific cases and the staLus

of a1I cases which have been assigned to the masters for adju-
dicat ion. Consider ing that thousands of claims are pending,
docket control and follow-through on Ehe claims could be a nodel
for other courEs.

10. Water Court's Criteria for Requiring Fur,ther Proof .

The adjudication systen designed by the legislature and

impler,rented by the I,Iater Court favors expeditious adjudication
of claims. Claimants are presumed to file truthful claims.
The criteria established by the Water Court provide standards
(f1ow rate and volume limitations) to evaluate this presumption.
The element of a water right most misunderstood by claimants is
the volume or annual quanti.ty of water used in the exercise of
a water r ight. The Dt'lRC plays a vital role in verif ying the
accuracy of claims where additional proof is required. F ield
investigations and discussions with the claimanEs usually iden-
tify the problem for resolution by the Court.

9.
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Under the new exanination rules, Lechnicians of DNRC at the
field offices identify numerous elements of the water rightr ds

identif ied i.n the !,lr ight. Water Engineers report (Appendix I ) .

The earlier verification process did not identify as many

issues as the current exanination rulesi nevertheless, the
verificat.ion process was directed aE the most significant con-
sumer of water in Montana, namely irr igation. lB ,h" cr iter ia
established by the Court with the assistance of DIIRC described
standards for acreage, flows, volunes and climate conditions.
For example, the t{adison Basin (41-F) described three climati.c
areas. !,iithin each area the Court, with assistance of DNRC,

ass igned volumetr ic standards for floodr SPI inkler , and water

spreading irrigation. The Court correct.ly characterized "Stan-
dardsn by defining a standard on July 25, 1984 as follows:

Standards irave been used by the !'iater Court to
aid in calculati.ng flow rate, volume and olher
elenents of a water right. These standards are
guidelines only and can be modified to reflect
an individual's own circumstances upon objec-
tion.n

The

are as

Climate
Area

specific sEandards

foI 1 ows :

Flow Systems
( divers ion ditch )

Volume (Ar/A)

or guidelines for

Sprinklers & Pumped
Diversion Systenrs
Volumes (AF/A)

3.8
3.4
2.9

per iods

the l4ad i son Bas in

I\Iater Spreadi-ng
Sys tefils r Sub-
Irrigation and
Natural Overflow
Volumes (AFIA)

iII
IV

V

The Cour t
cl imat ic areas

9.4
8.5
7.2

also included
as follows:

1.9
17
1.4

of use of water

Period of Use
( nonth-day )

4-15 Lo 10-15
4-20 to 10-10
4-25 to 10-05

for the

Climate Area

III
IV

V
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Other guidelines are described in more detail in Wright
water Engineerrs report (Appendix I ) . DNRC and the Court
concentrated, through the verificaEion processr orr verifying
irr igation claims. Communication with clairnants was not as

extensive as it is under the new exarnination rules. The

principal means of resolving deviations from the guidelines was

for DNRC Eo identify on the compuEer-generated claim abstracts
'gray arean remarks which could be resolved by the Court,
claimantr ot objectors. Under the verification process, the
responsibility for resolving gray area remarks was left
principally to claimants and objectors.

Under the new examination rulesr'gray arean remarks are
not used. Instead, DNRC technicians identify natters deviating
from the standards by 1 ist ing on Lhe cIa ims abstract ' issue
remark.' It is the policy of the CourE to "calI in" on its own

motion all " issue remarksn for resolution. This process

involves !he Court (Master), a DNRC technician, claimant, and

any objectors.

I',1 cCARRAN Al,tE t'l D l,IE l'lT COll S I DE RAT I ON S .

ijlgcarran Amgndrnent A{iudication rssues.

A rather curious r,lystique about how the nl,tccarran Amendnent'

impacEs lhe Montana water adjudication process seems fo have

come into being as that process has moved forward. We find it
curious because the amendment itself was designed Eo provide a

straightforward, simple solution to an unfortunate buE simple
pr ob Iem .

Tl:e problem was that, because of
the UniEed SLates, rtghts Lo Ehe use

federal establishment under state Iaw

be adjudicated in sLate water r ight

the sovereign imnunity of
of water clained by the
or federal Iaw could not

proceedings unless repre-
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sentatives of the United States waived lhe federal inmunity to
state court action and voluntarily subjected those r ighLs to
the jurisdiction of the state courts. As might be expected, no

representative of the United States or of tribes claiming I,{in-
ters doctrine rights was ever willing to voluntarily subject
such claims to a state adjudication process.

As a result, pr ior to the l'1cCar ran Amendment, no state in
which the federal establishment or the tribes claimed rights to
the use of water could ever have a complete adjudication of
water rights because there was no way the state process could
identify and quantify those claims. For the public lands states
of the west, where the federal and tribal establishments are
the largest landowners, the situation became intolerable. No

one could know whether his water right, once adjudicaIed in a

state proceeding, had any usefulness at all so long as the
specter of unquantified federal and tribal claims hung over his
head.

io remedy this inr-olerabIe condition, congressional repre-
sentatives of the western States persuaded lhe Congress to pass

the nMcCarran Amendmentn in 1952, By its adoption, the CotrgreSS

told the representatives of the United States that they could
no longer hide behind the doctrine of sovereign immunity to
prevent federal and tribal claims to water from being included
in state adjudicat ion proceedings if the United States was

properly invited into those proceedings and if those proceedings

vrere tr* * * for the adjudication of rights to the uSe of water

of a river system or source, * * *.n

As might be expected, challenges to the use of the McCarran

Amendnent to get Lhe United States into state proceedings have

been raised in a number of caSes. Those challenges irave

resulted in a body of law which interprets the intenl of the

McCarran Amendment and how the federal-state relationships are

adjusted by its operation.
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One challenge was based on a race to the courthouse
theory. In Colorado River Water Conservation DistricE v. United
statesrl9 the federal government had broughL suit in the
United SEates District Court for the District of Colorado

against some 1r000 loca1 water users seeking a declaration of
the governnenErs hrater righls, both those based on state law and

those based on federal reservations. Following connencerient of
Ehe federal suit, a defendant in that suiL initiaEed a state
water adjudication proceeding and, following the procedure pro-
vided f or under Ehe l'{cCarran Amendment, served Ehe United States
therein. Thereafterr the federal district court dismissed Ehe

federal case on the grounds that Ehe doctrine of abstention
required deference to the subsequently initiated state court
proceedings. The issue finatly decided by the UniEed states
Supreme Court was whether the operation of the McCarran Amend-

ment terminaEed jur isdiction of federal courts to adjudicate
federal water righLs and whether, if that jurisdiction was not
terminaLed, the distr ict court t s dismissal of Ehe case was

appropr iat.e. That Cour t held that Ehe l,lcCarran Anendment I s

consent to jurisdiceion in the staEe courts did not deprive the
federal courts of jurisdiction, but made the sEate cour!'s
jurisdiction concurrent with the federal courtrs in matters
involving federal rights to the use of water. Even sor the
Court approved the dismissal of the federal court proceedings
on the basis of nwise judicial administration, giving regard to
conservation of judicial resources and comprehensive disposition
of litigation. "20 The Court staEed:

Turning to the present case, a number of
factors clearly counsel against concurrent
federal proceedings. The nost ir,rportant of
these is the McCarran Amendment itself. The
clear federal policy evinced by that legislation
is the avoidance of piecemeal adjudicat ion of
water rights in a r iver system. This policy i-s
akin to that underlying the rule reguiring that
jur isdict ion be yielded to the Court, first
acquiring control of property, for the concern
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in such instances is with avoiding the genera-
t.ion of additional litigation through perriittiug
inconsistent dispositj.ons of property. ?his
concern is heightened with respect to water
rights, the relationships among which are highly
interdependent. Indeed r w€ have recognized
that actions seeking the allocaLion of water
essentially involve the disposition of property
and are best conducted in unified proceedings.
lCitations omi.tted.I The consent to jurisdic-
tion given by the l'lcCarran Amendment bespeaks a
policy that recognizes the availability of com-
prehensive state systems for adjudication of
water ^r-ights as the means for achieving these
goa1s.zl

The Court recognized that Colorado's water adjudication s

established a'single conIinuous proceeding for water
11

ad judication. "' So, a race to the f ederal courthouse
defeat the intent of Ehe l'lcCarran Amendment.

tatute
r ights
canno t

Other challenges to the use of the McCarran Amendment have

claims. Two of those grew out of two different adjudication
procedures which had been used in the stare of Colorado. We

ca1led upon the courts
adjudication procedures

believe a brief review of
in analyzing how well the
standard.

In one of those cases

nagre countyr23 the cou

var ious d istr ict
tricts (sinilar

to determine whether par !icular state
are adequate to resolve the federal

those two cases will be instrucLive
l,lonLana procedure meets the 14cCarran

, UDited States v n istr ict Cour t for
rts were called upon to determine

ruhether Colorado's 1943 AdjudicaEion Act proceedings qualified
under the McCarran nriver systen" adjudication standard. Colo-
rador s I943 Act author ized adjudication proceedings by

courts for separate and dist inct water

to Montana subbas ins ) encorilpass ing only a

the
Ll l5-

por -
each

chaL-
Lion of a stream system which v,,as actually located within
water distr ict.
lenged as not

Proceedings held under that statute lJere

meeting the McCarran Amendnent standard because

-46-



they did noE encompass an entire stream systen but onlyr ds in
Montana, a part thereof. In holding that the proceedings rnet

the standard, the Unit.ed States Supreme Court said:

Eagle River is a tr ibutary of the Colorado
River; and Water nistr ict 37 is a Colorado
entity encompassing aIl Colorado lands irri-
gated by h/ater of Ehe Eagle and its Eributaries.* * . We deem alnost frivolous the
suggestion that the nagle and its tributaries
are not a 'river systerir within the meaning of
the Act.. . The 'river systemf must be read
as embracing one within the parlicular Staters
jur i-sdict ion-. ,24

In L969, Colorado replaced the 1943 Act procedures with a

new adjudication systen which abolished the water districl con-

cepL. It placed jurisdi ction for the adjudication of r ights
from a whole watershed in a single water court and changed the
claim procedure so lhat an individual claimant could initiate
proceedings to adjudicate his particular claim as agai-nst all
other users, including the United States, within the watershed
whenever he chose to do so. This procedure was challenged under

l,tcCarran as being piecemeal with claims being filed on a month-

by-month basis and thus noL the kind of unified proceeding
required by the tlcCarran Amendment. In disposing of thaE chal-
lenge and holding that the 1969 Act procedures met the I'{cCarran

test, Ehe United States Supreme Courb in the case of United
States v. District Court for Water Division ttro. 5 said:

The major issue--the scope of the consent-to-be-
sued provision in 43 U. S.C. S 666--has been
covered in the Eagle County opinion and need
not be repeated here.

It is emphasized, however, that the procedures
under the new Act are nuch more burdensome on
Ehe Government than they were under the older
Act . I t is 1:ointed out that bhe new statute
contemplates monthly proceedings before a waber
referee on water r ights appl icat ions. ?hese
proceedings, i t is argued, do not consEitute
general adjudicat i ons of water r ights because
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all the water users and a1I water rights on a
stream system are not involved in the refereers
determinations. The only water r ights consi-
dered in the proceeding are those for which an
application has been filed within a particular
month. .

I t is argued from those premises that the
proceeding does not constitute a general adju-
dication which 43 U.S.C S 665 contemplated. As
we said in t.he Ear71e County case, the words
'general adjudication" were used in Dugan v.
Rank, 372 U.S. 609, 618, B3 S.Ct. 999, 1005, 10
L.Ed.2d 15, to indicate lhat 43 U.S.C. S 666
does not cover consent by the United States to
be sued in a private suit Eo determine its
rights against a few claimants. The present
suit, 1 ike the one in the Eagle County case,
reaches all claimsr P€rhaps rnonth by month but
inclusively in the tolalicy; .25'

Those decisions and the Colorado River decision were fol-
Iowed by Arizona v. San Carlos Apache Tribe of Arizona.26
The San Carlos case involved a dispute over lndian water rights
in both Arizona and Montana. In San Carlos, the United States
Supreme Court reconfirmed the propr iety,
Anendraent, of concurrent jurisdiction in
federal courts, but then stated:

The court then directed the federal distr
its concur renE j ur isd ict ion but to st.ay

thereunder while the Montana proceedings

In the cases before us, assuming that the
state adjudications are adequate to quantify
the r ights aE issue in the federal suits, and
tak ing into account the l,lcCar ran Amendrnent pol-
icies we have just discussed, the expert.ise and
administrative nachi-nery available to the sLate
courts, the infancy of the federal suits, the
general judicial bias against piecemeal liti-
gation, and the convenience to the parties, we
must conclude that the distr ict courts were
correct in deferr ing to the staLe proceedings

27

under the llccarran
both the state and

ict cour t to reta in
f ur ther proceed i"ngs

went forward and so
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that challenges to the adequacy of those proceedings could later
be considered if neces"ury.2B

Suf f iciency of I'lontana Act Under I'19Carran SEaLdar.dg.

In response to the United States Supreme Courtrs invitation
in San Carlos, proceedings framing such a challenge in Montana

resulted in the opinion of the Mont.ana Supreme Court. in StaLe

ex re1. Greerv v. conf ederaEeci salish and Kootenai Tribes .2g
The state Supreme CourL confirmed the l{ontana Water Use Act as

adeguate, on its face, to adjudicate bot.h Indian and federal
reserved water rights. In ruling on that quesEion, the l4ontana

Suprene Court concluded that under the Act the water courts
could apply federal Iaw to questions of beneficial use, diver-
sion requirements, quantification, and pri.ority dates, thus

enabling a proper differentiaEion between Indian and federal
reserved water rights and water rights based on state Iaw. The

court, obviously recognizing its general supervisory role in
natters conducted by the judiciary, reserved judgment on the
quesEion of whether the conduct of the proceedings under this
statute also met the Court's understanding of what adequate
proceedings under the McCarran Amendment might be.

We thus have four pronouncements by the United Slates
Supreme Court and one by bhe Montana Supreme Court which can be

used to neasure whether the present Montana sEatutory scheme

r,]eets the McCarran standard. In the three of the Supreme Court
cases, the Court dealt with tlro different types of procedures
in Colorado, one of which is very similar to the one now in use

in tlontana, Specifically, with respect to the Montana statutory
schemer w€ have the det.erminations in both San Carlos and

GreeIy. Applying those standards in a consistent way requires
us to conclude that !he current phase of the Montana statutory
process is adequate to adjudicate the federal and tribal claims
under the Mccarran amendment.
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It is important to emphasize bhat none of the five cases we

have described attempted to address or define "adequacyn in the
context of substantive water 1aw. Instead, because the Mccarran
Amendment is a procedural statute, those cases dealt only with
procedural matEers. lhis is most appropr iaEe because if the
proceedings meet the procedural adequacy standards, they will
automaEically provide remedies for correcEing substantive errors
if they occur and result in any inpairnent of Lhe federal and

tribal rights. We conclude that the Montana system makes such

remedies available and unless and until the Montana judicial
systen fails to make those remedies meaningful by correct ing

any perceived substantive errors affecting federal and tr ibal
rights, Ehere can be no reason for Ehe federal court to exercise
its concurrent jurisdiction. We have no reason to believe that
if substantive errors affecting federal and tribal claims should
be conrnitted by the water courts, such errors would not be cor-
rected by order of Ehe Montana Supreme Court in a properly pro-
secuted appeal to it.

We are not unnindful of criticisms of the process which are

based on I'lcCarran Anendment arguments.

One argument claims that lhe proceedings failed to result
in a sufficiently accurate quantification of rights, including
federal r ights. As discussed in subsections A.3 . and D.1 . of

this report, howeverr w€ have found that l4ontana's adjudication
systerlr ds implemented under both the old verification proce-
dures and the new examination rules, has produced and continues
to produce reasonably accurate determinations of water rights
and that adequate remedies are available Lo address the inac-
curacies which inevitably result in any adjudicatory process.
We do not find that federal or Indian rights are disadvantaged
by the adjudication in the state forum. NeiEher more, nor less
str ingent examinaLion is accorded to appropr iat.ors of water
r ights under state law than that accorded federal and Indian
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water r ights . As such, the Montana adjudication system as

implemented allows a comprehensive and adequate quantification
of claims.

Second, it is claimed that !he waEer courts' failure to
further ulilize the expertise of DNRC and to direct additional
clairns verification and rever ification, together with applica-
tion of the prima facie standardr uojustly places the burden on

every party of examining all other claims to rebut the claims'
prima facie validity. This is said to deny procedural due pro-
cess to claimants who do not have the resources to adequately
protect their rights and who receive disparate treatnent at the
hands of the court due to the lack of unifornity in claims
exanination procedures. As discussed in Overview section B and

Analysis subsecLions A.3., 8.1., and 8.10. hereof, we find no

constitutional due process or equal protection infirmity under

the circumstances. We note, moreover, that this challenge goes

to the basis of the procedure--thaE c1aim, objection and adju-
dication is so burdensome as to defeat due process. It is this
very procedure, however, that the Montana Supreme CourE has

already found to be adequate on its face when measured against.
Ehe requirenents of the McCarran Anendment.

Third, it has been asserted thaE the adjudicaLion process,
as applied, contravenes the federal policy behind the McCarran
Amendnent of avoiding piecemeal I itigation, because l,lontanars
expeditecl adjudication fails to avoid tension and controversy
between the federal and state forums and results in hurried and

pressured decision making and confusion over the disposition of
property rights, no different than would occur under pieceneal
federal proceedings. It is also asserted that issuance of tem-
porary preliminary decrees in streams with federal and Indian
claims, subject to a later incorporation of the adjudicated or
negotiated resolution of those claims, is not a general adjudi-
cationi rather, the court is proceeding Lo settle al1 non-
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federal and non-Indian claims prior to and separate fron a later
incorporat ion of Indian and federal water r ights. We do not
f ind either of these arguiiients persuasive. As previously dis-
cussedr w€ do not find the h/ater courtrs implenenlation of the
statutes to provide an unreasonable means of determining water

righEs, pdrticularly in light of the remedies available to
address improper court conduct. or inaccurate result.s. Nor do

we find that enEry of tenporary preliminary decrees causes the
adjudication to be "piecemeal.o We note that. Colorado River
water conservat ion oistr ict v. united States30 found

Colorado'S adjudication system to be a "comprehensive" as

opposed to piecemeal one, even though it reached various claims
on a month-by-month basis, because it was "inclusive[] in the

a1
total ity.n " Any doubt as to the inclusiveness in the total-
ity of Montana's adjudication process would be removed upon the
fu11 notice and opportunily to litigate all claims which should
be afforded at lhe preliminary decree stage. This notice and

opportunity to litigate any and all clains prior to entry of a

final decree in essence makes everyone a party to the general
proceedings, whether or not they have chosen to participate,
and assures a comprehensive adjudication.

Like the quest for the Holy GraiI, the search for an exhaus-

tive list of substantive and procedural criteria that a state
water r ights adjudlcat ion must meet in order to becorne a

nMcCarran Act Adjudicalion' is doomed to failure. The continu-
at ion of cr iEical introspection and public arguments about

whether the Montana process meets such an elusive list of Stan-

dards is a significant disservice to the people of l4ontana.

This is so because the question of whether the Montana process

meets whatever those standards may be has been definitively and

affirmatively answered by the only two authorities that count:
the United State Suprene Court and the MonLana Suprer,re Court.

ca



The United States Supreme Court, in directing t.hat the U.s.
Distr icE Court in l,lontana def er to the state court proceedings,
recognized that Ehe stat.e system was better eguipped to adjudi-
cate the mult iEude of claims, including those of the United
States (whether based on state law or federal law) than the

federal court system. fn the process, the Court recognized
that the Montana system met the threshold requirements of the
l,lcCarran Act, i . e. , the avoi-dance of piecemeal ad judication
rights in a river system, the avoidance of inconsistent disposi-
tion of property, that the state system be comprehensive and

ultimately adjudicate an enlire river system wiEhin the state,

That Court premised its direcf j"ve on an assumption, '.
thaE the state adjudications are adequate to quantify Ehe

rights at issue in the federal suits ..'32 The tlontana

Supreme Court in State ex re1. Greely v. Confederated Salish
and Kootenai tribes concluded that. the Montana process would

adequately quantify the federal and tribal claims. That court
did reserve judgment on whether t.he actual conduct of the
proceedings would achieve that result, while clearly indicating
that it is available to correctr on a genuine factual showing

of needr iny rea1, rather than perceived shortcomings in the
conduct of the process which might prevenE the adjudication
from 'adequately quantifying the rights at issue in the federal
suit.'

Bu[ the final proof of the puddi.ng is seen in Lhe fact that
the United States is not seeking relief from the Montana Supreme

Court or complaining to the federal district court that the
Montana process is not working for federal claims. Instead j.t
has filedr ds we understand it, as many as 32,000 claims and

6r400 objections. The U.S. is participating in the state pro-
cess both as claimant and objector; it is not boycotting the
process.
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3. Adequacy of Integration of Federal RigELs.

This topic is addressed above

4. Conflicts Between Montana Law and Federal Law.

This topic is addressed above.

M_ontana Ad judicat_ion Remedial _tleasures.

This topic is addressed above.

ACCURACY OF ADJUDICATIOI{ DECREES.

Accuracv of Fi.na1 Decrees.

A lead question in the study design asks whether the adiudi-
cation process can be expected to result in nsufficiently accu-
raLe' final decrees.

The accuracy question lras asked in light of assertions that
the adjudication process has been abused by the massive filing
of excessively overstated or nbogusn claims. On the basis of
those assertions, it is argued tha! unless the Iegislature once

again changes how the adjudication process must go forward, !he
process will inevitably result in the wholesale issuance of
final decrees which are not "sufficiently accuraLe.n As a

consequence, dire results such as the loss of l,lcCarran Act
jurisdiction or the loss of Iitigation advantage in interstate
equitable apporCionment actions are predicted to occur.33

5.

D.

1.

Sone criticism
alent reliance on

the Iate 1800s in
notices are thought

of decretal accuracy is based upon the prev-
the old nnotices of appropriationn filed in

the clerk and recorders' off ices. these
to reflect exaggerations of flow rat.es and
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mere plans for diversion rather than rights actually perfected
by benef j.cial use.

Notwithstanding cheir limitations, the old notices often
are the only currently available evidence of the original initi-
ation of water rights which have not been the subject of earlier
strearn adjudications. They cannot be ignored, and the need to
rely upon them is one of the prices in exacE accuracy which

results from adjudicating appropriaEive rights approximately
100 years after appropriative water use began in Montana.

Our study cannot confirm the validity of the claimed abuse

of the Montana system.

At the outset of our study, we had hoped that our subcon-

tractor, Wright I^IaEer Engineers, would be able to make an

independent engineer ing evaluation of the correctness of the

'bogus' c1a im asser t ions . Such an evaluat ion r w€ had hoped,

would permit us to provide the CommitEee with a real ist ic
deternination of whether such a perceived problem actually
existed, and if sor its nature and magnitude. It soon becarne

apparent, however, that the budgetary and time constraints
imposed on the study would preclude the subcontractor from
developing sufficient field verified data to make any kind of
statistically significant or meaningful analysis of the exist-
encer odture or magnitude of such claims on a statewide basis.
We were Eherefore forced to conclude that uSe of our subcon-

tractor for what could only be token field verification could,
at best, be counter productive in attempting to help the Con-

mitt.ee understand whether Ehe asserEed magnitude of the'bogus'
clain issue could be verified.

Moreover, we doubt that any one can reliably conclude that
the system has been abused as charged wiEhout performing a

statistically significant st.atewide field check analysis. Our
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consultanE advises that such a study should examine no less
than 450 to 500 randomly selected claims at an estimated cost,
to do the job properly, of S4r000 to S5,000 per claim. We have

not been persuaded from what we have seen that there is any

lega1 necessity to spend public money to make such an
341nqu1ry.

Because of our extensive experience in the Colorado adjudi-
cation systemr w€ knew that even attempting to achieve one hun-

dred percent (100t) accuracy in the description of water righEs
created in the recent past, much less any created as long as

100 years ago, would be unattainable. We also knew from that
experience and elsewhere that mechanisms for dealing with irri-
gated acreage and flow rate descripti.ons exist in every adjudi--
cation process. We therefore turned our attention to an analy-
sis of the Montana process to examine and evaluate, to the
extent possible, the efficacy of the mechanisms it provides.

The mechanisms available in the procesS, which remains a

ju<1icia1 one, include the use by the Court of the DNRC claint
verification reports, oplional field verification at the direc-
tion of the Court, and additional evidetrce presented by the
claimant, if reguested by the Court, or by adversaries if objec-
t.ions to a claim have been filed.

we underst.and the Water Cour ts now ca1 1 cla inants in for
presentation of further evidence to resolve differences between

the claims and Ehe veri-fication reports when those differences
are flagged by " issue remar ksn made by DNRC on the c1a itns

abs tract .

At the prel iminary and the temporary prel iminary decree
stage, the protesL mechanism becomes available. Any other
appropriator who believes a clair,r has been erroneously decreed

may protest its issuance and seL up an adversary proceeding in
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which the accuracy issue may be litigated. If he fails to
receive the corrective relief he seeks from the Water CourE, he

may perfect an appeal therefrom to the Montana Supreme Court
based on whatever facLual record he has been able to nake

before the Water Court.

A11 to1d, there are a total of si.x mechanisms available
throughout the process which can be invoked to assure the

accuracy of the descriptions of irrigated acreage and rates of
flow of decreed rights. One, Ehe DNRC claim verification, is
mandaEory. Two mechanisns, the call in of the claimanE and

the direction for a field investigation by DNRC r dte available
at the discretion of the $rater judge. Three such nechanisns,
Ehe objectionr the protest and the appeal to the Supreme Court,
are available at the discretion of other appropriators, includ-
ing DNRC. Such a large number of correcEive mechanisms wouLd

appear ample when compared wiEh the Colorado systems, both
pre-1969 and post-1969, which have never had a mandatory

detailed claim verification procedure of the type in use in
Montana but relied entirely on voluntary adversarial mechanisms

as by objection or protest to force 1 itigation over accuracy
issues.

Cr i t ics of the process, however , charge that those
mechanisms are not adequate to achieve 'sufficient accuracy"
because:

1. The Water Judges do not use the call in and DIIRC field
investigations often enough,'

2. Neighbors are
objection process; and

3. The judicial
appropriators to use.

not policing neighbors through the

sys tem is too burdensome for affected
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Since bJe have been unable to confirm that the system has been

sub jecLed to widespread abuse r w€ have no bas is f or f orr,ring a

judgnent as to the validity of such charges. But we know fron
our experience in adjudicating water rights in a very sirnilar
system that the protest mechanism provides an effective tool
for an appropriator to protect himself if he chooses to use it.

l^te have no doubt that use of proper ly conducted f ield
investigations can provide an evidentiary foundation for the
issuance of accurate decrees. However, the question which

needs to be asked is what degree of accuracy is practicably
attainable and at what cost to [he State of Montana.

Our consultant, Wr ight Water Engineers, provides an engi-
neering overview of how difficult it is to achieve really high
1evels of accuracy in water flow measurement in the report which

appears as Appendix I to this report. Wright Water Engineers
also points out why, because of wide variations in factors
affecting irrigation pracEices such as altitude, soil condi-
lions, cropping patterns and efficiency of conveyance syStems,

the use of an institutionalized rate of flow rule of thumb to
judge accuracy is not realistic.

Even more significant in evaluating t.he pracbical realities
of the problem is their recognition and confirmation of what we

as Iawyers work ing in the llater r ight ad judication f ield have

long known. We know that. two cor,lpetent, honest engineers who

have studied the same irrigation system with the same care can

and often do honestly differ in their conclusions by as nuch as

thirty percent ( 30t ) . In our exper ience in contested water
r ight maEters, if two such engineers are as close as fifteen
percent ( 15* ) apart we consider that they have essentially
checked each other with respecl to accuracy.
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In recogniEion of the uncertainties inherent in this imper-
fect field, we cannot advise the Comnittee that there is a legal
standard which fixes Ehe degree of accuracy required for lrater
right decrees. We irave not been able to find any reported case

which purports to prescribe such a isufficiently accurate'stan-
rlard. InsEead, the courts universally fa11 back on the general
guiding principle thaE Ehe water right be neasured by the extent
of actual beneficial use.

Nevertheless, the concern rema

result in the issuance of decrees
actually been applied to beneficial
tions of how to avoid such a result
it does occur.

ins that Ehe process may

for more water than has

use, along with the ques-

or what to do about it if

one suggested solution is for legislation to require more

field verification, but perhaps less than what occurred in the
Powder River effort. The legislature cou1d, as a matter of
policy, decide to embrace such a program with iEs attendant
costs. In our judgment, such a course of action is not legally
require<i to protect the viabil ity of the Montana adjudication
process.

Another mechanism Eo remedy the problem of decreed claims
which exceed historical use could be to provide a forfeiture
provision for Ehe nonuse of decreed water. Typically, such

provisions in ot.her jurisdictions provide Ehat a water right is
forfeited to the extent that water avai-labIe in priority is not

divert.ed over a given period of tine, such as five or ten years.
?h is type of provis ion over t ime can remedy the misch ief of
adjudication of " inaccurate' claims.

One major limiEation <lefeats the utility of a forfeiture
provision in i4ontana. Forfeiture must rely upon records and

evidence of nonuse. I'lontana agricultural diverSions typically
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are not measured at the headgate. This presents something of a

problem in evaluating recorded historical use and a substantial
problem when forfeiture is the effect of nonuse. Unless the
legislature finds the problen so ser ious as to require the
imposition of a measurement requirement on all diverters, a

forfeiture mechanism would appear to be practically unrealistic.

As an alternative to such a program, we suggest to the
Committee for its consideration a remedial mechanism which can

be used if and when necessary to avoid lhe mischief which could
result from soraeone attempting to expand the use of water in
the exercise of a r ight decreed in excess of what actually
histor ica1ly has been benef ici.a1ly used.

The remediaL mechanism would consist of legislation
prohibiting the owner of a pre-1973 water right from:

cnlarging the capacitY of his

Enlarging the capacity of his

diversion facilities;

ditch or canal system;

Extending the length of his ditch or canal systemi or

Increasing the acreage irrigated under his system

without f irst secur ing a permit f ron DTJRC .

Such perrnits could be denied if any of the proposed work could
result in the appropr iator being able to expand the use of
water DNRC found fror,r a then current field investigation to
have historically been made in the exercise of the water right.

Such a mechanism could prevent the expansion of water use

under such a senior r ight and require the appropr iator to
secure a new permit for a junior righE for his expansion. l'lith

1.

2,

4.
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such a mechanism in place, a prospective
notice that he could acquire only the
Ievel of depletion resulting fron the
right, regardless of the rale of flow or
decree evidencing it.

purchaser would be on

r ight to the histor ic
use under that senior

volume set out in the

Other, junior rights on the stream could be protected from
injury from excessive diversions in at least two ways. If a

junior r ight is downstrearil f rom such a diversion, it receives
the benefit of the enlarged return flows resulting fron upstrearn

diversions. If a junior is upstream and the senior right seeks

Eo curtail the junior right so the senior right can make excess

diversions, the junior can, by invoking the law prohibiting
waster lawfully decline to pass more water than is required to
meet the actual historical beneficial use needs of the senior.

We suggest this remedial mechanism option to the Cominittee

as a practical way to prevent decrees which may not be'suffici-
ently accurate'from being used to the injury of oEher wat.er

r ights. Qne of it.s advantages is that it avoids wholesale
costly field verification at the expense of the State of Montana

during the present process while recognizing that expanded uses

nay never be pervasively attempted. It also recognizes that
unless and until actual .expansion and use under such senior
rights are attempted, no real injury t.o junior rights can occur.
Finally, it casts the burden of proving the right to receive
such a permit on the appropriat.or who seeks to benefit from the
terms of a decree which is not 'sufficiently accurater' rather
than on the SLate of l,lontana.

oesirability of a l,tandatory adversarial Systen.}.

It would not be desirable to establish a mandatory system

for adversarial challenge of water right claims. It would be

difficult if not inpossible to statut.orily delineate criteria

)
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under which claims should be challenged by a mandatory adver-
sary; thus, it would be necessary for a mandatory adversary to
contest alnost every claim. This would substantially erode the
benef i t of the pr ima fac ia ev idence statute in complet ing the
adjudication.

The new Supreme Court rul-es are perceived aS proViding an

adequate process and criteria for deternining the acCuracy of
claims. The DNRC examines and has examined every claim against
soine criteria, So in a sense there is a mandatory check on the

accuracy of all f iled claims. Moreover, Dt'lRC in its capacity
as an objector can contest claims. The real question is whether

i{ontana vlants !o allocate the resources to permit DNRC to object
to claims without fiscal constraint and with the effecb of
extending the adjudicatory process by probably tens of years.

Usefulness of Decrees to I{ater Users.

The final decrees will be useful to water users in the
eventual administration of waEer rights in Montana. They wiIl
provide binding confirmation of the priority date of the water
right, its point of diversion, and place of use.

As in other appropriaCion doctrine jurisdictionsr the decree
for a water right will not memorialize forever Ehe diversion
entitlement of the decreed rights. Historical use should remain
a relevanE consideraEion when decreed rights are changed Lo dif-
ferent uses and when rights are bought and sold by knowledgable
parties eit.her for continuation of Ehe historical use or change

to new uses. Abandonment will remain a possibility nottdith-
standing that a water righl has been decreed to be in existence
as of July L, 1973. These inherent limitations on the useful-
ness of decreed priorities arise from the very nature of the
appropr iat ive r ight and the fact bhat cont inued efficient and

beneficial use remains the basis for the continuation and value
of the water right.
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Reliability of oecrees in Equitable Apport.ionment or
In Eerstate Cor,pact ing.

lhe f inal decrees will be useful but not conclusive in
equitable apporLionment of water among states or in interstate
compacting of those waters. In equiEable apportionnent litiga-
tion or interstate conpacting it wiII be necessary to look
behind t.he decrees to actual use, efficiency of the diversions,
and the harm versus the benefit to users involved.

one of the earliest cases to discuss Lhe conclusiveness of
a properly decreed state water righb in an equitable apportion-
ment case was Hinderlider v. La Plata River and Cherry Creek

!.us!__g_qn1Ps!x. The case r./as broughL by a d itch company,

alleging that the State of Colorado, through its state engineer
and pursuanL Eo conpacE, administered Colorado \"rater in such a

manner as to deprive the company of its decreed vrater rights.
The U.S, Supreme Court noted that a state cannot claim entitle-
ment to divert Ehe whole of an interstate sLream, regardless of
any injury or prejudice to the lower state:

I t may be assumed t,hat the r ight ad judicated by
the decree of January 12, 1B9B to the Ditch
Company is a property rlght, indefeasicle so
far as concerns the State of Colorado, its
cit.izens, and any other person claiming water
r ights Ehere. But the Colorado decree could
not confer upon the D itch Company r ights in
excess of Coloradofs share of the water of the
stream; and iLs share was only an equitable
por t i.on ther eof .

***

The decree obviously is not res judicata
so f ar as concerns lhe State of New t4ex ico and
its citizens who claim the right to divert water
f rom the stream in l{evr Mex ico. As they hrere
not parties to the Colorado proceedings, they
remain free to challenge the c1a im of Ditch
Company that it is entitled to take in Colorado
aIl the water of tire stream and leave noth ing
for then.

***
-63-
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this
State of

l.lhether the apportionmenl of the water of
an interstate stream be made by conpact between
the upper and lower states with the consent of
Congress or by a decree of this Court, the
apportionment is binding upon the citizens of
each State and all water claimants, even where
the State had granted Lhe water rights before
iE entered into the conpact.36

approach also was taken by the U.S. Supreme Court

t{ebraska v. State of l'IYoming37,

The equitable share of a State may be determined
in this litigation with such limitations as the
equity of the situaEion requires and irrespec-
tive of the indirect effect which that deler-
mination may have on individual rights within
the State.

1n

Most recentlY, the U.S

in Colorado v. New Mexico,
. Supreme Court affirmed this stance
10Je a case in which Colorado brought

an action seeking to diVert water for future uSe from the

Vermejo River flowing from Colorado into t{ew Mexico. No water

had previously been diverted j.n Colorado while New Mexico users

had diverted f or many years. I'Iew Mexico argued that the special
master was required to focus exclusively on the rule of prior-
ity. The u.s. supreme court countered that argument as follows:

I'Ihenr ds in this case, both States recognlze
the doctrine of prior appropriation, priority
becomes the "guiding principlen in an allocation
between conpeting States. Bul state 1aw is not
controlling. Rather, the iust apportionment of
interstate waters is a question of federal law
thal depends 'upon a consideration of the per-
tinent laws of the contending States and all
other relevanE facts.n

our pr ior cases clearly eslabl i sh that
equit.able apportionment will protect onJ-y those
rights to lrater that are nreasonably required
and appl ied.' . Thus, wasteful or ineff i-
cient uses will not be protected. Similarly,
concededly senior water rights will be deemed
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forfeited or substanEially diminished where the
rights have not been -exercised or asserted with
reasonable diligence. 39

In addition to these qualifiers on senior rigirts, the Court
also stated that. it is proper to weigh bhe harms and benefits
lo competing states. Noting that previous cases have estab-
lished thaE a priority should not be sLrictly applied where it
would 'work more hardship' on the junior user "than it would

beslow benefits'on the senior user, it found the same principle
applicable in balancing the benefits of diversion for proposed
uses against the harms to existing uses. The Court concluded:

We conclude, therefore, thaE in the determina-
Eion of an equitable apporEionment. of the water
of the Verme jo Ri"ver the rule of pr ior iLy is
not the sole criterion. While the equities
supporting the protection of established, senior
uses are substantial, it is also appropriate to
consider additional factors relevant to a just
apport.ionment., such as the conservation measures
available to both States and the balance of
harm and benefi-t that miqht result from the
diversion sought by Coloraa-o.40

From the above, it is clear that adjudicated water rights
are not absolute protection for those rights in an equitable
apporEionment case. Federal law prevails, and the law of the
highest court indicates that while established priority will be

useful, there are other areas of consi.deration including actual
beneficial use, efficiency of diversion, and the harm versus
benefit to the affected users. Because of the prima facie evi-
dence value to claims pending issuance of final decrees, and

because of Ehe linitations of decrees in compacting and equit-
able apportionment discussed above, lengthening the adjudication
process as recommended herein should not jeopardize l"Iontanars
interests.
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5. Statutory Process to Correct Adjudication Errors

Currently, there is no express statutory procesS to correct
clerical errors in final adjudication decrees. Traditionally,
a clerical error is defined as a mistake in the judgment as

rendered which is apparent from the record or other evidence

and which prevents the judgment as written from expressing bhe

judgmenE as rendered by the court. In contrast,
error involves a reasoned judicial decision which

only through appeal based on error of fact or law.

a

is
substant ive
correctible

It would be impossible to adjudicate so r,lany thousands of
claims without incorporating errors in points of diversion or
places of use. Montana needs an express proVision for the

correction of cler ical errors in its final decrees. It would

be desirable to amend MonEana'S water statutes to provide

expressly that clerical errors in final judgments may be cor-
rected at any time on the motion of affected persons or at the

instance of the Water Court and pursuant Lo such notice as that
Court deens necessary. The requirement for notice must be

evaluated on a case-by-case basis in Iight of the nature of the

requestetl correction and the proximity of Lhe point of diversion
and place of use to other diversions. When a change in a decree

point of divers ion could affect the decreed r ights of olher
diversionsr or when a change in the place of use could aller
the pattern of the returnflow of water for other rights, other
users should be given notice of the requested correction and

the opportunity Eo contest wheEher the error is in fact clerical
or whether it implicaEes a substantive change of water righL in
which historical use and injury must be assessed.

The correction of substantive errors is possible under

limited circunstances under Montana law. Rule 60(b), MRCP pro-
vides a mechanisn whereby a final decree may be subsequently

nodif ied or vacated. The t'lontana courts recognize that n there
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musE be some point at which Iitigation ends and the respective
r ights between par t ies are forever establ lshed.' 4l RuIe
60(b) , however, is an exception to this ruIe. Rule 6C (b) pro-
vides that a court r,ray relieve a party from a final judgment,

order, or proceeding for Ehe following reasons: ( I ) mistake,
inadvertence, surprise or excusable neglect; (2) newly dis-
covered evidence; ( 3 ) fraud; (4) the judgment is void; ( 5 )

satisfacEion, release or discharge of judgment; or (6 ) "any
other reason justifying relief from the operation of the judg-
ment." The rule goes on to emphasize Ehat Rule 60(b)'does not
linrit the power of a courE to enterEain an independent action
to relieve a party from a judgment., order, or proceeding, .'

The Montana courts have interpreted the 'residual clausen
as recognizing the inherent power of a court of equity to set
aside judgments. Relief under Rule 60(b) (6) is subject to the
requirement ehat the petition for relief be filed withi-n a

reasonable t.inre. I,lhat is a reasonable time depends on the
parbicular facEs of the case and is addressed to the sound

discretion of the court.42

Thus, the language of nule 60(b)(6) vests power in the
courts "adequate to enable them to vacate judgmenLs wherever
such act ion is appropr iate to accompl ish just ice.'43 while
this language may appear to permiE the reopening of judgments

of decrees in nany circumstances, iE requires a demonstration
of extraordinary circumstances, oEher than the five enumerated
in the Rule, which may justify relief.44

Effect of Final Powder niver oecree on Unadjudicated
and Itroncompact.ed Federal. Rights.

The Powder River adjudication was comnenced in October ),973

pursuanE to the t.Iater Use Act of 1973. Declarat.ions of rights
were required to be filed on or before February I, 1975. The

6.
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United States was not served by the state of Montana and thereby
made a parEy to Montanars water rights adjudicaEions until June

L979, after the cut.off date for filing declarations in the Pow-

der River basin. In 1979, the Montana Iegislature stayed adju-
dication of Indian clairns, and in 1981 the stay of all federal
reserved rights claims was enacted.

Following extensive data collecLion and claim verification
by DNRC water r igh ts spec ia1 ists, a prel iminary decree was

issued in May 1981 pursuant to the provisi.ons of S.B. 76. This
was followed by entry of a final decree two years later in May

1983. The final decree for basins 42I and 42J covers over

10r000 claims. Not covered therein, however, are certain Indian
and federal reserved water r ights claims in the Powder River
below Clear Creek in basin 42J. The issue presented concerns

the effect of the final Powder River decree on these unadjudi-
cated and noncompacted federal rights.

We conclude thar a decree wh

federal reserved water r ights
requirements of the statute and

nature and nonbinding as a final

ich does not address Ind i.an and

claims fails to satisfy the
is, at best, interlocutorY in

adjudication.

It was the intent of lhe t',lonLana legislature to conduct

unified proceedings for the general adjudication of existing
waLer rights under the Montana I'Iater Use Act. This includes
the adjudj.cation of lndian and federal reserved water rights
claims as well as claims based on state Iaw. The legislature
thus provided that both preliminary and final decrees must be

based oor among other things, "the contents of compacts approved

by the Montana legislature and the tribe or federal agency orr
lacking an approved compact, the filings for federal and Indian
reserved rights."45
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Hence, decrees which do not reflect consideration of indian
and federal claimsr ds conpacted or as filed upon during the
special filing period therefor, fail to sat.isfy the statutory
requirements for entry of preliminary or final decrees, fail to
constitute a "conplete" or final adjudicaEion, and are, at best,
interlocutory in nature. I t is our reconriendation that, dt
such time when the Indian and federal reserved water righEs may

be incorporated therein, the decrees be noticed out as prelim-
inary decrees and the procedural steps applicable thereEo be

fol Iowed .

ADDITIONAL QUESTIONS CONCERNING TIIE ADJUDICATION PROCESS.

LegaliJ-y .of th-e Conclusiv-LLr_esunption of Abando.n-ment.

we have concluded that Montanars conclusive presurnption of
abandonment of pre-JuIy !, L973 rights is legal and constitu-
iional. Tiris issue is of concern because nurnerous water r ight
claims were filed after the filing deadline and the l^later Court.

has included such rights in issued decrees. Evaluation of this
issue is complicated because the 1972 Montana constitution pro-
vides thab existing r i.ghts to benef icial use of water are
recognized and confirmed. As stated previously in our report
in addressing the status of late clainsr w€ have concluded that
decrees for lat.e-claimed water rights are void as to bhose

rights

The applicable statute, section 85-2-226 | l4CA, provides
that failure to file a claim of an existing right before the
statutory deadline establishes a conclusive presumption of
abandonrrrent. of that water right. This statute actually works a

forfeiture of a non-cLa imed water r ight regardless of the
existence of non-use of water or inten! not to use water.
Failure to file a claim would work a forfeiture of a real pro-
perty interest. The provision is constiLutional, however,

I.
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because the Montana Iegislature provided for adequate notice of
the filing deadline, because Lhe duty to file a claim imposed

by bhis statute was reasonable and designed to accomplish a

legitimate goal, and the duty to file a claim to adiudicate a

water r ight is a reasonable condition to be imposed on the
retention and use of water rights.

There are two alternative ways to construe lhe purpose of
section 85-2-226. First, the statute could be inlerpreted as

creating an irrebuttable presunption of nonuse and the formation
of an intent to abandon upon failure to file a claim before the

sLatutory deadline. In the alternativer the slatute could be

inLerpreted as a forfeiture of property for failure to timely
file a claim. The United States Supreme Courb has developed

different sets of standards for determining the validity of
irrebuttable presumptions and forfeitures.

An irrebuttable presumpLion arises where a statute al1ows

one fact to be Conclusive evidence of another fact. Irrebut-
table presump[ions are generally disfavored by the law. In
Vlandis v. KIiner46 the U.S. Supreme Court struck down a

statute as violative of the due process clause where the statu-
Eory presumption was not necessarily true and reasonable alter-
native means of making the determination were available.

Under section 85-2-226, MCA the fact that a person failed
to file his claim prior to the statutory deadline establishes
concLusively that he has abandoned his vlater right. If the

statute is interpreted as creating an irrebuttable presumption,
it could fail the Vlandis test because it is not necessarily
true that those who failed to file a claim have abandoned their
water righLs by nonuse and intent to abandon, and because hear-
ings could provide a reasonable alternat.ive means to deuerrnine

whether claimants have abandoned their water rights.
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Section 85-2-225, MCA may properly be construed as a for-
feiture provision instead of an irrebuttable presumption. The
case of United States v. Locke4T presented the UniLed States
Supreme Court vJith a situation si-milar to that presented by
section B5-2-226, MCA. That case involved a challenge to sec-
tion 314(c) of the Federal Land Policy and l4anagement Act of
1976 (FLPMA) whi-ch provides t.hat failure to timely file an

affidavit of assessment work performed on a mining claim "sha11
be deened conclusively to constitute an abandonment of the
mining claim by the owner." Lockers failure to neet this
statutory deadline resulted in forfeiture of unpatented mining
claims recognized as property interests entitled to due process
protect ion .

In addressing Locker s due process challenge, the Supreme

Court discussed both irrebutEable presurnptions and forfeitures.
Locke argued that section 314(c) created an irrebuttable pre-
sumption of abandonment. Abandonrnent requires Ehe intent, while
forfeiture requires only noncompliance with the law. Thus,
argued Locke, Congress intended that failure to file was but
one piece of evidence concerning the claimant's intenl Eo

abandon.

The Court held thaE sect.ion 314(c) operated as a forfeiture
provision. The Court reasoned that if the conclusive presunp-
t ion ar is ing out of one' s fa ilure to fi 1e merely sh ifts the
burden of going forward with evidence to the claimant to show

that he intended to keep the claimr Doc.hing conclusive is
thereby achieved.

The Cour t. addressed the issue of whether this forfeiture
provision was constitutional, applying a three parE test.
First, \./as the duty imposed by the statute reasonable and

designed to achieve a legitimate state goal? This question $/as

answered affirmatively. The Court said that Congress may ir,rpose
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reasonable restrictions to furEher Iegitimate legislative goals

by conditioning retention of vested property rights on the per-
formance of affirmat.ive dulies. This is parbicularly true,
said the Court, where the interest is a unique form of property,
such as an unpalented mining c1aim. the U.S. goVernment owns

Lhe underlying fee title to the public domain and therefore
maintai11s broad powers over condiEions of land use and acquisi-
tion. The Court also found Lhat. the goal of the Act, to rid
federal ]ands of stale nining claims and to provide current
infornation on claims, was a legitimate goal and bhat section

314(c) was a reasonable means of achieving that goal.

Second, does the forfeiture result in a "taking" of private
property without just compensation? The Court held that rea-

sonable regulatory restr ictions on priVate property r ights do

not ntaken private property when an individual must merely com-

p1y with a reasonable regulation. 'It]his Court has never

required ICongressJ to coripensate the o\^rner for the consequences

of his own neg1ect.n4B

FinalIy, does the statute provide constitutionally adequate

process to aILer substantive righls? Herer the said the Court,
Congress provided constitutionally adequate process simply by

enacting the statute, PUblishing it, and affording those within
the staLute's reach a reasonable opportunity to famil iar ize

themselves with the general requirements imposed and conply
with those requirements.

Having satisfied each of the three tests identified above,

the Court deterr,rined that the forfeiture provision of section
3I4(c) is constitutional.

The language of section 85-2-226, l4CA is almost identical
Lo the language of section 314( c) of FLPMA. It provides that
failure to file a claim by the statutory deadline establishes a
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The filing requirement is a reasonable condition on reten-
tion of a water right. The staters power to inpose reasonable
restrictions is particularly broad in the case of unique forms
of property. Pursuant to article IX, section 3 of the Montana

constiLution, all water in the sEate is the property of the
state for the use of it.s people. The state therefore maintains
broad powers over the conditions of its use. Further, Lhe sLate
has a legiL imate interest in el iminat ing stale water r ights,
and a filing requirement is a

that goa1.
reasonable means of achieving

Second, as a reasonable regulatory restriction on property,
section 85-2-226 does not "taI(e' private property without just
conpensation. The statute merely requires the claimant to com*

ply with a reasonable regulaEion, and the government is not
required to conpensate an individual for his otvn neglect.

Fina11y, the Montana legislature provided a constibuEionally
adequaLe process in section B5-2-2I3, tilcA. Notice of the f iling
deadline was not only published in every newspaper in the state,
it was also nailed with each statement of property taxes in
I979 , 1980, 1981 and L9B2 . This is significantly more process

lhan the Court found to be adequate in Locke.

conclusive presumption of abandonment of a rvater r
U.S. Supreme Court's reasoning as to the distinclion
irrebuttable presumption and forfeiture is equally
Eo sect ion 85-2-226 , MCA . The l,lon tana s Eatute is
properly construed as a forfeiture provision and is
Ehe Locke three part test.

The forfeiture provision of section B5-2-226, MCA

stituti-ona1.

ight. The

between an

appl icable
therefore

subject to

ts con-
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Given our conclusion that l'lontanars f orf eiture provision is
valid and that decrees for late-fi1ed water rights claims are
void as to those late filed clairnsr the Iegi.slature could con-

sicier remedial legislation providing thab late-fi1ed claims may

be ad judicated but shaIl have pr i or i ties junior and inf er ior t.o

the priorities for all rights adjudicated for claims which were

tinely filed. Such claims probably would have to be made

junior and infer ior to r ights permitted by DNRC pr ior to the

effective date of any curative legislation. This legislation
would arneliorate somewhat the harsh, albei t 1ega1, effect of
the conclusive presunption of abandonment.

We understand that. the I.Iater Courts soon wilI address this
issue about the status of late claims. The IVater Courts I

decision, ancl any appellate review by the ['lontana Supreme

Court, will affect the need for and nature of any curative
legislation. Therefore, and because providing or not providing
a curatiVe proCess for laLe claims would involve a policy
decision by the legislature, we have not offered any proposed

legislation at this t j.me.

Effect of the Pr ima Facie evidence stat.ute and t{eed

f or Any l,lod if icat iotr.

The pr ima trcie evidence statute, section 85-2-227 , MCA,

provides that a claim of an exisEing right filed in the adjudi-
cation proceeding constitutes prima facie proof of Lhe contents
of the claim unLil a final decree is issued disposing of the

claim. This statute provides certainty of claimed water rights
unlil !he adjudication process is finalized. This certainty
assists water users, and it also assists DNRC in its evaluation
of the availability of unappropriated water for permit rights.

2,

The ['later Court has applied
by treating those water right

the prima facie evidence statute
claims as evidence adequate to
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meet the burden of proof requrred to grant the claim unless
other evidence rebuts the facts stated in the claim. Thus, if
!he contents of a conplete waLer claim are not questioned
Ehrough the DNRC verification process, which includes use of
sLandard flow rate and other criteria, or rebut.ted through an

objection by some ot.her partyr the water right is decreed as

cIa imed.

The primg facie evidence statute could be inlerpreted as

inapplicable in the adjudication process. Under secbion
85-2-231, IvICA, a prelirninary decree nust be based upon the
statements of cIaim, DNRC data, and additional data and infor*
mation i"dentified in that st.atute. Moreover, that decree is
required to include all of the determinations, findings, and

conclusions required for the entry of a final decree. In other
words, the vrater judge is required to consider the claim and

alI data relevant to the claim which might rebut or supplement

the clain. If, because of its consideration of the available
evidence, the I^Iater Court modifies the claim in the preliminary
decree, does the clairr retain independent primt facie validity?

The prima fac_ie evidence statute serves two purposes which

can be reconciled within the context of a conclusion thaE lhe
pr_ima facie evidence statute applies in the adjudication pro-
cess. First, the statute serves the aforementioned purpose of
providing certainty as to the nature of v/ater rights during the
pendency of the adjudication process. Since only a final decree
is subject to administration under the current staEutory pro-
cess, there is useful purpose in having claims accorded prima

facie effect unEil the entry of the final decree disposing of
those cla ims, even if a prel iminary decree is issued wh ich
modif ies the c1a ims.

The second purpose of the statute is to provide a proof
process which can expedite the adjudication of thousands of
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c1a ins wi ehout. the required presentation
documentary evidence by each cla iraanL .

of testimonial and

we find no need Lo modify ttre st.atute as it applies to and

in the adjudication. We do reconmend modification to clar J-fy

that the statute applies in t.he adjudication and not in the

administration of water rights decreed in a temporary prelimi-
nary, pr.eliminary, or final decree. This modification is recom-

mended for Consistency with our proposal to make temporary
preliminary decrees and preliminary decrees administerable.

3. Neecl foL Addi tional Delineation of DNRC Responsibil-
iEies

We have not identified any treed for greater statutory
delineation of DNRCts responsibilities. Moreover, the nevr

Supreme Court claims examination rules provide ample direction
for DItrRC's activibies in support of the t^Iater Court's adjudica-
tion.

4. Legal Ef f ect of Decrees J-ssued by the l{ater Courts.

Under current 1aw only final Water Court decrees are sub-
ject to adrlinistration. Such f inal decrees are sub ject to
administration only by court-appointed !,/ater comnisSionerS.

If the legislature desires to provide for adninistration of
tenporary preliminary decrees or preliminary decrees, the

statutes would have to be amended to expressly make those
rlecrees adminisLrable eifher by court-appointed water commis-

sioners or by another entity. In Appendix IV we offer recom-

mended legislation to provide that such decrees can be admin-

istered thrclugh Ehe current scheme involving waEer conmissioners

appointecl by the district courts. To preserVe tha! scheme

while avoiding the risk of jurisdictional conflicLs arising
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beEween the Water Courts and the District. Courts, it appeared
necessary Eo provide in that recommended legislation for the
rerioval of decretal enforcenent powers from the tvater Courts.

i,lontana has not yeb prov ided
permanent water rights administrat
cracy of state water administrati

nodern coriprehens ive and

schene through a bureau-
officials as some other

a

ion
on

appropriaEion doctrine jurisdictions have done. While there is
current.ly no press ing state-wide need for such comprehensive
and on-going ruater r ighE administrat ion r that need may very
well materialize in the future. If, and when it doesr w€

believe that legislature can deal with the rlatter in a tinely
fash ion and in a manner which can best solve whatever real
problems are found then to exist.

Effects of the 1986 Stipulation and Relaued Court

Decis ions and R,uIemak ing.

The obvious result of bhe 1986 stipulation and related court
decisions and rulemaking has been Ehe Supreme Courtrs proriulga-
tion of the new claims examination rules. These rules are per-
ceived by almost all interested persons as providing an adequate
process for the verificaEion of claims by DI{RC and the Water

Court.. The najor perceived deficieney is in Ehe perception
that the rule should more specif ic as to the \^tater Courtrs pro-
cedures and, specifically, the manner in which the Court ad-
dresses and disposes of DNRC findings.

Given the nature of an ad judication of wat.er r ights on a

case-by-case basis, we believe that it would be difficult, and

possibly imprudent, to specify by rule exactly what the effect
of DTJRC findings should be and how they should be addressed by

the !,Iater Court as affecti.ng the pri.m-a faci_e correctness of
claims as filed. Certainly, a rule that. DI{RC findings contrary
to a claim autoriatically rebut the prima facie evidence value
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of a filed claim would be inappropriate.
stands unless contradicted and overcorie

?he water Court must decide in each case

contradict and overcome the filed c1aim.

Pr ina facie evidence
by other .uidence.49
whether DNRC findings

The lqontana Supreme Court has not expressly approved the

1986 stipulat ion, and we are unable to conclude that it has

implicitly done so. Tlrus, the stipulation rilust be viewed as a

contract or an attempt at contract.. It is questionable whether

the Water Court has the capacity to contract with litigants
concerning how it will proceed generically in an adjudication.
Such an agreement would not be within the context of a pre-trial
order or other Court order entered under the rules of civil
procetlure vJhich binds the court unless modified to preVent in-
justice.

?he 19E7 legislation (H.8. 754) also has affected or could

affect the adjudication.

The f i rst change of note effected by t] . B. 154 was the

r,rodification of the process for selection of the chief water
judge. The legislature at that tine considered broadly the

question of the water judge selection process. It. did not

modify the process Eo address t.he concern of Mr. Maclntyre and

others that the nonelective process for wat.er judge selectj.on

is unconstitutional. From this one could infer a legislative
view of the Water Courts as courts notherwise created by 1aw"

which are not ndistr icE" courts f or whi-cll the appoinf ive,/

elect ive process appl ies .

The seconcl statutory change of significance, in our analy-
sis, which was wrought by H.B. 754 -w-as the legisl-aturers direc-
tive that when DI.IRC's verification budget has been expended it
is not required to continue ver ification activities at Water

Court direction until an additional verificaEion budgel is
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appropr iated. S ince ver f ic iat ion is inherent i n the water
Courtrs statutory process for issuing preliminary decrees, this
statutory clarificaEion means that the adjudication process will
proceed on a schedule which is directly related to bhe legisla-
Eure's f unding of DI'IRCrs ver if ication role.

Integration of SuDbaqlns bv llobjlce_ _of Mainstem Claims

Our discussion in Section 8.2, above, concerning the ade-

quacy of notice of judicial proceedings, has addressed the
question of the integration of subbasins by notice in those
subbasins of clair,rs made on ma instem r ivers. We have recon-
mended in that foregoing analysis Ehat supplemental notice pro-
cedures be legislatively imposed to insure the binding effecE
of all subbasin decrees throughout the unified river system.

6.
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FOOTNO?ES

see, e.9.r Huber v. crofj, 171 l4ont. 442, 558 P.2d 1L24,
1131 (L976); State ex re1. Judge v. Legislative Finance
Committee, 168

Linder v. smith | 629 P,2d I187 (tqont. 19BI)2

3 rd., 629 P.2d at 1194.

Art. VI, S 4 Montana Constitution.

See In Re Activities of the DePartment of ttatural
nesou

Ses, e.g., Schneider v. Cu.nningham, 39 Mont. 165, 101
P. 962 ( 1909 ) .

See, €.9. r

Sgg., note

In Re Activities, note 5, supra.

5, supra.

t{hile the Montana Code does not explicitly provide for the
issuance of temporary preliminary decrees, sections of the
Code make refer ence to such a decree. MCA

S 85-2-f4I(3)(a) provides Ehat water for leasing under the
State of Montanafs water Ieasing program may be obtained
from any existing or future reservoir in a basin
concerning which a temporary preliminary decree has been
entered, although no reference is made !o the provision
authorizing such a decree. Part (d)(i) of the same
section also mentions that water may be leased from basins
in which a tenporary preliminary decree has been entered.

MCA S 85-2-321 addresses the suspension of applications
acceptance in the Milk River Bas in to protect ex ist ing
water rights. Part 2 states, nAfter ApriI B, 1985, the
chief water judge shall make issuance oi a temporary
preliminary decree in the MiIk River Basin the highest
priority in the adiudi cation of existing water rights
pursuant to Title 85, chapter 2 ' part 2 .n Title E5,
chapter 2, part 2 address the adjudication of water rights
in general. Authority for granting preliminary and final
decrees is f ound i.n this section, however r rlo express
auEhority for temporary preliminary decrees is nentioned.

In the case of Department of State Lands v. PetEilo-ne , 702
P .2d 948 ( l,Iont. 1985 ), the question of title Eo waters
diverted on sEate school trust lands I.Jas raised. In its
undisturbed hclding, the court states:

-B 0-



It]he water CourE system is charged with the
final adjudication of water rights. Based upon
the claims filed by users and appropriators,
the court issues temporary preliminary decrees
cat.aloging the various rights and priorit.ies in
the respect i ve bas in . A11 named or affecbed
parties have aE that timer &n opportunity to
object to the temporary preliminary decree. If
no objecEions are raised, the temporary decree
is made final. Objections are heard and
adjudged by the Water Court, with Ehe right of
appeal to this Court.

702 P.2d at 952,

The Supreme Court of Montana seens Eo
temporary prel iminary decree with
decree. MCA S B5-2-234 states that a
will be entered affirming or modifying
decr ee .

be confusing a
a preliminary
final decrees
a preliminary

10

Under the Definitions and General Powers of Courts,
MCA S 3-1-113 states:

When jurisdiction is, by thc constitution or
any statute, conferred on a court or judicial
officer, all the means necessary for lhe
exercise of such jurisdicEion are also given.
In the exercise of Ehis jurisdiction, if the
course of proceeding is not specifically
pointed out by this coder 6oy suitable process
or mode of proceeding may be adopted which rnay
appear most conformable to the spirit of this
code.

This provision seems to authorize the Water Court to enter
eenporary preliminary decrees under its jur isdiction in
adjudicating water r ights,

'The Ad judication of l,lontanars Waters--A BIuepr int f or
Improving the Judicial Structure, " 49 MOI.IT. LAW REV. zJ-l
(1988).

1I

L2

13 See, e.g.t Public Service Conpany v. Signs,
349, 520 P.2d sB9 (L974).

Section 3-7-201(3), MCA.

678 P.2d 209t 2I4 (Mont. 1984).

llontana ex re1. Haire v. Rice, 204 u.s. 29L,27 S.Ct . 2BL

184 Colo.

I4
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15

16

rd. aE 212,

See also In re Marriage of Manus, 733 P.2d L275 (Mont.
19B7); State v. Holnes, 687 P.2d 662 (Mont. I984); state
ex rel .ffict ct., 680 P.2d 327 (Mont. 1984).

Section l-3-232 , MCA, provides that nAn interpretat ion
which gives effect is preferred to one which makes
void." Under this maximr dIl interpretation which renders
lhe statute constitutional is preferred over one which
renders it unconstitutionat. See also Araerican Linen
Supp1y Co. v. Dept. of Revenue, 189 Mont. 542t 6L7 P-2d
I3I-(T9EIf(statutory interpretation which gives effect
is always preferred over an interpretat ion which makes
the statute void).

There were no guidelines established for nother uses."

424 u.S. 800 ( 1976 ) .

Id. at B18.

Ig. at 819 (enphasis suPplied).

rd. at 819-20.

91 s.Cr. 998, 401 U.S. 520 (1971).

L7

I8

19

20

27

22

23

24

25

26

2'7

2B

91 S.Ct. at I000-1001r 401 U.S

91 S.Cr. 1003, 1004-1005, 40 I

463 u.S. 545 (1983).

. at 521-524.

u.s. 527,530 (197r).

rd. at 570.

On remand, the Ninth Circuit stayed all proceedings in
tile f ederal act i-ons in Montana pending the outcome of the
state court proceedings. IJorthern Cheyenne Tr ibe v.
Adsit, 12L F.2d 1187 (9th Cir. 1983 ) . The Ninth circuit
rffiveO certain questions for state court determination,
including the question of the adequacy of the state
proceedings to adjudicate the reserved water rights.

712 P.2d 754 (Mont. 1985).

96 s.cr. 1236, 424 U.S. 800 (I976),

96 S.Ct. at L247 t 424 U.S. at B2I.

32 Ar izona v. San Carlos Apache lr ibe , 463 U. S. 545 | 57 L

29

30

31
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33 A part of our analysis consisted of a review of pleadings
and exhibits filed in Ehe matter of the motion of the
u.s.A. for conparison reports and reverification, some of
which are also before the Committee in the comments on
our Draft Report by the Confederated Salish and Kootenai
tr ibes.

34 See WrighE l,Iater Engineers' conclusions with respect Eo
Ehe HydromeErics report on Basins 76K and 768 contained
in Appendix I.

35 58 s.cr. 803, 304 u.s. 92 (1938).

36 58 s.cr. ar 807-809, 304 u.s. at r02-106.

37 65 s. ct. 1332 | 1335, 325 u. s. 589, 627 ( 1945 ) .

38 103 s.cr. 539 , 459 u.s. Lls (1982).

39 103 s.Ct. at 546t 459 u.s. at 184 (citation omitted).
40 to3 s.cr. ar 548, 459 u.s. at rBB.

41 In Re the Marri-?qe of Doris v. waters, 724 P.2d 726

42 rd.
43 r.d.

44 rd.
45 Sections 85-2-231 and B5-2-234t MCA.

46 93 s.ct.2230,2233,4L2 u.s. 52o (1973).

47 ros s.cr. 1785, 47r u.s. 84 (1985).

4B 105 s.cr. at r799 (citation omitted).
49 Silver Jet Mines, Inc. v. Schvranl(, 682 P,2c) 7OB (Mont.

EEZI . -
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SECTION I

INTRODUCTION

Wright Water Engineers was retemed by the firm of Saunders, Snyder, Ross &

Dickson (SSR&D) in December i987 to provlde technical support and engineer-

lng consultation in the review of the Montana Water Rights Ad judication

Pr-ocess for the Water Policy Committee of the Montana State Leglslature.

Wright Water Engineers was retalned to assist SSR&D in data coliection and

analysis, 1n intervlewing participants in the process, 1n advi.sing on

questlons rel,ating to accuracy of decrees and in assisting in report
p rep a r ation .

A summary of our work is described below.

SCOPE OF WORK

The services of Wri.ght Water Engineers commenced ln December 1987. Our

work has included:

1. Review of Montana adiudication materials made avallable through
Saunders, Snyder, Ross & Dickson (SSR&D) by the committee staff and

partlcipants ln the process.

2. Consultation with SSR&D on technlcal, englneering matters as the study

proeressed.

3. The provision of assistance to SSR&D in the preparatlon of claimant

survey materials.
4. An evaluation of requirements of sampling for statistical reliability.
5. Revi.ew of all special documents, letters, orders and reports made

available through SSR&D by the Water Pollcy Committee staff .

6. Rev:.ew of Montana Water Resources Survey materials to determine their

adequacy for use in veriflcation process using the survey for Lewis &

Clark County as a sample.
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7. Study of DNRC verification process.

B. Revj.ew of claim adludication forms for content adequacy.

9. Detaiied study of Iune l9B7 water rights report prepared

Hydrometrics of Helena, Montana.

I0. Intervlews ln He]ena of selected DNRC personnel.

II. lnspection of water rlght filing system at DNRC, Helena.

12. Analysis of questions on accuracy of decrees.

I3. Preparation of this summary report.

Field inspectlon_s_

Wrlght Water Engineers originally eontemplated performinq several field

inspection-audlts for claim reliabiltty checklng. Af ter commencing

our evaluation of the adjudication process, we advlsed SSR&D that because

of budget and time constraints assoclated with the study, the usefulness of

performine any fleld inspectlons would be highly questionable. We,

therefore, questioned the suitab:'lJ'ty of attempting to make any field

inspections. As a result, SSR&D concurred wlth our conclusions, and WWE

aqreed to spend an equivalent amount of allocated time and budqet on other

portions of the Scope of Work.

Some of the reasons for recommending that fleld inspecti.ons not be

attempted are as follows:

Field inspections , if perf ormed , would necessarily be se verely limited in

number due to time and budget constraints. For a reliable and siqnifi.cant

statistical representatlon of over 200,000 clalms it miqht be necessary to

field inspect f rom 450 to 500 systems in a caref ully controlled random

sample populatlon.

by
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The cost of eonductlng that number of competent, professlonal and rellable

anal.yses could well approach two mj,llion dollars. This is because a valid,
professional analysis to determine a reasonably accurate benefi.cial use

flow rate and historlc irrigated acreage cannot result from a casual visit
or 'rwindshield survey. " Unless conducted thoroughly, the fleld J,nspectlons

for determination of irrigated acreaqes and flow rate rieterminatlons can do

Llntold harm by SivinS the appearance of accuracy not warranted by the level

of effort made. Such an undocumentable appearance could result in
unfounded conclusions belng drawn from the lnvestigative effort.

FVALLTATION
Special attention has been given to the

lrrigated acres for irrigation rights.
question of accr:racy.

matter of clalmed flow rates and

Our evaluation has included the

The DNRC guj.deline of 17 gpm per acre (26.4 acres/cfs) for irrigation is
reasonable for purposes of identifying clalms which devlate from the
quideLines. The guldeUne, however, ts not a standard whlch can be used as

an exact or mathematical basis for measuring the degree of accuracy of

decrees.

A hindrance to accuracy of flow rates in Montana is the general lack of

headgate diversion measurtng flumes. This cannot readily be overcome.

The Wright Water Engineers evaluation described ln the following portions

of this report results 1n the conclusion that the Montana adjudication

system ls not fiawed, but is capable of doing a realistic job of coming up

with reasonable results.
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SECTION II
CLAIM VERiFICATION/EXAMINATION PROCESS

Wr 1gh t Water Engi.neers reviewed Montana ad judication materlals made

available by the Committee staff and partlcipants in the process. Thi"s was

coupled with interviews with DNRC staff .

Additlonally, Wrlqht Water Engineers used its }onq experlence in

ad judlcations and involvement in water rlghts disputes f rom other states

where accuracy of flow rates and acreage were in contenlion. Work in other

states has included Pecos River compact studies where two states were

unable to aqree on manY matters related to water accounting and

measurement. This experlence helps to provide a broad perspectlve of

what is reasonable when evaluating the Montana system.

In our professional judgement, the DNRC cialm veriflcation/examination
process is a very thorough one. An outline schematic dlagram of the

process is presented Ln Eiqure I attaehed. Thts represents the process as

it existed ln January I9B6 under the former claims verification process.

The new claims examination procedure ls enhanced from that shown to reflect

improvements which evolved over ti.me.

The formerly usecl verlflcation manual and the current examinatlon rules are

detallerl, specific and thorough. The verlflcatlon procedures are basically

standardized for all field of fices. This contributes to statewide

uniformity in claims verificatlon.

For irrigation claims, the historlc land irrigated prlor to 1973 is
dellneated by the applicant on his claim form. In checking the irrigated
acreage associated with the water rieht. the DNRC personnel uttlize U . S.

Geoloqical Surrzey topographic maps, aerial photoqraphs taken subsequent to

1973 and the Water Resources Surveys prepared and published by the State
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of Montana. The Water Resources Surveys contain the history of land and

water use, irrigated 1ands, water rights and other pertlnent data coupled

with township maps showing the lands irrigated from each source or canal

system in a particular county.

The reports also summarize the number of irrigated acres at the time the

report was prepared.

Most of the counties in Montana have a Water Resources Survey. The office

files upon which the reports were based contains minute descriptions and

details of each indi,vidual water right and land use. The report for Lewis

& Clark County, describes the methods used in the survey. Mentloned is the

use of complete aerlal photographj.c coverage of this county. Use of aerial

photoqraphy to eval.uate claims is an effective means to verify irrlgation

acreages.

Durj,ng the course of the adjudlcatlon process, gui.dellnes and procedures

have undergone an evolutionary process 1n an effort to i^mprove the

reliabi.lity and ef f iciency of the procedures. These changes have been

compressed into a time frame of approxlmately 10 years.

We f ind , as p rof esslonal engineers , that
process is exemplary. lt r,s better than

Colorado general ad judications which

adrnini.stration in that state.

the DNRC verification/examination

the procedures used in the various

provide the basis for water

The verification prrcedures were subject to numerous changes which were a

part of an evolvj.ng l.mprovement. In 1987, the verificatlon procedure was

replaced with the new Water Rights Claims Examination Manual. Wrlght Water

Eng:.neers believes that the changes in verif ication and examination

procedures were appropriate and that they reflected normal and expected

lmprovements. We also believe that the changed procedures do not result in

a distorted treatment of clairnants, but contlbuted to a more ef ficient
process. Mainly, this i.s because early in the new process, claimant

contact has i.ncreased. We fi.nd, that the DNRC verlfication/examination
process is efficient, and well organized.
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SECTION III
ACCURACY OF DECREES

One of the most important features of our study was to atternpt to determine

whether, and the extent to which, the process might produce erroneous

decrees legitlmiztng exaqgerated water clalms.

Accu racy of water flow rates and volume llmitations used ln the

quantification of rights generally has been raised ln the context of the

degree of conformity to the instltullonallzed rule of thumb established by

the DNRC and the variance from such guidellnes whlch can reasonably be

accepted as valid. The guidelines for irriqation flow rate is I7 gpm per

acre. The examinatlon quideline for domestlc clalms is 35 gpm. Other

values are listed for different water uses. The "rules of thumb[ help the

DNRC and the Water Court to ldentify erroneous and exaggerated claims.

They also assist j.n identif ying claims whlch are too low, perhaps as a

result of an error by a claimant.

As to irrigation water rights, the question of accuracy also applies to

acreaqe of land historically lrrigated.

For irrigation water rights there are II factors verifled by DNRC as listed

be]ow.

Owner Name and Address

Flow Rate

Volume

l)
2\

3)



nr-2

4 ) Priorlty Date

5) Purpose of Use

6) Place of Use

7 \ Acres Irrlgated
B) Source Name

I ) Point of Diverslon

10) Means of Diversion
Il) Period of Use

By far the most significant

1r riqated .

factors among these are flow rate and acreage

FIow Rate

'fo determine the proper flow rate, an englneer must study numerous factors

assoclated with a particular system to determine the rate needed to satisfy

the beneficial use for whi.ch the water i.s needed.

The flow rate of a water right ls limlted by beneficial use. The extent of

a water rlght is such amount of water, by pattern of use and means of use,

that the owner or their predecessors put to beneflclai use. The proper

flow rate is further limited by the historic capacity of the canal or

plpeline system, reqardless of the need for water.

A flow rate ln a decree is the maxlmum flow rate. It may be needed for

only ten days once each five, ten or twenty years, or more. The flow rate

is not an average flOw. The decreed flow rate prOvides a ilcaprr, Or maximum

above which the divertor cannot take water even in the driest week of a

severe drought year.
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An instltutlonaltzed rule of thumb cannot be applied across the board

because no two irrlgation systems or agricultural fields are the same. No

two system would beneficially require exactly the same flow rate or volume

of water. From over 27 years of }..rractical experience in the field, Wrj.ght

Water Engineers has found that the rate of flow for an irrlgatlon water

right ls qulte varj.able, dependlng on the following variable parameters:

Climatlc conditions: dry year,

Soil moisture

Soit type

Length of eanal

Seepage of canal

Length of Laterals

Seepaee of laterals

Field percolatlon

Length of furrows or fields

Water table conditions
Recapture and reuse extent
Time of year and maturity of

averaqe year or wet year

rates ln a partlcular tributarY

be no water ieft for instream

to f973. Also, there may be

approprlators to exPand their

crops

The DNRC has establlshed a guideline for irrigation which is reasonable.

Nevertheless, many irriqatlon systems wouid typically have used more water

than indicated by the guidellne because of ditch seepage, Iow irrlgatlon
ef f iciency, permeable soils and other factors. The DNRC guldeiine of 17

gpm per acre cannot be used as an absolute standard because the allowed

flow rate should be based on the amount required for beneficlal use needs.

There mdy be concern that when all the flow

or rrver basj.n are added toqether there will
f lows or water rights appropriated subsequent

concern that overstated flow rates will allow
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use. An overstated flow rate in a water rlght decree does not give the

claimant a right to use water in excess of that needed f or beneficlal use.

In other words, the clalmant does not obtaln a right to use an exagqerated

flow rate, to waste water, or expand hlstorical usage.

It is erroneous for water resource enqineers to aggregate flow rates

decreed 1n a basin in judginO stream water availability. Due to return

f lows, reduced diversions and the f act that burden on the stream i.s

primarily measured by consumptive use, stream flow availability is best

measured by stream flow records and/or observations of actual stream flow

since 1973. The total of clalmed flow rates ls not a measure of whether

appropriable water is available in a particuiar stream system.

i&Iuse-
The volume of water listed ln an irri,gation water right decree has been

found not to be a s:.qnificant direct flow constraint. For j.nstance, ln the

event that an lrrigation system, based on beneficlal use, requires more

volume of water than the volume stated in the decree, the beneficlal use

rneasure will control , not the decree.

Similarly, if the volume is overstated in the decree, the claimant does not

become the beneficiary of the exaggerated amount.

Area Irriqated
The common method of measurlng and estlmating historic irrigated acreage is

by using aerlal photographs. An experienced aerial photographic inter-
preter can routlnely estlmate lrrlgated land to wlthin 90 percent of

accuracy lf there are not interpretative complications such as two or more

ditches lrrigating the same area or if there are not wooded meadows.

Overall, we would expect an 85 percent level of accuracy to be reasonable

and attalnable, without field lnspectlons, for historic lrri.gated acreage

determlnations eiven the source reference data available to DNRC.
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It should be noted that the temporary preliml.nary decree in Basin 76E

(lnvolved ln the Hydrometrlcs Sturiy) was found to have acreages awarded by

the water court to be within 5 percent of the DNRC verified total acreage.

The measure of the value of a water rj.ght is the histori.c stream burden.
For irrigation rlghts, stream burden is primarlly influenced by two

factors, area lrrigated and crops grown. The reliability of the stated

i.rrigated area is more important than either the flow rate or volume

awarded.

Due to the fact that DNRC has at Lts disposal the county Water Resources

Surveys, good aerlal photographs from the late I970's and aerial

photographs utllized by the department and its predecessors for the Water

Resources Surveys, the reU.ability of offlce verlfication of acreage can be

expected to be good for most clalms.

lf an irrigator expands the area irrlgated af ter I973, this would not
provide the appropriator with a pre-1973 water right claim for additional

irrigation water.

ce-lerel
Based on the Wright Water Englneers' experience with water rights ln other

states includlng Colorado, Arizona, Wyoming, New Mexico and Oklahoma,

accuracy of decreed flow rate and volume of within I0 percent cannot be

expected as measured against beneficial use.

The amount of tlme, manpower, resources and cost required to achleve a

measure of accuracy of withln i0 percent wouid be an economic burden of

signifi.cant proportions.
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In contested law sults regardlnq historic benef lcial use, trustworthy and

competent hydrologic engineers, after spendi.ng months analyz:,ng a stngle

irrigatlon system and spendj.ng far ln excess of 55,000, cannot be expected

to agree cl.oser than Z0 to 30 percent. In f act, when opposlng expert

witnesses are within 30 percent, the basis is usually laid for compromlse

and a stipulated settlement.

Wrlght Water Engineers is of the opi.nion that the verification/examination
process of DNRC ls very good and results in a reasonable checking process.

Wholesale field inspections would not necessarily result ln lncreased

overall accuracy of flow rate awards without a great expenditure of tlme

and money. Wright Water Engineers believes this would not be cost

ef fective.

Over a several year perlod, K.R. Wright served as technical consultant to

the Special Master in Texas v. New Mextco, #65 Oriqinal. This case was

adminj,stered dlrectiy by the U.S. Supreme Court. Our assignment, in part,

wa.s to assist the Special Master in resolving technical questions over

various man-caused and natural stream depletions to the Pecos River.

Di.sputes existed as to stream burden , flow rates , evapor ation losses,

seepaqe, volumes , groundwater flow, consumptlve use and rellability of

estimates of how much water should have flowed across the New Mexico/Texas

state llne.

The opinions of the experts for the two states typically varied more than

l0 percent on matters of water enqineerlng. The final report of the

Special Master was approved by the U.S. Supreme Court in I9B7-
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Summary

The Montana water rights ad judication process, on the basis of our
analysls, appears to meet reasonable rules for accuracy when compared to
practlces j.n olher states and realistic consideration of the reliability of

benefic:al use, water flow rate estl.mation by appropriators and technical
personnel of DNRC.

Questj.ons remaining af ter issuance of the temporary prelimlnary decree

should be resolved with court-ordered fiel.d inspections where appropriate,

by reasonabie negotiatlons or by litigation.
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TNDEPENDENT ENGINEERING AUDIT

The Water Policy Committee staf f provlded a copy of a report enti,tled
rrEvaluatlon of the State of Montana Water Riqhts Adjudication Process for
Basins 76K and 76E of the Clark Fork Rlver Drainage Montana. " This report

was prepared by Hydrometrics, a consulting englneering firm of Helena,

Montana dated Iune 10, 1987.

The report was crj.tical of the Montana adjudication process in the

conclusions and fj.ndlnqs, however, the report also presented a siqnificant
amount of water riqhts basic data which was useful to Wrlght Water

Enqineers in undertaking the asslgnment for SSR&D.

In analyzing the report prepared by Hydrometrics, Wrlght Water Engineers

found that the accuracy of the temporary prellminary decree for Basj.n 76E

was very good for land irrigated. Based on the sampled dlfferences between

the decree and the DNRC verified acres, the accuracy was 95 percent.

The flow rates li:sted in the temporary prelimlnary decree were analyzed for

the same sample. Here , the variance was large with the Water Cou rt
granti.nq 83 percent more than verlfied by DNRC.

The 83 percent dj.fference ls between flow rates for a limlted water riqht
sampling . The rights were selected because of obvj.ous questions.

Nevertheless, the type of irrigation practiced in the mountalnous areas of

lvlontana would routinely be expected to exceed a statewide guldellne of L7

gpm per acre because of lower ef ficiencies of irrlgation tradltional to

hLgh altitude mountaj.nous watersheds. In the Colorado mountains, a flow

rate of 30 to 35 qpm per acre is regularly encountered in bona fi.de dlrect
flow water right decrees, When excess water is applied to the land well in
excess of the plant consumptive use of water, the excess water returns to

the stream as return flow and i.s avallable for downstream water users.
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BA.SIN 76E

While the Hydrometrj,cs report covered

basin was described more completelv.

reviewed the data for Basin 76E.

Discusslon of Sub-Basin 768

In particular, Hydrometrics selected 6I irrigation water rights which were

in excess of 2.5 cf s which appeared to be questionable as to either
acreage, flow rate or volume listed by the Water Court in the temporary

prellmlnary decree.

the 6I questloned temporary prellminary water rights studied j.n detaii

Hydrometrics, the followtnq statlstics are noted.

two basins, 76K and 76E, the latter
Therefore, Wrj.qht Water Enqineers

of
by

l.

2.

For the Hydrometri.cs 6I studj.ed

31 were verified by DNRC, and

For t he studied 6l flow rates ,

appear that approxirnately 25

subject to further checking.

acreages, the water court changed 22,

ll acreages stand further checking.

the Water Court changed 16. it would

flow rates may be htgh and would be

3. The 61 water rights selected included 16 prevlously decreed rights. Of

the 16 previously decreed riqhts, the Water Court changed downward

claimed acreages for 5 rights. The DNRC verified 13 of the claimed

f low rates and showed 3 with smaller than verified flow rates. The

Water Court changed one of the flow rates to meet the DNRC value.

While annual volumes of direct flow water rights are not considered too

important in Montana, it appears that about 13 volumes be subiect to
ref inement.

4.
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The statistics presented for sub-basin 768 are for 6I irrigation water

r:ghts out of 278 claimed and temporarily prellmlnarily decreed. The 6I

ri.ghts studled represent 22 percent of the total clalrned irrlgation rights
in 76E. Of 708 total clalms the 6l studj.ed riqhts represent 9 percent.

The 6I rights selected were not a random sample, but a selected group for

which flow rates and /or volumes were higher than the 'r standard 'r . The

acreage dif{erence between DNRC and the Water Court total granted acreages

was simtlar, 1.e., within 5 percent.

Based on the Hydrornetrics reported

adequate evidence to conclude that
unreasonable.

data, it would appear that there is not

the 76E temporary prelimlnary decree is

The overall Ievel of t'accuracy " of irrlgated acreage is estimated at 95

percent by Hydrometrics. Typically, one miqht expect that an accuracy on

acreaqe would not be better than 85 percent due to aerial photo distortion,
lrrigation acreage under trees, and the same land reported under more than

one dltch.

SUMMARY

Basi.n 768 water rights data indicates that for the non-random

water rlqhts selected by Hydrometrics because of flagged

Water Court temporary prellminary decree would appear to be

a temporary prelimlnary decree.

of the irrlgated acres is 95 percent when measured against

acreage.

The awarded flow rates for the questi.oned 6I water rights are 83 percent

higher than the DNRC rule of thumb. However, hiqh altitude mountalnous

:rrigation throughout the western United States typically has a low

irrigation eff icj.ency. A flow rate of 30 gpm per acre is not unusual ln

any mountainous area. Excess water applled wiII find its way back to the

stream for subsequent use.

The review of

sample of 6l
problems, the

reasonable for

The accuracy

DNRC verified
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In summary, it is the opinion of Wright Water Engineers that the data does

not show that the Montana adjudicatlon process ls flawed. The temporary

preliminary decree for Basln 7 6E rema:.ns open for f urther review and

modification so that any exaggerated claims or errors can be corrected in

the norrnal course of events.
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EXPERIENCE AND BACKGROUND

Kenneth R. Wright, P.E. is chief engineer of Wrlght Water Engineers. He

has been registered as a professional enqineer in Montana since 1968. His

experience and background j.ncludes :

l. Engineer for the McElmo Creek Water Users Association in the Colorado

River Basln to protest the first adjudication of water rlghts on McEImo

Creek.

2. Technj.cai consultant to the Special Master appointed by the U. S.

Supreme Court for Texas v. New Mexico, No. 65 Orj.ginal in regard to the

Pecos River Compact. Serv:'ces included resolving technical and factual

disputes between the two states involving water use and water losses j.n

New Mexico.

3. Englneer for public and pr1vate parties for appropri.ating and

originating numerous water rj.ght claims for adjudication over a thirty
year period.

4. Engineer for objectors ln numerous water transfer cases where

diversions, consumptive use, efficiency of irrigation and area

irrigated were disputed.

5. General engineering supervision for preparation of report for Montana

DNRC entitledrrA Water Protection Strategy for Montanarr, I9B3-

6. Principal in Charge for study and report for Montana Water Quallty

Bureau entttledrrUrban Stormwater Quality Evaluation and Pollution

Abatement Guldellnes, 'r 1979.

7. Project Manager for City of Helena drainage and flood control master

plan.
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B. Engineer for Adolph Coors Company on water rights and water

deveiopment, lncludino adjurJicatj.on of numerous water rLghts and court

testimony on complex water use claims and augmentation plans and

assisting Coors' employees in the establlshment of reports and record

keepinq to assure the State Engineer and the Water Court that Coorsl

decreed augmentatlon plan is adminLstrable.

9. Appraisal engineer for water rights in Arizona for underground rrwater

f arms. 'l

10 . Eng;.neer on numerous water pro jects in Wyoming, including assignments

for State of Wyomlno government, hi.storic water use of ranches and

design for municipral water sYstems.

ll. Enqineer for U.S. Department of Justlce on condemnation of water rlqhts

for Chatfield Reservoir near Denver, Colorado.

12. Appraisal engineer for Arizona Water Company in a condemnattron of water

rig h ts laws uit .

13. Engineer for New Mexico interests in Federal District Court ln EI Paso

v. New Mexico on interstate water transfer.

i4. Englneer for Colorado Department of Natural Resources on Narrows

Reservolr policy develoPment.

15. Englneer for Exxon, USA on direct flow and storage water rights and

water supply for Colony OiI Shale Plant and new Town of Battlement [Iesa

involving new water appropriations and adjudication engineering work.
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16. Englneer for Western Sugar Company in Coiorado and Wvoming on water

rlghts, river eros:.on, waste management and water augmentati.on plans,

includlng study of historic stream burden of water rights.

L7. P rovided technical services on nurnerous domestic well adjudlcations,

reservoir filings, municip'al water right ciaims and related court
testlmonY.
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KENNETH R. WRIGHT
CHIEF ENGINEER

WRIGHT WATER ENGINEERS, INC.

EDUCATION:

M.S. Civil Engineering, 1957: B.B.A. Business Administration, l95l:
B.S. Civil Engineering, l95l
University of Wisconsin

REGISTRATION:

Professional Engineer in the following states:

Colorado
Wyoming
New Mexico

Utah
Montana
Nebraska

Kansas
Wisconsin
California

Arizona
Oklahoma

Member and Past Chairman, Colorado State Boarcl of Registration for
Professional Engineers and Land Surveyors, 1,975-1984. Past Member,
National Counlil of Engineering Eiaminers. Registered surveyor,
Arizona

CURRENT:

Serves as Chief Engineer. for Wright Water 
. 
Engineers in its general

practice of water enlineering. Includes hydrolog/, water supply.- flood
control and drainage, pollution management and design.

TYPICAL PROJECTS:

Hvclrologic Engineering. Prepared detailed hydrology studies and his-

mtionahatysesfornuinerou5-change-in-point-of-
diversion Iawsuits an'cl augmentati'on plans including Adolph toors Com-
pany, Anrada. Northglenn,- Vait West Water and -sanitatiiln District, and
Snowmass Water and Sanitation District.

Water Ensineerine for Southeastem Water Conservancy District. Engi-
hYdrologic

assignirents. Expert witness sen'ices in Division 2 Water Court. Pre-
oardd technical 'research ancl assisted in brief preparation with Mr.
Charles Beise on Bessemer Ditch pollution suit referred directly to
Colorado Supreme Courl from Fecleral Court.
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KENNETH R. WRIGHT
(Continued)

TYPICAL PROJECTS:

City of Beaumont. Engineer for drainage and flood control hydrology
-=-J--@umont,Texas.
Irrisation Ensineerine. Preoared detailed studies and historic irrisa-4
@esfornumerouschange.in-point-of-diversionlaw.
suits and augmentation plans including Arvada. Northglenn, Vail West
Water and Sanitation Diitrict. and Snowmass Water and Sanitation Dis-
trict.

Planning ancl supervision of
design, economic feasibility

water- 3upply from two riveri

Water Su for Persian Gulf Oil Field.
flver
and
and

Water and Sewer Desi

Hydrology Supply for Adolph Coors Company. Water supply
1963 to the present, rnclucltng water ngnts engtneerlng, -purchase recommendations., expert testimony, preparation ol
inentation plans, design and construction of four dams.
planning and industrial water supply management.

in 1972.

engineering,
water rights
water aug-
Long-range

Engrneer tor
for new EXXO
treatment plants, pipelines, pumping stations, reservoirs, rit'er water
supply, and wells. 'Engineeririg for -formation of district. Recent work
iniludds hanclling of NpDeS peimit, and design of sewage treatment plant
modifications to reduce power consumption.

Denver Metro Area Flood Control, Engineer on hydrology and preliminary
tte River chanrtel through Denver for the

Urbln Drainage & Flood Control District, 1983-1985.

Anrada Urban Drainage and Flood Control. Engineer and hydrologist on
rone itreams in tialston- Creek

Basin of the City of Anada, Colorado.

annrng,
comirunity io serve 20,000 people. lncluded. hydrology

Flood Channel. Engineer
ngsl-i-ncluding lined

on Cottonwood Creek
channels and check

dams.

[-ena Gulch Urban Drainage. Supen'ision of resident engineering for
t in Wheat Ridge, Colorado, i-hrough - exis-

ting urban development.

Dam and Reservoir Plannine for Water Su and Stor Com (l rri

prannrng, oesr
Dam (1966 to

). Lompany engrneer,
gn, and construction,

o present. and reServ-Olf
including 86-foot high Long Draw
ll preliminary design ( l98l to 1983).

economics, and irrigation waterAnalvsis of
requ,rements.

1972) and Trap l-ake
feasibility, agricultural

Colorado Sorinss Urban
euzauon ln



TYPICAL PROJECTS:

City of Tulsa, Oklahoma. Consultant on drainage and flood
criteria, hydrology, master plan,

of facilities. Presented lecture on floodplain management
Army Corps of Engineers, Tulsa District.

RESUME

KENNETH R. WRIGHT
(Continued)

and
r

neefln for Melboume and Metro-
manual.

flood control master

Denver

control for
and design

for U.S.

and Flood H

of three urban
rarnage and
drainage and

plans for Melboume, Australia.

Principal En r for South Platte River Greenwa Th

Winter Park West Wellfield. Exploration, groundwater hydrology, well
esting of seven producing wells from high

mountain bedrock aquifer from I966 to present. Two wells completed in
l 983.

Surface and Groundwater Engineering on Rio Grande Compact. Responsi-
een Conejos

River and Rio Crancle ivater users over compact intl,rpretations ancl waier
use. Testified as expert witness in trial in Division 3 Water Court in
1919.

Surface and Groundwater Ensineering for Ansel Fire vs. C.S. Catlle

r dispute over well use bY large
5ut-of-state deveTopers 5n Canaclian River'basin of New Mexico. Analy-
sis of injury to 'vested water rights 1979 to 1983. Testified as expert
witness in Raton, New Mexico, District Court.

anntng nydro rncl engtneenng tor ten-mtle-long llnear parK oeYel
ver. istahliihment of scope -of project in 1972

and construction each year through present.
opment through
Planning, design

Hvdrotosv Desien ancl Operation of Parfet Clav Pit l-andfill for Adolph

wasG-landdll- 1976 t; 1983: Development of operational 
-p1an. 

Pre-
sentation of ' ensineerins testimony before regulatory body for permit.
Solict wastes Tncluded potentiaily toxic leachatL reciuiring .. . lining,
underdrains anct operationai restriciions. Handled landfilt addition in
r 98s.

Urban Drainaee ancl Flood Control Manuals. Establishment of drainage
teria for Denver Metro area:

Stillwater, Oklahoma:" Hele-na, Montana:- Gillette and Cheyenne, Wvoming:
ancl Venezuela. Planning, 

'design and writing of drainage manuals' in-
cluding policy, regulations and design standards.
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KENNETH R. WRIGHT
(Continued)

TYPICAL PROJECTS:

Dam Safety Inspections. Hydrology and inspection of dams at St. Mary's
ffillingResenitiir,andE-rReservoir,l9E2.Cospon.
sor of Dam Safety Conference with Federal Emergency Management Agency,
I 983. Assisted on preparation of legislation of dam safety for I 983
legislative session (HB 1296). Received award from Professional Engi-
ne-ers of Colorado.

for Colon Shale oil Proi . ..Analysis of. water.supplies,
tng . water n [-applications, historic irrigation

burden, due diligence engineering, river transit loss studies,. experl
testimony, and groundwater development and planning.

Uranium Mine and Mill Engineering, Supervision of hydrology and water
es al Canon City, 'Color-ado: Urange-

selTschaft, 
-USA Mine at Bhggs, Wyoming: and Utah International Mine in

Wyoming. Planning, design and 
- 

supervision of groundwater field test-
ini. ba"seline hvdrojoev a-nd water 'supplv analvlis, mill-tailing leach-
at|' evaluation, ' dam-' failure analysis," dewatering' of pit, effluent
treatment, computer model studies of groundwater drawdown, reclanration
and soluie transport modeling. Cyprui Mines engineering included five
separale aquifers' in p.it.. arEa, exidnsive permit application work with
ag-encies, and responsibility for preparing environmental impact state-
ment for Nuclear Regulatory Agency.

OTHER EXPERIENCE:

Managinq Partner, Wright-Mclaughlin Engineers, 1964- 1982. Dissolved
s and reduce

engineering administrative duties.

Partner, Wheeler and Wright, 1959- l96l . Partnership in consulting
ogY and water suPPlY.

Hydraulic Engineer, U.S. Bureau of Reclamation, 1957- 1958. Hydrologv
h of Chief

Engineei's Office 6n sedTmentation, water surflce profiles, Rio Grande
cha"nnelization, and flood studies. Participation iil USBR publication
Design of Small Dams. Received Secretary- of Interior's Gold Medal of
ffioGrandeRiver.
Research Associate, Groundwater, University of Wisconsin, 1956. Elec-

undwater
pollution of wisconsin River aquifer.

Arabian American Oil Company, 195 l- 1955. Construction engineering in
peline under Persiin Guli to

Bahrien lsland: Trans-Arabian Pipeline cathodic protection: and pipe'
line from Ras Tamura to Ras El Mishaab,

Water Su
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KENNETH R. WRIGHT
(Continued)

PROFESSIONAL SOCIETIES:

American Society of Civil Engineers, Fellow
Hyclraulics Group, Colorado Section

Chaimran -1962
Cooperation with local Section, Sanitary/Hydraulics Division

Chairman - 1961
Surface Water Hydrotogy Committee, Hydraulics Division

Chairman - 1968- 1959
Finance Committee, Hydraulics Division Conference, Madison,

Chairman - 1955
Executive Committee of Hydraulics Division, l97l-1973

Chairman - 1973
Urban Hydrology Research Council, 1970-1985
Engineerine Fo-uhdation Research Conference, Urban Water Resources

il[anagem-ent, Co-Chairman - 1970
Task Commitiee on Design of Detention Outlet Works 1983-1984
Storm Drainage Manual,-Author of Conceptual Design Chapter, 1983-1987
American Consulting Engineers Council, Member

National Director - 1966-1968
President - 1969'1970

American Water Works Association
Reeional Conference Technical Proqram Chairman ' 1966
Nalional Water Rights Committee, ehairman - 1982 to the Present

Rocky Mountain Center on the Environment' Director - 1959-1970
President - 1971-1973

National Society of Professional Engineers, Member
U.S. Committe6 on lrrigation, Draiiage and Flood Control

Executive Committee - 1978-19E5
American Water Foundation

Founding Member, Board of Directors
Director 1983- 1987

Wisc.
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APPENDIX II

RESULTS OF I.IATER RIGHTS CLAIMANTS SURVEY

After our initial discussions with the Commi.ttee and our

initial interviewsr w€ determined thal a sampling of the views

of selected water rights claimants would be useful. We worked

with DliRCrs adjudication unil to extract from its computer data

a Cross-section of water r ight claimants who filed cla ims in
the adjudi cat ion for uses reflective of the major use types

identifj.ed by percentage by DNRC. These claimants were selected
seguentially rather than in a pure 'randomn manner because of
bine and cost constraint.s required to produce a true random

surveyr ds that concept is recognized by polling exPerts. The

selecLion was 'blindr" however, and the survey was tabulated on

an anonymous basis.

Tire survey resuLts should noE be over-emphasized because of
the limited scope and nature of the survey. A total of 1r002

SurVeys were distr ibuIed, and 394 luere returned completed.

Because of past limitations on t.he updating of claimant
addresses, a substantial nurnber of surveys were not deliverable.
AlSo, because of cost consideratiOnsr w€ vrere unable tO engage

in telephone follow up generally required by pollsters to reach

statistically meaningful conclusions.

Following is a reprint of the lJater Rights Claimants Survey

with Ehe received responses tabulaEed on the form. Noting the
qualificabions on titis surveyr w€ suggest the following major

conclus ions:

1. A number of claimants
July L, 1973 water use. In
Lhe respondents reporEed that
prospective use.

have based their claims on Post-
this surveyr approximatelY Bt of

the ir cIa ims ivere based on such
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2 . There has been a substant iaL rel iance on the o1d
nnotices of appropriationn filed with the county clerk and

recorders I offices in filing claims.

3. The majority of claims have not been objected to by

other users, and this is consistent with the finding that the
majority of users are noc aware of the nature of rights claimed
by other users from the same source.

4. Approximately one-half of the claimants who have been

involved in !,later Courb hearings have retained 1ega1 counsel to
represent them.

5 . Cla imants overwhelrningly repor t adequate notice of
Water Court proceedings.

6, Over one-half of cont.ested claims have been modified
by agreement.

7. Few of the contested claims have so far been modified
as to priority date, place of use, or type of use.

B. A substantial number of the contesEed claims have been

modified by the Water Court as to amount, with the modifications
predominantly constituting decreases in claimed anounts.

9. Approximately 358 of claimants do not expect that their
water righEs ever will be administered.

I0. A substantial major ity of respondents, approximately
B5t, report having been Ereated fairly by the claims adjudica-
t ion process .

7t-2



vlater RighLs C1a imants Survey

1. Please describe your pre-Ju1y 1, I973 water right(s) as
decreed by the Water Court.

A. Types of use:

295 irrigation
283 stock

255 domest i c

I7 commercial

6.! f ire protect ion

49 fish and wildlife

_ 7 industr ial

_ 6 municipal

14 multiple domestic

I3 min ing

7 povJer generatj-on

23 recreation

B. Basin of your water source:

94 Water Division for Yellowstone River and Little
M issour i River

46 llater D ivis ion f or Missour i River below mout.h of
l,lar ias River

B6 Water Division for Missourl River above mouth of
l4ar ias River

L22 l{ater Oivision for CIark Fork River and I(ootenai
niver
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c. Amount of water use:

16q less chan I cubic foot per second (f "cfsrn which
is equivalent to abouL 450 gallons per minute or
40 n incheso of water )

112 1 to 10 cfs (40 to 400 "inchesn)

42 more than 10 cfs (400 ninchesn)

17 nore than 25 cfs (1r000 oinches" 
)

18 mor e than 50 cf s (2 ,000 n i,nches n 
)

2. Is your water rights claim

A. Based upon:

372 use which began before July 1, 1973?

35 use which began after July L, 1973 or which has
not yet begun?

B. Based upon:

148 your personal knowledge?

74 personal knowledge of another as communicated to
you ?

22L 
:". "r""t"'"".".":f" X??i""llrtationn 

riled with a crerk

3. Has your water rights claim

A. Been adjudicated in:

148 either a preliminary lJater Court decree or a
n temporaryn decree?

86 a fina] Water CourL decree?

32 none of the above?

L24 don't know

B. Been investigated by DNRC (l'lontana Department of
Natural Resources and Conservation)?

131 ye s

15 no

I75 don't know
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C. Been objected to by other vrater users?

75 yes

243 no

64 don't. know

4, Have you been involved in any hearings with the Water Court?

'77 yes

310 no

If yes, answer the following questions:

A. Has your contac! been:

34 by telePhone?

15 by personal appearance?

27 both?

B. Has your contact been:

34 with the water master(s)?

12 with the water judge(s)?

20_ both?

C. Have you retained an atEorney to represent you before
the l^iater Court?

38 yes

4.0 no

D . Have you reta ined a profess ional engineer to ass ist
you in water court?

36 yes

67 no

E. Did you receive adequate notice of:

The scheduling of hearings?

66 yes

.6 no
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The subject matter of hearings?

59 yes

12 no

The results of hearings?

50 yes

2L no

Has your claim been modified by agreement?

36 yes

34 no

Has your c1a j"m been:

t,lodified by the Water Court as to anount?

30 yes ( cla im was increased or 27 decreased
by approximately _ t of or iginal cla j-m)

4l no

l4odified

B yes
or

66

Mod i
13

by the lnlater Cour t as

( cla irn was 2 made
made l-ffisenior

to priority date?

more senior in priority
in priority)

no

f ied by the l,la ter

yes (acreage of
increased or 11

Court as to place of use?

claimed place of use was
decreased )

55 no

Modif ied by the V'fater Court as to Eype of use?

I yes

_6.3 no
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5 . Are you aware of the anounts of use, pr ior ity dates and
types of use of the water rights claimed by others out of
the stream source of yortr claimed rights?

85 yesr very aware

113 y€sr somewhat aware

16.2 Do r no t awar e

6. Do you expect that the water r ights decreed out of the
stream source of your clairned rights wilI be controlled or
regulated by a water corinissioner?

I0B in the near future (within 0-10 years)?

100 in the dlstant future (beyond I0 or more years)?

136 never?

7. If you foresee such control or regulation, whom would you
expect to benefit by it?

137 private water users

72 federal government

. 19 rndian tr ibes

..45 municipalities

31 industry

164 water rights locaLed downstream from your righis not
nore than

86 5 niles away

_3J 50 miles av/ay

18 150 miles awaY

50 farther away

I . Based upon your personal exper ience with the cla ins
process, do you feel Ehat you received fair treaLment
concerning adjudication of your pre-Ju1y I, 1973 water
r igh ta

]43 y€sr very fair
114 yes, somewhaE fair
45 no
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APPENDIX I I I

RESULTS OF !'IATER RIGHTS ATTORNEYS SURVEY.

Also as a result of our initial discussions wilh !he

Committee and our initial interviewsr wc decided to submit a

survey to the attorneys identified by the l.later Courts, the

Conmittee's siaff, and the DIIRC as being active in the practice
of water 1aw in the adjudication. That list extended to 34

individual pract itioners, and 23 of those attorneys returned
completed surveys.

Following is a repr int of
form with responses tabulated.
survey are the following:

t.he water Rights Attorney survey
our major conclusions from this

1. The water attorneys note significant var iances among

the various ,r.Iater Courts in clains evaLuation procedures,
no!ice procedures, appl ication of the pr ima facie evidence
statute, and reliance on water masters.

2, A significanL number of the water attorneys have noted

significant variances arnong the llaber Courts in Eheir rulings
on substantive leqa1 issues.

3. Approximately 742 of the responding attorneys reporL

that the current adjudication process does not provide them or

their clients sufficienE notice of the claims of other water

users so that investigations can be corlpleted in time to file
appropr iate ob jections .

4, Approximately 772 of the responding attorneys report
t.hat DTIRC examination of claims materially increases the

accuracy of the adjudication process, and 50t of Ehe responding
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attorneys report that such DNRC

resulEs in material modifications
examina t ion

of claims in
always or often
issued decrees.

5. Approximately
examinaEion should be

Cour ts .

6. Only 35t of
decrees issued by

adjudications of water

77\ of the at
util ized much

Eorneys reporE that DNRC

mor e of Len by the l^later

lhe responding attorneys report that the
the Water Courts corlstitute accurate
rights with greater than 50t certainty.
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Water Rights Att.orneys Survey

1. Do you represenE clients involved in the Water Court
adjudication process for pre-July l, 1973 water rights?

23 Yes

_0 No

I f your response is yes r please ans$rer Ehe following
questions.

A. Are your clients active in the adjudication process as:

23 c1a imants? ( specify approximate number of
cla ins: )

22 objectors? ( specify approximate number of
objections: )

B. Are your clientsr claims related to the following uses?

18 irrigation

.17 stock water

12. domestic

6 industr iaI

-4 municipal

9 recr ea t ional

7 other ( specify) ,

4 not applicable--clients are alI objectors

C. Are your clients' clains and,/or Ehe claims rvhich
caused objections by your clients the subject of

2L ter,lporary prel irninary decree (s )?

10 prel iminary decree( s ) ?

4 final decree( s) ?
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2, 1n your representation of water rights claimants or
objectors in hiater Court adjudications, have you been
involved in hear ings before the water Court, by actual
court appearance or telephone conference?

2A Yes

3 t'lo

I f your
quesiions.

A. Have

20

20

19

response is yes r please answer the followinE

B. llav

19

L4

L2

procedural: ? and substantive:

e your hearings been conducted by:

water master(s)?

water judges(s):

both ( p1 ease spec i
masters: I and

fy approx percentages for
j udges :

C. Have you always received adequate notice of the timing
and purpose of your hear ings?

your I,Iater Court hearings involved

procedural matter s?

substantive issues?

both: (please specify approximate

imate
r)

percentages for
*)

per centage
r)

13 Yes

I llo ( please ' sPecify aPProxima
notices which were inadequate:

1 f you answered no to guestion 2

inadequate about noLices?

ofte

D. .C, what has been

6 insufficient time to prepare for hearings

7 insufficienl notice of the substance of hearings

E. Of the claims in which you have participated in l\Iater
Court hearings on substantive issues, has your client
or the opposing client utilized the services of a
professional engineer ing consultant?

t0 Yes (please specify approxilnate percentage of
claims in which such consultants have been
uti-1ized:

10 tro

8)
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4.

l0 Yes

9 l.lo

B. Notice procedures?

9 Yes

lq l{o

C. Application of the oPrima

11 Yes

facie evidencen statute?

. -7 I.{o

D. Reliance on l\rater l'lasters?

B Yes

9 I'to

tlave you noticed significant variances among the !{ater
Courts in Lheir rulings on substantive lega1 issues?

I Yes

L2 No

Does the current process provide you or your cl ients
sufflcienf notice of the claims of other water uSerS so
that. necessary invest.igations can be completed and
appropriate objections filed in a timely manner?

IIave you noticed significant variances
of the various Water Courts in relation

A. Procedures for processing claims?

among the practices
to the following:

tITe DNRC
bs cla ims:

invest igat ion, or

accuracy of the detertninacion
and character of water right

(

6.

6 Yes

L7 No

In your exper ience r does
"verification, o of water righ

A. iiaLer iaIly Increase t.he
oi the amounL, pri-oricY
clains?

17 Yes

5 l.lo
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B. ResulE in naEerial modifications of clains in Ehe
issuance of decrees?

2 Always

9 Of ten (rnore t.han 50t )

I Sonetimes ( less than 508 )

1 Never

7, Should DNRC invesEigations of claims be utilized by the
I,later Courts:

L7 Much more often

.3 14ore of ten

!. At the current level

2 Less often

0 Much less often

B. Under average conditions what is the ideal duty of
ir r igat ion water?

0 308

5 50?

0 70r

9 . In your exper ience, to what extent do the decrees wh ich
have been entered by the Water CourEs constitute accurate
adjudications of pre-Ju1y l, L973 water rights?

2 To a great extent (with nore than 90t certainty)

1 ?o a moderate extent (with nore chan 758
cert.ainty)

5 ?o an average extent ( with rnore than 504
certainty)

l-3 To a poor extent (with less than 508 certainty)

2 Donrt know
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APPE}.IDIX IV

PROPOSED LEGlSLATION

Following are proposals for changes to Montanars statutory
law designed to implemenE Lhe recommendations of our Final
ReporE. Proposed deleEions of statutory language are shown by
slashes (/) and proposed additions of language are reflected in
capital letters.

INDEX

3.

Subject

1. Legi.slation Concerning Ef f ect of
Temporary PrelirlinarY Decrees

2. Legislation Concerning Adrninistration
of Decrees

Leg islat ion
Water Rights

Concerning Changes of

LegislaIion Concern
CIerical Errors in

ing Correction of

r,egisla t ion Concern

Decr ees

ing the
Evidence statute

LegislaEion Concerning Reopening
Review of Previously Issued Prel
Temporary Preliminary and FinaI

Page

IV-2

IV-7

IV- 1O

IV*13

IV- 14

IV.1 5

6.

Pr ina Facie

and
im ina r y,
Decr ees
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I. LEGISLATION

DECREES A}.ID

B5-2-23 I .

CONCERTIITIG EFFECT OF TEMPORARY PRELIM]NARY

NOTICE OTI TEI,IPORARY PRELI14INARY DECREES.

Preliminarv dECrCe AND TEMPORARY PRELII4INARY

DE_CREE . ( I ) The r,eater judge sha1l issue a pr el iminary decree .

The prelininary decree shalI be based on:

(a) the staLements of claim before the water judge;

(b) the data submitted by the departnenti

(c) the contenEs of compacts approved by lhe l{ontana

legislature and the tribe or federal agency otr lacking an

approved compactr the filings for federal and Indian reserved

r ights; and

(d) any adciibional data obtained by bhe water judge.

The preliminary decree sha11 be issued within 90 days after the

close of the special filing period set out in 85-2'702(3) or as

soon thereaffer as is reasonably feasible. This section does

not prevent the water judge fron issuing an interlocutory decree

or other temporary decree AS PROVIDED IN SUBSECTION (5) BELOW,

pursuant to B5-2-32I or if such a decree is otherwise necessary
for !he orderly adininistration of water rights prior to the
issuance of a preliminary decree.

(2) A preliminary decree may be issued for any hydrologic-
aIly i.nterrelated portion of a water division, including but
not limited to a basin, subbasin, drainage, subdrainage, strearil,
or single source of supply of water, dt a time different from

t.he issuance of other prelininary decrees or portions of the

same decree.

(3 ) ?he preliminary <iecree shall contain the information
and make the determinations, findings, and conclusions required
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for lhe final decree under B5-2 -234. The waEer judge shaIl
include in the preliminary decree Lhe contents of a cornpact
negotiated under Ehe provisions of part 7 that has been approved
by the legislature and t.he tr ibe or f ederal agency.

(+) If the water judge is satisfied that Lhe report of !he
hrater master meets the requirements for Ehe preliminary decree

set forth in subsections (1) and (3), and is satisfied with the
conClus ions conta ined in the repor t, the !',ater j udge sha11 adopt

the report as the preliminary decree. If the lrater judge is not
so satisfied, he mayr at his option, recommiL the rePorE to the
naster with instructions, or modify the report and issue the
prel ininary decree.

(5) IN THOSE BASIr{S IN WHrCH ADJUDTCATTON OF CLAil4S FOR

FEDERAL OR INDIAN I,IATER RIGHTS IS PRECLUDED BY THE SUSPENSION

oF ADJUDICATION PROVIDED BY B5-2-2L7, THE WATER JUDGE MAY ISSUE

TEMPORARY PRELII4II']ARY DECREES IN ACCORDANCE I.I]TH THE PROVISIOI{S

AND REQUIREMENTS OF ?H1S SECTIOTI. SUCH DECREES SHALL ADDRESS

ALL CLAII4S IN SUCH BASINS EXCEPT FOR THOSE AFFECTED BY THE SUS-

PENSION REQUTRED BY 85-2-217.

(6 ) TIIE WATER JUDGE SHALL

DECREE ISSUED UNDER SUBSECTION

pRELil,tlIIARY DECREE, WHrCIl, WHEN

REPLACE THE TEI4PORARY PRELIMINARY

USE ANY TEMPORARY PRELIMINARY

(5 ) IN ISSUING TIIE SUBSEQUENT

ISSUED, SHALL SUPERCEDE AND

DECREE.

85-2-232. Availability of preli-minarv decree AND TE|,IPoRARY

PRELIMINARY DECREE. (1) ?he waLer judge sitaIl send a copy of
the preliminary decree ISSUED FOR EACH SUBBASIN OR OF THE ?EMPO-

RARY PRELITIINARY DECREE ISSUED FOR EACH SUBBASIII to Ehe depart-
ment, and the water judge shal1 serve by mail a notice of avail-
ability of tkd SUCH preliminary decree OR TEHPORARY PRELII.'1I-

NARY DECREE to each person who has filed a clain of existing
r igh c i,tlTHIt'I THAT SUBBASIN Ai.tD ALL OTHER SUBBASINS l.irTilIN THE
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SAME HYDROLOGICALLY IN?ERRELATED PORTIOIi OE A WATER DIVISION

and to the purchaser under contract for deed r ds def ined i-n

7O-20-115, af property itr connection with which A claimS of
existing rights ,1Ai HAVE been filed IN THOSE SUBBASINS ot r in
the Powder River Basin, to each person who has filed a declara-
tion of an existing right. The vrater judge shall enclose with
the notice TO EACH PERSON l,{llO I{AS FILED A CLAII'1 0F ExISTiNG

RIGHT I}I THE SUBBASIN FOR IVIIICH SUCH PRELIMINARY OR !EMPORARY

PRELIMINARY DECREE SHALL I{AVE BEEN ISSUED AN AbStTACI Of thC

disposition of such person's claimed or declared existing right.
The notice of availabil ity shall also be served upon those
issued or having applieci for and not having been denied a bene-

ficial water use permit pursuant to Title 85, chapter 2, part
3, those granted a reservation pursuant to B5-2-316, or other
interested persorls who reguest service of the notice from the
water ju<ige. The clerk or person designated by the vrater judge

to mail the noEice shalI make a general certificate of mailing
certifying that a copy of the noti ce has been placed in the

UniEed States mail, postage prepaid, addressed ro each party
required to be served notice of tll{ SUCH preliminary decree

OR TEI4PORARY PRELIMINARY DECREE. Such certificate shall be

conclusive evidence of due and 1egal notice of entry of decree.

(2) Any person may obLain a copy of /r1E SUCH preliminary
decree OR SUCLI TEMPORARY PRELIMIT'IARY D[CREE upon paymenE of a

fee of $20 or the cost of pr inting, whichever is greater, to
the water judge.

85-2-233 . IIear ing on preliminary . decree. ( f ) Upon objec-
tion to the preliminary decree by the departnentr a Person named

in the preliminary decreer or any ot.her person EI'lTI?LED TO

RECEIVE |IOTICE THERETO UNDER 85-2-232, for good cause shown,

the department or such person is entitled to a hearing thereon
before the water judge.
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(2) If a hearing is requested, such request nust be filed
with the lrater judge within gg 180 days after notice of the
entry of the preliminary decree. The r.rater judge fray, for good

cause shownr €xtend this time limit an additional fig 180 days

if application for the exEension is made within Yfi 180 days

after notice of entry of the preliminary decree.

( 3 ) The request for a hear ing' sha11 contain a precise
statement of the findings and conclusions in the preliminary
decree with which Ehe department or person requesting the hear-
ing disagrees. The request shall specify the paragraphs and

pages conEaining the findings and conclusions Eo which obiection
is made. The request sha1l state the specific grounds and evi-
dence on which the objections are based.

(4) Upon expiration of the time for filing objecEions and

upon Linely receipt of a request for a hearing, the water iudge
shall not.ify each party named in the preliminary decree that a

hear i.ng has been requested. The water judge shall f ix a day

when a1l- parties who wish to participate in future proceedings

must appear or file a stateaent. Tire water judge shalI then

set a date for a hearing. The water judge may conduct indivj-
dual or consolidaEed hearings, A hearing shall be conducted as

for other civil actions. At the order of the water judge a

hearing may be conducted by the water master, who shall prepare

a report of the hearing as provided in M.R.Civ.P., Rule 53 (e) .

(5 ) Failure to object under subsection
negotiated and ratified under 85-2'702 or
subsequent cause of action in the water court

( 6 ) If Ehe courl sustains an objecCion
may declare the compact void. ?he agency of
the tribe, or the United States on behalf of
ti're compact sha1l be permitted 6 nonths after

( 1 ) Lo the compact

85-2-103 bars any

Lo a compact, it
the united states,
the tribe parEy to
the courtrs deter-
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mination to file a statement of cIaim, as provided in 85-2'2241
and the court sha1l thereafLer issue a new prelininary decree

in accordance with B5-2-231i provided, however, that any party
to a compacE declared void rnay appeal from such determination
in accordance with those procedures applicable to 85-2-235t and

t.he filing of a notice of appeal shall stay the period for
filing a statement of claim as required under this subsection.

( 7 ) ?IIE PROVISIONS OF THIS SEC?ION SHATL NOT APPLY TO

?EMPORARY PRETIMINARY DECREES EN?ERED PURSUANT TO 85-2-231.
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2. LEGISLATION CONCERNING ADMINISIRATION OF DECREES.

3-'7-zLL, Appointnent of water comnissioners. The

frATII//TAAAI//6T/ /{ATI\//fiAXdI//AIiIBMN DISTRICT COURT HAVI}IG

TERRITORIAL JURISDIC?ION OVER TitE SUBBASIN IN WHICH THE CONTRO-

VERSY ARISES may appoint and superVise a water commissioner as

provided for in Title 85, chapter 5.

3-7-2L2. Enforcenent of f inal decree. The rtA#/
diAd{/ bT/ IAIK/fiATAI / iLiLiLbi DISTRICT COURT HAVING TERRITORIAL

JURISDICTION OVER THE SUBBASlN IN WHICH THE CONTROVERSY ARISES

may enforce the provisions of a final decree issued /il FOR

fhat fidlll / ALt(t/f/$h,t/ /d{ / MbrtnAbfr/ /W / fifilLlLll, SUBBASIN oR, III
THE ABSENCE OF ANY SUCH FINAL DECREE HAVING BEEN ISSUED, THE

PROVISIOI.IS OF ANY PRELIMlI.IARY DECREE OR TEI'IPORARY PRELIMINARY

DECREE ENTERED UNDER B5-2.23I.

117 /Zl1/./ / /Vd{YsA{V/qt/ / 6t/ HWdqrHVd / IJAAAI/./ / tr/dd /rtd#l
tilAAA/ tryhh/ /ddnyCddvd / d/,AA/*t/tAh/V /ilt/ddd / / tAt/LtbN /{V{V/ydV / l3fiAAE/,

bt / / dildlYCl / /Vdvdf / /l/d{d / /Vd / /WWVild / AN / tt&/ / AbAAllbA/ / bt/ / t\ti
bit\Alt / /d{ / Ndvdd I 7yfifuA / t bt / /VWd / /i/WdW{Vd / htvWra$WvV / bt/ / Ar1

Ailifin{/ /dCClCd / /dd / Ndd / A,trtrt6,&\hfth/ / AtAiftnnA/ / bt/ / lttt Ail AfiAl $

I Alt{t/ /# / rrAt/ /Vd /dt bltAAA/ /f/d/ / bt/ /vd{ / MhN /dd/ rilAh*WW / bl
ttt i{At AblA/hAttt/

85-2-4A6. Distr ict court supervision of water distr ibution.
( 1 ) The distr ict cour Ls shal1 supervise the distr ibut ion of
!{ater among all approl>riaLors. This supervisory authority
includes the supervision of all water commissi.oners appointed
prior or subsequent to July l, 1973. The supervision shall be

governed by the principle that first in time is first in right.

IZt / / twqll / A/ NyVE?/ / Atitl tb6fibrt/ /ddrttfr/q\/st/# / At LAAE/ l#qtl / A

AbAtli//bt//tuA/t6t//All/tutv\htl//stuL/EVlnvU///t/yqVv{//Vdld//dd{//bt€vl
dif #fiytlA/ A/Oth,tA nW /Vd / PAI f/ ly / dt / /$nA/ /dVd{Vd{ / / Ah$/ /Vdlvi / id/
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YylE/ /dddr//dvd/{! / thA/// /ddvl{ydd / lttft/ / Atitt ttl/ /ddddv / /f,Or/ / t Alltt/
ly{/ fldb/tttuW /dqltW /t/dv{/fr'rllth/ /t,$A/1h/f/ /y{ / Bbt*lli/ tr#&t Ul{dV / ilffi
ltlMfttllt/ ,AU /dWdl / I All{t/ lttvltW /y{ / hbbbAAAt&/ /drld / A{bt b{t ldtb
li / /d/d{dd/ d / /WqYsh/W / /tt,?htb/ / b t / / Wd / HVs\ H / h,W / bbAAnhU / /r|E

l#ifiAflti/ bt/ tvt{/ tlvlAl/ Adtt iE/

tlt Q) A controversy between appropriators fr/r/W/d/Bbilnl
frt|ttyl/ /Wd/ / /\/ddd / /Vdd / /gtwydq+/ / /W / A/ / AAibt Al/ / A€tbt thlfiAilbn/ / 6t
Clltttttd/,tihrtvt#/ Nr/{Et/ /ddlv / Z/,W /Wyd / lllA{Llt shall be settled
by rhe disrr icr cour L frilltl\/ / lnii{d/ /YWC riAvrNG rERRrroRrAL

JURISDICTiON OVER THE SUBBASIN IN WHICH THE CONTROVERSY ARlSES.

ttrldl//ddq?/ddl The or<ler of the district court sett.ling the

controversy may not alter the existing right.s and priorities
esTablished in IY{T///YddI A TEMPORARY PRELIMINARY DECREE OR

PRELIMINARY dCCTCE ENTERED UNDER PART 2 OF THIS CHAPTER, BUT

SI]ALL REFER TO TI]E APPROPRIATE TVATER COURT ANY PORTION OF SUCH

CONTROVERSY INVOLVING ?HE I'IATURE OF EXISTING RIGHTS AND PRIORI_

TIES ESTABLISI]ED IN A TEI.IPORARY PRELIMINARY DECREE OR PRELIM]-

NARY DECREE . UPON RE-REFERRAL, THE DISTRICT COURT SIIALL EI'ITER

SUCH ORDER AS IT DETERMII,IES TO BE APPROPRIATE AND CONSISTENT

t,JITH THE RESOLUTION OF TIIE REFERRED ISSUES BY THE WATER COURT.

THE DISTRICT COURT, IN RESOLVING SUCH COIITROVERSY, MAY ALTER

RIGHTS A}]D PRIORITIES COTITAINED IN A FINAL DECREE BASED UPON

ABANDONME}JT, WASTE, ILLEGAL CHANGE OF RIGHTS OR OF THE FACILI-

TiES USED IN TIIEIR EXERCISE, OR ENLARGED USE OF THE WATER RIGHTS

INVOLVED. In caSes involving permits issued by the department'
NEITHER THE WATER COURT NOR the DISTRICT court may ilbl amend

the respective rights estabLished j-n the permiEs or alter any

terms of the permits unless Ehe permits are inconsistent or

interfere with rights and priorit.ies established in lyli A

final decree ENTERED UNDER PART 2 OF TTIIS CHAPTER.. ?hC OTdET

settling the controversy shall be appended to the final decree,
and a copy shal1 be fi.led with the departmenE. The department

sha11 be served with process i.n any,oroceeding under this sub-

secEion, and the department RaYr in its discretion, intervene
in the proceeding.
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B5-5-101. Appoint.nent of water conni ssioners. * * *

{2) When the existing rights of a1I appropriators from a

source or in an area have been determined in a PRELIMINARY

DECREE, TEMPORARY PRELIMINARY DECllEE OR A final decree issued
under chapEer 2 of this tit1e, the judge of Ehe district court
shalI upon application by the department of natural resources
and conservation appoint a v/ater commissioner. The water com-

missioner shall distribuee to the appropriators, from the source
or in the area, the water to which they are entitled.

.***
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LEGISLATION CONCERNING CHANGES OF WA?ER RIGHTS.

85-2-4A2 . Changes in appropr iat ion r ights . ( 1 ) en appro-
priator may not make a change in an appropriation right, llOR

MAKE OR CAUSE ANY PHYSICAL RELOCATION, ENLARGEMENT, EXTENSIOTJ,

REPLACEMENT, OR OTHER MODIFICATION OF EXISTING DIVERSION,

CARRIAGE, DISTRIBUTIO}I, OR STORAGE FACILITIES USED IN THE EXER'

cISE OF SUCH APPROPRIATION RIGI{T excepE as permitted under this
section and wiEh the approval of the department ofr if applic-
ab1e, of the legislature.

(2) Except as provided in subsections (3) through (5)r the

department shal1 approve a change in appropriaLion right OR IIJ

THE f'ACILITIES USED FOR ITS EXERCISE if the appropriator proves

by substantial credible evidence that the following cr iteria
are met:

(a) The proposed use OR FACILITIES CHANGE will not

aclversely af f ect the vrater r ights of other Persons or other
planned uses or developments for which a permit has been issued

or for which water has been reserved.

( b ) The proposed means of divers ion, construct ion,
and operation of the appropriaEion works are adequate.

(c) The proposed use of water is a beneficial use.

(d) THE pRoposED CHANGE rN Ti{E APPROPRTATTON R]GHT OR

IN THE FACILITIES USED IN lTS EXERCISE WILL NOT RESULT IN OR

FACILITATE EITHER WASTE OF WATER OR A STREAM DEPLETION II'] EXCESS

OF ?HE STREAI4 DEPLETION CAUSED BY THE HISTORICAL BENEFICIAL USE

OF WATER MADE IN THE EXERCISE OF THE APPROPRIATIOI'I RIGHT.

(3) The department may not approve a change

use or place of use of an appropriaEion of 4r000
IN

or
purpose of
more acre-
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feet of water
water unless
evidence that:

a year and 5.
the appropr ia t

5 or more cubic feet per second of
or proves by substantial credible

(a) the criteria in subsection (2) are net;

(b) the ProPosed
ing of reasonable use must

reasonable use. A find-
a cons iderat ion of:

change is a

be based on

( i ) [he existing demands on the state water
supplyr ?s well as projected denands of vJater for future bene-

ficial purposes, including municipal water supplies, irrigation
systens, and minimurn streamflows for the protection of existing
water rights and aquatic life;

( v) the effects
any creation of or contribulion

the benefits to the applicant and the statei

) the effects on bhe quantity and quality of
uses in the source of supply;

on pr ivate property r ights
to saline seep; and

(ii)

water for exis
(iii
t ing

( iv) the availability and feasibility of using
1ow-quality water for the purpose for whi.ch application has

been made;

by

( vi. ) the probable s ignificant adverse environ-
mental impacts of the proposed use of water as determined by

the department pursuant to Title 75, chapLer I, or Title 75,
chapter 20.
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( 4 ) Tire departnent may not approve a

use or place of use for a diversion that
nore acre-feet of water a year and 5.5 or

second of water being consumed unless:

(a) the applicant proves bY clear
dence and the department finds that the cri
(2) and (3) are meE; and

change in purpose of
results in 4 r 000 or
more cubic feet per

and convincing evi-
teria in subsections

(b) the department then petitions the legislature and

the legislature affirms [he deci sion of the department after
one or more public hearings.

***

(fI) A change in appropriation right OR THE FACILITIES USED

IN ITS EXERCISE contrary to the provisions of this section is
invalid. No offi.cer, agent, agencyr or employee of the sLate'

may knowingly permit, aid, or assist in any manner sucl

unauthor ized change in appropr iat ion r ight OR FACILITIES . irlc

person or corporation mdY, directly or indirecbly, P€rsonalIl'
or through an agent, officer, or ernployee, attempt to change ar

appropriation right OR FACILITIES USED IN I?S EXERCISE except

in accordance with this section.
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4, LEGI SLATION

DECREES.

B5-2-234 .

CONCERNING CORRECTION OF CLERICAL ERRORS

F inal decree.

***

(7 ) CLERICAL MISTAKES I}.i ANY FINAL DECREE MAY BE CORRECTED

AT ANY TIME BY THE WATER JUDGE ON HIS OWN INITIATIVE OR ON THE

PETITION OF ANY PERSON. THE WATER JUDCE SHALI, ORDER SUCH NOTICE

OF ANY CORRECTION PROCEEDINGS AS HE DETERMINES TO BE APPROPRIATE

?O ADVISE AtL PERSONS WHO I4AY BE AFFECTED THEREBY. ANY ORDER

OF THE WATER JUDGE I{AKING OR DENYING SUCH CORRECTION SHALL BE

SUBJECT TO APPELLATE REVIEW.

IN
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5. LEGISLA?IOt.] CO}ICERIIING THE PRII,lA FACIE EVIDET{CE STATUTE.

B5-2-227 .

PURPOSES OF ADJUDICATING RIGH?S PURSUANT TO THIS CHAPTER, A

claim of an existing right filed in accordance with B5-2'22L

constitutes prima facie proof of iEs content until issuance of
a f inal decree. FOR PURPOSES OF ADMINISTRATION OF I'IAIER RIGHTS,

THE PROVISIONS OF ANY TEMPORARY PRELIMINARY DECREE OR PRELII{I-

NARY DECREE SHALL SUPERCEDE SUCH CLAIM OF EXISTING RIGHT UNTIL

A FINAL DECREE IS ISSUED.

Clair:r to constitute prina facie evidence. F0R
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6. LEGISLA?ION COI.ICERNING REOPENIIIG AND REVIET.] OF PREVIOUSLY

ISSUED PRELIMII'IARY, TEMPOPGRY PRELIMII'IARY AND FINAL DECREES .

B5-2-237, REOPENING AND REVIEW OF DECREES. (1) WITHIN 180

DAYS f OLLOIIING ?HE EFFECTM DATE OF THIS SECTIOII, THE l,lATER

JUDGES SHALL PROV]DE BY ORDER FOR THE REOPENING AND REVIEW,

WIfIIIN TIIE LII,lITATIONS OF THE PROCEDURES i{EREINAFTER SET FORTH,

OF ALL PRELIMII'IARY, TEMPORARY PRELIMINARY OR FINAL DECREES W}iICH

SHALL I{AVE BEEN ISSUED BY THEM PRIOR TO THE EFFECTIVE DATE OF

THIS SECTION.

(2) SUCH ORDER SHALL PROVI DE THA? THE WATER JUDGE I^IILL

REOPEN AND, UPON A HEARING, REVIEW ITS DETERMINATICN OF ANY

CLAIM IN SUCH DECRI]E UPOII A TIMELY FILING OF AN OBJECTION TO

SUCH CLAII4 WHICH SHALL HAVE BEEN MADE WITH THE SAME SPECIFICITY

AS IS REQUIRED FOR THE FILING OF OBJECTIONS UNDER 85.2.233(3).

(3) THE WATER JUDGES SHALL SERVE NOTICE OF THE ENTRY OF

THE ORDER PROVIDING FOR REOPENING A}iD REVIEW TO TIIE DEPARTMENT

AND TO THE SAME CLASS OF PERSONS AS I,IOULD BE ENTITLED TO RECEIVE

SERVTCE OF IIOTICE Ul.tDER THE PROVTSTONS OF 85-2-233 | AS AMENDED.

(4) IIO OBJECIION SHALL BE EFFECTIVE TO CAUSE A REOPENING

AI.ID REVIEW OF ANY PARTICULAR CLAIM UNLESS ?IIAT OBJECTICN SHALL

HAVE BEE}I FILED WITH ?HE APPROPRIATE WATER COURT NOT LATER TTIAT.I

1BO DAYS AFTER THE ISSUANCE OF TTIE ORDER PROVIDED FOR IT]

95_2-237(I) WUTCU PERIOD OF'TII'IE MAY, FOR GOOD CAUSE SIIOWN, BE

EXTENDED BY THE WATER JUDGE FOR AN ADDITIONAL IBO DAYS, IF
APPLICATION FOR SUCFI EXTENSION IS MADE WITHIN 180 DAYS AFTER

THE ENTRY OF THAT ORDER.

(5) TIIE WATER JUDGE SHATL NOTIFY TIIE CLAIMANT OF THE TII,IELY

FILI}JG OF AN OBJECTION ?O HIS CLAIM, AND AFTER FURTHER REASON*

ABLE NOTTCE TO BOTI{ THE CLAil.{ANT A}rD ?HE OBJECtOR, SET THI

l'1AT?ER FOR i{EARING. THE I^IATER JUDGE MAY CONDUCT INDIVIDUAL OR
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CONSOLIDATED HEAR]NGS. A IIEARING SHALL BE CONDUCTED AS FOR

OTHER CIVIL ACTIONS. ON THE ORDER OF THE WATER JUDGE, A I]EARING
MAY BE COIiDUCTED BY T:lE I'IATER MASTER, WIIO SHALL PREpARE A REpORT

OF THE IIEARII'IG AS PROVIDED IN 14.R.CIV.P., RULE 2(E).

(6) THE WATER JUDGE

HELD ON THE MATTER, TAKE

THE EVIDEI'ICE THEN BEFORE

TION OR I4ODIFICATIO}J OF

?I]E CONTESTED CLAIM.

(7 ) ORDERS OR DECREES

DECREES AS A RESULT OF THE

BE APPEALABLE IN THE MANNT]R

FROM FINAL ORDERS OF DISTRICT

SHALL, O}tr TTIE BASIS OF ANY HEARING

SUCH ACTION AS MAY BE WARRAT{TED FROI4

HIM, Il{CLUDING DISIIISSAI OF THE OBJEC-

?HE PORTIO}I OF TIIE DECREE EVIDENCING

MODIFYING PREVIOUSLY ISSUED FINAL
PROCEDURES PRESCRIBED HEREIN SHALL

PROVIDED BY LAW FOR APPEALS TAKEN

COURTS.

(B) APPEALS FROM ORDERS OR DECREES MODIFYING PREVIOUSLY

ISSUED PRELIMINARY OR TEMPORARY PRELIMINARY DECREES AS A RESULT

OF TI]E PROCEDURES SET FORTH HEREIN I,IAY BE TAKEN UNDER B5-2-235
!.IHEN SUCH PRELIMINARY OR TEMPORARY PRELI14INARY DECREES HAVE

BEEN },IADE FINAL DECREES.
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APPENDIX V

COMI4ENTS OII DRAFT REPORT
DATED

"EVALUAT]ON OF MONTANAIS WATER RIGHTS ADJUDICATION PROCBSS"



WATER POLICY COMNIITTEE
Montana State Legislature

HOUSE MEMBERS

i).rorhr 8.rd'(\. \;(c (hrtrhrn

August 18, l-988

Jack E. Ross
Saunders, Snyder, Ross & Dickson, P.C.
707 Seventeenth Street
Suite 3500
Denver, CO 80302

Dear Jack:

rhank you for submitting the draft report, which we recej.ved on
August t. As staf f f or the committee r.re will not cornment
substantivery on the findings and concrusions and will focus
instead on offering comments based on the requirements of the
approved study design. In general, though, we commend you forproviding a very readable and concise report.
A. DNRC Roles, Practices, and Relationshio with the Water Court

l. leparation of powers. A major concern has been the flipside of the separation--powers issue addressed. That is, does
the water court in providing direction to the Department of
Natural Resources and Conservation (DNRC) unlawfully interfere
with the powers delegated to this executive agency? Ofparticurar controversy has been the courtrs involvement in
regrulating field investigations.

2. DNRCTS Multiple Ro1es. The DNRC's functions are not
separateO tions appear to be divided
according to the following format: Engj.neering Bureau, water
Resources Division (WRD) -- claimant; New Appropriations Progrrarn,
Water Rights Bureau, WRD -- permS-tting entity; Adjudication
Program, Water Rights Bureau, WRD -- examineri Legal Staff,
Director's Office -- objector.

3. Ade-q\ra.cv of Clai.ms Examination. The question stated in
the study design is addressed.

SENATE MEMBERS

.lrcl E. (;.k. Ch.rrmrn
Erih.r C Eanqrton

COMMITTEE STAFF

Enr rronmcnrrl (lurirn (.runcrl

ll.icnr. \lon!rnr i')6:l)
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Jack F. Ross
August 18, 1988
Page 2

4. Effieiencv of Examination Process. The guestion stated
in the stud.Y design is addressed.

5. Sufficiencv of Claimantst Access to-DNRC Information.
The questffie Etudy design is addressed.

5. Clalgtants' Perceptioq o The
question ffiY design is addressed.

B. t{ater Court Practi-ces and Procedures '
l. Extent of Varianc_e_in Prpqgdures and Guid,elines.Applie4

to cl;ims '

2. A.d.equqcv of Notice of 
=4diudigation. 

P{ogeed.ir-lgs. _ The

narrative detail tne factual
il"iiio": "It]o whal extent have varying procedures and

d,ria.firres Ueen applied to different vrater rights claims?"

3. Late claims and gbiectigns=. The narrative does not
address w ions (assuming they occur)
are handled.

4. Suf f iciencv of Water Court -Ad-iudication Schedule to
Insure Du not state cIearIY
ffitimeline proposed by the Water Court is
sufficient to ensure adeguate due process for all claimants
including the resolution of federal and tribal claims in the
Siaie Coi,rts (although it suggests an additional notice and
objection period for preliminary and final decrees is "necessary
and desirable" ) .

5. Optimum adiudicati-c! schesgle. The guestion in the
study design is addressed.

6. Sufficiency of Clai.manls' AqqeE-E- to Co]lft Inllgrmation-
tn. q;""t

7. Efficiencv of Water Court. The question stated in the
study design is addressed.

8. Constitutionalitv -of -Waler Qo\rrt Etructuf e. The
question signed is addressed.

9. Sufficiencv of Water Court's glaims,Ind?x ar]q Docket
Svstem. esign is addressed'

lo. water court's criteria {or.&eqgirinq FurEher_ Progft.
The questi gn is answered, though the
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"gray area'r remarks are described differently in the new claimexaminati.on ru1es.

C. ltlcCarran Amendment Considerations

1. Mccarran Amendment_tdjg4igetjqn rssues. The narrativedescribes a congressj.onar and judicial history, with some
expranatj.on of rationale, but does not state expricitly the
necessary elements for a Mccarran amendrnent adjudication.

2. 
. Fuffigignqv.of I'Igntanq Act vnder Mcg+rran standard.s=

The question stated in the study design iffi

1. Adgquacv_of.rnleql+tion 9f Federar Riqhts. The question
stated in the study design is addressbd imFEEIEIy.

4. Conflicts Between Mon'Ee,na Law and Federal Law. Thequestion itly.
5. Mont The questi.on

stated in
D. Aceuraw of Miudication Decrees.

1. Accuracv of Finar Decrees. The question stated in the
analysis s addressed. t{as a random
sample of claims for accuracy undertaken, as suggested in the
data collection part of the study design?

?. Desir+bilitv of a Mandato The
question

3. Qgefulness of Decrees to Water Users. The question
stated in

5. _Sta!,utoFv Proceqs to gorrect Adiudication Errors. If
errors of substance are found in a final decree, is there a
Process that could be established statutorily to address these
errors (or are 85-2-235 and 85-2-402, MCA adequate)?

r River Decree on Unad6. Effect of Fina
question stated, in

ated and
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E. Mditional Orestions Concerninq the Adiudication Process

1. Legalitv of Ehe Conclusive Presumgtion of Abandonment.
The questffie study design is addressed.

2. Effect of the Prima.Facie Evidence_ Statute and.Need for
anv Uodif in the studY design is
addressed.

3. Need. f or Additional, Delilrea!io?- o-f, DNRC

Respo;;ib -the studY design is
addressed.

4. Leqal Effect.gf geqrees rsFued Fv the iY+!gf-99urts' Is
administrffinal decrees by water comm-Lssl'oners a

I;gitil"ie policy option?, If a need for comprehensive water
;f;ha-;d,rinistralioir developed, what legislation would be
necessary?

5. Effects of t 1985 Sr lation lated Court
Decisions a narrati.ve

he 1985 stipulation, includin? 
-Y ^754,it6 Uiff sponsored by the Water Policy Connnj-ttee Iast session

(the study-desien iniludes consideration of recent legislation).

6. Inteqration of Subbasins_by.Notice of lvlainstem Claims.
The quest design is addressed''

In qeneral, the committee might benefit from additional
explanation and documentation, particulllry where the answers to
thl study questions are sunrnarized briefly'

We hope these comments are helpful and particularly wish to
thank you for submitting the report in a timely manner' Please
call us if you have any questions.

Deborah B. Schmidt

t3A
Robert J. ThomPson

ADJCOMl



MOITTANA WAIER COUNTS
r-r

clr.697 L 1970

WATEi JUDGES:

U9p.r f,lltol,rl Ahrir latln
Chi.t JudgC W. W. Leastrt
PO. Box 879

6ozrm.n, MT 5977r0879

l,ord Mlaroud nlv.r Ertln
Judgc Bornard W. Thoma!
'PO.8or 

93E

Chinook, MI 59523

Clrrt Fo,t nltr Br.ln
JudC. Lsit Erickro^
PO.8ox 839
x.ti3p.ll, MT 590034810

\tllortlona Flr. 8l.|tr
Judgc Roy C. Rodogiioro
PO.8or 446
Rounduo. Mf 59072

August 9, 1988

Water Pollcy Committee '"";'t\

c,/o Envlronmental Quality Councll
Capitol Statlon
Helena, MT 59520

Re: Connents to Draft Report on
water edjudication process

Dear Senator GaIt:

Encl.osed please flnd comments nade by the trlontana Water
Court to the Draft Report prepared by Saunders, Snyder,
Ross and Dickson, PC.

The Draft Report does a good Job of addreaelng many of
the legal questions concerning ttontanats water
adjudtcation. Our comroents wll1 be brief .
Under the discusslon of separation of powers, pages 12
and 13, Draft Report, there 1s no clear Etatement
regardlng one- ofEfie most controverslal separation of
powers lssues - that ls whether the water Courtrs past
and present dlrections to DNRC pursuant to Sec.
85-2-243, llCA, as aBplied, constitute an
unconstiiutloiafe-E?riil of executive or
adninlstratlve authorlty by the Water Court. A
statenent on this issue by the consultant could help
reeolve current controversy.

Thank you for the opportunity to conment on the Draft
Report.

Best personal wishesn.*
Chtef water Judge

". . . to expodltc s1d fe,tiltrta thc dludlc.tbn ol existhl wetet ri]hts."

WWL: lmb



eufioqPffi
6

!'frfu,*fraue @,ftrlg
August L7 , f988

Deborah Schnidt
Executive Director
environmental QualitY Council
Room 432
stat,e capitol
Helena, MT 59520

Re: Draft Evaluation of I'lontanars
Water Rights AdjudicaLion Process

Dear Deborah:

The DepartmenE of Fish, Wildlife and Parks is reviewing
t,he Draft Evaluation of Montana's Water Rights Adjudication
Process prepared for the Water PoIicy Commit,Eee. the rePort
indicatei ttiat Wrighg Water Engineers, an engineering firm, was

hired t.o do an independent evaluaEion of the accuracy of Water
Court decrees. It is my understanding Lhat the Wright Water
Engineers rePort, and other investigations conducted by the law
firm of saunders, snyder, Ross and Dixon have not been

subrnit.ted to t,he i+ater- Policy CommiEtee staff for review. I
respectfully request an oPPortunitv- to review t'he report's
relied upon in preparing - lne Draft. Evaluation. AIl such
reporEs are puffic documents and must be made available for
prbf i" review under ArEicle II, Section 9 of Ehe t"lonEana

LonstituEion and Mont,ana's Public Records Acts. Please
consider this a formal requese for copies of the documents in
question. If Ehere is a charge for making copies of these
documents, Please advise.

Thank you for Your cooPerat'ion.

Sincerely,

fifitl.A,
Robe rt N. Lane

ffir'6

$;;;

G. SEeven Brown
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August 17, 1988

Deborah Schmidt
Executive Director
Envj.ronmental Quality Council
Room 432
State CapiEo]
Helena, t4T 59620

Re: Draf t Evaluation of llontana I s
Hat,er Rights Adjudication Process

Dear Deborah:

The Department of Fish, wildlife and Parks (,Drwe.1
submits the followlng comments to the July 29, 1988 Draft
Evaluation of l,lonEanats WaEer Right,s Adjudication Process:

1. Separation of Powers and DNRC' s fqultiple Rol.es ( pages tz
t.hrough I6 of t,he Draf t Evaluat,ion of l,lontana I s Water Right
Adjudicat,ion Process, hereinafter 'Draft Evaluation'). theqiscussion of separation of powers and DNRC I s multiple roles
may be legally correct. llowever, the analysis completely
misses Ehe 1ega1 issues raised by the Department and Board of
Natural Resources and Conservation ('DHRC' or 'BNRC') . At
issue is whether the Water CourE can cont,rol Ehe exercise of
discretion by DNRC in the verification of claims, ?here is no
discussion of this issue in the Draft Evaluation.

The Montana Supreme Court concluded in Matter of the
Activities of the DepartmenE of NaturaJ @
TT9ETT-EiE ift'Ta noc hajiE suf f icient f act,ual record to ruLe
on the separat,ion of powers issues raised by DNRC and BNRC
( Id., at p, 515). The Suprene Court Ehen ci.Eeo the Stipulation
as support for a finding thaL t,he water Court has no'intention

. to override or cont,rol the day to day operat,ions of t,he
DNRc' (g].) .

The Montana supreme Court has not ruled on the question of
whether the water Court is violaEing Ehe separation of poh,ers
doctrine by preventing DNRC from properly invest.igating all
claims filed under the Senate Bill 75 adjudicat,ion. There is a
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greaE dif f erence bet,ween the Water Court's aut,hority to control
wnat is admissible aS evidence in a judicial proceeding and the
Water Court's authorit.y t,o control t.he executive branch'S ciaily
activities. AII that DNRC and BNRC asserted in its dispute
with the water court hras that DNRC had discret,ion to conouct
its own evaluat|on of claims and prePare that documenEation for
consideration by any person who might wish to review it. The
Water Court, of course, is free to rule on the admissibitiEy of
DNRC I s invest,igative information or determine what weighE the
information will be given in Water Court proceedings. The
authors of t,he Draft Evaluation did not, address ehe central
legal question raised in tlat,ter of the Activities of the
DeDartment of NaEural Resources and Conservation.

the Water Court conEinues to interfere wiEh the daily
activities of DNRC in compiling information about pre-July l,
1973 water right claims. lhe orders issued by the Water Court
prohibiting DNRC from re-examining claims under the SuPreme
tourt's new verification procedures are examples of Ehe Water
court's int,ention to control DNRC's investigative functions.
DFWP also submitted substantial evidence documenting the l'later
Court's interference with DNRC's attempt,s to reverify claims in
Mateer of the Adjudication of Ehe Existing Rights tolhe Use of

the !1]ater urtace a nderqroun na I,jate r
Bas i ns thin t.he State o ontana, waEer Cour ause No.

this informaEion with t.he
11ater Policy Committ,ee on AugusE 29, 1988 it you so desire.

2. Adequacy of claims Examin_a_tioP. T.h" authors of the
Draft fva at Ehe verificat,ion of
claims before the adoption of rules by the Supreme Court was
adequate when coupled with the judicial process establisheo by
the Water Court and the abiliEy Eo object Eo claims. There is
no substantiation for this conclusion.

The Draf t Evaluation ( P. 30 ) point,s out, that 130,000
claims are in the Process of being included in temporary
preliminary or preliminary decrees. Over 109,000 of a total of
lpproximatAly 204r 000 claims had already been verified as of
Ulich 1988. It has been DFWP's content,ion that Ehe old
verification procedures were inadequaEe. These claims will not
be reverified under the Supreme Court's ne!, verification rules
as far as t.he Water Court, is concerned and nothing in th€ Water
CourE's adjudication procedure is designed to identify problem
claims in t,he absence of an obiection.
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The authors of the Oraft Evaluation state on page 3 that
the subcontractor, Wright water Engineers, provided .an
independent objective evaluation of the accuracy of water Court
decrees and Ehe !.Iater court,/DNRc claims evaluation process.'
The Wright Water Engineers' report and other accuracy reports
were not included in the Draft Evaluation. Before DFWP can
comment on the Draft EvaluaEionrs accuracy conclusions, the
supporting documentation for those conclusions must be
available for public reviegr. By separate letter, DFwp has
requested a copy of the Wright water Engineers' report and all
similar invesEigation reports. Accuracy of Lhe water Courtfs
decrees may be the most important issue to be addressed. A
conclusion Ehat the decrees are accurate wit,hout. supporting
documentation will not, resolve the issue. The Water Policy
Comnittee and the public need to know how many claims were
examined and what process was used to evaluate Ehe accuracy of
claims.

3. Variance in Verification Procedures. The authors of
the Draft e in verification
procedures is not. significant and Ehat WaEer Court procedures
will resolve any problems (pp. 2L and 22 of Draft EvaluaEion).
In support of this conEenEion, the authors claim that the t.Iater
Court has ordered DNRC to re-examine 4 partially verified
basins under t,he new rules. DFWP believes this assertion is
i ncor rect. .

Perhaps the only point that needs Eo be made here is that
over 109,000 claims have been verified under 35 'updaEed' and
now ouEdated verification procedures. The remaining 95r 000
will be verified under a new set of verification procedures
issued by the Supreme Court. Of course, w€ donrt even know if
these verification procedures are final since the Supreme Court
has never issued a final order adopEing the new verification
ru1es. Ihere are significant differences between the new and
old verificat,ion procedures. The Draft Evaluation concludes
that Water Court procedures and appeals will elininate any
inequitiee in the treatment of claims wit,hout, detailing which
procedurea will overcome the deficiencies in the oLd
verificatlon process.

4. InadequaEe Notice. We concur in Ehe recommendation
that, all @ issued by the water court must be
subject to a nel, and expanded notice procedure. It shoulri be
emphasized that thi.s is especially true where Indian and
federal claims being negotiated by the Compact Commission are
involved.
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5. water Court, Efficiency. The Draft Evaluation
concludes been 'highly efficient' in
the adjudication of claims. No one has ever disputed that the
WaEer Court has been efficient. The asserEion has always been
that the Water Court's efficiency has been at the expense of
accuracy. If the information which forms the basis of Ehe
Court,s adjudication is inaccurate, then no degree of
efficiency can prevent grossly inadequate final decrees. ?his
.garbage in, garbage outr problem is not addressed in the Draft
Evaluation.

6. ConsCitutionality of the W_aEer Court Structure. The
authors of u Effif-Eva]uatlon go to great, lengths to respond
to Donald Maclntyrer S law review article quest'loning the
constituEionality of the Water Court. DFWP believes Ehe
analysis ignores the ConstituEional Convention's unwaivering
comnitment t,o electing judges in l'lontana. The f ollowing
excerpt,s from t,he ConstiEutional Convention debates emphasize
this point.

Delegate Dave Holland presented t,he Judiciary committeers
majority proposal for elecLion of judges. Delegate Holland
stat,ed:

'I submit, Eo you Ehat t.he PeoPle of
this state want to elect rheir judges andr
if we come out of here rrrit,h an appointive
syscem, that this thing alone, in mY

estimation, could bring dorn the whole
constituEion.' IHontana constit,utional
convention Verbatim Transcript, Vol. IV, p.
1013, hereinafter'Convention Tr.'l

Even the Judiciary CommiEtee t s minorit,y proposal, which
involved the initial appointment and subsequent election of
judges, clearly recognized t,hat l'lont,anans want to elect their
ludges. Delegate Berg presented Ehe minority proposal and
recognized that:

'. w€r aE least in Ehe minoritY,
did not feel that we should ever divorce
Ehe Judiciary from Ehe electorate. we feel
some kind of el.ective process is essential
in Ehe selection of the judiciary, as well
as the select,ion of other of f icers.'
IConvenEion Tr. 1023. ]
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Lt bhere is any doubt tha! t,he Constitutional Convention
believed Ehat judges should be elected, the language in Article
VIf, SecBion I ( 2 ) ends Ehat doubt. An incumbent district or
supreme court judge who is unopposed must have his or her name
placed on the general elect,ion ballot for the purpose of
allowing voters to approve or reject the judge. Dlstrict and
supreme court judges are the only elected officials under
l,lontana law subjected eo a rejection vote when they are
unopposed.

The Constltutional Convention's commitment to electingjudges also negates any assertion EhaE appointmenE of water
judges for set terms and service for nine years can be
considered a 'temporary' appoinEment under Article VII, Section
6(3). DFWP suggests that the auEhors of the Draft Evaluation
research and consider the Constitutional ConvenEion transcript,r
in Ehe evaluation of this issue.

7 . Accuracy of Final Decrees. Pages 5 and 45 conc.l,ude
that it, i ina.l. decrees that are 10Ot
accurate. DF9,IP has never asserted thaE the f inal dicrees must
be 100t accurate. The Draft Evaluation misses the central
issue and addresses an issue t,hat, no one has raised.

8. Powder River Decree is Not Final. We commend the
authors of ng.

9. The Conclusive Presumption of Abandonment Languaqe is
r,ega1. fh
on b, DFWP in it,s Supreme Court argumenEs. The recommendat,ion
that forefeited late claims be given a priority date junior and
inferior to all other pre-JuIy l,1973 rights must be carefully
examined by Ehe water Policy Committee.

10. General Observation Accuracy. The poII of wat,er
r ight,s at of the 23 lawYe rs
responding believe that, water Court decrees are accurate with
greater than 50f cerEainty. thirteen of the 23 lawyers believe
that Ehe decrees are grossly inaccurate ( Iess than 50t
certainty). Only three believe the Water CourE's decrees are
accurate with more than 75t certainEy. The lawyers involved in
the adjudication process fully understand the inadequacy of t,he
Water Courtrs procedures. It is important that all
documentation concerning the Draft Evaluat,ion's accuracy
conclusions be available for public review.



Deborah Schnldt
August 17, I988
Page Six

We look forward Eo discussing these maEters with you and
the Water Policy Committee on August 29, 1988.

SincerelY,

Robe r t
Chief

tfitl, AL
N. Lane

Legal CounsgllaI counsq

gR *"1
G. Steven Brown
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GENERAI, COI{I{ENTS

The draft report is wriEten in clear and understandable
language. Eowever, it is not well-documented. As a prime
example, no supportlng docunentation is included from the
engineering firm which was hired as part of the study. Also,
because the executive summary is not numbered to correspond with
the appropriate analytical section, it is difficult to relate the
summary conclusions to its corresponding rationale. The final
report should be restructured to have the relevant executive
summary conclusion as a final paragraph following the pertinent
analysis.

The Consultant has presented the draft study in a style which
does not openly criticize any party involved in ltontana's
adjudication. Although this approach may be politically
appropriate, the draft report does express serious concerns with
tha implementation of the adjudication. These serious problems.
will bi overlookedr at least by the casual readerr because of the
benign presentation. This may nake it more difflcult to enact
meaningiul corrective legislation if most legislators are wilfi.ng
to accept the report because of its style as a recommendation to
maintain the status guo.

Also, the draft report has failed to address the real issues
which lead to the need for the study. Bhe Consultant has
addressed peripheral issues but has not followed up with the
issues central-to the controversyr many of which rrrere required by
the study plan. Consequently, the casual reader is left with the
impression- that the central. issues have been addressed and that
the status quo should be maintained.

In the draft report the Consultant justifies some of its
findings by limiting the finding to the ncurrent phasen (e.9.,
Summary No. 17, and pages 6 and 43). The Consultant needs to
define the tern because the adjudication is in differing phases
throughout the state. Second, and more importantr the report
should be concerned with t,he entirety of the adjudication and not
a specific phase. fhe fact that a particular phase of the
pro-ess ls adequate does not mean that the final product, will be
ldequate. The purpose of commissionlng ihe report is to acquire
professional judgment to point out the potential pitfalls with
Lhe procesE as it is projected to proceed. For exampler the
Consultant pointed out the pitfalls with respect to basin notice
and the Powder Rlver Decree, but failed to follow through on
other important issues such as adequacy and separation of Powers.

trhe Consultant has concluded that the decrees are not 100t
accurate. No assertion has ever been made that decrees are
expected to be 100t accurate. The guidance the Consultant vras
expected to provide is a range of accuracy Montana should strive



to achieve a hiqh level of confidence that the resuLt,s of the
adjudicatlon can be successfully used for the purposes described
on pages 9 and 10 of the report.

Attorneys generally understand due process, equal protection,
separation of porlers and the other constitutional and lega1
concerns inherent in a judicial process such as itontanats
adjudication. The consurtantts trwater Rights Attorneys surveyn
establishes that less than 10t of the at,torneys surveyed believe
the decrees constitute accurate adjudications to any great
extent; less than 5t to a moderate extent; and nearly 80t have
less than 75t certainty in the accuracy of the adjudication.
Rather than criticize the state for its implementation of the
processr the Consultant argues, by necessary inpli.cation, for a
cataloging of existing water rights and t,hen t,o have DNRC look at
historical use in change proceedings. In ot,her words, the real
work to an adjudication is being shifted from the courts to an
administrative agency in change proceedings. Although the
suggested remedy will expedite the adjudicationr iE renders the
adjudication little more than a claims registration program.

Essentiallyr the Consultant has selected a remedial measure
(strengthen t,he administrative change process) to conclude that
there is no real need to be concerned with the accuracy of the
adjudication. Eoweverr the Consultant has no nechanism to
control the discretion of the legislature in passing such
remedial legislation and so lilontana is left with the issue
unanswered--is the adjudication being implenented to assure a
high conf!.dence of accuracy? The Consultant should discuss the
problems with the adjudicati,on that make adeguacy a problem as is
perceived by the vast majority of attorneys who responded to the
questionnaire. For exampler r[ost attorneys recognize that t,he
setting of priorities in the adjudication, as a matter of lawr
will make priority dates res iudicata in a change proceeding.
The adequacy of establishlng priorities cannot be passed on to
t,he DNRC in a subsequent adroinistrative proceeding.

Throughout the draft report the Consultant has put the cart
before t,he horse; becauge of a perceived renedy the ConsultanE
has ignored the problem. An approach like the Consultantrs
handling of t,he guestlon of the accuracy of the decree Process is
used at page 45 in the llcCarran AmendnenE sufficiency analysis
where it-ta stated "[a]s previously discussedr we do not find the
water court t s irnplementation of the statutes to provide an
unreasonable means of determining water rightsr particularly in
Iight of the remedies available to address improper court conduct
or inaccurate results.n The Consultant appears content to accept
any potential flaw in the implementation of the adjudication so
long as there is a judicial remedy. Ilowever, the legislature has
recognized that judicial remedies are available and that the
state and federal agencies, as well as major water users, do and
will continue to utilize the court.s if the legislat,ure is



unwilling to correct percelved wrongs. A major purpose for
authorizing the study was to ldentify the problems, if any, that
could be leglslatlvely cured; it is unlikely t,he legislature
intended to have the Consultant pass over potential problens
because there is access to the courts or because potential
remedial legislation can be enacted. Because of the ConsuLtant's
approach, identification and analysis of existing problems with
the implementation of the adjudication is inherently weak.

Similarlyr the study concluded at Pages 7 , and 20 through 22,
that there is no 1egaI problem inherent in the use by the Water
Court of evolving or differing procedures and guidelines in the
adjudication process. Again, the stated reason for the finding
is-that water users can avail themselves of their due Process
rights so long as one chooses to participate aS an adversary in
the adjudication. fhe ConsultanE found no issue requiring
legislitive attention because nlwie assume that, the Court wilI
address any other Problems or that appeals to the Supreme Court
will do so.' Franklyr the differing procedures issue is one of
fairness. Claimants and objectors should not be callously
required to advocate their due Process, rights in _an appeal to the
Moritana Suprene Court. Although legislation need not be required
to remedy Lhe issuer sufficient documentation of the problem ln
the repoit as a fairness issue may motivate the Water Court to
strive for uniforrnity from basin to basin, and within basins,
without judicial prompting from the lttontana Supreme Court.

SPECIFIC COI'IT.IENTS

1. COl,lt'lENT - page 4, Summary No. I on Separation of powers.

Summary No. 1 of the draft evaluation executive sunnary
states 3

l. We conclude that the investigative functions
performed by DNRC in aid of the adjulication
process do not vlolate the separation of Povrers
doctrines.

Page L2 of the draft evaluatlon states:

The specific question we were asked to address was
whethir the DNRCr a department of the executive
branch, unlawfully exerclses a judicial Polrer when
it develops factual information under section
85-2-243, l,tCA to be used by the Water Court in the
adjudication of pre-1973 water rights.

The DNRC agrees wlth the answer to the question framed
above. Iloweverr the question framed on Page 6 of the December
11r 1987r nDetailed S€udy Design According to Task and Question'
(SEudy )esign) reads:
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Is there a separation of powers problern in regard
to the rel-lrtionship between Ehe Water Court and
the DNRC?ffiaial measures needed?

The critical separation of powers issue here is not whether
the D$tRc can develop factual information for the water court's
use--no one has questioned that-- the issue is whether the Water
courtrs control of the day-t,o-day activities of this executive
agency violates the separation of powers. lhe Water Court is
abl.e to control the extent to which the DNRC Aathers facts.
lhese issues are set out in the DNRC briefs in the case of
Activiti nt of

, 74A P.2d 1096 (Mont. 1987), copies of which have
been provided. Since that case decided that the l,lontana Supreme
couE-L-would adopt the exanination rules as its owffi
separation of polrers issue remains and may even be exacerbated.
The Confederated and Salish Kootenai Tribes have continually
raised the separation of polrers issue. Their latest arguments
are found in their March 15r 1988r nConments of the Confederated
SaIish and Kootenai Tribes of the Flathead Reservation on the
Water Rights Claims Examination Rules of the llontana Supreme
Courto filed in Case No. 86-397, a copy of which has been
provided.

f,he issue is not whether the DNRC can gather facts for the
Water Court--the issue is whether the Water Court can
constitutionally control the DNRC to the extent that the Water
Court must give permission to the DNRC to perform its
administrative duty.

2. COI'IUENT - page 4t Sunmary No. 3 on claim examination
procedures.

Summary No. 3 of the draft evaluation executive sumnary
states:

We found the claims examination procedures used by
DNRC both before and after the promulgation of the
new rules by t,he Supreme Cou rt t,o have been
adequate to provide reasonable evidentiary material
for the Water Courtsr use. (emphasis added).

The DNRC does not believe the claims examination procedures
adopted before the promulgation of the new rules by the Supreme
Court were adequate to provide reasonable evidentiary material
for the Water Courtst use. For exampler out of almost 701000
claims examined under the o1d procedures, the Water Court
allowed less than 20 field investigations. Additionallyl
important resource materials such as the Water Resource Surveys
could often not be used. Because of these and other
inadequaciesr the DNRC was a proponent of the new claimE
examination procedures.
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Finallyr d gu€stion not ansvered here is whether the new
clains examination rules should even have been adopted by the
lilontana Supreme Court. Since the rules are procedural but also
substantively affect water rights the way they are appliedT the
question arises as to the propriety of the Supreme Court to
adopt rules it may laEer be asked to rule on. This due process
concern is beyond, and in addition to, the separation of Potrers
issue.

3. COMI.IENT - page 5, Summary No. 7 on evoLving guidelines-

Sumnary No. 7 of the drafE evaluation executive summary
reads:

7. we found no 1egal problem inherent in the use
by the Water Courts of evolving or,.differing
piocedures and guidelines in the adjudication
process.

Page 1? of the draft evaluation also states:

The question is whether the verification of claims
unde i ttre or iginal pf,oc€ss r (as evolved and
amended until tle promulgation of the new rules)
was adequate to verify the existence and nature of
water right claims. We believe that lt $dsr when
coupled wittr t,he Judicial process establlshed by
the Water Court and the availabillty of objection
to claims in the Water Court.

The DNRC believes that verification under the original
process was not adeguate to verify the existence and nature of
iater right EEims. There are numerous factors which prompt
this obsirvation. Several of the more important factors are:

Inconsistency due to changing procedures between
basins and during a basin reviev

Little or no review for nother usesn clains

Limited claimant contact

Few field investigations

Limited t1?es of issues that, were allowed to be
des cr ibed

Claims under the old process were not reviewed under a
consistent and uniform process. There were 35 updates to the
old verification manual. consisting of 335 separate changes
between 1982 through 1985. Procedures which changed during tl'
course of a basin verification were generally not retroactively
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applied, resulting in unegual treatnent in reviewing and
objecting to the claims in a basin. For exampler depending on
when an irrigat,ion claim was reviewed, acreage may have been
reduced based on DNRC verification infornation. In other
instances the claimed acreage was not reduced when the DNRC
found less acreage unless someone objected or the Water Court
heard the issue on its own motion. In shortr claimants were not
treated equitably in the verification process.

Under the former verification proceduresr there was little
or no review for trother usesn claims. These include claims to
miningr conm€Ecial, industrialr municipal, fish and wildlife,
wildlifer recreational, and hydropower uses. They were for the
most part decreed as clained. Since there was little or no
re'riew for reasonableness, issues such as excessive flow rate,
excessive volumes, or prolonged periods of nonuse were rarely
noted. Under the new examination procedures, more information
will be collected through questionnaires, claimant contactr dnd
field investigations so that clainrs for these uses can be
compared to what is reasonable and customary for the specific
PurPose.

The pasE verification policy linited claimant contact, to
specific situations r and in some situatlons only with Water
Court approval. Because of the limiting nature of the past
policyr clainants were often not contacted when elenents of a
water right were unclear and questionable. It has been observed
by the number of claimants objecting to their own clains that
the lack of a more in-depth revlewT especially through clairnant
contact, has increased the inaccuracies and ineonsistencies 1n
the decrees. This is supported by the opinions expressed on
page 15 of the draft report, with which states:

... with so many thousands of claims being filed
by claimants not experienced in such mattersr it
would not be surprising that many may have been
confused about what to file for and how to
complete the claim forms. Given the nature of
human bei.ngs r undoubtedly some clainant,s could be
expected to exaggerate their claims intentionallyr
while other exaggerations may have occurred
through inadvertence or misurtderstanding.
goweverr w€ have not been persuaded from the
evaluation of the available evidence including
Wright Water Engineersr investigationr that there
has been a deliberate r wholesale and pervasive
exaggeration of claims. Even if there were; the
claims verification Dr authorized bY the
statute and now

while processing and evaluating the validity of
claims now before them. (enphasis added).
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The present examination procedures encourage claimant
contact to clear up discrepancies which would 1ikeIy have been
decreed under the previous procedures due to the limited
clalmant contact at that time.

fhe fact that the DNRC was only allowed to field investigate
Iess than 20 of the first 70,000 claims decreed (barely 0.03*)
is evidence that t,he former policies were deficient. Failure to
field investigate likely resulted in erroneous claims being
decreed with incorrectly identified issues due to inadequate
dat,a. Exanples night be claims to historically irrigated
acreage or nrining claims not identifiable on available data
sources. ?he present, opt,ion of conducting a field
investigationr at a minimum, ensures correct identification of
issues, allowing the judicial process of objections to
function. fn the past t,he use of this integral option was
virtually prohibited.

In the past, the DNRC was restricted to providing the
specific information requested by the water courts- OnIy
cirtain issues were noted in the decrees. Exanples of issues
not identified are:

Incremental developrnent .of irrigation rights

Filed and use rights on formerly adjudicated streams

Amendments expanding a claim

Application of the irrigation flow rate standard

Prolonged periods of nonuse

Legitimate factual questions about clains lrere simply not
pursued under the Water Court's oId verification procedures.
The Water Court often did not a]low the DNRC to follow up on
problems with claims. Accordinglyr t,here are no remarks
ieflecting legitimate problems with claims r oll€s that would have
been investigated by the DNRC had it not been held to the Water
Courtts verification prOcedureS. There is no way for most
potential objectors to know about problems with claims unless
lroblems tClentieied in the verificat,ion process are some how
iernarked ln the decrees. The majority of objections to date
have been based on renarks. Beciuse the water Court prohibited
the DIIRC from identifying numerous legitimate issues, many
problern clairns do not contain rernarks that could serve as the
6asis for an objection or having the clain called in on the
Water Courtrs own motion.

Thus, the water Court has applied varying examination
procedures and guidelines which-have been applied in the
development of relevant, factual data during the adjudication
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(page 20). There have been najor changes between basins and
even withln basins in examination procedures and guidelines
which subetantlally altered how claims were treated and
deternined to what extent claimants were required to participate
in the process. The draft report concludes that a policy of
unifornity in examination procedures and guidelines is desirable
but not legally required. The DNRC specifically disagrees with
this conclusion. fhe report nakes a conclusion that there is no
legal problem lnherent in the use of differing procedures and
guidelines in the adjudication process because claimants are
afforded Ehe opportunity to have their ovrn rights heard before
t,he Water Court and to object to clains of others. They support
this by referencing which states that the
statutory schene of filing a claim and allowing for objections
to other claims 1s adequate on its face. Eoweverr in this case
we are concerned with implementation of the statute.

Due process is denied when the Water Court treats persons
with sixrilar interest in a dissinilar fashion. Using
substantiatly dlfferent exarnination procedures and guldelines
between basins and even between claimants withln a slngle basin
is not nerely procedural but has a.substantive effect on how
those claims are treated. For example, ttte rePdrt notes that,
certain guidellnes are used to set lnitlal parameters for
deterroining the reasonableness of the claim. Once established
these guidelines are used to determine which claims will be
further investigatedr dnd in nany instances which clains were
gray area remarked. In some basins claims were automatically
changed based on these 'somewhat arbitrary" (page 29) guidelines
and in other basins that sane aspect of the cLain might be
decreed without even being further investigated. This di.sparate
treatment in a general adjudication violates due process. At
the very leastr it is unfair to MonEanans. They were not
treated equally in this adjudication and they should not be
forced to go to CourE due to unegual treatment.

4. CO['{!{ENT : Page 4t Sunnary No. 1I on claimantts access to
information.

Sumnary No. 11 of the draft evaluation reads:

11, We found that clainantrs access to Water
Court decrees and other lnforrnation is adequate-

Clainants I acqess to water court decrees is adequate in Ehat
decrees are located at the local water rights field officer the
clerk of court's office for the counties involved, the l{ater
Courtr dlld the DNRC central office in Helena. Access to 'other
informationi is adequate for the first decree issued in a basin
but is not adequate -for subsequgnt dqcteeg. 

_ Tlre centralized
iginal clairn form and

documentition submitted by the claimant, the conputer record
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system, and a microfiln record of each clairn file. The
microfiche record of claims is properly updated during the
examination phase and prior to the first decree for a basin being
issued. But for subsequent decrees in Ehe sane basin, the
complete record of changes to water rights exists only at the
Water Court. Such nother informationo as Water Court ordered
changes, claimantrs pleadings and evidence, stipulations and
negotiated agreements with the Water Court are not allowed by the
Water Court t,o be a part of the microfiche record until the next
decree issuance is completed.

In recent correspondence from the Water Court (March Ir
1988), it indicated that claim files (including the llasterrs
Reports) will be returned to the DNRC for microfilning at the end
of-each decree stage. The efficacy of this recent directive has
not been tested as no subsequent basin decree has been issued in
1988. There are only four basins (388, 39H, 42L, 40P) where
subsequent decrees have been issued to date. In these basins the
microfiche record was not updated prior t,o the subsequent decree
being issued. This means that anyone reviewing these decrees
undei the short review deadline had no record at the clerks of
court, the water rights field offices, or the DNRC Helena office
for researching changes to water rights made by the Water Court
during the objection process. OnIy the Water Court had the
record of changes to these water rights. .The DNRC therefore
feels the claimant's access to Water Court decrees and other
information is not adeguate.

5. COI.IMENT - page 4r Sunnary No. 14 on t,he Water Court docket
systemi pages 35-36 of text of report.

Summary No. 14 of the draft evaluat,ion states:

14. we found the Water Courtst claim index and
docket control systems to be exemplary.

Page 36 of the draft evaluation states, nConsidering that
thousands of claims are pending, docket control and
follow-through on the cLiims could be a model for other courts. n

The critical question to be answered herer howeverr is
whether the Water Court in this statewide general stream
adjudication has a system that a11ows litigants to be aware of
recent or pending cases that may affect them. An attorney
should be able to find out if there are any recent or pending
cases concerning the issue involved in his case. For example,
the binding effect of prior decrees. If the issue has been
ruled on, a person should be able to obtain a copy of the Water
Court precedent. If Ehe issue has noE been ruled on but a case
is jusl being consolidaced for thaE purposer wEt€r users should
be able to find out about the case and decide if they wanL to
intervene. Sj.nce the Water Court wiIl hopefully foIlow
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precedent vrhen it decides cases r it is not, enough to say that a
chance to relitigate these same issues in other cases is the
remedy and so there is no problem. The December 1Ir 1987r Study
Design states at page 8 that the question to be answered is:

Does the Water Court have an index of claims and
cases or a docket system sufficient to provide
public notice of its decisions?

The DNRC is not aware of any such Water Court system that is
sufficient to provide the public and practicing attorneys notice
of its decisions. Attachment A is an example of a notice from
the State of Washingtonts adjudication that provides not.ice to
water users and att,orneys of significant documents filed in
cases. This type of notice could be used as a basis for a water
Court notice that would also include notice of cases or issues
decidedr ord important issues that are pending. Such a roonthly
notice could be sent to attorneys and could be posted in
appropriate public places.

5. COMtlElrT - page 6r Summary No. 15 on decretal errors; Pages
24, 47 of text of report.

.a

Conclusion No. I6 of the draft evaluation'states:

16. We recommend measures for legislatlve
adoption to protect against inJury to other water
users which might result from decretal errors not
corrected through Ehe judicial process.

The following statement is made at page 20 of the draft
evaluation:

I{hiIe these t inf lated claims I nay be valid
concerns, the limitatlon of water right,s in future
changes of use or in future modifications of
facilitiesr os reconmended in suhsection D.1.
belowr can remedy much of the harm from erroneous
claims. (enphasis added) .

Subsection D.l states in part at Page 47 as follows:

In ltght of the principles of the aPProPriation
doctrine concerning changes of rightsr w€ suggest
that the legislature consider additional
legislatively created mechanisms to explicitly
require thaL changes of rights, including lhe
replacement, enlargement or extension of existing
deireed structures, nust be approved through a
process involving DNRC investigation and fact
tinding and judicial review of DNRCTs findings for
determination of historical use and injury.
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Wlthout really stating how accurate Hontanars adjudlcation
is, against charges that it ls wholly inaccurate, the suggestion
of an adoinlstrative change proceeding is put forth as a
remedy@is,[irough,that-chan}esconstituteavery
srnall part of the water right actions taking place in l'lontana.
And if DNRC investigation and fact finding is recommended later.
lrhy isntt nore DNRC investigation warranted now in the
adjudication? It would be better to spend the time and money
now to issue accurate decrees instead of requiring a water user
with a 1988 final decree, in a change proceeding the very next
year, to litigate the extent of their historic use despite a
final decree which just recently decreed that right. The Study
Design states at page 6 that the foLlowing question will be
analyzed: nls adeguate claims examination being undertaken by
the DNRCr particuJ.arly in regard to field inspections?i the
issue of the amount of DNRC examinationr particularly field
investigations, is rea1ly never directly addressed by this
report.

A critical issue in this adjudication is what happens when a
water commissioner is put on a stream with an inaccurate final
decree containing inflated flow rates and acreage. Wlth the
water decreed to lrrigate the excessive acresr llo rchangen is
needed for the water user to start irrigating that, Iand for the
first time. Thus, it is difficult to understand how change
proceedings can remedy nmuchn (page 20) of the harm from
erroneous claims. And as the draft evaluation also admit,sr with
few measuring devicesr the use of a trforfeiture mechanism would
appear to be practically unrealistictr (page 47). Thus, if
Hontanars decrees are inaccurate and change proceedings and
forfeiture provisions will not remedy the inaccuracies r whdt
will? The essence of the debate and litigation over the
adjudication centers around the accuracy issue and the
above-stated rarnifications of inaccuracy. If the decrees are
inaccurate and provisions exist only for correcting clerical
erro!€ in final decreesr the simple truth is that everyone will
JuFfr-ave to live with all the problems caused by inaccurate
decrees. On streamg where few or no problems Previously exist,
an inaccurate decree granting exaggerated or bogus water rights
leads to instant t,rouble. AE the very leastr it can require
litigation. At worstr it can result in the loss of water rights
that were more secure than before an inaccurate final decree.

7. COttl,tENT - page 5 Summary Finding No. 18, and page 44 on
accuracy.

Summary No. 18 of the draft evaluation states:

We conclude that neither the appropriation
doctrine nor the present statutory procedure
require the entry of decrees evidencing water
rights with 1001 accuracy.
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No one clained Ehat final decreeg ln the adjudication have
to be 100t accurate. That is not the issue. Final decrees in
the adjudlcation must be sufficiently accurate Eo ensure that
the process ls adequate under t,he McCarran Amendrnent and results
in decrees adequate to allow the state to move forward in
adninistering existing water rights.

An adjudicatj.on will not be adequate under the l.lcCarran
Anendnent if 'the state proceedings Iarel in some respect
inadequate to resolve the federal claimsn. Colorado River Water
Consefvation District v. U.S.7 424 u.s. 800 ffi

ory scheme meet the llcCarran
standard as llontanars was confirmed in the Greelev caser but it
also neans that the imple$entation of the st,atutory scheme must
result in decrees sufficiently accurate to neet federal
standards. Therefore, the quest,ion is not whether the decrees
are 100t accurat,e but it, is whether the decrees are sufficiently
accurate to meet federal standards and to allow for state
administration. This report concludes on Page 44 that:

tlontana I s ad judication system, is irnplemented
under both Ehe old verification procedures and the
new examination rules r ds produced and continues
to produce reasonably accurate determinations of
water rights and that adequate reraedies are
available to address the inaccuracies which
inevitably result in any adjudication Process.

Howeverr the study does not cite any documentation to
support this finding. Neither does the report identify the
tevil of accuracy required to be oreasonably accuraten (page
44). In examining water right claims the Department has ained
for a Level of accuracy on irrigation acreage of rithin 7t.
Although a specific percentage has never been identified for a
level of accuracy to meet lrlcCarran Anendment standardsr Frank
frel.ease in nA Water Protection Strategy for MontE[En r
identified that a 90t level accuracy may be sufficient. The
report seems to imply that a 30t variance or even greater may be
a iufficient leve1 of accuracy (page 48) r but supplies no
documentation to sho!, that the adjudlcation even has a leve1 of
accuracy approaching 70t. Indeedi tire only documentation within
the rep6rt-ioncerning this issue is the attorney survey in
appendix 2, which indicates that the_majorj.ty of the attorneys
suiveyed conslder the decrees entered by the I'iater Court have an
accuricy of less than 50t (page II-5). The PurPose of.the study
conduct,-ed for the Water PoIicy Committee was to determine
whether the adjudication proc-ss lras being implemented so as to
result in a fair and accuiate adjudication. A finding that the
adjudication does not have to be-100t accurate coupled with a
Oaia assertion that the adjudication system has produced
reasonably accurate determinations of $rater rights does noE
address the initial question raised by the Water Policy
Commit,tee.
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The draft evaluation on page 44 states in part as follows:
. . . however, ne have found that Montana t s
adjudlcation system, as impLemented under both the
oId verification procedures and the new
examination rules r has produced and continues to
produce reasonably accurate determinations of
iater rie ed) .

This statement differs from the statement on the bottom of
page 47 that, nquestions as to the accuracy of claims and
decrees, is not subject to definitive resolution ...n If the
adjudication has produced nreasonably accurate determinations of
water rightsT" just what does "reasonably accuraten mean? The
entire controversy surrounding the adjudication comes down to
the issue of the accuracy of decrees r buE that question is not
answered here. This study states they are not I00t accurate (p.
46) , that they are reasonably accurate (p. 44) , that their
accuracy is not susceptible to preclse definitive resolution (p.
47) , that adequate remedies are available to address the
inaccuracies which inevitably resu1E (p. 44) r End that if
inaccuracies do exist a forfeiture provision to correct them
appears to be "practically unrealistic" (p. 47). From these
statements iE is impossible to know any more about the accuracy
of Montanars adjudication than was known before. Whether
t'lontana is getting its moneys' worth out of this adjudication by
having accurate final decrees remains unresolved.
8. COt'lMENl - page 6t Summary No. 19 on ample oPPortunity
existing for contesting claimst Page 36 on gray area remarks-

Summary No. 19 of the draft, evaluation states:

we conclude that the present system provides ampLe
opportunity for claims t,o be contested without, the
creation of a mandatory adversarial system.

The npresentn system is described in part on Page 35 as
follows:

The DNRC plays a vital role in verifying the
accuracy of claims where additional proof is
required. Field investrgations and discussions
with the claimants usually identify the problern
for resolution by the Court. In those areas where
a resolution is not achieved, ngray arean remarks
are noted on the decrees. This occurs when the
Court has insufficient information and facts to
adequately resolve a problern which has been
identified. Pursuant to lnstructions accompanying
preliminary decreesr the burden of resolving the
gray area remarks is normally left to the
claimant. In review of certain preliminary
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decreeE, the gray area reuarks aLlow an interested
person to immediately identify the unresolved
probleu areas. This provides valuable insights to
areas concentrated on by the Water Court and DNRC.

The flavr with the above analysis is that it describes a
process that is no longer followed. Gray area renarks were usee
under the old verification procedures. With the new Supreme
Court Water Rights Clairn Examination Rules the DNRC will nake ai
examination report to the Water Court. The Water Court
essentially has to decide on which issues from the examination
report it will hold a hearing. Will the Water Court after it
has received the DNRC exanination report and before the issuance
of a temporary preliminary decree set every claim for hearing
where there is a difference between the claim and the DNRC
report? Or will some discrepancies be so de minilLiS that no
hearing will be held? The issue here is whether the l{ater Cour:
should, as a matter of due process, egual Protection, or just
plain fairness, let everyone know what the cutoffs are where it
will require further proof of a claim and where it will not.
The question t,o be analyzed as set out in the Study Design
reads:

'Does or should the Water Court have criteria for' deternining which claims to call uP for further
proof? n

If the Water Court does not have Euch criteriar then it will
be operating with an arbitrary system where each Water llaster
will be deciding when a claim should go through nas isn and when
a hearing should be held to explain a certain degree of
discrepancy. Maybe one Water Master will feel a 7* or even
greatei differenie in claimed versus verified acres should
warrant further proofr while another Water Master might feel
greater variation requires further Proof. This issue must be
addressed.

It is also important for claimants when they receive their
abstract and the DWnC report to know what is exPected of them.
To date just how this will nork has not been made c1ear. A
claimant should know if his claiur will go through nas isn on
each elementr oE pE€cisely which elements the Water Court will
call in on its own motion.

The other lssue that needs to be addressed here is the
propriety of the Water Court's calling claims in on its own
inotion I-eaving claimants without an adversary. - ,fust saying a
mandatory adversarial system is not necessary does not answer
the critical question oi whether the Water Court can arbitrarilT
call claims iri on its own motion. Many attorneys wonder how
this system wiII operate and wonder how they can conduct
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discovery to find
Since the rest of
method, this lssue

9. COUMENT - page
and tribal claims

Summary No. 22

out why there is a problem wit,h the claim.
the adjudication is tied to this current
must be addressed.

7 , Summary No. 22 on unadjudicated federal
in final decrees.

of the draft evaluation states:

22. we conclude that the final Powder River
Decree is not final and binding as against
unadJudicated federal and tribal claims.

the DIIRC also understands thatr in addition to unadjudicated
federal and tribal reserved rights in the Powder River final
decreer there are other reserved rights which have not been
included in other decrees issued by the Water Court. The
preliminary decree for Big Dry Creek (Basin 40D) was issued on
Septembec 2gr 1984. This-decree makes no mention of reserved
rigtrts, even though federal reserved rights need to be compacted
with the U. S. Fish and Wildlife Service on the Charles M.
Russell Wildlife Refuge and the U L Bend WildLife Refuge.
According to llont. Code AIro. S 85-2-311(c) a preliminary decree
sha1l be based on nthe contents of compacts approved by the
Hontana legislature and the tribe or federal agency or, lacklng_
an approved compact, the filings for federal and fndian reserved
rights.' Attachrnent B is a February 11r 1987r lr€Irornndum
prepared by the Reserved Water Rights Compact Commission staff
on the basin location of federal reserved rights.

10. COtll{ENf - page 28 on the ef f iciency of the Water Court.

The draft evaluation at page 28 states:

There have been over 203 r000 claims fi1ed, of
which approximately 130'000 are in the Process of
being included in "temporaryo preliminary decrees
or preliminary decrees.

So far 69 1592 claimE have been entered into temporary
prelimindElr prelimindEfr or final decrees as part of the S-8.
76 general adjudication. This does not include the 10r302
decLarations of water rights examined and prepared for decree by
the DNRC in the Powder River Basin. Some partial examination of
35r509 clairns has proceeded in other basins using the former
Water Court verification procedures. Therefore, to suggest that
1301000 claims are in the process of being included in sone tyPe
of decree is misleading. A more reasonable statement would be
that 591592 claims have been entered into some tyPe of decree
using the former Water Court verification procedures.
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1I. COltl,lENT - page 30 on Water Court procedure.

At page 30 of the draft evaluation statesr

In conclusion, vJe cannot suggest any meaningful
improvements in the Water Court I s admi.nistration
to increase its efficiency.
The DNRC would Like to caution that Water Court procedures

must be exercised in such a fashion Ehat the Water Courtrs zeal
for efficiency does not circumvent a claimant,rs or an
objectorrs adeguat,e opportunity for hearing. SpecificalIyl the
DNRC is concerned by the term ninformal hearlngn.
Additionally, the report states that orules of civil procedure
apply lto informal hearings] but are often not invoked by the
Court or the parties.n (page 29). The Water Court is a formal
court with Ehe judicial powers of a district court. Statutory
waiver of the application of the rules of civil procedure and
evidence exist only for certain administrative proceedings. No
statutory provision provides for informal hearings before the
district courts (Water Court). On the conttdt!t the rules of
civil procedure and rules of evidence specifically apply to the
district courts and specifically apply to the Water Court oy
Supreme Court Water Right Claims Examination Rule 1.II. (2) .
Therefore r the DNRC takes exception to Ehe iraplication that the
rules of civil procedure apply to the Wat,er Court only if
invoked by the Court or the parties. The rules of civil
proced[re establish a process for the exchange of information
and facilitate a fair and equitable judicial resolution of
cases. The rules of civil procedure exist to assist litigantsr
whether represented by an attorney or not, and shoul.d not be
viewed as a hardship on the Court. Ad hoc application of the
rules of civil procedure is contrary to law and leads to
confusion in the handling of cases.

the DIIRC realizes non-attorneys unfamiliar with the
judicial system are involved in many of the Water Court
proceedingi. Claimants must be auare that they have a righE to
present evidence and Cross-examine witnesses. Ihe Water Court
should not try to circumvent the right of a claimant to a
hearing by having an ninformaln hearing in the guise of a
court-ordered 'siatus conferencei. Informal hearings exist for
administrative hearingsr Mont. Code Ann. 5 2-4-504; they do_noE
exist in the dlstrict courts. If the legislature had wanted
informal adruinistrative hearings in this adjudicationr it would
not have gone to the lengths it has to set, up a purely judicial
proceeding.

nEfficiencyn is not an end in and of itself. The goal must
be the fair and equitable resolution of cases in the most
efficient manner possible consistent with that goa1. This is
done through the proper apPlicat,ion of court procedures
including the rules of civil procedure and evidence.
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12. COUIfEN8 - page 44 on exanination of federal reserved
rlghts.

The draft evaluation on page 44 makes the staternent:

We do not find that federal or Indian rights are
disadvantaged by the adjudlcation in the state
forum. Neithef, tnor€ r nor less stringent
examination is accorded to appropriators of water
rights under state law than than accorded federal
and Indlan water rights.

Since the present t{ontana Suprene Court Water Right Claims
Examination Rules only address the exaroination of private water
right clairosr there is no basis for t,he statement that federal
reserved rlghts are afforded neither more nor less stringent
examination. No rules have been adopted regarding how and to
what extent federal reserved rights will be exanined. fhe
present rules would need revision for application to reserved
rights as certain aspects of water right clains, such as flow
ratesr ir€ allowed to be changed based on established
gu idel ine s

L3. COM!,IEN! - pages 26 and 45 on objections.

at page 25 statesr olrlontanars statutory
filing of late objections to a
page 45 the following statenents are

The
demand t
r ights
decree

The draft evaluation
law does not contemplate
preliminary decreen. At
made:

Any doubt as to the inclusiveness in the totality
of Montanars adjudication process would be removed
upon the fuI1 notice and opportunity to litlgate
all claims which should be afforded at the
prelirninary decree stage. This notice and
opportunity to lltlgate any and all clains prior
to entry of a final decree ln essence makes
everyone a party to the general proceedings,
whether or not they have chosen to participater
and assures a conprehensive adjudlcation.
(emBhasls added).

crltical lssue here is whether the Water Court can
as it does notr, that aLl objections by non-reserved

clalmants must be rnade at the temporary Preliminary
stage or those obJections are g!gg5!.

This has been a major issue of contention in the
adjudicat,ion. If any and all objections can be made at the
pritiminary decree sLage as Mont. Code Ann. S 85-2-233 provides
for t then the issue is how can there be a trIate objectionn t,o a
temporary preliminary decree? If water cLaimants can wait until
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the prelininary decree is issued to fiLe their obJections, and
do not waive their objections by not objecting at the temporary
preliroinary decree stage r the report should state and docunent
the reasonE supporting that opinion.

14. COMI.IENT - page 50 on the usefulness of the final decrees.

The Study Design states that one of the questions to be
addressed is:

Will the decrees be helpful to nater users and
reduce potentials for future }it,lgation?

The answer on page 50 speaks to the usefulness of decrees in
general terms and says nothing specific about the usefulness of
these decrees and whet.her they will reduce-the_poEential for
6ture Iitigation. The accuracy issue is involved once again.
lhe issue here is really whether water users are better off
without these final decrees 1f the decrees are inaccurate and
those inaccuracies are memorialized in a final decree such that
they can be corrected only through expensive and time-consuming
I it igation.

15. COI{I.IENT - page 53 on correctfons to final decrees-

The discussion on correcting clerical errors in final
decrees leaves unanswered questions.

A clerical error is defined on Page 53 of the draft
evaluation as follows:

Traditionallyr a clerical error is defined as a
rnistake in the judgment as rendered whlch is
apparent from the record or other evidence and
which prevents the judgment as written from
exPressing the judgment as rendered by the court.

Based upon the foregoing definitionr thenr it is difflcult
to understand how a decreed right that conforms to the claimed
right and court Judgment could be viewed as clerical. Yet, thaE
is-how nost inaciurite claims have gone through the adjudication
process. The record will be clear itrat t,he Witer Court decreed
what was claimed.

. If r e9 man1r fearr l.tqntana'g deCreeS Contain subStantial
numbers of subitantive errors, how can they be corrected? If
the answer is that substantive errors in the final decrees can
only be changed by re-noticing everyone in the basin at the
claimant's eipensi, then that should be stated and document,ed in
the report.
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Even if some inaccuracies in final decrees could be deened
"clerlca'Ir crrorg, is there a time limiE on making those
correctlong? If notr soll€oo€ reviewing a final decree will
never knor rith certainty whether the rights listed are
susceptible to change because of clerical errors.

The example used on page 54 regarding clerical errors is
unclear. If a clerical error exists as to a point of diversion
so that the point of diversion in actuality is where it always
has been, how could correcting it as a clerical error naffect
the decreed rights of other diversionsn or how couLd correcting
a place of use on paper'alter the pattern of the return flow of
water tor other rights?n A clerical error should have no
substantive effect. fhe above example of an error seems to be
more substantive than clerical in nature. The draft evaluation
should further analyze what specific types of errors are
clerical and which are substantive. Is a clearly erroneous
point of diversion in a final decree that conforms to the point
of diversion in a water rights clain clerical when it was
specificaLl.y decreed that way and nothing in the record
contradicted it,s correctness?

The Study Design specifically states the quesLion to be
answered isr 'If final decrees are found to be inaccurater what
statutorv Drocess is t,o be followed to correct the errorS.n A
d-IscusETon-oE-ThEt process with the above questions in mind' as
well as a discussion of what constitutes proper notice in the
eyes of the consultantsr is in order.

16. COl.ll,lENT - paqe 50 on legislation regarding late claims.

The draft evaluation a'- page 60 proposes that:

... the legisLature could consider remedial
legislation providing that late-filed claims nay be
adjudicated but shal1 have priorities junior and
inferior to the priorities for all rights
adjudicated for claims which were timely filed.
This suggestion needs to discuss the inplications of

adjudicated late claims to tilontana permit holders and
appllcants. A permit applicant surveying a river basin may feel
after a revler of the tenporary preliminary decree that he
should go ahead and apply for a waEer permit. After he applies
for a pernitr r€c€ives it, and invests in land or equipment, he
could find that late claims he nas not arrare of had been
received and adjudicated and he is nos so junior his proposed
use is not viable. As a result, the certainty and finality
sought from an adjudication is not present. Without a cutoff
date for filing clairnsr the entire water rights system is
fraught wiEh uncertainty.
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The relationship between legislation to allow late claims
and tlontanats permit system needs to be further discussed, as
weLl as an ultinate cutoff date for clains.

17. CO!{l.tE!lT - page 61 on prima facie.
Ihe draft evaluation states on page 51 that:

The Water Court has applied the prina facie
evidence statute by treating those water right
claims as evidence adequate to meet the burden of
proof required to grant, the claim unless other
ividence rebuts the facts stated in the claim.
Thus, if the contents of a conplete water right
are not rebuEted through DNRC verification or an
objection by some other party, the water right is
decreed as clairned.

Not all aspects of claimsr howeverr 6l€ given grima. faqie
status. Eor eiample, a flow rate standard of 17 gpn/acre is
applied to claims and they are changed accordingly--unless
something is found to justify a higher rate. So it is not
entirely accurate to say that the'_ contents of a complete water
claim if not rebutted through DNRC verlfication or objection by
sone other party are decreed as claimed. In factr for the first
I8 basins the l{ater Court relied extensively on DNRC

verification and changed claims accordinglY' leaving Ehe burden
on the claimant to object if he did not agree with the DNRC

verification changes. fhat abruptly changed with the Willow
Creek basin and the problem thereafter i{as that DNRCTS
verification information was not being used by the Water Court.
Claims were granted as is and ngray area renarksn were added to
then. The pHnC had not been objecting to claims and the WaEer
Court was not calling in claims on its own motion or otherwise
naking use of the veiification informabion. As a resultr Ehe
accuricy of decrees began Eo be questioned. Lawsuits were
eventually filed and the major provision of the February 1985
St,ipulation was that the veiification procedures woulcl be
strlngthened, field investigations would be allowedr ard DNRCTS

examination inforrnation would be used. If the DNRCTS
exanination infornation was not used, the Water Court would have
to say why it was not.

Theref,orer based on the foregoing discussionr the question
is whether DNRC claims examination and field investigations are
necessary and how will the inforrnation be used. The Water Court
presented its view to the 1987 ttlontana Legisla!,ure that DNRC

ixarninaEion of claims was not necessary. To the extent claims
were examinedr that was said to be nuseful, but not necessaryn.
The necessity of the DNRC's examining claims in spite of the
prima facie statute should be made clear.
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Finallyr pages 6L-62 discuss how the prima facie statute
"provides ierlainty of claimed h,ater righemnmd.T there is a
"useful- purpose' 1n having claims accorded prirng facle effect
until the entry of the final decree. That TuseEuI purposen is
not explatned and is not apparenE. glhy isn't it enough that a
clairu is afforded prima facie treatment until it is overcome by
other competent evidence? And if the Water Court used DNRC
verification information for the first 18 basins to change
claims accordingly, which was a very efficient proc€ssr why
couldnrt that process be used again? On page 53 the draft
evaluation states that type of process would beninappropriaten. Why would that be inappropriate if legislation
was changed to al1ow it? Since that, proceEs was used in the
first 18 basins, how does it affect the validity of those
decrees if iE is now considered inappropriate?

18. COltllENT - Page 62 on f inal decrees'

The draft evaluation at page 63 states only final Water
Court decrees are subject to administration. Eowever, the Study
Design posed the following questions:

What is the legal effect of
previously issued by the Water
rights 1n non-fina1 decrees

the various decrees
Courts. Can water

be administered by
lrater commissioners and, if
chanqes would be require pe rmit
adninistration?

The draft evaluation does not address what legislative
changes would be required to permit adrninistration of non-final
decrees. Is it not possible through legislation to have
non-final decrees blnding on non-federal reserved rights
claimants if the right to appeal from temporary preliminary
decrees was provided for and all such appeals had been
exhauste<i?

Those choosing not to object at the temporary preliminary
decree stage could do so at the preliminary decree stage, but
they would be subject to administration of the temporary
preliminary decree in the meantime. This tyPe of arrangement.
would seem to give individuals an incentive to object at the
earliest possibJ.e date in the adjudication. Additionally,
temporary preliminary decrees could be used to administer
streams between water users listed in the decree pending the
conclusion of the compacted or adjudicated federal reserved
rights and the issuance of a final decree.

19. COIIUENT - page 63 on the 1986 Stipulation'
The following statements are made at Page 63 of the draft

evaluation:

to
v
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The llontana Sup r eme Cour t has not expr es s1y
approved t,he 1986 stipulationr and we are unable
to conclude that it has implicitly done so. Thusr
the stlpulation must be viewed as a contract or an
attenpt at contract. It is questionable whether
the wlter CourL has the capacifE6GTiact with
litigants concerning how it will proceed
generically in an adjudication. Such an agreenent
would not be within the context of a pre-trial
order or other court order entered under the rules
of civil procedure which binds the court unless
modified to prevent manifest injustice.
The issue of the binding effect of the Stipulation has not

been addressed. The statement is made that it has not been
nacceptedn by the ltontana Supreme Court. wfry must it be
accepted by the llontana Suprene Court, to have a binding effect
on the procedures of the Water Court? Paragraph 46 of the
Stipulation only states that if the Stipulation is accepted by
the tlontana Supreme Courtr all or portions of the petitions
before the Court would be dismissed. Nowhere else in the
SEipulaEion is there a reference to its acceptance by the
Supreme Court. The fact is that all of the petitions referred
to have long since been withdrawn or disnissed by the parties.
why is the Stipulation without Supreme Court accePtance nerely
an "attenpt at contracttr? The Water Court and the various
parties were in litigation with the Water Court over Water Court
procedures, no! anything affecting the substance of a particular
decision. Since the litigants were asking the lilontana Supreme
Court to supervise the Water Courtrs procedures, in a proceeding
unique to only Montana, and the Water Court agreed to the
SEipulation and the lttontana Supreme Court has never rejected itr
why is it only an attempt at, contract? Why isnrt an agreement
over revised procedures arising out of a unique writ of
supervisory control lawsuit binding on the signatories? fn
return for the Water Court I s agreeing to revise its procedures,
the parties agreed to dismiss their actions, which they did.
What provisions of the Slipulation are not in accordance with
Montana Law? Certainly the Water Court after involving itself
in extensive negotiations would not have signed an agreement it
felt did not comport with lilontana Lat .

Since the 1986 StiPulation settled massive litigation and
spared the l{ontana Supreme Court endless judlcial scrutiny of
the adjudicationr the DNRC agrees there is no !{ay it can be
compared to a pretrial order or other irrelevant court order.

The above questions still remain. This rePort st,ates only
that it is nquestionabletr that the Water Court has the capacity
to contract with litigants concerning how it will proceed
generically in an adjudication. Straightforward answers to the
above questions are needed regarding an agreement by the Water
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Court as to hor it will change its procedures. Since many
aspects of how clains will be handled are contained in that
Stipulation, a cogent analysis is needed to determine whether
the 1985 Stipulation has any validity.
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ATTACHMENT B

i€r'oRAllot H

T0: Marcla Rundle
Sltf f Attorney/Progl'am Manager

February 11, t98,

FROM: Greg Ames, Agrlcultural Engl neer 6.4.
Lynda Saul , Hydrologl st .;,f
Susan Cotttngham, Research Specl all3't i{

SUBJECT: Basl ns I ncludl ng f ederal ly reserved rater rlghf clalms

1.

.,

USO|/BLM - l{ltd and Scenlc Mlssourl Rlv',': 4lT, 41R, 4l S, 40EJ 
:

UiDl/Natlonal Park ServlcE:
Er. Gl acl er Natlcrna' Park : 40T, 76 I , 76LJ, 40F, 4l L' 41H
b. Yel lorstone Natlonal Park: 4lF, 4tH, 458
c. Blg HolE Natlonal Recreaflon Area: 4lD
d. Crrster Battl ef lel d Natl on: I lton urent : 430
e. Bl g Horn Canyon Natlonal R.ecreatlon Area z 43P

USDI/BlA; Ftderat ly Reserved lndlan Resarvatlonss
a. Fl afhead lndlan Reservaflon: 761J, 76L. -ilQf!': An lnterbasln

tr:nsfer'exlsts from 76F to 76L, North Fork Placld vla canal lnto One
Mlle Pcnd, then idlverted lnto Upper Jock- Lako.

b. Bl ackfeet:. 40F, Fl L, 4l M, 407
c. Rocky Boy t s: 40Hi, 40 J
d. Fort Bel knap : 40 J, & I , 4CM, tmEJ

€. Fort Peck: 4LrQ, 40S, 40R, 400
t, Nrthern Cheyennez 42KJ, 1?A, 42C, 429
g. Crox: 1ZB, 42A, 42KJ, 43P, 430, 4lQ, 438, 45N, 410 i
h. Turi'le lvbuntaln: 59E, 4OE, 4OEJ, 4OH, nO I , 40 J, doK; 40L, 40M, 40Q,

40R.. ,l0Sr 41P, 4lT l

a. OitR/UL Bend NWR: 40EJ, 40Er'400r' 40=
b. Natlona! Elson RanEe:76L
c. Benton Laks: 4lQ
d. Bordoln tit{R: 40M
6o Black Couleer 40J

USOA
a. Mlles Clty Range and Llvestock Exp-"rlmt'rrt statloat 42KJ,42c
b. U.S. Sheep Exper.lment Statlon: 4lA

6. USOA Forest Servlcp
a. Beaverhead: 4lA, 418, 4lC, 4tO, 4lF' 41G' 41Hr 76Er 76Gr 76H
b. Btfterroot: 4lD, 768, 76F, 76G, 76H, .7-6M

c. custer: 39E, 59F, 59iJ , 428, aic, (-zr!,) 438, 4JBJ, 45c, 4ro, l5P
, d. Deer Lodge:'4l c,' 410, al E, '41F, 

41131' 4t I , 76€., 76G, 76GJ, 76H
er Ftatheadi 4tK, 4lu, at o, itu, i6c, iao, iaF, i6l , i6.1, 76K, 76L, 761J,

76N

5.

4.

5.



Memor-andum
February ll, 1987
Page Two.

f . Helena : 41E, 4l l, 4l J, 4'l QJ, 4l U, 76F, 76G
g. Lerls and Clark: 40A, 408, 40C, 41 J, 41K. 41i,1, 410, 4lQ, 41QJ, 4lR,

4ls, 43A, 458V, 76F,761,76J
h. Lolor 4lK, 410, 4tU,76Fr 76Kr 76L, 76LJ
l. Kootena I : 768, 760, 76C, 76LJ, 76N

J. Kanl ksu: 76N
k. Gal latln: 41F, 41H, 438, 430, 458.i, 43A, 438V, 40A, 41 I

Concluslon: The follorrlng eleven baslns do'no' lnvolve federally reserved
waterrlghl.s:4IN,43QJ,42l,42K,42L,42vi,40N,40P,'9G,39H,58H

Basln 40G (Sage feek) ls presently Involrred.'11 a boundary dlspute wlth an
lndlan Reservatlon anC lt has nof bean deiermlned rhether or n9t a fedarally
reserved water rlght exlsts ln Basln 40G.
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August L7, 1988

Via Federal Expres-s

Attention: Bob ThomPson
water Policy Committee
Environmental Quality Council
Capital Station Room 432
Helena, MT 59620 Phonez 444-3742

RE: Evaluation of Water Rights Adjudication Process.

Dear Chairman Galt:

On behalf of the Confederated Salish and Kootenai Tribes
herewith is attached written comment on the draft rePort
submitted by Saunders, Snyder, Ross & Dickson, P.C. from
Denver, Co.

The Confederated Tribes apPreciate the oPPortunity to
comrnent on the draft rePort entitled "Evaluation Of Montana's
Water Rights Adjudication Process,' and hope that the Committee
wiII find our thoughts helPful.

Daniel
Tribal

- /o^

F. Decker
Attor
1/
j''

,James'Goelz
Goetz, Madden, & Dunn, P.C.
Legal Counsel for the
Confederated SaIish and

Kootenai Tribes

to Saund€rsr Snyder, Ross t Dicksoncc: via Federal Express



coto,IEuTs oN rEE DEiAFIiEIIAII'ATION OT HOI{TA}IAIS WATER RIG}ITS
ADJUDICATION PROCESSI

BY TEE CONTEDERATED SAI,ISE & KOOTENAI
TRTBES Or mrE FTATHETD RESERVATTOT, t{OMrAlrA

TO: Water Policy Cornruittee
Honorable Senator Jack Galt, Chairman

These cornments are subnitted by the Confederated Salish &

Kootenai Tribes of the Flathead Reservation, l{ontana,

(hereinafter referred to as rTribestr) on the draft report

pr"i;ared by Jack Ross of Saunders, Snyder, Ross & Dickson, P.C.,

entitled trEvaluation of Montanar s l{ater Rights Adjudication

Process. lr

As the conmittee neubers knou, the Tribes are currently in

the process of negotlation sith the tfater Rights Cornpact

Conmission. Should the Tribes not reach a compact vith the

Conmission, then their interests are vitally affected by the

accuracy and adequacy of the vater adjudication procedures.

Even if the Tribes are able to reach a compact with the

Comnission, they tr?y be af fected by lilontana t s water

adjudication procedures ln that there nay be problens

integrating a coupact into a final decree. l{oreover, the

Tribes are generally interested in seeing an adequate and

accurate adJudication for the State of l,lontana.

The Tribes f ind the report dlsappointing in tems of rigor.

The discussion of rnethodology is superficial, there ls nothing

in the report regarding the qualifications of the Preparers,

and, on many issues, the explanafion concerning the conclusions



reached iE unsatisfactory. Even though the Trlbes have played

an iuportant role on Indian nater rights lssues in ltlontana, Do

substantlal effort vaa made by Saunders, Snyder, Ross & Dickson

to ascertain our views.

I.
SEPARATTg!' OF POI{ER.S TSSUES

The draft report purports to discuss, under the category

'TDNRC Roles, Practices, and Relationship with the Water Court,rt

the constitutional nseparation of powersn issues which have been

raised with respect to the Water Court. Egg pp. 12-14 Draft

Report. The draftra discussion is, however, superficial and

plainly fails to cone to grips uith the tnre separation of

polrers issues. The real issue vlth respect to the Water Court,

the DIIRC and constitutlonal separation of pouers is uhether the

Water Court is irnproperly intruding lnto the functions of the

adninistrative agency in its practice of directing and

controlling the inspection and verification powers of the DNRC.

That lssue is siuply unaddressed by the draft report. Rather,

the draft report views the separation of powers issue only fron

the perspective of uhether DNRCts investigatlve inquiry unduly

tranrnels on the Judicial functj.on. SS,r g-.9r-r the Draft

Reportrs discusEion on p. 13:

The conclusions of DNRCfs investiEative inqqiries are
not binding on the water court or on the affected
parties ana therefore cannot be lndependently
operative. The Water Court retains the ultimate power
to roake the factual findings frou an evaluation of all
the evidence before it, not Just the evidence
resulting from the DNRC investigatlon.



lbe analyeie faile to cone to gripe vith the questlon of

whether the l{ater Courtrs control over DNRC violateE the

separatlon of porers princlple because it ls lnproper Judicial
intrusion into the executive/adrninistrative power. ?his

problel should be fulLy addressed nou because it infects the

entire process. A solution to the problen is relatively sinple,

involving only procedural readJustnents in the tyPe and degree

of control the Water Court has over the DNRC' Certainly it is

nore prudent to initiate the easily-rnade changes at this point

than to let the problen fester. The probleu, as ue have

docunented in cornrnents to the llontana Suprene Court on its
proposed nrle adoption for the Water Court, is set forth as

follove:

By the accretion of various provisions, anendoents and

interpretation of the t{ater Use Act over the past decade, the

Montana legislature has created a uultlplicity of overlapping,

conflicting roles for the DNRC in nater rights adjudication.

On their f ace, the Etatutes generate inpetmissible

conflicts of interest for the DIIRC and blur the required

separation of porrers auong the branches of llontana governrnent.

The DIIRC Day not function sluultaneously in the water rights

adJudicatlon as an arn of the tfater Court, an inpartial

representative or witness for the Statets interest in the

fairness, accuracy, and finality of the proceedings, a claiurant

potentialty adverse to all other clainants, and a kind of

cruardian an liten for other clainants.



tltren, ln State of Horltana v. Confederated Sallsh & Kootenai

Tribes. et al. , 712 P.2d 754 (1985), the Tribes argued that

implenentatlon of the various roles of the DNRC ln the

proceedings violated claimantsr due Process, the Court, in its
opinion, responded as follows:

Section 85-2-243, I.{CA, authorized the Departnent to
assist the l{ater Court, includlng collect:ng
informatlon and conducting f leld investigatlons of
qrrestionable clains. While we recognize the Act
places no linits on the manner in which the l{ater
Court utllizes the infonnatl.on furnished by the
Departnent, ue will not, Presume any inproper
applications of the Act on the Part of the lfater
Court. Actual violations of procedural due Process
and other issues regarding the Act as applled are
reviewable on appeal after a factual records ls
established.

The Court took the same vien, again recognizing potential

due process problens, in fn Re the t{attgr -of ?he Activities of

the Deoartnent of Natural Resources and Consenration, 

- 

P.2d

-, 
{{ St. Rptr. 604 , 615 . 1

However, the fears of the Tribes, disclosed to the Court

in 1985, will have naterialized prior to any adJudication of

Tribal reserrued rights if due procesE and separation of Powers

problems are not resolved in a tluely uay.

A. The Water Court I E Control Over the D,NR9rs
ldnirristtatlr/g Jctivitlee negaraino Ctains
Exarnination an* Verification Constitutes an
frnproper Extenalon qf Judicial Control Over

1 The citation iE to the t{arch, 1987, decision of the
Hontana Supreme Court in Cause No. 86-397, in vhlc-h the Court
held that rulenaking associated with claius exaoination properly
belonged sith the t{ontana SupreDe Court, not sith the DNRC. The
Rules were promulgated in a separate, later Order in that case.



Aoencv Agtign ln Violation of Seoaration of
Pouerg Princioles and Due process.

Slnce Jul.y ?, L987, when the present proposed t{ater Court

Rules uere lssued by the llontana Suprene Court, serlous problens

have arisen concerning the role of the DNRC in clains

exanination and verification. These problens have recently

surfaced through a notion by the United States of America in the

I{ater Court for icoroparison reports and reverificatlonr'r f iled

January 4, 1988, In the Matter .of the Adjudlcation of the

Existins Rights to the Use of ALl the tlater. Both Surface and

Underground, Withln A11 water Baslns ln the State of !{ontana, in

the Water Courts of the State of llontana. fn that uotion, the

U.S. asserted that:

tlany of the clalus flled to date ln thle adJudication
are inaccurate and excessive and require adequate
verification in order to avoid the decreeing of sater
rights to shich clainants are not entitled. This is
true both as to basins ln whlch tenporary prellninary
or prelirninary decrees have already been issued, ts
well as baslns in vhich such decrees have not yet
issued.

U.S. ltotion, p. 1. The U.S. rs uotion asserted, with persuasive

documentation that:
Unless the nes clalu exarnination n'les are applied and
at least son€ of the basins which have been verified
under the forner rrrles, the United Staters water
rights, held on its oun behalf and as tnrstee for
fndian tribee, will be prejudiced.

U. S. l{otion, p. 2.

The U.S. ts notion further states that on Septerntrer 4, ]-987,

the DNRC transnitted reporte for five basins for which decrees

have not yet been issued which compare the application of the



old and neu clains exaninatlon procedures ln those baslns. The

DNRC reports conclude that the applicatlon of the ner tlrrles ln

those basins would result in Dore accurate decrees. Yet, the

Water Court, exercislng fitm control over the DlrRC, has taken

action to orohibit the DNRC from dolng what it, ln its
adninistrative Judgznent, thinks is appropriate, that is the

reexarlnation of vater basins fotmerl.y exarnined under the

previous nverification manual. i

Rtr1e 6. XIv of the proposed l{ater Court Ru}es, nField

fnvestigationrtr contalng serlous problens because it puts the

DNRc dlrectly under the admlnistrative authority of the Water

Court, thereby erodlng the strlct Judlcial functions of the

Water Court and unduly traurmeling the adninis!:ative functions

of the Department. that rrle provldes In part as follovs:

(1) The Departnent rnav reguest lhe Water .fudqe for
iuttrority to field investigate clains under Section
85-2-243, UCA, only when routlne examination
procedures and clainant eontact do not clarify
discrepancles of eubstantial lnportance to the clained
uater right identified during the Departnentrs
exanination.

Thus, the DIIRC is precluded fron actlng on lts independent

Judgpent when it feelg a fleld exauination ls necessary, but

instead ls required to get such perulsslon fron the l{ater Court.

Likevise, subsectlon (3), which is not entirely c1ear, provides:

Under a blanket authorizatlon frou a uater judge rhere
it is determined by the supenrisor at the field office
that a field lnvestigation is necessary or shen a
f ield investigatlon 1s othervise authorized by the
sater judge, the clalnant r*ill be contacted to
establiin tfre date and tine of the investigation....
Again, it is the water judge vho nust give pertission to



the DI{RC to perfora lts alrninlstrative duty.

Ttre real problens, houever, have cone through orders and

directlves of the t{ater court to the DNRC which are really not

addressed by the proposed Rules, but should be. These are set

forth beLow.

In 1985, the United States and other water claimants filed
petitions in the llontana Supreme Court for vrits of supenrisory

control vhich conplained of, inter alia, inadequate verification
of claims by the DNRC. United States v. Water Court, No. 85-

493. The contention of inadequate verification vas also

advanced by the Hontana Departrnent of Fish, t{ildlife and Parks

in IitFWP v. t{ater Court, No. 85-3,05. The verificatlon issues

raised by these petitions uere not resoLved by a decision of

the l{ontana Suprene Court, rather varlous parties entered into a

stipulation with the tfater Court rrhich was designed to address

various problens, lncluding verificdtion. See Stipulation filed
with the Court on February 19, 1986.2

Paragraph 30 of that Stipulation provided that the DNRC, in

those basine where tenporary preliuinary or prelininary decrees

had been issued, ishall flle a report with the t{ater Court

conparing the previous verification procedures vith the

verifl.catlon procedures adopted pursuant to the Stipulation. tr

(Stlprlatlon, p. 12). By letter dated January 29, L987, DNRC

2 The TrlbeE declined to enter into that Stipulation.
After reaching that Stipulatlon, the various petitions for
supenrisory control were disruissed. There was no consent decree
of the Court ratifying the stipulation.



lnforned the Chief l{ater Judge thatr putsuant to the

Stipulatlon, DNRC lntended to conplete the conparison reports

for decreed basins before schedullng clain exanlnatlon ln non-

decreed basins (Exhibit E, Ietter fron Gary Fritz to Judge

Lessley, pp. 1-2) ,3 In response, the l{ater court issued an

order dated Augrust 7, 1987, which barred DNRC fron nrePa.ring any

comparison Egoortg for decreed basins t ithout the approval of

the Water Court, and also directed DNRC to subnrit to the Court a

list of previously decreed basins nin which the Departnent feels

a conparison report should be considered by this Court.rl

(Exhibit D, order, P. 4). By letter to Judge Lessley dated

Augrust 18, 1987, DNRC stated that a comParison report should be

considered by the Court for every previously-decreed basln

(Exhibit F, letter frou Gary Fritz, p. 4).

In short, DNRC, applylng its expertise and best

adrninistrative judgnent, has concluded that it should issue

reports comparing the decreed basins verified and exauined under

the old nrles vith vhat the results rould be had the netr Ru1es

been app1led. Thle suggestlon couports vith fundanental

fairness. Yet, the Water Court has interceded, purporting to

have the authority to control the agency absolutely, and has

directed that no such reports be prepared on previously-decreed

3 fhe various attached exhibitE are taken directly from
the U. S. I s 'rExhibits to Brief in Support of l'totion for
Conparison Reports and Reverl.ficationri pending before the Water
Couit. For lurposes of clarity, the present brief euploys th9
saue extriblt-leftering systeu as used by the U.S., even though
all of the U.S. rs exhibits are not attached hereto.



baglns vithout t{ater Court approval.

The aaue thing le happening on basins ln whlch no decrees

have lssued. The U.S. rs rnotion to the Water Court pointed out

that DNRC, in a letter to the Chief l{ater Judge dated July 29,

1987 (Exhibit E), stated it believea that alL basins or

subbasins whlch uere verified using the old procedures and in

shich no temporary prelininary or prelininary decree had issued

should be reverif_ied using the new clains exaninatlon rules.

The Chief Water Judgers response was an order, dated August 6,

L987 (Exhibit N), indicating that the Cour! nould decide whether

there uas a need for re-exanination, either partlally or wholIy,

in such non-decreed basins. Aqain, this indicates that the

adninlstrative function of the DIIRC is wholly conproroised--that

Departnent serves siuply at the direction of the l{ater Court.

fn other words, in the best expert judgiroent of that agency,

reverificatlon should take p1ace. Yet, the Water Court has

handcrrffed that agency fron taklng actlon based on its best

judgrnent. This Counlttee ls aware of the extrene pressure the

Chief l{ater Judge has placed on the process to acconplish an

e:rpedltlous adJudication of all water rights in l,lontana. While

the goal ls cournendable, accuracy and fairness should not be

sacrificed eirnply to obtain a hasty result.
The l{ater Courtrs Order to the DNRC of August 6, 1987, gave

the DIIRC pemission to file, within 30 days of the date of that

Order, a nl,lotion for Order to Re-Exaninen any of the f ive

undesreed basins in question (Order, p. 3). By letter to Judge



Ieseley dated Auguet 14, 1987, DNRC decllned to subnit such

notlon (Exhibit o, Ietter from Gary Fritz, p. 1).{ on septenber

4, 198? (Exhibit P) , the DI'lRc subnitted reports for the f ive

basins whichr iB a practical natter, constituted trconparison

reportsi as contenplated by the Stipulation. According to the

United Staters brief, those reports reflect that over one-ha1f

of the new procedures are "significantly differentr from the old

procedures. U.S. Brief, p. 13. As the U.S. brief states:

Significantly, DNRC states that appllcatlon of the neu
nrles would uncover trissueErr invoLving clained sater
rights (presunably incl.uding instances of inaccurate
and excessive clains) nhich to date have not been
revealed under past verification procedures (IE. p.
3).

U.s. Briefr pp. 13-14. Yet, bY Order filed October 19, 1987

(Exhibit R), the Water Court decided that nthere is no apparent

necessity sufficient to justify the costs of re-exanining'r Basin

4OC (Lower Husselshell). Apparently there is no ruling yet fron

the tlater Court on the other four undecreed basins.

These and other orders and directives shov the high degree

of control asserted by the Water Court over DI'IRC. For example,

in a letter dated Decenber 3,1987, to G. Steven Brown,

attorney for Flsh, Wildlife and Parks, Chlef Water Judge W. w.

Lessley said regarding oWater Court participation in the

veriflcatlon process, rl

The new exanlnation rules are virtually silent on hotr

4 These factE are taken frou the U.S.rs rBrief in Support
of tlotion for Comparison Reports and Reverification, n filed
before the t{ater Court on Jinuary 4, 1983. See PP. L2-L4,
particularly.
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partlcipatlon by the l{ater Court Judges and vater
ragtera in the veriflcatlon process 1111 be handled
and docunented, because there vill be virtually Ilgsuch partlclpation by the t{ater Courts. The t{ater
Courts only direct the necessity and scope of the
exaninatlon. . ..

Exhibit A1, p. 2. This ls a serious adnission. The

onecessityn and nscopen of exaninatlon of clains goes to the

very heart of the verificatlon process. Under the category
ttnecessity, tt the l{ater Court conpletely controls whether the

DNRC aay undertake a verification. Under the category nscope, tr

the tlater Court conpletely controls hos far the agency nay go in

the clains examination process. fn short, the independence of

the agency, with respect to the all-inportant task of verifying

clains, ls severely conpronised.

Agaln, on August 19, 1987, in a letter to Gary Fritz,
Adninistrator, Water Resources Dlvislon, DI{RC, Chief Water Judge

Lessley asserted:

As the l{ontana Supreme Courtrs July 7, 1987 Order, and
this Courtrs August 6, 1987 Order hold, the decision
as to rrhether any claius will be re-exanined vill be
rade by this Court, and not by your agency. The l{ater
Courtrs authorlty regarding clain exanj.nation or E€-
examinatlon is established by statute, and is not
altered or controlled, by the stipulation. See the
Suprene Courtrg Order of July 7, 1987, p. 3.

Exhibit C, p. 2. This ras in response to the DNRCts indication
to the l{ater Court of its intent to proceed sith the conpilation

of iconparison reportsr as contenplated by the Stipulation.
Again, it indicates the severe control exercised by the water

Court over agency Judgment. This ls also demonstrated by the

l{ater Court t s rOrdern of August 7 , L987, in whlch the t{ater

11



Court cited thls Courtrg Order Adoptina water niqht Clalu

Exanination Rules, Cause No. 86-397, p. 2 (JuIy 7, 1987):

ft lq clearly the statutonr lntent. that as to past
vetrified clairas or those to be verified under the
nrles now promulgated, DNRC nav consult with tJte Water
Judge about such verification but . the -finaldeteqination is to be urad.e bv the l{qter Judge. The
rol.e of DNRC is consultatory only. The DNRC under
(Section) 85-2-243, !lCA, is nsubJect to the directlon
of the water Judger in all natters pertaining to the
adJudication of exlsting rater rlghts.

Exhibit D, p. 2 (enphasLs the Water Courtra). Thia clearly

spells it out. The agency ls under total control of the Water

Court, based on language of thls Courtrs Order of JuIy 7, 1987,

upon rhich the Water Court places heaqy reliance. Presunably,

in issuing that order, this Court raE relying on l{CA 5 85-2-243

(c) which provldes that the DNRC i...subJect to the directlon of

the Water Judge, shall:i
(c) conduct fleld lnvestigatlons of clalms that the
l{ater Judge in consultation sith the Departnent
detemines uarrant investigation...,

That statute, as interpreted by this Courtrs order of JuIy 7,

198?, clearly contraveneE separation of Pouers principles. By

this interpretatlon, the Departnent ls rendered an arn of the

court and can no longer exerclse lndependent agency Judgment.

The fatal result le that inproper vater rights clairns are

slipping through the proeess without true nadJudication'l

there are nuDerous inaccurate and inflated clains that appear to

be slipping through any review or adjudication process and

finding their way into the t{ater Courtrs prelirolnary decrees.

See qenerallv U.S. rs Briefr pp. 7-1{ and 20-27. This is because
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the t{ater Courtte adjudication process, !s deslgned, cannot work

eff,ectlvely rlthout aggressive and independent partlcipatlon by

the Uontana DNRC. The l{ater Court relies on neighbors to obJect

to other neighborts inflated clains. As the process is

unfolding, however, this hope is not nrateriallzing--partly
because of the reluctance of some neighbors to dispute with

other neighbors, and partly because private water users do not

have the resources to do the kind of technical studles necessary

to verify and field examine rater clains.

The Water Court is so interested in expediting and

controlling the process that it is sacrificing accuracy for

speed.

The inpact to Tribal water rights is obvioue. As the

Conrnlttee is atare, the Tribes are involved in atteupting to

negotiate a nater conpact with the l{ontana Resenred Water Rlghts

Compact Conrnission. Should a conpact not be reached, the Tribes

will apparently be faced, ot a later date, with injecting

thenselves into the process after the tenporary prelininary

decrees have been established--decrees vhich by their very

nature are going to incorporate lnaccurate and inflated claims.

By that tlne, lt siIl probably be too late to conduct neaningful

veriflcatlon and to challenge such clains. Moreover, the State

and the conpeting vater users will, bY that tine, have resolved

their differences, and nay veII present a united front against

the Tribal lnterests.
B. The Control Exerted by the Water Court Over DNRC

Violates Seoaration of Powers Princioles and Due

13



Process of Lav.

Itre Constltutlon of thiE State since lts inception, has

ah.rays divided the powers of governnent into three separate

branches--the legislatlve, executive and Judicial--and
specifically prohibited the exercise of power properly belonging

to one branch by any of the others. $g, Art. III, Sec. 1, Hont.

Const. (L9?21 i Art. IV, Sec. 1, lilont. Const. (1889). Art. IIf ,

Sec. I, Hont. Const. (L972) currently provides as follows:

Separation of povers. The power of the government of
this state is divided into three distinct
branches--legis1ative, executive, and Judicial. No
person or persons charged sith the exercise of pouer
properly belonging to one branch shall exercise any
power properly belonging to either of the others,
except aa in this constitutlon expressly directed or
pemitted.

Further, the Constitution of thls State provides for

linited checks and balances. Seer U,-r Art. V, Sec. 13

(irnpeachment); Art. VI, Sec. 10 (veto Power by the governor);

Art. VII, Sec. 2 (3) (nr1e rnaking power of suprene court). The

constitution of this State thus enbodies the concept of the

separation of pouera and checks and balances to protect any one

branch against the overreaching of.any other branch and thereby

articulates the baslc philosophy of our constitutlonal systeu of

governnent, See, The Eederallst, Nos. 47, 78 (1788).

In Schneider v. Cunninohan, 39 llont. 165, 101 P. 962

(1909), the lrtontana Suprene Court aptl.y described the functlons

sernred by the concepts of separation of posers and checks and

balances:

It is vithin the knowledoe of everv intelliqent nan

14



that fthe ouroose of the separation of oowersl le to
constitute each deoartnent an exclusive tnrstee of the
pouer vgste.d in it, accountable to the people alone
for lts falthful_exefcise. sojhat each nav act as a
check uoon the other, and thus rnay be prevented ttlg
tvranny and oonresslon which would be the lnevltable
result of a lodgement of aII power ln the hands of onq
bodv. It iE incunbent upon each departnent to assert
and exercise all its power whenever publlc necessity
reqr.rires it to do so; othertise, it ls recreant to the
trust reposed in it by the people. It is ecnrally
incumbent upon it to refrain fron assertincr a Pohrer
that does not belonq to, it, for this ls- equallv a
violatlon of Ehe-peoplets confidence. fndeed, the
distinction qoes s-o far as to requiJre each denartnent
to refrain from in anv .way funPedinq the exercise of
the proper functions belonqing to either of the other
departnents.

39 trtont. at 168-159 (emphasis supplied).

The exercise of control by the Water Court over the actlons

of DNRC, an executive agency, are actione rlnpedlng the exercise

of the proper functlone belonging to (the executive

departnent) " uithln the neaning of Schnelder v. ornninoharo.

The United States Supreme Court, in the federal systen, has

been equally as diligent in protecting the separation of powers

of the various departnents of the goverrunent. The Court was

particularly seneitive about executive Poirer ln Springer v.

PhiliBpine Islands, 277 U.S. 189 (1928), a case in which it
stnrck dorn enactrnents that it concluded vested too much

executLve power in corporate creatures of the leglslative
branch. The Court reasoned:

Iagislative power, as distingulshed fron executive
power, is the authority to nake laws, but not to
enforce them or appolnt the agents charged slth the
duty of such enforcement. The latter are executive
functiong.. .

...[T]he Leglslature cannot engraft executlve duties

15



upon a legislative office...
aat

:.. [The individuals in question] are public agents at
least, charged with the exercise of eiecutive
functions and, therefore, beyond the appointing power
of the legislature.

277 U. S. 189, 2O2-O3. And, in Buckley .v. Valeo , 424 U. S. 1

(1976), the U.S. Suprerue Court said:

This court has not hesitated to enforce the principle
of separation of powers ernbodied in the constitution
vhen its application has proved necessary for the
decisions of cases or controversies properly before
it. The court has held that executi!,e or
administrative duties of a non-Judic_ia1 .nature naLnot
be inpos_ed on _judqes holding of fice under Article III
of the Constitution. United States v. Ferfeirg, 13
How. 40, 14 L.Ed. 42 (1852); Hayburnrs Case, 2 DalI.
4O9, 1 L.Ed. 435 (L7921.

Id. at J-23 (enphasis added). Here, UCA S 85-2-243 clearly does

that--it inposes executlve or adminlstratlve dutles of a non-

judicial nature on the Water Court. (Although riuposesn nay be

too harsh a word in the present context, since the l{ater Court

has villing1y accepted such expansion of powers. Nevertheless a

breactr of separation. of pouers is c1ear, the }egitimate

executive/adninistratlve authority ls arrogated by the judicial

branch) .

Recently, the United States Suprerne Court has addressed the

powera of the judicial branch in Yorrncr v^ United States ex rel

Vuittgn, U.S. _t 95 L.Ed.2d 740, 1O7 S.Ct. 2L24, 55

U.S.L.W. 4676 (1987). In that case, the court held that the

judicial branch had the inherent power to appoint a special

counsel to represent the government in the investigation and

16



prosecution of a crirninal contenpt action (i.e., enforcement of

the court decree), but held that such special counsel should be

as disinterested as a public prosecutor. Hence, it held lt was

improper to appointr ds the special counsel, the attorney for

the party who is beneficiary of the court order. In his

concurring opinlon, Justice Scalia carefully addressed the

nature of the judicial poh,er as follows:

.. .the only pohler the constitution perrnits to be
vested in federal courts is rr[t]he judicial power of
the United States . rr Art. III , 5 1. That is
accordingly the onlv kind of power that federal jgdqes
rav exercise by virtue of Art. III conraissions.
iuskrat v. United States , 2L9 U.S. 346, 35/t-356
(fgff); Snited States v. Ferreira, 13 Hotr. 40 (1852).
ine -j udiciil power is the Power to decide in
accordance rith law, who should prevail in a case or
controversy. See Art. III, t 2. that includes the
power to serve aE a neutral adJudlcator in a crininal
Lase, but does not include the poner to seek out law
violators ln order to punish then--Yhich Yould be
quite inconpatible with the task of neutral
ialuatcation. It ls accordtngly well establiqhe-d that
the judicial power does not generally include the
power to prosecute crimes. Egg @,
lqz F.2d la (cA 5) (cn banc), cert. denied, 381 u.s.
935 (1965), and authorities cited therein; 342 F.2d at
182 (arown , J. , concurring) t Id. , at 185 (I{isdorn, JE. ,

concurring), see generallv United States v. Thonpson,
251 U.S. 4O7, lll-ttl (1920). Rather, since the
prosecution of law violatore 1s part of the
inplernentation of the laws, it is--at Least to the
extent that 1t 1s publicly exercised--€x€cutive power,
vested by the Constitution and the President. Art.
II, I 2, cI. 1. See Heckler v. Chanev, 47O U.S. 82L'
a32 (1985) i Bucklev v. valeo, 424 U.S. 1, 138 (1975).

Id. at 4685. t{hlle the najority opinion disagreed to the extent

that it found an inherent court Power to appoint a special

prosecutor to bring contempt of court proceedings, the court did

not disagree in general with Justice Scallats interpretation of

the separation of porrers principles. Certainly the powers that
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the water Court seeks to exert (control over necesslty and scope

of verlfication ln clains exauination of water clains) is yeII

beyond any colorable clain of lnherent judlcial porer.

Recently in Bowsher v. SynaE , 478 U. S. 7L{ , 54 U. S. L.I{.

5064 (1986) the U.S. Supreme Court lnvalidated provislons of the

Granm-Rudrnan-HolIings Act because Sectlon 251 of the Act

lnproperly assigned executLve powers to the couptroller general

(i.e., the ultlnate authority in deteraining what budget cuts

are to be rnade) . The court held that by placing the

responsibility for execution of the Act in the hands of an

officer who is subJect to removal only by Congress, the Congress

in effect retained control over the Actrs execution and thus,

unconstitutlonally intnrded into the executive function. The

court said:

To permit an officer controlled by Congress to execute
the lavs vould be, ln essence, to pernit a
congressional veto. congress could sinply retrove or
threaten to renover dD officer for executing the laws
in any fashion found to be unsatisfactory to Congress.
This kind of congressional control over the execution
of the lavs, Chgllbg (v. INS, 462 U.s. 9s1) makes
clear, is constitutionally irnper:nlssible.

The dangere of congreEsional usurpation of Executive
Branch functions have Iong been recognized. '[T]hedebates of the Constitutional Convention, and the
Pederaliat Papers, are replete with expressions of
fear that the Legislative Branch of the National
Governnent trill aggrandlze itself at the elpense of
ttre other tso branches. n

Indeed, rre also have obsernred only recently thatr[t]he hydraullc pressure inherent vithin each of the
separate Branches to exceed the outer linits of its
pouer, even to accornplish desirable obJectlons, nust
be reslsted.i Chadha, 462 U.S. at 951.

Id. at 5068.
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The saue 1e true regarding judiclal usurpation of executive

function. The Water Courtts Porrers, i3 applied, essentially

give that Court the power to veto execution of the lav. Here,

as in Fuqklev v. Valeo, the lthydraulic pressure inherent nithin

each of the separate branches to exceed the outer linits of its

powerrt nust be resisted even if it is nto accomplish desirable

objectives. |t

lilost recently, in Morrison v. Olson, 

- 

U.S. 

-, 

55

U.S.L.W. 4835 (June 29, 1988), the U.S. Suprene Court upheld the

constitutionality of the independent counsel provisions of the

Ethics in Government Act of 1978 in the face of the separation

of povers challenge. In doing 3or the Court reaf f irmed the

inportance of the separation of governuental pouers into three

coordinate branches. It held, houever, that the pouer of the

rrspecial Division' (a special court created by the Act) to

appoint a special prosecutor to investigate irnproprieties in the

Justice Department did not offend separation of powers. It so

held because the power to appoint inferior officers, such as

independent counsels, nls not in itself an rexecutive' function

in the constltutlonal sen6€. . . . r llore inportant horsever was the

fact that,
...the varl.ous powers delega by the statute to the

or adninistrative, norDiviElon
are they functlons ttrat the Constitution requires to
be performed by officials within the Executive Branch.

5 The Court obsenred at 4842: rrThe Act
give the Division the porrer to r r suPerrrise r

counsel ln the exercise of her investigative
authority.'r

sinply does not
the independent,

or prosecutorial
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fd, at 4846. Contrary to the sltuation in l,{orrison, the Water

court exerciges supenrisory authority over the DNRC ln the

extrere. As the documentation referred to above demonstrates,

the DI{RC cannot even undertake nany inportant verification
activities without the per:nrisslon of the Water Court.

fn sun, the Hontana nater adjudicatlon process is faulty
for a nurnber of reasons. It goes velI beyond traditional
njudicial poversr and invades the arena of executive-

adninistrative porrers, by placing a high degree of control over

DNRC in the tlater Court. For these reasons, the Tribes urge a

serious revision of the procedures so that the l{ater Courtfs

role in clains examination and veriflcation ls narrowly linited,
consistent wlth the l{ontana Constitution. l{oreover, separate

rules shouLd be adopted by DNRC, conslstent sith the independent

adninistratlve role that agency should play, to ensure that

there is adequate adninistratlve verification in claims

exanination.

II.
ACCTIRAC"Y OT DECRBBS

Ihile speed and efficiency are iuportant in the Water Court

adJudl.cation process, the overrldlng goal must be accuracv.

The trlbes agree vlth the draft report that there cannot be 100

percent accuracy. Horrever, the current ltlontana ajudication

process falls well short of that goal. Perhaps the nost telling
reflection of that probleu is in the RosE Sunrey of l{ontana

Right Practitioners appended to the draft report. see pp. II-3
2A



through II-6. The results to question No. 9 are as follows:

9. fn your experience, to what extent do the decrees
which have been entered by the Water Courts
constitute accurate adjudications of pre-Ju1y L,
1973 water rights?

2 To a great extent (vith nore than 90t certainty)
1 To a rooderate extent (with Dore than 7t

certainty)
5 To an average extent (with trore than 50t

certainty)
13 To a Poor extent (with less than 50t certainty)
2 Donrt know

It is clear that the najority of water rights practitioners

think that the decrees to date provide accurate adjudications

rto a poor extent.rr Even nore telling is the fact that only two

practitioners think there is aceuracy nto a great extentn and

only one trto. a moderate extent.r How can there be confidence

in a system of water rights adJudication when those persons who

deal with the systen rnost intinately, the uater rights

practitioners, have reached these conclusions?

The conclusory references to the Wright Engineering Study

do little to allay fears as to accuracy. First, the Tribes

understand that there vere serious tine and financial

linitations placed on the l{right Engineerst studies. Second, it

is not clear frorn the report that Wright Engineers did any field

verification at aI1. The extensive crlticisn nade of the

procesa to date focuses on the inadequcy of the verification

processes and the severely linited field investigations

undertaken by the DNRC. It is difficult to see hov Wright

Engineers, with the aPParent linitations that Lrere placed on

then, could reach a conclusion about the accuracy of the decrees
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in whlch anyone could have confidence. Because the draft report
lacks detail about the l{right Engineering Report and its
uethodoldl)l, however, the Tribes are unable to cornnent further
until they have access to the report. By separate letter, they

are requesting a copy of that report.

The crux of the problen is that there are serious

inaccuracies in the l{ater Court decrees, due in large part to

the flawed procedures above discussed, The draft report is
disappointing in its failure to address meaningfully these

concerns.

RESPECTFULLY SUBUfTTED thls 19th day of August, 1988,

Daniel F. Decker Janes H. Goetz
Tribal Legal Departnent GOETZ, II{ADDEN & DUNN, P.C.
CONFBDERATED SALISH t KOOTENAI Attorneye at Lau
TRIBES OF THE FIATHEAD 35 NoTth GTaNd
RESERVATION, l,lONBA}{.il Bozeman, }ff 59715
P.O. Box 278
Pablo, ltT 59855

Phone: (4061 675-27OO Phone: (405) 587-0618
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G. Steven Broyn
Ittorney at Lar
llt. Dept. of Flsh, wildllfe and Parks
1{20 E. 6th Avc.
Eelena, Hf 59520

Dear llr. Brosn:

t havc recelyed your Novenbcr L7, I98? lettcr rhlch
dlscusser lopleaentatlon of tbc I986 Stlpulatlon and
yhlch requestt t neeting of thc l{atcr Court advllory
counc 11.

fbc Stlpulatlon hec neyer bccn acceptcd by thc l{ontana
Suprcnr Court. ParagraPb 16 !tttt.:

16. r tbls Stt lrt I C

l{onta , tbc p.rt,l.! agrec
Departrcnt, Esthcr HcDonald, Qt !1., and
unltcd Statcs of Aacrlca rlll dlcalss all
portlonr of thclr PeLltlona a! follovgl
A. Thc Departnent v111 diaalsr lts July 17, L985,
Pctltlon for tlrlt of Supervlrory Control, or ln
thc AlternatlvG, Erarclsc of Malnlstratlve
Supcrvlrlon undar Article VII, Sectlon 2, of the
Hontana Conatitutlon and Sectlon 3-?-30{, l'{CA;
E. Ibc pctltloncrs ln l'lcDonald, ct tl., vill
dlerlrr Count! fvo t,hrough ?our of thc Septenber
20, 19S5, CooplainE for Dcclaratory Judgnent;
e. fbc Onttcd State! of Aacrlca rlll dtsmiss its
octobcr l, 1985, Pctition for llrit of supervisory
Control,
D. Tbc dlsoisaalr dcscribcd ln tbll paragraph
rball bc rlthout Prcjudtccl and
E. Tbc dtsnlssala dcccrlbcd ln tbla palagraph
shall not bc conttrued at .n adnlsslon that the
alleEatlonr oadc 1n Clugc Nol. 85-3{5, 85-'168, and
85-a93 arc untruG or vithout aerlt,.

E*rj-bir A-t

'. . . ,g arfrfia td .a,iillata tlr sitt*Jtb,1 ol aril,6g a.tar ngn?t'
ct{. c7 L rg79

thc
Bhe

or
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(anohaslr rddod) . Bccause thc stlpulrtlon hrc not becn acceptcd,i uirlcrr tt lr not btndrnc on thc'piiil;;. And u."ii". rr hasnot bccn ecccptcd. lt roul6 appeas to nG th.t, the petltions havenot becn dlulrecd.
I havc rald that r donrt bellcve the_stlpulrtion is bindlng. Butr do bellevc that sourc of lts provlsions are good. ghe t{atercourt has proceeded to lnstltute lorre of ttres6 pro"isions even
rhough thc stipulatlon has not been accepted. bia.ir-tir. been
issued, l{ater court Rules arnended and ner ones nadc, forns and
notices aodifled, abstract forrrat has been changed,-and the ney
exaninatlon rules have been prepared by thc onne and'.tater Court
and have been provlsionarly accepted bt the supEr-.e .lourt and arecurrently open to public reviey and conunent.

Pollouing is a response to the tuo sections ln your letter.
RE: INADEQUATE NOTICE TO TBE PUBLIC AITID S?IPULATION

SIGNAIORIBS

You state that therc uas faulty lnplernentatlon of the provisions
of Paragraphs 30 and 31. The llater Court Order for cotrparison
reportt and rG-€rrnlnatlon orders ucrG no! lsaued undcr the
Stlpulrtlon. A! gtated beforc, vhllc thc Stlpulatlon bas not
bcen acccpted end lr not blndtng, uG tclt the euggcetcd drafting
of eooperlron raportl vel a good [dce. l{a proccedcd to ordcr and
revtcr tbose reportt on our oun ruthorlty. Llkc ell l{atcr Court
docunents, thc coaparison rcpolt! arr avallablc for publlc
rcvler. tuiy person, rhicb lncludcs thc Dcpartoent of P1sh,
rildlifc and Parks, naaed ln tbe decree for e partlcular basin
Bay f ilc a l{otion to re-craolnc lf thcy fccl lt 1g necessary.
?or any basin thae is re-eraalncd, addltional notice riII be
given rhen thc decrec ls aade availablc.

RE: I{ATER COURT PARTICIPAUOH IN THE \TERIFICATION
PROCESS

The neu eraninetlon rulcr rra virtually silcnt on hou
participatioo by tb. f.ter Court Judger and t{atcr llasters in the
verl,f icatlon procGla u11l bc handlcd and docutrentad, because
therG rlll bc vtrtually no euch parttcipation by tbe rater
Courtt. tbc llatar gourt! only dlrcct thG necesslty and scope of
the erulnrtlon. Thir d lrectlon has been inpleoented through the
neu Grulnetlon rulqs. f f an!, pre-decree issuance involvenen t by
the tlatcr Courtr le nccegsitated by the odd-ball si,tuation, such
involveocnt ulll bc docuocntcd ln thc clain filc a! lt has in tte
past. If you tecl thls ls insufficient, contrQnt3 to the Suprene
Court concrrning tbc ner eranlnation rulcs uould aPPear to be tie
Proper action.

You datailcd a cltuatlon lnvol,vlng poltiblc overraaching or er
parte dlscuselons conccrnlng thc craninatlon of a claio afte!
decrcc lscuancc. tbG j;J;a; end nastcrs o! thls coutt k;;frbout

Exhi-bit A-1
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Judl,elel cthlcr. Tbat ts rhy they, on thett oyn, d lrqualtfy
lhalsclvcr froo hcarlng or contlnuing vlth particular crse!.
That lr rby tbc aartcr vho asslstcd tn thc verlflcatlon under the
prcylour vcrlllcatlon procedurcs le neyer aaslgned to bcar any of
thc obJcctlon! ln thtt basln. A! you knor, dtsquallflcatlon
proccdurc! lra let forth in Tltlc 3, Chapter 7, Part l, llCA.

You speclf lcally rrentlon Case 138-716. A raylev of that October
1, 198? gtatu! conferenca transcript and the Deeenber 1, 1987
Exhibit of tnendatosy claims a.nd Statenrent on ot,her clains f lled
by Rlchard f,alar lndlcate that ny statements yerc to thc effect
tirat latc clalas can be flLcd and lf thcy are latGr d"terarlned to
be yalld, then vc vould proceed to includc thc cl:ior in the
decrec. f do not think that, sort of general statenent concerning
process or procedures constitutes inapproprlate communication
betveen a clairrant and the t{ater Court.

Iou questlon the propriety of sendlng copies of letters and
orders to the Supreoe Court, our suPervielng court. lou also
assert that thls Court and the Suprene Court are cngag lng ln
inappropriate cotreunlcatlona. ff you gueetlon tltc lntegrlty and
cthlcs of tbls Court and the Supreac Court, then you should volce
thosc concerns to thc Supreoe Court.

fhllc tbcrc trc loac finc Psoelslonr, ln ny vlcy tharC bae becn
sucb . !lgnlflcant cbangc ln circuEstancet rlncr thc Stlpulatlon
ua! stgncd, that tf the Stipulatlon r.rc nou acccPtcd by the
Suprenc Court, rtrlct cntorceocnt of tbat dtocuocnt rould no
longcr bc possibla or advlsablc.

Slncc thc Stlpulatlon rar slgnad ln lebrutry, 1986, tbls Court
hac bccn joined in lltlgation baforc the llontana Supreoc Court by
your cllcnt, thc Boar6 of Natural Rcsourccs and Conservatlonr 8s
uell ar the DNRC. thls lttlgatlon has produced thc Supreoe
Court'r oplnion ln thc catc In Rc thc lctlvlttes of the DNRC et
a1., itt-, tl st. ncp. nd
waEcrTlghttlail Eranlnatlon Rulcs tssued on July 7, 1987.

Thc Qplnion, Ordtcr end Rulcr tGrYQ to clarlfy the rclative
authorlty and rclpon.tbl!,ltles of thc tlatcr Court and DNRC, and
provldt rulcr for elaln craaln.tlon. Clcarly, thc Stlpulation
cannot lnllucncG ot rcstrlet the Courtrs authority to construe
and dccldc lssucs of lav.

since tbc Sttpuletlon uae signed, thc DNRC has supported and
erperlcnccd drartlc rcductiont to ltr budget relating to
adjudlcatlon scrvlcas. thcsc reductionr have decrcaged DNRC

field offlcc gcrvlcar by approriaatcly tvo-thirdl. these
reducttone havc rendarcd thc tlatcr Court'a authortty to cetablish
Eioc franca undcr ptregraph 26 of thc St,lpulaEion alnost
Deanlnglcrr. PurthGr, tbcsc reductlona uay allo-contraeene
parrgripU {l o( the StlPulltlon vhercln all Partlec agreed lhat
Itrc provlrlons of the Stlpulatlon oay rcqulrc lncreaged DNRC and
Hatci court fundlng, and thc rontana Pattl.3 agreed to supPore
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rG..on.bl. ?lf rnd tt.t.t Coutt fundlll rcgu.rtr. tn.t.ld,ciitrrn p.:!lc-. rouEbt end rupportcd dieiii."a. qinc-iiiirng. 3bcoinc-t..-elro:^r!!!':,n^aenyilitleo6ffirtt,.i.iir.a.rrtr oollcy rppcrrr contrlrv to tba lr6tlcetlonr oi-i.iieraph 29iiJ-rL ti-z-233 lrcA. Tbcrc'polnsr erc onry urougbi ii'ioo.
rttcntlon to rbor tbat lt rppcrr! that the DNRG fiar not'fcrt
bound by tbc Stlpulatlon.

In congideratlon of thesc slgnlflcant changec, tt lr apparenE
th.t rtrict enforcenent of thc stipulrtion le no longer
equitablcr os ln sone casesr po3slblc. Under paragraPh {7 of the
S[ipulation, lt vae egrecd that no 3lgnatory valved thc- rlght to
takc approprlatc legal actlon to entorcc tbe. ternt of tlte
Sttputitlon. !b1! is apparantly tbc 'f orul I lt tgat'lon' to rh ictr
you refcr ln paragraph I of your lctter.
?he Supreae Court has clcarly addressed the legal conslderations
of DNRC eraalnatlon of claios. Further neqotiatlon on these
lssues ls not posslblc Or nccessary. Any concerns you have can
aluayr bc ralrcd by ltotlon and full consldcratlon vtll bc Aiven
ln thc llater Court. Coanentr on tbe ner craalnatlon rules sbould
be ftled vltb tbc SuPrene Court.

thc Stlpulatlon nust no longcr bc uecd to dclay ongolng
adjudlcation cff,ortr. lurthcr, I dccllne your rcqucat to convenc
tbe tfatcr Court ldvleory Councll et tbll tlae .

Bcrt pcrronrl rlsbcr,
gleur$[tt'q. q. L;t;

lf. tl. Ircarlcy
Chlct ratcr Judgc

ffirl jr
Conrad 8. Frcdrlchr
Richard l{. Joecpboon
John R. 8i11, Jr.
l{ichacl E. Zlmortan
Pcrry J. }loore
f,arl J. Englund
John P. Scully
John R. Cbrtrtenrcn
Blair Strong
l{lka Grccly
Cley B. Soltb
tla D. Eall
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llr. Gery Frltz
Adrrlnltt rator, lflter
Dcpartnent of Nrturrl

end ConaGrvrtlon

AUG25E87 ,2
JU:ircE uriii otvlsi:'

f "; .'r q. ra' n.

Rcsourcc! Dlvlrton ;i:I.Rceourcca

1520 Eart 6lrth Avcnuc
BeJenrr ltf 59620

REI Order - Resutitng f ssuancc of Baeln DccrccE rnd
Allosl;g t{ctlonr fot Be-Er.nlnatlon, AuguBt 6,
1997.

Dcar Grry,

I have rectlvcd your lrtt.r of lugurt ll, 198?r
concernlng the Ordrr tcfcr.ncGd lbova.

I rpprGclrtc your lgtncytt lntant to conrply
dlllscntiv vtth th-tr Ordcr. EoueYlt, I aurt Polnt out
th.t-thtr-Ordrr dld not sGquctt nor luthotlt. tb.
naklnE of 'cottrprtlron rcPort.r ln rny of thr flvr
barlni rct fortb ln tbl Order.

Ar you Inou, thl tuEurt 6, l9E7 Ordcr addrcsscd
flvc basinr uhlcb havr elrrrdy bcon fully GraDlncd
undcr thr tylrlflcrtton nrnurl' proctdlurt!. Thl
putposo of thrt Qrihr ft. to brlp thlr Court detcrnlnc
inc-nccclrlty of rny clrln tr-crrnlnrtlonr bcfor:
lssulng drcricr for thcrr flvl brllnr.

By your lettrr to nr detcd-Jullt 29r 1987i I ua!
tnfornid-thrt your rgrncy rt! Plrnntng-to rl-rranlnc
thcsc batlnr uitnE tic l{ltrr Blght chln Eramlnrtlon
Fulrr edopttd by ihr !{ontrnr Suprcurc Court on July 7,
1987. t guotr fron thlt lrttrr:

t...ou! drprrtncnt crpcctr to-apply thl rcccntly
pionulgetci Suprrnrc C6ult cl.la- trarnlnatlon
?ulcr €o ttrc rirttc tstt.s Barln el vplt rr othcr
non-dlerGcd br.lnr tbrt hrvr bccn prrtlelly or
tottlly vrrlflcd urlng the lfator Court
EiTffGrtlon E.nu.l.' (enphrrll rupplkd) .

Furtbrr, your lcttcr rtrtrds

E*dbir c
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t thr elrl
cccntly I C urttrJnlntt lg!-E!ct tclr rnd proccdurci tc

f 98r-Euprcrnc Eourt or-ffifl-ffoctlve drtr of thrrc rulcr lr July lt, lgg7. thr
rdogtton of thcrc rulc3 rhrll bc dccnred trnporrrl untii
thr furthcr ordrr of thlr Courtr but rhrll govcrn lror
that date tbo prrctlcc end proccdurc rrspcctlng urtrr
clrlns eranlnlttont brforc thc Hater Court rnd-tb! DmC,
unl:ec othervtsc or arncndcdl or nodlf lcd by thtt Court.
Thcr:forc, thc D
or rub-bartiTfr-dfi
(Enphrrlr rupp

As thc llontrna Suprcnc Courttr July 7r 1987 Ordtr, rnd thls
Court't August 6,1987 Order hold, thc dccttlon rr to rhetherlnl clafins ylll bc rr-rxamlnrd ylll bc nado by thlr Court, and
not by Itour tgcncy. The wtter Court'r ruthortty rcg!rdlng clalur
cranlnltlon or rc-cxanlnatlon lr cstabltthed by-rtatutc, rnd tr
not .ltcrcd or controllcd by thc Sttpulrtlon. Scc thc Suprcrre
Court tt Ordcr of Jul,y 7, 1987r pagr 3.

Thc cffcct of thc Suprcrnc Court'. July ?, 1987 Ordtcr lrclcrr, Any clelar cranlncd tftor July 13r 1987, rlll bc rcvlevcd
undor thc tfater Rlght Clrtn Exaralnrtton Rulcr edopted by tbc
Suprcnr Court. But thet docr not rcqulra clrlnr rhlcb bavr
alrcedy bron fully rrrntned undcr thr tvcrlflcrtlon ltnurl'
procrdurel, to br r:-rxanln.d. thtt dcelrlon tttts ultb thlr
Court.

It lr thlr Court'l vtcc th.t thc cranrlnrtlon proct!.
conductGd by your dcgartncnt ln thr flvr barlnr rrr profcrrlonal
and cornprch:nelv.. Alt of thr tlnc, cffort rnd noncy tlrcrdy
crpcndcd by your rg.ncy to cranlnr thccr ctrtnr rhould not be
dlrrcArrdcd ltghtly. tbcrr concarnr brcoure avcn Dor. prcrrlng
ln llght of your rcccnt roductlonr ln rdJudlcatlon p.rtonncl end
sctvlccr. Rr-errntnrtlon rhouldl br rlloucd only uhcrc t clcar
naccstlty for ruch rctton lr rhovn, csPcclrlly uhcrr thele
barlnt hevr tlrcedty bcrn fully crrnrlncd undrr tbr 'vrrlftcatlonnanullt proccdurtt.

Aftrr crreful t.yler of thc rrtct Rlght Clrln Erernlnrtlon
Rulcr, lt dorr not rppGrs thrt th. proccdurcr contttnqd theraln
are rubrtenttrlly dllicr:nt fron thl 'yetlflcetlon nanurl'
procedurtt. thcirfort, tha rlttona for your rgcncytt rtatcd
bcltct thrt rlt non-dccrrcd bert,nr rhould br 'rG-vcrlflcd',rtnrln unclllr.

thlr Courtrr lugutt 6t 1987 Ordrr provldrd !,our-.gcncy Iclcar end full opportunlty to lnfora thlr Court of thc ttlsons
yhy rc-rraarlnrttbi 1t nrcic..ry. rhy l,our rg.ncy brr dccllned
to-rubnlt thr 'Hotlon for Rr-Eirrntnaft6nt rrirlnr unrrplrlncd.
thtr Court rccognlrcr thet rny Clrfunant uho ro drllttt Ertl ..
themsclvct, ruUilt I 'llotlon ior RG-Ertnlnetton'. BovcvGr, thc

).
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Auourt 3, lrtT Ordrr tought out !,our vlcrl bocrurr of tbr
;;pa;;lii rnd .rPCsllncr porrct:id by yout .9enc!2.

Brforr thtr Court nalrr e tlnrl dcelelon rrgrrdlng thG
rr-crirntnrtton of !atlnr a0f, llt, a0C' llG or alC, lt-vlrhcr to
irriner conttd.s thr dtff.rCnct. bctvcln thl'vlrlflcetlon
iinurlt DsoctdurGr u!.d ln thccr berlnr, rnd thc proccdurcr ln

.thG Hatri rlght Clrlr Errnlnrtlon Rulcr. Alto rclcv.nt to thc
dlcclrton to ir-cranlnc lr en ldlca of hov long thc rt-crlnlnatlon
rrould trlr, rnd hou thlr rould lnpact thc contlnulng cta,nlnrtlon
of ncu chlnl.

Bectuse thlr Court rGcognlzer the veluo of your rlcncytl
apccleJ, crpcrtlrr ln thcsc lraat, t havc le sucdl thr !.tcloeed
OiAcr. Tha lnfornrtlon ruppltcd by your tgcncy purruant to thle
Ordcr ytll rsgltt thlt Court ln detcrnlntng thc nccd to
lG-Gxamlnc the flvC beclnr. Accordtngly thlra lr no nced, rt
thlt ttsrcl to preprrG or rubmlt thc comparlson reportr dlscussed
ln your Augurt 1{, 1987 lcttcr.

I rrnrln ytlllng rnd avelleblc to dlacu;r thesc lcsuea utth'
you Glthcr by tclaPhone or tn pcrEon'

lrlth begt Pctton vlsher,

lIrLlen
cncl!.
ccr Eonorrblr Jurtlcr John ShcchY

[/",*Q,
Chlct lllt.r Judg
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IN THE i{ATER COURTS

ttarrrtrr
OF THE STATE OF HO};TANA

ttttttttttt

IN RE: RE-EX.EYINATION 0F BASINS ALREADY SUBJECT T0
TEXPOR3BY PRELI}IINANY OA, PSEtI}IINARY DECREES

tttirtttttrt1ttttrtit

ORDER
By a .lettcr to tiris Couri, (attached to this Order,

. vith lts pcrtlnent portion undcrlined, and by thls reference nade

a part of $hls Order) the Departurent of Naturel Rcsources t
Conservatlon (Departnant,) tras rats.U t;;;;"f f..u.r-"on..rnfn,
the rc-eranlnatlon of clatns ln all baslns eurrGntly lssued as' :. .:

. . -tenpor.ry prellnlnery or prcllarlnary decrscs. ' ' 
.

lhc Dcpartoent, has notlfic<l tbls Court tbat ltils
.. preparing reports shlcb conparc the orl.glnal clalo cxaninatlon

procedurcs vlth thosc rcccnEly adoptcd by tbc llontana Supre:ne

Court. thc Departacnt's posltton ls that tt ls regulred and

authorizqa to nakc thcsc rcports und:r thc terns of thc

SElpuIatlon. prcscntrd to .thc ttontani_suprcne Court ln February,

1986.

tbr ltontena Suprene Court has nradc it clear lhat the

ultinatc dccislon as to vhether 3ny clair.rs arc to be rc-exanired

by thc Ocpartncnt, !s to bc madc ty tll WaEel Court, and not' by

the .Department,.

'It has becn suggested to us by counsel for thc
Hashlngton lfatcr Power Company and for the l{ontana
Pouer Company, that the vciificati,on process that
has been used heretofore is inadequate to insurc

Bhibit D 3o



rccirracy ln thc rratcr rights decrees end falrness
to el1 clalrnants. These parties suggrst that thc
ncy vcrlflcatlon rules should be apptlei cgually
to rll uatrr rlghts claims, including thosi vater
rights clatns vfiictr havc been the subject of
tcnporary prellminary decrees heretofore entered
by the vater courts.

ts rc havc lnterprctcd (Sectlon) 85-2-2{3, HCA,
and do nov lnterpret it, the DIIRC ts required to
'conduct f leld lnvestlgation of cl:irus that t'.1
vatar Judgr ln consultation uith thc Depart;irent
dcternincs vrrrenE investlgalloni.... t lt- ls
cler!lv=thg statutgrv. intcnt, that qg lol?EEvcrifieci clains-or thosa to be vcrrficC undcr the
ffigatcd, DNRC nav consult, Hlth the

. vater iudqe abo_u! such vcrification but thi final
etcrmination e rrat uoqe.

Thc Solc of,
undcr (Sectlon)

n of thc yatcr Judgct ln elI nattars '
ng to thc adJudlqation of crlstlng ratcr

direct lo
pcri a in i

-. Qllg faop!&q tfqtct Rfqht Clain Eran
87)

(Enphasis suppllcd).

'lbe 198? lrgtslaturc lcft lntact thc provisions
thtE DNRC tcis rubjcct to thc dirQction of thc
rratGr Judgcs undcr Scction 85-2-2{3, l{CA. Thc

..
In thls sane Orderr thc Suprcnc Court takes notc of the

provislons of Eousc Bt1l 75{ and thl sevcrcly rcduced operating

budget for thc DcpertncnE .cranlnatlon scrvices. Tha Suprene

Court gocs on to statr:

rights.'

strtuto cr of the ratcr judee: to dlrqc-E-!-h!
rocast o

-

not and cannoc bc
stieulated awav. In vlcr of the li.nitc ances,
ffiitcr Judgcs to assunc thc reins
in clains cxanlnatlons-proccdurcs subject to thc
priorities of thc lcAis-lature, to usc t'he linit'ed
funds uiscly for thc advancencnt, of thc
adjuilication process' .

Order Adoot lno t{atc r .Riqfrt ef a ig zxallltlj i9l 
^_.@7, 1987)

(Enphasis supplled).

o bc mad!

cation shou
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fhls Suprcnc Court 0rde: cIe:,rly holds that regardlcss

of thc Depertnentrs assuned authority under the Stipulation, the

ulttnatc decisicn-raklng authority relating to the cxanination or

re-examinatlon of claims under Section 85-2-2{3, }lCA, resiCes

with this Court, and ls not altered by thc Slipulatio'r.

It arust be recognlzed that the 1985 St,1pu1ation,

presenLed over one and one-half years ago, has nevcr been

fornal,ly acccpted by the ilontana Suprcoe Court. Evcn if the

Stigulatlog did control the aEeas o! claln cxanlnatlon and

rc-exaurlnatlon, tbcrc 1s absolutcly no provtslon ln thc

.St,lpulatlon rhlch authorlzes tbc DGpartucnt io'.undcrtakc thc

actlon wblcb lt nor sccks to'pcrforu.
Paragraph 30 of tbc SElpulatlon statss:

iwttbln a rcasolllblc t-lpe aftrr cxecutlon of thls.
lon of vcrlficatlon

proccdurcs ts act out ln tht! stlpulatlon, DttBC, ln
thosc basins sberr tcnporary prcllnlnary dccrecs or
prcllnlnary dccrrcs havo brcn lssucd, shall fllc e
icport rltb tha Watcr €ourt cotlparino tha PrQvious
ver lflcat I roccdures vltlt thc vcr

occ6u rc 3 ursuant s atiDulatlon
Tlt-wetci Court on i€s ot,n t{otion, on thc Eaqucst .

of, D!IRCr or on the regucst of any PGEson nay ordcr
DNRC to apply tbc proccdurcs adoptcd Pursuant, tothlr St,lpulatton to any of thosc bastns.'
(Enpberlr rcldcd) .

tblr paragraph claarly authorlzed only linited
comParison of thc olcl vcrificatlon proicdures rith thosS

Egcedurls adopted Eur lon. Slncc Ehc ne',r

procedures set ou! ln thc Suprenc Courtf s l{atcr Right ClaiB

Eranination Rulcs arG not adopted pursuant to the StipulaLion)

Exhi-bit, D 3)



paragrrph 30 docs not now authorlzc thc DNRC to coriPare thc old

vcrlficrtlon procadures uith thosc recently adopted by thc

Suprenc Court.

So that the linitei Depertnert e.ranination ari f lelC

of f lc! rrsources rnay bc utlli,zed. ln thc visest and most

ccononical fashlon, and to help thls Court assess th: '.acessity

for r'e-examination of aJ.ready lssued basins, it I's BEREBYT

ORDERED, that the Department and lts field office

staffs shall not undertake any furthar action to prePare or

submit an!;coluparlson rePott! ln any decreed basln, vithout tbc

clcar approval and authorlzatlon of thc Watcr Court.

. FoRTEER ORDERED, that tb: OepartEent qhall, rithln 30

days fron tbc datc of thlr.Ordcr, llls ulth thls Court a dctatled

llst of cvc:y already decrecd basln ln rblcb tbc Dcpartaent feels

a Conparlson rePort sbouldl bc con3ldcrcd by thls CourE. ..

FORIEER ORDERED, thlt for evcry basln set fortb on thls

fiit, thc Departucnt, thr1l lncludc a good-fllth estlnatc of thc

tiae required to PraPrrl the 'conparlsoa rcport' as scll as an

estlnat,c of tbr tt^ar yhlch yould bc rcguircd to r:-cxanlnQ the

partlculrr basln.
' DAIED thls 

7 
daY of Ausust, 1987.

t{. l{. Lesslcy /
Chicf i{at,Gr Judge /

-{-
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NEPARTMENI OF NATURAL RESOURCES
AND CONSERVAT ,N

?lD 3cxwlxotx. Govtl xot

-

TANA
DttlctEt t orttcE (.cll ....aata

ccttavrno, 0:ttlrctt
0rntor

r.l .s a.llt

l!r0 ta3? 3tltx lvtr.u!

AT
IAXA !aa:o ,r:i

July 29, 1987

Honorabl c Judge l{.1{. Lessl ey
PO Box 876
601 Baggarty Lane
Boz enanr nf 5 9715

Dear Judge Lc ssl ery :

In response to yous JuIy 20 t I 987 lctter to Bob Arrington
irqui ring about, the lrhit€r,ater Basin ( {0R) cI aims statusr our
departr0ent expects to apply tha trecently promulgateti Supreme
Court cl ain exanlEtlon rules to thc t{hitcrrater Basin as well as
other non-decrced basins thet, havc becn partlally or totally
verifled using thc foraer yat.r court vcrlflcrtion nanual. As
stated in Bob Arrlngtont s tlarch 19, 1987 corrcs5nndencc to touronly initial vertflcatlon uclng thc outdated verificatLon nanual
has been conpletcd tn tbat basin.

It is the Departrocntrs position that tha cl,aims exanination rul.es
recently adoptcd ry thc Supreoc Court, govern all erarnination
practlces and procrdures after July 15, 1987. Thc July 7, 1987
Supreme C.ourt ordcr seid:

The effectivc datr of thesc rulcs is JuIy 15, 1987. ?he
adopti,on of thcsc rules shall bc dccared Benporary untj,I
thc furthcr ordcr of this Courtr but shall govarn from
that datc thc pr.ctj,c! and proccdur e respecting ua-ter
cl airns eraninatlons bcf or c tha t{atcr Court and thc DNRC,
urless otlrcryisc or a:rended or mooified by this Court.

Theref orc, tbc DNRC bcli,eves that all non-decr ee6 basi. ns or
sub-basins rboulo bc re-vcrified using the neu ruJes. S!nce onl.v
che inittE verificatlon has been completed for the Hhi,t6,'aBer
Basin ({0f,} and othGr cssenti,al, verification exercises have not
been completcd, thG DNRC crpaces to apply the nev Suprer"e Courc
cLaim exanination rulcs in thej,s entirety for thc basin.

In accordancc vith tha Stiprrlation, casc bc advised that th!
NE-C Eac tlt- repofas fof decrccd basins conparin

e pEevlous varlllcttlon an SuPr emc Court €ramlnatl on
cedurcs before sdtc ng cl,ain cxaltinatlon for non-desiee

ba siIs. 3hc -BiEf _er

$rn$

clrttar::E lClrtcE
E:; ltct

ra(I at.arc':l

trt
0tv,l

rata ta Bhi-bi,t, 31



Eonorablc Judgc tl.lf, Lcsslqr
Prg. Z
July 29r 1987

ul rcs thtt . subs cl, alm re-cxaml.nation dccr e

sl ns. Deparuncnt Y the Itl son
orts y thl n e next fen h, ee Ks. or Creck at (4lN

cI ain eiam on comparls U

0r completion.

As Larry tsolman expl aincd in his June l5 r 1987 cC,tf irnati on
Ietter to 1rour rre plan to conPlete a proposed s:iredule of all
non-decreed basins or sub-basins to be examj,ned using the nerr
rules after the comparison reports are submitted. As mandated in
thc Staterlent of Intent for HB 754t clain examination for
t{hit6rater Creeh should bc scheduled aftcr thc Loret l'tilk River
({0O) and Beavcr Creek ({0tt). Thc DNRC realizes t,hat Turtle
Hountain reserved watcr rights m3y bc Present rithin the
t{hitenater BCsin. thereforc, as vith othe! basins containing
possible Indian resenrcd sater rights, a sub-basin may need to bi
iesignated to partition the Indian tesetved Hate! rights from the
noi-resenrcd Portlon.

tn sLmnary, the DepartraGnt bclicvcs th.t thc comElarison tePorEs
for decriea basins .s rqulred ry thc SttPulation must be
suhniEt:dr and rry subsequent reexaroination conducted prior to
clains era.nination 1n non-decreed basins. ?hc lrhit6rater Creek
Basin clalms as ccll, as other non-decreed basins Hould then be
examined using the new Suprene Court claim cxanination rules.
Th e nel, cl aim exara ina ti on f or t{hi ter ater Cr eek cI aims w oul d n ot.
be expected to requirc as nuch staff tinc as under the old
proces-s since sone examination cxcrciscS vil1 not need to be
re peated.

If you have questlons, pleasc call ne.

Dlv isi on

cc: Honorable Jean A. Turnage

G P: rmc

lJr
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August 18r 1987

Chtef Judge l{.1{. Lesaley
Hontana I{ater Cour ts
P.O. Box 879
Bozenanl l{T 59715 '

Dear Judge Lessley i

I an uriting to you in responsG to yous Ordcr of August, Tt 1987,
coneerning thc re-exanin.tion of .clains ln baslns curtently
issued as terDporary pralininary or prellnrinary decrees.

( ('
DEPAF.TIvIENT OF IqffUnAL fi ESOUP.C ES

AND CONSERVATiON

Tto 3cHwtxof N. Gov Ernoi rtto tASi Slztx AvENUf

ATE OF IANA 

-

In its Harch 31, 1987 opinion, the Suprene Court statedl

As vltb DNRCTc due process clainsr H€ do not have
a factual record that would establ ish an improper
exercisc by Urc rater courts of executive Poerers in the
guise of, judlcial action. t{c do havcr houever r the
stipulatlon entesad lnto betueen the DNRCI the Hater
courBs and oth.r partiel in cause t.tos,85-3{5r 85-{68,
and 85-{93 pending ln thls Cour!. In th.t stiPulatioor
in paragraph 25, prge 10, lt lt stated:

pursuant to sectlon g5-Z-2 {3, l,tCAr thc Hatet
court, after consultation uith DNRCr shall.
issue orders establishing titne franes tor the
corrpletion of vetification by DNRC and the
submission of ver if icati.on inf orma tion to the
cour t. The wa ter cour t order shall also
establish tlre specific e.Lencnts ol cach tyPe

3b
nxfi-bit

Initlallyr you have ordered that, the DepartEent not undertake any
further action to prepare or submit any comparlson reports in any
decreed basin without thc clear approvaf and authorization of the
Water Cour t. Af I Departrnent actlon to prepare or aubrn it
comparlson reports {n dccreed baslns'bas beased. Eoweverr as you
are 6Hi!€r a compar i son r epor t does not involve any
re-examination of clains but is an agency report developed to aic
t,he DeparL'uent in.its consulEations xith tha uater judges as to
the need to re-eraarine cLaims under thc rules adopted by the
Montana Supreme Court.
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Honor ablc Judge H.l{. Les sI eY
Page 2
August 18r 1987

of water f igf',t claimed lo be verif ied by
DNRC. The verification by DNRC shall be
I imited to factual analysis and the
identification of issues. The water coutt'
shall refrain from Participating in the
verification of claims by DNRCr excePt r:h'-
lrater court, uPon ProPer agplication and iur
good cause shownr maY enjoin DNRC frgq.acting
beyond its jurisdiction in the verification
Proce ss,

The language of the foregoing stipulationr occ€ded
ro by the chlef judge of the Hater courtr belies any
intention ot the erater court to overrlde or control the
day to day operations of the DNRC. The only effect of
the orders of July 23 and August 8r 1986r issued by the
water court ras to require the DNRC to desist from
naking rules under HAPA, a procedurc rblch rc have
already shosn to be beyond the Po$er of tbe DNRC in
th is cise. 

I
Again in the absence of a factual recoidr trQ f ind

no intrusion by the water courts in this casc uPon the
executive duties of the DNRC.

Thc Stlpulation contemplated .adoPtlon of, neu verification
procedures through the approprlate ncchanlsm. No mechanism was
adopted in t,he Stlpulation. Tlrc Supreme Court has noi, ruLed
that it is the aPPropriate rulenaking entity. As such,
paragraph 3 0 cl early au t,hor izec thc Depar Lnent to conPar e th e
ofa verification procedures rlth thosG adopted by the Supreme
Court. Briren if tha Stipulation had not Plovided for this, the
assertions that equal protection 'has been violated by
significantly different verification methods from basin to basin
would nandatc these comParison rePorts.

It may bc halpful if f explain my understanding of the
integrition o! Cfrc Stipulation -with the Suprene Co.ur t action on
the verificatlon rulei. Apparentlyr the seParation of Powers
envisaged by thc Hont,ana Srlireme Court ls that established in
the Stiputaiion; that is, thg Water Court sets the Paraneters of
claims e.\anination and the DePattnent performs the technical
work of examining each cIain.

Tlre Department cereainly agr ees that the 'sta-tutor.y PoHer of the
vra Ler judges to direct th6 proccss of ad judicat_ioa should not
and cnnnot be stipul.lted arrly'(SuPrerne Court Older "Adoptrng
wJicr--iii,:tit -CfaJ*' ti:tcminctioi RuIcs," Page 3) . S-tiptrl:Eion:
clnnoU :fr it> it..r..ry tlrr: tLJtuEory auttror i l,y or (luCy of tltc Cor.rr 

" A1/-t
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Honorable Judge w.if. LessleY
Page 3
August 18r 1987

or any agency. fhe 1985 Stipulationr signed by the Department,
the water Courtr ard others does not attempi to nor can i t
remove statutory authorlty frorn any of the signators.

Since the signing of the February 1986 Stipulation by the Water
courtr the Departnent has assumed that the stipul'-tlon provided
waeer Court guidance for the Department, regardi,ng our trater
right adjudication activities, including the preparation of
'comparison repoEts.' I arn not aHare of any action of the W3gs6
Cour t or the Supreme Cour t t,o change the ef f ect of that
Stipulation. fn factr the Supreme Court order of Harch 3I,
19871 r€cognizes the Stipulation. the l{ater Cour t, Order ot
August 7, 1987r is the first indicationr of uhich I an awar€r
that the l{ater Court belleves the Stlpulatlon slgned by the
Water Court to be tnvalld.
Apparentlyr the llater Court is atteraptlng to dlstingulsh betreen
verification procedures adopted pursuant to thls Sllpulation and
the Suprerac Court clain exaEination rules ln rtrq ittenPt to void
the stipulated nandate for 'comparison rePorts.i' Clearlyr the
intent of the Stipulation ras to have nel, claln exanination
procedures adopted. Tbc precise fornat of how these new
procedures Here to be adopted ras not identified
Af ter the S tipulation was signed r the Depar tment d il igen tly
proceeded to write neu clains examination rules. l{hen the neH
cI aim exani na tion rules sere draftedr the Depar tment made i t
clear that i t expected to adopt the rules pursuant to ilAPA.
Converselyr you expressed !,our desire that the l,tAPA Process not
Ee used. This conflict led to the Suprerne Court adoption of
those ruIe.s. Clerrlyr the new cl,aln exanination rules rrere the
result, ot' thc Stipulation. ,

Fu:ther, tbc Stipulatlon required the Departnent to PrePare
reports that conpara the previous verification rules Hith the
nelr veri! lcation procedures. fhe Stipulatton also sta:ed that
pending irnplenentation of the proceduial revisions desc:ibed in
Lfre Stipulitlonr.the t{ater Court rould not issue any preJ'ininary
or temPorary prelininary decrees. Conseguently, sinee the
adoption of- the Supreme Court vater right claim exanination
rules on JuIy 7, I987r the Departrnent has placed the hi'ghese
priority on completing these 'comparison rePotts.' The
Oepartment has clearly Jtated to the Water Court our intent'ion
to comply rrith the Stipulation in th,rB regard on several
occJ s i ons.

Quite f rankly, given the yell-documented history. of - tlrcitipul.rt,iott ind -ctaim exanrination rttlc devcl'oPfltcnt, I at't

;rrrliri:ad thilt thc l/.:ter Court norv teels that a t'li[[r::cnt

3y
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Honor abl,c Judge l{. t{. Les sI ey
Page {
August L8, 1987

approach is to be followed. certainly, brind adherence to thestipulation is unuise 1f better procedures are available.
!iowevgs, if t-he Stipulation is to be abandoned by the vlater
Court, then all parties to the Stipulation should be notified.
The Department is also concerned that your Order of August l,
1987, creates a factual basis upon which to base Ctre process ana
separation of poerers issues. Atthough this agency does not
intend to appeal the Orderr it must be recognized that the order
is a public record. Once the agency acts in compliance nith the
Order, there is created an irreversible exercise of the control
of Ehe day-to-day operations of the Department by the Water
Court. The Department lesPectfully requests that the Cour t
reconsider its action and vacate lts August 7, 1987 Order.

The Department agrees with the llontana Supreme Court that our
technical experti, se is indi spensable f or the bucce ss of t,he
adjudication process. The Department fully intends to cooPerate
with thc l{ater Court in furnishing our expertise. The agency is
nos! hapry to provlde you vith a response to lny.lnf,ormational
reguest yithout thc need for a court order. i As f menEioned
previouelyT such Orders controlllng the daily aetivities of this
agenqy only serve to create a factual record for attacking the
vifiaity of the adjudication process. On the other handr a
tequest for lnformation does not, contain the same controlling
connotation as an order and therefore does not jeopardize the
adj udication progr ara, and attains the same resul t--a timely,
d:rect and full response to your inforirational request.

Whethet you decidc it is nore responsible Eo vacat. your Order
in this matterr t,he Department,, by this Iettsrr hereby furnishes
t,o the Court thc subject infornation:

1) A detailed list of every already decreed basin in which the
Departnent feels a comparison report should be consiCerei b:;
thc CouEt.

Sincc thata lr no rray for anyonG to determine whetSer
re-exarnlnatlon of a basin should occur untll a comparison of t:':e
old exarination procedures and the nee exanination proceCures
occutsr the Department feels that a conparison report should bc
made for aIl of the basins curtrently in temporary preliminary
and prelirninary dccree (see attached table).
2l An estimate of the time required to prepare each compJrisor':

report and an estimaEe of time in which to re-e::cmine a
particul ar basin.

I
,
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Honorable Judge W.I{. LessleY
Page 5
August 18, 1987

Each conparison rePort is estinated to require an average of
three rleeks to PrePare. For the respective field offices that
vould be responsible for work j,n the <iecreed basinsr the anount
of time estimated t,o re-exanrine each basin is shown in the
a ttached tabl e.

I trust this infornation is responsive. f lor'; forward to
working si th you and your staff in the consultation Process
prior to a determination as to the need to re-examine the
subject cI aims.

ely,

"g%(/ryAdministritbr
water nesdJrces Divlslon

GF: rmc
a ttachnent

cc: Honorable J. A. Turnage, Chief
Honorable L. C. Gulbrandson
Honorable John C. Harrison
Honorable willlam E. Eunt, Sr.
Honorable R. D. HcDonough
Honorable John C. SheehY
Honorable Fred J. l{eber
Honorable Bernard l{. Ttonas
Honor abl e Robq r E t'1. llol tcr
HonoCable RoY C. Rodeghicro
Larry Fasbender
Larry Holman

I

I

I

Jus t ice
i

;

I
I

:

I

I
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ESTD,,ATE TI}€ REQUIRE TO
RE-D(AI,I,INE DEGI=D BAS i}IS

(Listed by Fiefd Office)

BASDT NAI€BASIN
fo.

6

36
I

I

i

I

,
{
I

F![^D OFTIC=
%

(PLCSOnTE )

B illings 43EM(U {3B
43e'
430'

43C

Boeeman
(1)

Glasgcn
(2t

Ilavre
(1)

Flelena
(21

sreet Grass Geek
Ilpper Yellorstone Rives
Eoulder River
Yellorstorre River be Ereen
Bridger Cr. t C!.ark Fork

Stillwater River

t{adiscn River
Gallatin River

Big Dry Geek
l{issowl River beEreen
llussdshcll t Ft. Feck

R ck Creek
Frenclman Creek

Sage Geek
WiJ'lor Geek
Sur River

Dearborn.River
Upaer Cl,ark Fork River
Eoulder River

larcr Clark Fork -t

Fishcr River
tbotenai River
Yaak River
Hiddle Fork Flathead R.
So. Fork Elathead River
9ran River

Judi tJr River
Upger ltrssclshell River

M}E RECUIPIDI

nont}', ( 0.8 years)
-.<,rorrtS ( 5.8 years)
nonUts ( 1.0 years)
months ( 0.9 years)

rpnt}ls ( 2.1 years)

spntis ( 3.3 years)
nonths ( 6.9 ye:Is)

1.1 years)
1.2 years)

0.8 years)
0.5 years)

9
70
12
10

25

39
83

(

(

(
(

41r
41H

tt0D
{oE

tloN
40L

ryIBER
OFq-Eg

711
4 r750

823
1r04 8

1 r716

2,775
5r590

21922
2t959

1,4 g{
{17

917
1 r{66
2,926

855
4 1652
1 r203

1,16I
233

1,384
99

178
124
557

5 ,203
5,643

13 nrnths
1{ months

t

9 rnontlrs
6 npntlrs

montjts
monCrs
rpnUrs

16 montis
{ mont}rs

20 monUrs
2 rontls
4 monUrs
2 monUrs
8 months

0.5 yeus)
3.0 years)
0.7 years )

1.4 years)
0.3 yea:s)
1.6 years;
0.2 years)
0.3 years)
0.2 ycarst
0.7 yecrs)

40c
4lN
4IK

11U
76G
OE

9 nonths ( 0.8 years)
15 npnths ( 1.2 years)
32 nronths ( 2.1 years)

KaIispell
(1)

Lcr'r l,5gg',s,11

(2)

76N
7K
76D
7618

16t
761
76K

(

(

(

(

(

1.1S

40A
28 rnonUrs ( 2.3 years)
32 montlrs (2.7 1'e:rs)

ExhiSit, F 1/
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F_r-Elp otTIG
(PEFSONIE,)

HiJes CiEy
(r)

I'tissoula
(2)

BASIN }IAI€

Beaver Geek
Littte Beaver Creek
Box Elder Geek
Little Rissourt River
Ydlarstone River bebreen
$ongre t Pqrder rivers

EI,IE R&UIRED

montls ( 0.5 yeas)
rPnths ( 0.8 years)
rnontlrs ( 2.1 years)
mor.tls ( 2.5 years)
:-,ri'J'ts ( 1.1 years)

rpnths ( 0.5 years)
ronttls ( 0.7 Years)
months ( 1.7 years)

BAsIN
l.D.

39c
39SJ
39E
39F
4?X

NU}B8
or

CIATTs

69{
973

2 r439
2 1944
1r{{8

708
11003
2 r4%

768 Fock Geek
76G, Flint Geek
7O,r '[iddle Gark Fork Rlver

i
I

6
l0
25
30
1{

6
I

20

.l
1

I
rFormrla used to estinace tirrc required to te-exanirE clalnts.

:

ST clairs + IR clains + El{ claitti + 9! cl.aints
Years'1*H!=:7====LiHi:3====:=1::5!:7=..=?::-1151::I

250 rorkim davs
year

lte tine reguired to ccrgletr te-e)(a,lilnation ls only .n astiJllater stnce
exterrsivc re-cxantination has not tekcn Place Previously, atd bccause no
r-e.ramlnatlon witl thc rerr Sr.pranre Cowt rules has been dot!.

E(hibir F r)
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August 62 1987

J. A. Turnagc, Chief
L. C. Gutbrandson
John C. Barlison
t{ilIian E. Eunt, Sr.
R. D. l4cDonough
John C. ShechY
Frcd J. t{ebcr
Bernard t{. Thomas
Robert H. Bolter
Roy C. Rodeghiero

EecEi
4UG , 

LACT

#g,Iili,,i,I,li,tffi

7i-nr-r,
g

Just ice

Gary Fritz
Admin ist rato r
Water Resources Division
tlt. Dept. of Natural Resources and Conservation
1520 E. 6th Ave.
BeJena, HT 59620

Dear Gary:

As you knov, and thc Orilar cnclosed, deals noe only
uith thc Basins already Gxanined by thc Departnent
under thc prevloug examlnatlon proeeriurcs. Purther
thc approprlatc dccrcc has not as yet been lssued.

This Order of thc t{atcr Court concerns ltself vith
that speciflc problen. This Order ls a lesult of
consultation uith all the othct wattr Judges and
considerblc time and conccrn. Pleasc act accordingly.

Sinccrcly yours,

.n,,"o
Chief l{ater Judgc

t{wl./j1
ENCL.
CC: Bonorablc

Eonorablc
Eonorablc
Eonorable
Eonorablc
Honorablc
Bonorable
Bonorablc
Honorablc
Eono r ab1 c

Exhi-bit N
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IN T8E I{ATER COURTS Or THE STATE OF }tO}rrANA
attttttiittttttrtttt

IN RE! RESUIIING ISSUANCE OP BASIN DECREES
AND ALLOI{ING I{O?IONS FOR RE.EXAIIINATION

tttrtttttttittttttrt

ORDER
It is this Court's intent to proceed fulry rrith the

adjudication of pre-July 1r I973 existing uater rights as the

Legislature has authorized and directed.

As part of thc ongoing adjudication, it is now
,

necessary for the Department of Natural Resources t Conservation

to resume thc clriat eraninatlon activitics perforned under

Section 85-2-2{3 }lCA. Slncc July 15' 1987, thls clain

examlnation process has been governed by thc Watet Right Claim

Examination Bules, lssued by the Hontana Suprene Court on JuIy 7,

1987.

The lssuc remalns, houever, ol the course to be

follored in thosc basins elready examinad by the Department under

the prcvious exanination proccdures, but noB yet i,ssued as the

approptiatc ternporary prcliminary or'preliminary decree. The

question lr uhethcr thGra ls a need for these basins Eo be

re-exaraincd, clthcr partlally or wholly, under the nev Water

Right Clain Exanrlnatlon RuIcs.

Thc detcrnination of uhethcr any re-exanination is

necassary to a ptopcr adjudication vill be nade by this Court,

subject to rcvlcr by thc t{ontana Supremc Court. As the Supreme

Ccurt has recently statcd:

Ddj-bit, N q {



'It hrc bccn suggestcd to us by counscl forthe Htshlngton Witcr pouer Corniany and for thc
llontlna Povcr Company, that the veriflcatlon
Procast that has been used heretofore is
lnadaquatc to lnsurc accuracy ln tha yatcr
rlghts dccrees and fairness to all claimants.
These partles suggest tha! the nec
verificatlon rules should be applicd equally
to .11 vater rtghts claims, including those
vatcr rights claims vhich have been the
subject of tenporary prcliminary decrees
heretofore entercd by the rater courts.

As ue have lnterpreLed (Section) 85-2-243,
l,tCA, and do notr lnterpret it, the DNRC is
required to rconduct field investigation of
claims that the vatcr judge in consultation
rrith the Departnent detcrmines rrarranE
jnvestigationi .... I It is clearly the
glatutJriv intent, thaffified
claims or Ehosc to be verified under the rules
nou promulgatcd, DNR

. .The rolc o consultatory
onIy. 3be DI.IRC, undcr (scction) 85-2-2{3,
llCA, ls tsubJcct to thc dircctlon of thc rrater
judgc' ln all lDatttrs pertalning to the
adjudication of cxisting vater rights.'

supplied).

The Dcpastment has rcccntly informed this Court that

legislativc reductlonr 1n operating budget vi11 drastically

reduce thc 1cvcl of flcld office clairn examination services and

personncl, apparently by as nuch as tvo-thirds. Under these

conditione it is logical that any substantial re-examination of

claims vill irapact thc cxarrination of nev basins.

On thc basis of lnformation provided by the DNRC, there

arG currcntly fivc basins in yhich thc claio cxamination Process'

undcr thc prcvlous 'vcrlflcation nanual' has been fully completeC

but no decree has yct becn lssued. Those basins arc:

E&ibir, N ?S



l. Basln {0X
2. Basin t3A
3. Basln {0C
l. Bastn {1G
5. Basln llC

- llhitevater Creek
- Shlelds River
- l{usselshell River belov .Roundup
- Jefferson River
- Ruby River

These basins are essentially ready to be lssued as the

appropriatc temporary preliminary or preliminary decreq. Any

decision to re-examine Ehese basins nolr, considering the DIIRC's

limited examination resourcesr should be nade only vhere there is

a clear necessity for such re-examination.

fo assist this Court in determining the need for

re-examination, it is hereby,

ORDERED, that the DI.IRC haY, uithin 30 days fron the

datc of this Order, Prepare and ftle rith thc Water Court, a

'llotion for Order to Re-Examinc' ln any of thc flvc basins

addressed by this Oriter. Any such motion shall bc filed in

accordancc uith the llontana RuIes of Civil Proccdure and Rule

1.II of .thc Watcr Rlght Clairn Exarrination Rules, issued by the

Hontana Suprerae Courtr July 7, 1987.

FURTBER ORDERED, that any such Hotion to Re-Examine

shal.1 incLudc:
1. A prcclre and dctailcd explanation of any .11eged

def iclcncics l,n the Previous DIIRC exani,nation of clairrs
undcr tbc old 'vGrif icat, ion uranual.'

2. A precisc and detailed crplanatlon of hov such
alleged aificiencles uould bc addressed and corrected by
re-eiarnination under the neu l{atet Rlght Claim Examination
Rules.

3. A rcasonablc, good-faith cstirnate of hou long.any
such re-cramination-y6uld takc, and hou rnany, fu]l-Cime
field off icc PcrsonnGl uould bc comrnitt,cd to thc
re-eraninatlon cffortg.

-3- D&i.bit N *b



FURTEER oRDERED, that tf
filed ln a particular basin vithin
t{ater Court rill conclude that the

re-exanine that basin.

l. I preclse atatenent detaillng hov any euch
rc-cranlnttlon cfforts rould affcct-the cxatination of ney
claing.

t

no l{otion to Re-examine is
the 30 day time frame, the

DNRC could find no need to

FURTEER ORDERED, that the DNRC shall not take action to
re-examine any claims ln any basin xithout the erpress

authorization and approval of this Court.
t

, DATED this b day of August, 1987.

l{. l{.. Less
?iatar

-{- exhi.bit H
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?ED SCXwtxDt.}r, cov:rxot tlro EASt trr?x Avtxur

TVONITANA
Dlltclol'3 Otrtct (.Oa) ..ll.L',

August 1{, 1987
JiJSItgi urios

Dtttv6l, pgla

Eonorable Judge w.w. Lessley
llontana Water Court
pO Box 879
B oz enan, trlT 5 9715

DeaE Judge LessIeY:

f appreciatc the tine that you and the other uater judges 6pent
in formulrtlng the August 6, 1987 order regarding 'Resuning
fssuance of Basin Decrees and. Alloring l{otlona for
Re-Eraglinatlon. r

wG rill tate every rcasonablc actlon to forvard to you ulthin 30
days (whicb rc calculate to be Septeurbet 8r 1987) tbc'conparison
reports' on thc fivc basins ldentificd in l,our order. Given our
redueed etaffing, howeverr it tray be impossible to lneet that
deadllne. Be assuredr hoHeverr that it is out lntent to comply
dillgently uith your order in preparing these rePortE.

whil.c thls Department appreclates thc oPPottunity to file a

'lrtotion f or Order tg Be-Exaninc' ln any of these f ive basins r H€
Erust respectfully dccllne. tlc ate anxious to comPlete the
required'conparison rcport'for each of thc flve basins but feel
that any '!lotion for Ordcr to Re-Exanlne' should cone from
clainants in these fivc basinr or should be on tbe Courtrs oun
notion. Tbese clalEantg (there are norG than 15r000 claims in
these baslnr) abould have thc oPPortunity to revies our
'conparisca rcpOrts' and to Petition the WaEer Cour t for
re-eraminatlon.

Your order lndi,catcs that if thc DS:arlnenf does not subni.t the
subject motion ulthin 30 daysr then tlre Water Court trould
coniludc that there is no need- for re-examination. In declining
to aubroit such motionsr sG do not conclude that re-eramination is
unnecessaryr but that the clairnants should reviev tbe 'conparison
reports'and decide lf there lg eufficient teason to Present to
the Water Court notions to rc-exaninc or thaB thc Watcr Court
should deterurine on their orrn the need f or re-exanination.

D L A B r "iill SLX,tlH$i,iLi 
o u R c {O IPV

0tYtst0r

tl clr.irltrttD ltttEts
Dlv:S roll

tatl ... lr!
c0x3tlvrflor olttt,6lt
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r,

go'norable Judgc lir.w. LesslcY
Pagc 2
tugust 111 19t7

He r,lll not take and have not taken steps to re-examine clains in
any basln yithout your direction. t{e have always rccognized
tnit, under terms of th€ Stipulationf any te-examination vould
tiXc place only uPon yous authorization. Quite franklyr I am

6uspr fsed at thi adanant tone of yolr order in thie regard r s j,nce
thi; Departaent has nevet 6tated or inplied that we t,ould
re-exanine clains Yithout yout approval.

I have onc other concern about your order. The Suprene Court
Order, ln adopting the water right, adjudication rulesr clearly
states that thosc rules ate intended to govern alL claim
examination activitieS of this Departraent. Yet !,our order of
August 6, 1987, rould indicate that in some instances the old
veiification rules uright be applied and that in other situations
thc Suprene Court clain exaninatlon rules rould be used I
dependihg on hos tbe l{ater Court reacted to notions for
re-exanination. Perhaps lt would be aPProPrlate for you and I to
visit rith thc Supreme Court to inforn thea of this dilemna and
ask their advlcc.

Once agalnl I uould 1lkq to expresg thls Departuentrg conrnitnent
to dlllgently cotrPly ulth your ordcr to PrePare- the 'comparison
reports,' I hopc you aPPreciatc that our reductlon |n staff
t llni ts our abilt ties to teact quickly to all demanits the Wate r
court places on us.

Sinc relyr

Gary Fri
Admini stEAtor
water Resources DiYlslon

GF: rnc

cc: Eonorablt J.A. firrnager Chief Justice
Eonortbli fr.C. Gulbsandson
Bonortblr John C. Earrison
Eonorablc Wllllan E. Buntr Sr.
FonorablQ R.D. ltcDonough
Eonorablc John C. ShcehY
Honorablc Frcd J. tlebcr
Honoreble Bernard l{. Thonas
Bonoreblc Robert til. lloltcr
tsonorablc RoY C. Rodeghiero
Larry Fasbender
Larry Eolnan

Exh:brt O
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D-.PARTMENT OF NATUEAL nESOURCES
AND CONSERVATION

?tD 3cxwtliDtx GOvtixot

AT IVIC\ITANA
tlrc t,a3? strrH Avt|,Ur.

DtttcTOl t Ottlcf (.oo) ....latt

Honorable Judge W.ll. LessIeY
tlon tana S ta te water Cour ts
P.O. Box 879
Bozenranr t{T 597}5

Dear Judgc LcssleY:

In eompliance $lth your ordcrs of August 6 and August 19,1987,
enclosed .rG rcports f,or thc fivc basins nentionQd in thosc
orderg ({IG, llc, {3A, lOK, and {0C). NotG that thc subnission
of thc sG rePor tt corapl lcs ul th thc deadl lnc of yout Augutt 6

Ordcr and is tuo rcekt ahcad of thc dGldllnr glvcn in your August
19 Order. ?hG report3 dcscribs thr rignlftcant differences
bctwecn Ehe Hatar Court vcrificetlon Danurl used to reviev clains
in these basins and the Suprcurc Court cxanination rules. Also,
each repott estimate! thc tinc thtt vould bc required for our
current rtaff to re-exaroine thc Particular brsln clalns using the
ncu clalns examinati,on tules.
you indicatcd in carlicr cor!cspondenc: that clairnants in these
basins shculd havc thc opportuni,ty to sub;.iB to thc tfater Court
"Hotions f or Re-cxaninatiolr. r $le att avail,ablc to assist the
tiater Courr in proyiding noticc to clainantr in thcsG basins that
tlese rePosts alc aveilabrc for t'hcir revievr !hd that they- have
the optibn o! suboittlng such notions. You nigh_t consrder a

notice sinllar in foruet to thC notice accoiPanying decrees.

Septembet lt 1987

I trust thaac rGportt are responsivc to !,oul Otders.
pleasc lct re ;DoLr.

S i nc.el elyr ,-7 ,
./'//'@/,i /24

Gary Frii2
Adminr stratot
watcr Resources Division

GF : rnc
encl,osuras

c c rrl tt Yr?: ?r. ! :l:rtr?il
olYlllcx
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t Aonorrblc Judgc lf.H. LesrlcY
\ Pagc 2

ScPtcmbcr lr 1987

cc: Eonorablc J.A. ?urnage, Chicf Just,ice
Honorable L.C. Gulbrandson
Honorablc John C. Harrison
Honorablc l{111ian E, Huntr Sr.
HonorablC R.D. llcDonough
FonorablG John C. SheehY
Honoreble Fred J. tfeber
Honorable Besnard l{. Thomas
Honorabl,e Rober t !1. Hol Ber
Honorablc Roy C. Rodeghiero
Larry Fasbender
Larry Holman

Erhj-uit, , ; I



MONTA}IA WATER COI,IRTS

October 19, 1987

Gary Fritzr Administrator
water Rights Bureau
Department of Natural Resources

and Conservat,ion
1520 East Sixth Avenue
Helena, HT 59620

Dear GaryT

un-

Encloseil please find my Order d:nying
re-cxaminat ion.

Wc will carefully consider thts Easln as we move
forward in its adjudication phase.

Bere re havc thc revie,e copy avrllable for Basin
lOC as your exaninalion uas flnishail. Furthctrr onc of
our water JudEcsr JUCAc Roy C. RodcAhlcro, is ruost
farnlllar with thls Basin. f , as Chlof t{atcr Judge,
havc vorked ln and an fanlliar viLh thts Basln.

Furtherr ee shall uork ln close contacl sith t,he
Levistorn Field Office during all thc adjudication
phase.

l

w r[l Juoct3:

Urta' I'rrautl llrat atar.
ci,a'lrsr w w Larrr?,
,O aort t
aot.?.^. r? tt?t!

tariT l;arar.l llil, aa.li
Je6Et l.'lar! U' lhaat,
,O 13, i:!
Cr,eo91. "r r316

Cb,r 7.n lrr.r ta.r.
Jv€S. toSar x |rorrrr
UnB€ri Ca{iry Ca/nnolaa
U!0r. rt lalt
lllla'rta^a l;t!i latli
Juaga lo' C. l€a.gr'r,D
lO lor gl
losrogc. Yt !fr:

'ffi,:n
Chief l{.ter,

Ht{L/crn
enct:.

cc: Honorable Jean A. Turnage, Chicf Justice
Honorablc L.C. Gulbrandsoor Justice
Honorablc John c' shechYr Justice
Bonorablr Bill Bunt, Justicl
Honorable John C. Barrisonr Justicc
Honorablc Russcll llcDonough, Justlct
Honorable Fred Websrr Justice
Justlce,/St,ate LlbrarY Eullding
215 N. Sandcrs
Helcna, Itt 59620
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\
IN THE WATER COURTS OF THE STATE OP }'IONTANA

LOI{ER I,IISSOURI DIVISION
I{USSELSIIELL RIVER BELO"{ ROUNDUP BASIN ({OC)

trttat tttrtttt ttttt tttt ttt
0fi.
a

JUtIlft UiDS Oty5llh
oilytn. coLO.

IN THg MAT?ER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OP ALt THE WATER, BOTg SURPACE AbID

UNDERGEOUND, WITHIN THE }iUSSELSHEtL
RIVER DRAINAGE AREA BELoI{ ROUNDUP,
INCLUDING ALL TRIBUTARIES OF THE
I'IUSSELSHELL RIVER BELOl{ ROUNDUP IN
I{USSELSAELL, PETRCLEUIT, GARF I ELD ,
FERGUS A$D RCSE3U0 coUNTrES, l'loNTANA.

ORDER - BASIN {OC

Basin {0C, tlusselshell River Below Roundup, has been fully
examined by t,he Dcpartment of Hatural Rcsources anC

Conservation, (DNRC), unilcr thc proccdurcs and nrcthods stt forth

ln thc 'Vcrification tlanualr. A 'Revlcu Copy' of the

temporary-preliminary decree for this basln vas Printed by the

DNRC anil sent to this Court on Novenber 1{r 1985.

After this Basinrs Revieu Copy was sent to this Courtr the

DSRC asserBed ils desirc to adopt ner examinatlon procedures and

methods pursuant to thG l{onEana AdministraBive ProcedurGs Act,

(ilApA). This Court Bhcn lssueC tuo Ordersr ona datei July 23,

19 86 r 3t1d thc otlrer dated AugusB 8, 1986 r which prohibit'ed the

DNRC anC thG B,olrd of Natural Resources and Conservation fro;r

adopting th: cxanination procedures undcr thc }IAPA. Thc DNRC

and Board appealed these Orders.

After briefing and oral atgunGnts, the l{ontana suprcnc Court

lssucd its dccislon on litarch 3lr 1,987. lhs Suprerne Court'g

dccision affirmed the l{ater Court Orders !n all rcsPects.

W
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Furlherr the Suprena Court hcld that undet Etction 3-7-103, Hq^,

thr poeer of rulemaklng ln thls area reslded vith thc ltontana

Suprenc Courtr and not the DNRC. fn Re thc AcEivities 9f tha

De-oartnqn!:llt!!!llJ Resources and Conservatlon ct a1. ,

FtT _, {4 St. ReP. 50{ (Decided Harch 31, 1987).

Accordingly, this decision furBher ordered represent,at,ives

of this Court and thc DNRC to meet and draft proposcd

examinaBion rules for consideration and Possible adoption by the

Supreme Court. The authorized rePresentatives did meet and the

proposed exanination rules were timely subtoitted to the Supre:re

Cgu rt.
On JuIy 7, 1987, the llontana Suprene Court issued

Ado-pting tfatrr Richt Cl-rl:n Examination Rulcs, Causq No. 85-397.

This OrCer stated that thc neu Exanination Rulcs would bccone

effective on July 15r 1987r tDd uould be dcened temporary unEil

Ilarch 15r I988r rhd provided for a cohnenE Process. '

0f particular irnportance herer the Supremc Courtrs Ordcr

further held that under Sec. 85-2-2{3, llCA, the l{atcr Judges

have sole authority to dec.ldc uhcn a vater righE clain ls to be

exanined inpartially by tht Slate. Ihis includes the authority

to oeter:nine she--her thosg claims r nhiCh have already been

exa:ined undcr thc 'Vcriflcation llanual" proCedurcs, should be

re-exarinecl un le'. the 'Exa,tination Rulcs' adop:ed by the Sugrere

Court.

As the Honiana Suprenc Courc stat,ed:

an Order

'As ne havc int,crpr:ted Sec. 85-2-2{3, l{CA,
and do nou lntcrpiet tE, t,ha DNRC ts laguiredto rconduct field lnvestigations of clains

-2-
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that tha y!tcr Judge ln consultetlon ylth thc
Department dctermincs uarranE
invcstigatloni....I It ls clcarly the
strtutory lnt,ent, that as to pas! verlfied
clains or those to be vertficd under the

. ruleg non promulgated, DNRC raay consulB ulth
thc yatcr judge about such verificatlon but
the final determinatlon is to be made by the
water judge. Thc rolc of DNRC is
consultatory only. The DNRC, under Src.
85-2-2{3, llCA, 1s I subject to the direction
of the vater judg:r ln all nrtters pertaining
to thc adjudication of existing nater
r i.9hts . "

Order Adopting t{at,er Right, Claim Examinatigl
:r.-z-5.

By a let-.er to this Courtr d.ated July 29r 1987, thc DNRC has

expressed its position that all clainsr ln a1I current,ly

non-decreeil basinsr should bc re-exanincd under thr new

Exanination Rules. fhis lncludcs those basins uhich havc

already been fully cxamincd uniler thQ 'Verlf ication ltlanual'

proceduresr but not ylE issucd as a formal decrec

No other clai:nant or intarested party has indicated a need

or desire for re-examinaticn.

In response i,o thc DNRC's July 29,1987 letlelr thls Court

issuad an Order on August 6,1987, rhich addressed fivc basins

alrerdy exanincJ unier thc Verification l{anual. This Order

directed the DI\BC to subnrit a'!lotion for Order to Re-Examine"

in any of thc flve basins wherc the DNRC felt re-examination \das

necessary. The purPosc of that Order uas to assist this Court

in deterrnining the necessity of any re-exanination.

Spccif ice1l,y, thc Order requircd any such l{otlon to include:

'11 A pracise and dctailcd explanatlon of qny-alleged
deflcienclel tn thc prcvious DNRC axamination of cl,aims
under thc old 'verification manual'.

-3-
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2l A grcclse rnd detallad explrnatlon of hou ruch
alleged deflclcnclcs vould bc aCdrLsscd and coritctcd by
re-ciaminaElon under t,he new l{atcr Right clrtn Examination
Rulcs.

3). A rcasonablcr gooit-taith estimate of how long rny
such re-exanination vould taker rD3 hou rnany full-Einc'fieid
office gersonnel uould bc committed to thc ic-exanlnatlon
cfforts.

{). A precise statenent detalllng hou any such
re-exanination cfforts would affect Bhc examlnation of new
clains.

The DNRC subseguently declined to submlt, any such llotions.

The DtlRC, by . letter daLed August lil, 1987 r toolr the position

Bhat any such llotion should co:ne f rom somc othcr clalnantr or

upon this Courtrs own l{otion. Ths lettcr furthrr stated tha!

claina;rt,s in thc f ivc basins should bc al,louedl to revlsu a

'conparison reporE,' prcpared by thc DNRC end prtltlon th: lfater
I\ Court, for re-cxamination on that, basis.

To assist the Water Court ln deternlning thr nGc.sstty for

rc-exarnination r and undcr thc authorlty of Sec. 85-2-213, I.ICA'

this Court issucC a second Order on August 19r 1987. lhis
second order di,rectsd thc DNRC to fllc ! slaLancnt uith this

CourE detailing .ny subgt,.ntlal. diffcrenccs bctrcen thc claim

exanination procedurcs see forth in the WaBcr Right CIaim

Examinarion Bulcs and those conducted in tht fivc basins

pursuanE !o ttro tVcrlfication Hanual'. FurEhcrr thc DNRC uas

ordereC to estinate the tirne nEcessary for re-ereninaBion unCer

the ncw Rules.

On Septen5er 8r 1987r thc DNRC submitted sEatcnlnEs cnEitled

, 'Comparison Report,s' for thc flvc basins. Each of tht flvt
(

reports rrc rssentially identical as to both forn and substance.-r- sb
E<hi.bit R



Aftcr I carcful rcvicr of thc Comparlson R:port submiLted

for Basln {0Cr llusselshell River Bclou Roundupr thrrr is no

apparent neclstlty sufflclent to Justlfy thc costs of

re:exaninlng t'hls basln.

First, although the DNRCTS staErrnent, for this Basin lists
nun!rous 'substantttl dlffcrQncQs', this Court is noi convinced

that the diffcrences tre as graatr ot ts substant,ial as the DNRC

contends. Thc DNRC's regorE enphasizes lncreaseC authoriEy to

conEacE clainanLs and conduct field investlgations as

substantial dif f erences. Howev!r r a caref ul anil cornplet,c

rcading of thc Verification l.lanual, discloses nany situations

rch:re the DllSC uas alrerdy authorized to conttct clai:nants. The

incrcesc in cl,ainant contacB un6cr tha nev Rulcs docs not a-opear

to bc subst,tntltl,.

Concerning flcldl lnvestlgatlons, thc ncu Rulcr provlde t
fornal process uhereinl upon I{at,tr Court tuBhorizatlon, the DNRC

may conduct a ticld lnvcstigaElon lf lt provides noElcc of the

inv:stigation to the clalmant and thc WaLtr Courtr and tf the

wat,er Court dces noB cxprtssly prohibit a Particular

investigation. 0n thls polnt, the llonEana Suprcnc Court heLd:

'Tne Wat,ar Court has thc Poycr and authority to control anC

terninat,e f tcld lnvcstigat,ions.' RuIc 1.II (9 ) , glatcr RighE

Cla in Eraninr.;lon Rulcs, (Ju1y 15, 1987 ) .

Although therc nray be addltional lnformation ga:hered as a

result of incre:sed ficlit investlgatlonsr such invcsligations do

not necessirily havc to bc conducted bcforc a dGcrQ! ls lssueC.

It is clcar that this Court may Gltll ordtcr a fleld

51
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t..'

.t In avrluritng thc nccdt to rt-Gxanlne clllns ln thlr Beslnr
?

, the tgnc rnd Doncy necesstry to pcrforn thtt task uas of coursG

gtven propcr contlderatlon. Durlng lht 1987 Uonttnt Lcglslatlvc

Sesslonr thc DNRC rupportrd tnd cxPlrlenced e fifty pcrclnt

rnonsEary reductlon to lts adjudication rtlateal servlcas.

Part,ially as r result of tht6 reductlonr tht DNRC now estlmates

that, lt vould talte 1.5 yearr to rc-eranlna Basln {0C. This

figure assuncs that thc apgroprial! DNRC field offics vlll be

prrfornring no other uork for thc Court during that pcrloil of

ti:nc. This dcJ.ay in thc cxaminetion of neu bastns ls natle norr

crltical by thc ccnsideration thal no ner claln cxamination hss

been conducBed ln t{ontana since Februaryr 19a6.

It is tbis Court'g dccision that no clalns shoulct bc

re-cxaninecl by the DNRC abscnt a clert rhoutng of ncccsstty.

( ttrc statenent or 'conparlson r.portr subnlLtodl by thq DNRC tn

this Baslnr as uell, ar this Courtrs oun rrvicu of thc

contr!stlng proccduras, has not dcnonstrated or supported the

nerd !o r=-exaaine clrins ln Basln a0C.

Absent this shouing of nrc?ssltyr this Court cannot justify

tle costs |n terns of-tlrnc and noncy vhlch uould be raquirec to

:a-exanine this Basln.

Alleged dlctlcicnt or Grroneous cl,ains in Basin 40C nay stiIl
br obj:ct:C tr r and subJGctld to judicial scruti,ny anC rcview at

that tlnc. Frriher, many ol ths factual contradictions

currcnlly cris:ing ln Basin {0c, if not objecteC Eor cen sti'11

bc revlcucd upon thts CourBts own notion.

5YD<}ribit R
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Accordlngly, lt lc EEREBY

ORDERED thrt no rnenber of the Departnent, of Natural

Rcsourcer antl Conscrvatlon ghall takc rctlon to rc-examinG any

cl'aln ln Basln {0C undrr the t{ater Rlght Claln Eramlnation

RuIesr nithout the cxprrss permlsslon and direetion of this

Court.

FURTtsER OR9ERED th.t nithln 30 days from thr datc of rhi,s

Order, thr approPriaEc DNRC fleld offica shall inspect the

'Review Copy'for Basin {0c, and shal,1 PreParQ t uritten lis: of

all clerical or typographical correctlons vhlch thc ficld offi,ce

bcllcves should bc nadr prtor to d:crcc lssuancc. This 1is:

shall be sent to the Watcr Courtts office in Bozenan as soon as

it ls complcted.

This Ordcr lr lssucd vith the concurrcnc. rnd apgroval of

thc Eonorablc Robrrt, H. Eoltrrr Eonorabll Roy C. Rodcghlrro and

Eonorablc Bcrnard l{. Thonas, WaEer Judgcs.

DAIED .ot, ff day of octobcrr 1987.

Chicf lfatcr Judgc

cc: tilr. Gary Fr1tz, Adnlnlstrrtor
DNRC llatts Easourcrg Bursau
1520 Eart Slrth Avtnue
Helena, ll? :9520

Honcrable Jean A. turnagr, Clicf Justicr
Honorable L.C. Gulbrandlon' Just,icc
Bonorable John C. Shc:hY, Jus!icc
tlcnorable Eirl Bunt r JusEtcc
ttonorablc John C. Harrlsoor Justicc
Honorablc Russcll llcDonoughr Justicc
Eonorablc Frcd lfebrrr Justlcc
Justica./St.tr Library Builcltng
2I5 N. Sandcrs
Helanar t{T 59620
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APPENDIX VI

RESPONSE TO COMMENTS OLI JULY 29, 1988 pRAF? REPORT

El_T_rmNEVALUATION OF T,IOTiTAI{AIS WATER RIGHTS
ADJUDICATION PROCESS



APPEI.IDIX VI
BpsPoNsE TO COMl,lEr,irS ON JULY 29, l9BB pRAF? REPOR!

?ITLED
"rvAi,uaitoN oF uotgtexA's lietnR nlculs

ADJUDICATIOII PROCESS"
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Comnents of the Confederated Salish and I(ootenai
Tr ibes vr-16

Comnents of the Water Policy Committee SLaff VI-L7
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COI-IMENT OF THE I'IONTANA WATER COURT

DATED AUGUST 9, 1988

The Final ReporE addresses this comment beginning at
page 13.
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COMMEI']TS OF THE MONTANA DEPARTI4ENT OF FISH, WILDLIFE & PARKS

DATED AUGUS? L7, 19BB

Pages 1-2 -- Separation of Powers

1. The Montana Supreme Court held in In Re t'latter of AcLivities
of DIJRC:

o f n the ver if ication of clains DI'IRC has no independent
executive discret ion or author ity.

o DNRC had presented no factual record to dernonstraLe

tlater Court interf erence w j.th DNRCTs executive powers

which may have been corimitted to its executive discre-
tion by the Legislature.

2. DIIRC's role in the verification of claims in the adjudica-
Eion is as a fact. finder for the judicial branch.

3. Since DNRC is powerless to exercrse discretionary executive
authority in its claims verification role in the adjudica-
tion, Lhe L'later Courtrs use of DNRC in a judi cial role does

not violate the separation of powers doctrine.

4. If the Water Courr interferes with DNRCis discretionary
executive functioning (e.g., in its roles as claimant or

objector) or ninLerferes wit.h its day-to-day activitiesrn
DNRC can make a factual record and prosecute an appeal.

Pages 2-3 -- Adequacy of Cla.ims Exar,rination

1. See l{right uater Engineers' report (Appendix I).
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2.

1.

I E is beyond the scope of the study to determine or to
nsubstantiate' why free nen do not avail Ehemselves of a

judicial opportunity to protect their rights.

Page 3 -- Variense in Verifica!_ion Procedur-

The ultimate logic of this comment. appears to be that when-

ever any revision is nade, all prior work must be redone.

The Iaw does not require such a result.

2. We found no lgga1 signifj.cance Eo !he variances in the pro-
cedures, not that they were nnoL significant." Legal sig-
ni.ficance connotes violation of substantive due process or

equal protection of the laws applicabion of different
standards to similar individuals with no rational basis or

in a discriminatory rnanner.

i.le observe that all of the nupdates" Eo t.he ver j-f ication
procedures apparently were rnade with good reason r Ilot arbi-
[rarily and capriciously. Tirese c[anges also were predomi-

nently the resulb of DNRC reconnendations.

If a clainant can demonstrate ttrat changes in the verifica-
tion procedures have resulted in the issuance of a decree

depr iving him of the r ight to which he is entitled, the
judicial process affords hin a remedy to correct the matter.

Page 3-_-- Inadequate I'trotice

I'Io response requ ired.

Page 4 -- Water Court Efficiencv

Both the oraft and the Final Report address Lhe issue

the Study oesign. The question of accuracy of decrees

addressed in other sections of the Draft and Final Report

4.

1n

IS
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Pages 4-5 -- Water Court Constitutional_itv

1. we acknowledged the rationale of Mr. Maclntyre's analysis,
but pointed out that a contrary analysis is at least as

sound and is a good deal more pragmatic.

2, Either lhe Departnent or DNRC cou1d, if they choose, seek

judicial resolution (e.9. writ of prohibition) of this
issue. I t is an issue the cour t, not the Legislature,
should decide.

3 . Wh ile the const ilut ional convent ion may have included
inpassioned speeches about the importance of electi.ng
judgesr the 1972 Constitution provides for courts otherwise
ocreated by Iawn in addjtion to the distric! courts manned

by elected judges.

Page 5 -- Accuracy of Final Decrees

1. We interpreE !he Study Design differently than the Depart-

ment does.

Page 5 -- Povider River Decree

No response required.

Page 5 -- Abandonnent Presumption

1. The nsubordinationn of late-fiIed claims is simply an

option, not a reconnendation. ?he LegisLature 1ega1ly

could ignore the pIighL of the nlate filers.n

2. The legatity of incorporaEing late-fi1ed claims witlt permit
systen rights has not been studied. The scope of the Study
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I.

Design does not include analysis of remedies for the lega1
effect of Ehe conclusive presumption of abandonnenE.

Page 5 --. A_ceuracy Observation

The survey does not use the adjective grjss-Iy; that is a

Department interpretation .

There is no substantiation for the proposition that 'It]he
lawyers . fu11y understand the inadequacy of the Water

Court'S procedures.n Tiris is a Department conclusion which

criticizes noE the CourE system, but. the judiciary. The

objectivity of our study has not been affected by the views

of some nembers of the Bar. Their views are useful but not
dispositive on any of Lhe instit.utional issues we studied.
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COI"IMENTS OF DEPAR?MEI.IT OF NATURAL RESOURCES AND CONSERVATION

DATED AUGUST L7 , 1988

Pages 1-3 -- General Conments

Our charge was to offer the Committee recomnendations
remedial measures, if required, which in our judgment pr

vide legally effective institutional options shorE

another massive overhaul of the adjudication procedure.

The Study Oesign ca1ls for us to recommend legislation, not
guarantee its passage. DI'IRC suggests that because we can-

not guarantee that our recommendations for renedial measures

on renotice and hist.or ical use tests will be enacted we

should have not suggested a remedial approach but should
have recommended starLing the entire adjudication process
over. No recomrnendation for legislaEive change is 1008

guaranteed of passage in any democratic forum

our suggested remedy goes to histor ical use, not pr iority
dates . The stale facts concern ing pr ior i ty dates are a

price for having delayed the general adjudlcation of rights
for over f00 years. DNRC and others have not indicated
greaE factual concerns with pr ior ities anyl/ay, only wiLh

amounts of diversion and irrigated acreage.

The availabil ity of adequate ludic j.a1 remedies is the
essence of IegaI adequacy of any judicial procedure. rf,
as a matter of policy, the legislature were to detertnine
that requiring a claimant to pursue iudicial redress is
'callousrn the Legislature cou1d, as a r:tatter of policy,
ease that blow at taxpayer expense. nFairnessn as a concept
is different from due process and legaI sufficiency. By

analogy, is it nfairn Lhal l'{ontanans rilust verify the

of
o-
of

2.

3.
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1.

accuracy of their properLy !ax assessments and appeal any

errors through a judicial process? Is it "fairn that
Montanans must avail themselves of judicial remedies to
oppose land zoning decisions? Policy is a matter for the
legislature to decide upon after reviewing this reporE.

Paqes 3-4 Comment I

The F inal Report sets
suggested in the Draft.

forth nore fu1ly the reasoning

See the responses at page

separation of powers issue.
vI-3 above concerning the

held that DNRC in performing
no independenl ( executive )

adjudication process.

3 . The i.lon tana Supr eme Cour t has

its verification role has

authority or discretion in the

Given lhat prior Court decision, and DNRC statutory duty to
perfori',r a facE finding role for the Court, the question
becomes wheEher Lhe Water CourE is aEEempting to control
DIIRC in its exercise of other powers granted it by the
legislature. We found no evidence of such attempts. The

Water Cour t's " control" of DNRC has been 1 ini ted to the
confines of DI{RCrs role as a fact finder in the adjudica-
tion. Moreover, if there should develop any intrusion by

the WaLer Court into matters committed by t'he Legislature
to DNRC rs execuEive discretionr w€ are satisfied that the
Montana Suprene Court could be expectedr oo the basis of a

factual record demonstrating such an intrusion, to correct
the problen.

Pages 4-5 -- Conment 2

1. See I,Ir ight !,later Engineers' report (Appendix I ) .
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Pages 4-B -- Comnent 3

The central thrusE of Dt'trRC's concern again is 'f airnessn in
a policy context.

The time conpression of expediting the adjudication of 100

years of appropriative experience ineviLably hiqhlights
changes (inprovement.s) in procedures that would not be as

noticeable if the adjudication spanned the history of appro-
pr iative r ights in Montana. The rapidit.y with nhich the

l,lontana system has evolved, not the f act of i ts evolut ion,
is the cenEral reason for the Concern expressed by DNRC.

Technology and process wiIl invariably evolve and not remain

static.

The F inal Repor t has been rlrod if ied to ampl if y our reason ing .

Pages B-9 -- Corament 4

1. DTIRC r',iakes a val id point about the Water Courtrs past prac-
tice of internalizing its records concerning changes Lo

decree draf ts. Awareness of how the I'later Court has or has

not changed a claim riay be interesling, but such knowledge

is not eSSential to the objection process. Claimants know

from the abstract of their claim if the Court has changed

their claim. Those concerned with claims of others should
conducE their own investigaEion and cannot and should not
rely simply on the f act that a cla im was ciranged or not

changed by the Water Court in deciding whether to file an

objection.

Pages 9-10 -- Comment 5

I. The 1ega1 suff iciency of the adjudication process is not
inpaired by failure to provide notice to those who have

3.
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1.

2.

chosen not to be parties to an individual claim proceeding
of the pendency of precedent setting issues in that proceed-
ing. The traditional rnethod of keeping track of such pro-
ceedings is to become a party thereto. Should the legisla-
ture decider ds a rnatter of policy, that providing such a

service to Ehe publ ic is des irable and that the cost of
such a program is acceptable, it could provide for such a

program without impairing the process.

Pages 10-11 -: _9omment 6

Even a lC0t accurater final decreed water right should be

subject to historical use inquiry if it is changed in the

future. The decree reflecrs max inura draft on the r iver ,

not the average amount needed or used year-by-year in the
exer cise of the vrater r ight .

I,Ihetirer to si:end the tiine and noney up front for a nCadiI-

lacn adjudication, when riany or most of the water rights
wiIl not be administered for years, if at all, or to address

enlarged use on a case-by-case basis when and if users
attempL to enlarge their ditch ( to diver! their maximurn

'papern decree), lengthen their ditch ( to irrigate npaper"

acreage), or change their rights to new uses is a policy
judgment. The reconnended remedy places the econornic burden

of addresslng enlarged use problems, if it ever becomes

necessary, on the water users seeking to gain from such an

enlargement of use on the case-by-caSe basis rather than

having thaE burcien born by the }{ontana Eaxpayers generally.

If final decrees contain substantive errors, affected per-
sons wilI have to nlive with' those problems. Finality is
a principle whicii has virtues and burdens.

3.
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Pages 11-13 -- Comment 7

We agree with DNRC Ehat no federal standards of accuracy
for the adjudicaIion of water rights have ever been enunci-
ated. Mccarran does not deal wj-th accuracy as an issue for
either federal claims or for the rights of state claimants.
The only discernable 'federal standard' under McCarran is
whether the state pr oceed ings are " adequate to r esolve
federal claims.n There is 1itt1e federal or state case Iaw

guidance on what that means. The U.S. Supreme Court has

upheld both Colorado's o1d ngeneral' adjudication schene

and its newer 'ongoing" ad judication process. l.leither of
those processes involve( d) fire automatic, extraordinary
detailed factual inquiry iuto all claims which is a part of
the Montana process; such Scrutiny occurs in Colorado only
when other users appear and participate in the adjudication,
which occurs in about 149 of the cases.

A careful review of federal case 1aw, including Wvoming v=

Nebraska, reveals the total absence of any judicial author-
ity supporting any standard at all, much less the 10t figure
attributed to Frank Trelease in the comment.

The remainder of the conment is addressed in the F ina 1

Report. It should also be noted, however, that the renain-
der of the comfilent deals largely with concerns DNRC seems

to have about. how the i{ater Court will perform in its ro1e,
not wi.th what the Courtrs role is or should be. As we have

pointed out elsewhere, the liater Court sysbem provides ample

oppor tun iE ies for anyone, whether cIa imant or ob jector , to
have his day in Court to protect his property interest and

to have any judicial error affecEing that interest cor-
rected, if necessary. The policy alternative would be to
provide a nmandatory adversary' at state expense, if the
State of MonEana wants to take on the burden of assuring

2.

3.
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its water users that their interests will be protected by

the State.

Pages 13-15 -- Commen! 
-8

l. Whether to 'protect" a1I users' interests through a state-
funded adversary or to require users to inquire into the
claims of senior rights is a policy decision. Certainly, a

mandatory adversary could be expected Eo increase the Ievel
of accuracy if accuracy were made a contested issue.

Pages 15 -- CommenL 9

t. By operati.on of Montana

decree is 'f inaI" unless
federal and Indi.an claims.
on the question of Ehe fina

statutory law, no adjudication
it incorporates or disposes of

The Study oesign focused only
Iity of the Powder River decree.

Paqe 15 -- Comnent I0

1 . I.Ie do not dispute t.he accuracy of DNRC I s estimat ion of
decreed claims. Our estimate of I03r000 claims being n in
processn was derived fron Water Court interviews and was

stated with no inten.t to r,rislead anyone. DNRCTs numbers

are comparable with our understanding of approximately
I03r000 being 'in process' -- 69,592 decreed claims plus
35 r 509 examined claims equals 105 r 101 claims.

Page 16 -- Conmen_! 11

We do not dispuLe the applicabtlity of the Rules of Civil
Procedure and Evidence to the Water CourE process, and our

findings should not be interpreted to inply that those Rules
should not be applied.
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We find no pattern of i,Iater Court activity designed
deprive litigants of the benefits of those Rules.

Pa.ge 17 -- Comment 12

l^Ie found no institutional impedimenE to the processing of
whatever federal and Indian reserved r ight cla ims may

require the Courts' attention aft.er the completion of the
compacting process. i'Ihat. changes in claims examination
ru1es, if dnYr rflay be required to handle those claims can

be dealt wiLh by the Court then.

Page 1?-IB -- Comment 13

The Final Report addresses this concern

Page 18 -- Conment 14

Finality of the judicial confirmation will be bot.h useful
and burdensome.

Page 18 -- Commenl 15

LO

I.

I. Montana law currenEly provides
rect or amend substantive judic
60 (b ) , M.R.C.P .

mechanism to cor-
pursuant to Rule

a 1 imi ted
ia1 errors

Dl'lRCrs comment mixes up cler ical and subsEantive error. As

stated in the Draft, if the decree as entered is erroneous,
as evidenced from the record ( e. g. , the cla im, transcr ipt,
etc.), it r,lay be a clerical error. Thus, a point of diver-
sion migirt be decreed to be seVeral rniles downstream frorl
the actual location evidenced by the claim or other evi-
dence. A user reviewing that claim in a prelirninary decree
might not object to it based upon its decreed location. A
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1.

1.

?

4.

TS

to
or

)

correctlon to the actual diversionT then, on_ paper would

alter the diversion and return flow, perhaps to Ehe apparent
detr ir,rent of other users . I f the error is so substanEial
that other users could be said to have been mislead, the
jurisdictj.onal basis for the final decree is questionable.

Paqe 19-20 --_ Comment 16

see responses at pages vI-5 and vI-6 above concerning
abandonrnent presunption.

Pages 20:21 -- Comnsnt.17

DI{RC i s correct in poi nting out the Water Courtrs use of
standarcls for flow rates. The Final Report has been revised
to reflect that clar ification.

DNRC examines claims as a judicial function, and it
within the discretion of the Water CourE to decide how

mal<e findings on the facts that it gathers through DNRC

otherwise.

nGray area remarksn permit potential objectors to n issue
spotn preliminary decrees. Thus, the Water Court has put
the burden on other users and DNRC ro object to such clains.
This is not unsound.

The essence of DI'IRC's commenE seens Eo be that i f s ver if i-
cation infornation should autonatlcally rebut the prima

fa-cie evidence value of a claim. l1ie are not convinced thab
result reflects legislaLive intent, nor is it. reguired for
a legalIy sufficient result.

q The "useful purposeo of a pr.ima facie claim during the pen-

dency of the adjudication extends to the potential uses of
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the clain beyond the adjudication, such as in the sale or
districe courtmorEgage of property and, potentially,

administration of undecreed rights.

Paqe 21 _-- Cor;nent 18

1. The administrative possibility mentioned by DNRC is a good

one, and was considered to be obvious. The Final Report
has been revised to reflect such an option. Proposed legis-
lation appears in Appendix IV.

Paqes 21-23 -- Comnent 19

1. ble are unaware of any dismissal of the subject Iitigation.
Therefore, the litigation 'resolved' by the stipulaLion
appears to be sti11 pending before the Supreme Cour t so

that DNRC or olhers unsafisfied with the impler,rentat.ion of
the stipulation can press for its express approval or

resuriie litigation of the issues.

1n
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COI.1I4ENTS OF THE COI']FEDERATED SALISH AND KOOTENAI TRIBES

DATED AUGUST L7 , I9BB

Pag_es 2-20. -- Separat.ion of Powers

1. See Responses at pages VI-3 above concerning this subject.

2, The Final Report has been modified to amplify our analysis.

Pages 20-22 -- Accuracy of Deqree.s

1. See the Final Report and our responses at pages VI-6 and

vr-10.

2 , See i^lr ight Water Engineers' report (Appendix I ) .
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COMf4El'lTS OF TllE I^IATER POLICY COMMITTEE STAFF

DATED AUGUST 18, 19BB

In the Final Report, we have addressed each of these

comnents, which focused on the adequacy of the scope of the

Draft Report conpared with the study design.
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