
Judicial Redistricting Commission - September 3. 2015

Review HB 430 - bill requires the commission to study using the
following factors(not all included):

. the relative proportions of civil, criminal, juvenile, and family law
cases in each judicial district;

o the extent to which special masters, alternative dispute resolution
techniques and other measures have been used in the judicial districts;

. any other factors that the commission considers significant to the
determination of whether the state's judicial districts should be

redistricted.

l. Mediation overview - civil, criminal, juvenile, and family law
a. Dispute resolution types- using a neutral - arbitration, settlement

confere nces, med iation (faci I itative, tra nsformative), fa cil itation
b. Programs - private, court - voluntary- project SETTLE, local

rules/ordered, contractual -AAA, securities, USps, opl, etc.
ll. Dispute Resolution in MT- State District Courts

a. special masters - 4th, 8th, L3th, lgth Judicial districts?
b. Alternative dispute resolution - mediation, settlement conferences
c. Other measures - neutral evaluation, facilitation, collaborative law
d. Training - 32-40 hrs basic - specialized - family, victim offender,
domestic violence; private, State Bar CLE, UM School of Law, others

lll. Measures used in Judicial Districts

a. MT Statutes

b. Local rules

lV. Other factors to consider

a. Changing judges/ practitioners

b. Changing delivery of legal services/dispute resolution - internet



August 19,2015
By: Jill Diveley
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BANKRUPTCY 94

BETTR LAW 232

CONSTRUCTION LAW 56

CRIMINAL LAW 79

FAMILY LAW 168

FEDERAL PRACTICE 79

HEALTH CARE LAW 59

INDIAN LAW 94

'|rAr'i '|rl'r ToTAL
562 71 633

7
8

81

I
8
4

26
5
1

37
6

66
3
n

6

44
1

2
3
4
5
6
7
8

89
32

702
58
48
36

82
24

621
50
40
32

225
36
22

233
35

522
6

17

24
22

u7
17

79

251
41

23
270

41

588
o

17

30
22

391

18

87
69
50

56
45

8
13

NAT. RSRCE/ENVIRON. 123

NEW LAWYERS 299

NONPROFIT LAW 36

PARALEGAL 148

PUBLIC LAW 117

SCHOOL LAW 30

VETERANS LAW 45

WOMEN'S LAW 105
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JUDICIAL DISTRICTS

{D

{D

o



26-I-813. Mediation -- confidentiality -- privilege -- exceptions. Page I of 1

Plrtlengdfi [EAffiarll F*t$rgIl 8dl lHgdlcl

26-1-813. Mediation -- confidentiality - privilege -- exceptions. (1) Mediation means a private,
confidential, informal dispute resolution process in which an impartial and neutal third person, the
mediator, assists disputing parties to resolve their differences. In the mediation process,
decisionmaking authority remains with the parties and the mediator does not have authority to compel
a resolution or to render a judgment on any issue. A mediator may encourage and assist thi parties io
reach their own mutually acceptable settlement by facilitating an exchang" of it fottttation between
the parties, helping to clari& issues and interests, ensuring that relevant information is brought forth,
and assisting the parties to voluntarily resolve their dispute.

(2) Except upon written agreement of the parties and the mediator, mediation proceedings must be:
(a) confidential;
(b) held without a verbatim record; and
(c) held in private.
(3) A mediator's files and records, with the exception of signed, written agreements, are closed to

all persons unless the parties and the mediator mutually agree otherwise. Except as provided in
subsection (5), all mediation-related communications, verbal or written, betweln the parties or from
the parties to the mediator and any information and evidence presented to the mediator during the
proceedings are confidential. The mediator's report, if any, and the information or recommendations
contained in iq with the exception of a signed, written agreement, are not admissible as evidence in
any action subsequently brought in any court of law or before any administrative agency and are not
subject to discovery or subpoena in any court or administrative proceeding unless atl parties waive the
rights to confidentiality and privilege.

(4) Except as provided in subsection (5), the parties to the mediation and a mediator are not subject
to subpoena by atty court or administrative agency and may not be examined in any action as to any
communication made during the course of the mediation proceeding without the consent of the parties
to the mediation and the mediator.

(5) The confidentiality and privilege provisions of this section do not apply to information revealed
in a mediation if disclosure is:

(a) required by any statute;
(b) agreed to by the parties and the mediator in writing, whether prior to, during, or subsequent to

the mediation; or
(c) necessary to establish a claim or defense on behalf of the mediator in a controversy between a

parly to the mediation and the mediator.
(6) Nothing in this section prohibits a mediator from conveying information from one parry ro

another during the mediation, unless a parfy objects to disclosure.

History: En. Sec. l, Ch. 481, L. 1999.

Ffwffidlythilln l+telhil; Sn#lr

Fup
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40-4-301. Family law mediation -- exception.

nqhrgdcrt itCAffiair ffiSlffir 8dl lHp rftr Sdkn

Rrt#'ifitrltrilrLqlltatilrSrv*rrc

- 40-4-301, Family law mediation -- exception. (1) The district court may at anytime consider theadvisability of requiring the parties to a procieding under this chapter to p;i;ip;ie in the mediationof the case' Any patty may request the court to order mediation. tf tne partii d; to mediation, thecourt may require the attendance of the parties or the representatiu", oith, partTes with authorityto
settle the case at the mediation sessions.

(2) Unless each of the parties provides written, informed consent, the court may not authorize orpermit continuation of mediated negotiations if the court has reason to suspect that one of the parties
or a-child of a party has been physically, sexually, or emotionally abused bv tft" otrrl, parry. amediation conducted under this subsection may 6e conducted by a mediator who is trained inmediating domestic violence cases.

(3) The court shall appoint a mediator from the list maintained pursuant to 40-4-306. By agreementof all parties, mediators not on the list may be appointed,
(1) Ih" court may adopt rules to implement this part.
(5) For purposes of this section, "informed consent" means an educated, competent, and voluntary

choice to enter into mediation.

History: En. Sec. l, Ch. 199, L.1993; amd. Sec. 2, Ch. 350, L.2Ol3.

Page I of I

http://leg.mt.gov/bills/m cal 40 / 4/ 40-4-30 I .htm s/r8t20t5



40-4'302. Mediation proceeding -- tolling of statute of limitations.

Fmhr$et Hf4ffilr p146r6g,r

eorffid !f ftnirm LqlLfril,l sltibrf

40'4-302. Mediation proceeding * tolling of statute of limitations. (l) The purpose of amediation proceeding is to reduce the acrimoriy that may exist between the parties and to develop anagre^ement that is supportive of the best interests of a child involved in the proce.Oing.
(2) The mediator shall attempt to effect a settlement of the parenting, 

"ttifa 
rffirt, parentalcontact with the child, maintenance, or property settlement dispute. The mediatoi *uy not usecoercive measures to effect the settlement. The.mediator may recommend that a party obtain

assistance from other resources in the communifu.
(3) Subject to 40-4-39l-(1) and except in cases. involving domestic violence, the mediator mayexclude attorneys from the mediation sessions. The parties;attorneys may confer with the mediatorprior to the mediation session and may review and aiprove any agreement. In cases involvingdomestic violence, a victim may elect to have advocaies and support persons who are not attomeyspresent during the mediation.
(4) An applicable statute of limitations is tolled as to the participants during the period ofmediation' The tolling commences on the late ttrg.narties agiee in writing to p"urti"iiute in themediation or when the court orders mediation, whilhever is-later, and ends on the date the mediationis officially terminated by the mediator.

History: En. sec. z, ch. r99,L. 1993; amd. sec. 2g, ch. 343,L.1997; amd. Sec. 3, ch. 350, L. 20r3.

Page 1 of I

8ffii !&tp hkil,8dtql
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40-4-303. Proceedings -- records -_ confidentialitv.

Hurlopffii ilCA&{aX* Frt$nffir gqdr FUp lffigdfrl

ftorrtrd 4f rlhtrnr lrOlrfiillrr Sr,rtrcs

40-4-303' Proceedings -- records -- confidentialify. Mediation proceedings under this part aresubject to the confidentiality and privilege provisions or zo- r -s r g. Mediation proceedings must beconducted in private unless otherwise ugr.6a to in wriiinffie parties and the mediator. All recordsof a mediation proceeding are confident]al and may not b"e *"J i' evidence in an action enumeratedin 10-4-301' A mediator and the parties to a mediaiion under this part are entitled to theconfidentiality and privilege p.ouirion, of 2Q_I_gI3

History: En, Sec. 3, Ch. 199, L. 1993;amd. Sec. 2, Ch.4gl,L. lggg.

Page I of I
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40-4-304. Mediator recommendation.

hrbt&tm ilTAffi Ffi(brffil SGI lflp iH$d||m

4A-4'304. Mediator recommendation. The mediator may, upon stipulation by the parties,
recommend temporary orders to the court prior to the final dicree.

History: En. Sec. 4, Ch. 199,L. 1993.

Page I of I
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40 - 4 -30 5 . Mediation agreement.

hrhr$c$fi trioAffi, Frt$lffi 8dl l*ilp

no*f*A {y rhilrm fi,mfir $utrr

40-4-305' Mediation agreement. An agreement reached by the parties as a result of mediationmust be discussed by the puttiet with their attorneys, if any, before the agreement is finalized. Anagreement reached in mediation is not admissible as evidence in any action unless the agreement hasbeen affirmed by the parties in a signed, written agreement. The signed, *titt"ougi""ment isgoverned by 40-4-201.

History: En. Sec. 5, Ch. 199, L.1993;amd. Sec. 3, Ch. 314, L.ZOO3.

Page I of I
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40-4-306. Mediator list. Page I of I

Prtthr8dln MCAffir Frt 6ma{r 8#l f,brp iihd gdlal

40-4'306. Mediator list. The dishict court shall establish and maintain a list of mediators available
to assist parties in formally mediating disputes as provided in 40-4-301 and 40-4-302. The list of
mediators must be maintained by the clerk of court. The clerk of c-ourt muy uG"pt th" applications of
individuals who meet the qualifications required under 40-4-307 and who seek placement on the
mediator list. The applications must be presented to the court for review and apiroval. A mediator
may be a member of the staff or conhacted staffof a district court, probation department, mental
health services agency, or private mediation service.

History: En. Sec. 6, Ch. 199, L. 1993.

fiurd*d !y tltubnr trubtfril Silftr
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40 -4-3 07 . Mediator qualifi cations.

ftlthr8dct tmA&krl Frt&r,ffi 86dr

,+onftdtf lhl6nrr t4rhlrtilrl Srvtbror

40'4-307. Mediator qualifications. A mediator must meet the following minimum qualifications:(l) knowledge of the court system and the procedures used in family lari matters;
(2) knowledge of other resources in the community to which the parties may Ue ,efenea fo,

assistance;
(3) knowledge in the area of domestic violence;
(4) if applicable, knowledge of child development, clinical issues relating to children, the effects of

marriage dissolution on children, and parenting research; and
(5) knowledge of the mediation process.

History: En. Sec. 7,ch.l9g,L. 1993; amd. sec. 29,ch.343,L. 1997;antd. Sec, 4, ch. 350, L, 2013.

lni ihd gdtill

Page I of I
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40-4-308. Court to establish fees.

Frqlorgdm [EAfrrtrffi nft(brwr Sd, tltp hH.gdtfll

40-4-308. Court to establish fees. A court may establish a fee schedule for the costs of
administering this part. The fees must be paid by the parties to the mediation proceeJing.

History: En. Sec. 8, Ch. 199, L. 1993.

ffwrtl|d Qy th#rlr t"r5lnfrilt Sn#rr

Page 1 of I
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39-31-307' Mediation of disputes. If; after a reasonable period of negotiation over the terms of anagreement or upon expiration of an existing collective bargaining ugr""ti"nt, a dispute .on""-irrfth"
collective bargaining agreement exists between the public"emplo-yer"and a htor organization, the parties
shall request mediation.

History: En. Sec. 14, ch.44t,L. 1973; amd. Sec. l, ch. lg, L. 197S;R.C.M. lg4i, 5g_t614(t).

provided by Montene Legisletwe,sennbes

39-31-307. Mediation of disputes.

Fmrioue $ection MCA fontents Fart contents $earch lldp hkxt $ection

Page 1 of I

http: I I data.opi.mt. gov/bills/mca/3 9 I 3 I I 39 -31 -3 07.htm s/812013



39-71-2401. Disputes -- jurisdiction -- settlement requirements -- mediation. Page I of 1

Prcnioua $ac'tion MC,A contents Fart content $earch FHp hbd $ection

39-71-240L Disputes -- jurisdictiol - settlement requirements -- mediation. (l) A dispute
concerning benefits arising under this chapter, other than the disputes described in subsectior, 1Zj, ,rr,rst
be brought before a department mediator as provided in this part If a dispute still exists ater tire parties
satisfu the mediation requirements in this part, either party may petition the workers'compensation court
for a resolution.

(?)-A dispute ari{1q under this chapter that does not concern benefits or a dispute for which a
specific provision of this chapter gives the department jurisdiction must be brought before the
department.

(3) An appeal from a department order may be made to the workers' compensation court.
(4) Except as otherwise provided in !hi,s chapter, before apary may bring a dispute concerning

benefits before a mediator, the parties shall attempt to settle as ruitows:
(a) The party making a demand shall present the other party with a specific written demand that

contains sufficient explanation and documentary evidence to enable the other party to thornughly
evaluate the demand

(b) The party receiving the demand shall respond in writing within 15 working days of receipt. If the
demand is denied in whole or in part, the response must state ihe basis of the denial.

(c) Upon motion 9f a party or upon the mediator's own motion, the mediator has t5e authority to
dismiss a.petition if the mediator finds that_either party did not comply with this subsection (4).A
decision dismissing a petition under this subsection (,1)(c) must be in writing and must state in detail the
grounds for dismissal. The mediator's decision may be reviewed by the worfers' compensafion court
upon motion of a party.

(d) This subsection (4) does not relieve a party of an obligation otherwise containecl in this chapter.

History: En. Sec. 8, Ch. 464,L. 1987;amd. Sec. l, Ch. 427,L. 1989; amd. Sec. 64, Ch. 6tl3,L.l9g9; anrd. Sec. 10, Ch.
558, L. 1991; amd. 5ec.29,Ch.416,L.2005; amd. Sec. 1550, Ch. 56,L.2009.

Provided by Montene tegis/eilue Scrubes
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39-71-2406. Purpose.
Page I of I

Frenjouo sec'tiora i*t0A contente Fart,hntante $aarch l#p li.lerd $,ection

39'71'2406' Purpose. The purpose of this part is to prevent when possible the filing in the workers,compensation court of actions by claimants oiinsurers ielating to claims under this chipter if anequitable and reasonable resolution of the d_ispute may be 
"ff"-rt.d 

at an earlier stage. To achieve thispurpose, this part provides for a procedure foi mandaiory, nonbinding mediation. It is the intent of thispart that the mediation process be used to resolve 
"ur", 

or an informal basis at minimal cost to theparties, and to this end, the parties are required to fully present their cases at the mediation level.However, if a cause proceeds to the workers' 
"o*p"ntuiion 

court, the parties are not precluded frompresenting additional evidence before the court. If a new issue is raised at the workers, ,o*p"n*tio'
court that was not raised at mediation, the court shall remand the issue to the mediator for consideration.

History: En. Sec. 52, ch. 464,L. l9g7; amd. Sec. 2, ch. 427,L. l9g9; amd. Sec. 30, ch. 416,L.2005.

Provided by Manlene legr's/efuue Servr,ces
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. 39'71-2407. Department authority -- rules. (1) The department shall designate mediators and shall
implement the provisions of this part.

(2) The departrnent may adopt the rule.s necessary to implement this part. The rules may prescribe:
(a) the qualifications of mediators; and
(b) a procedure for the conduct of mediation proceedings.
(3) The cost to the department of implementing this part must be paid out of the workers,

compensation administration fu nd.

History: En. Sec. 53; Ch. 464,L. 1987.

39-71-2407. Department authority -- rules.

Fmnjoua Saction MC"{ eontents Fert Cofltante $earch f{dp F{aet $acfion

Provided by Monta ne Legislatwe,serubes

Page 1 of I
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39 -7 | -2408. Mandatory, nonbinding mediation. Page I of I

Fnnioua Section MCA Conteme Fart Conbnte Search Hdp F,laxt Sac{ion

39-71-2408. Mandatory, nonbinding mediation. (l) Except as otherwise provided, in a dispute
arising under this chapter, the insurer and claimant shall mediate any issue concerning benefits and the
mediator shall issue a report following the mediation process recommending a solution to the dispute
before either party may file a petition in the workers' compensation court.

(2) The resolution recommended by the mediator is without adminishative or judicial authority and is
not binding on qe parties.

History: En. Sec. 54, Ch. 464,L. 1987; amd. Sec. 31, Ch. 416, L. 2005.

Provided by Montena Legisletwe,Sclices

htlp. I I data.opi.mt. gov/bills/mca/3 9 17 I /39 -7 | -2408.htm 5/7/2013



39-71-2409. Duties of mediator. Page 1 ofl

FraiouE Soclion lutCA funtarlte FErt Contants $aErch Fldp F.lart $ac.tion

39-71-2409. Duties of mediator. A mediator shall assist the parties in negotiating a resolution to
their dispute by:

(1) facilitating an exchange of information between the parties;
(2) assuring that all relevant information is brought forth during the mediation process;
(3) suggesting possible solutions to issues of dispute between the parties;
(4) recommending a solution; and
(5) assisting the parties to voluntarily resolve their dispute.

History: En. Sec. 55, Ch. 464,L. 1987; amd. Sec. 3, Ch. 427, L. 1989.

Provided by Montane Legislative,Serurbes

http: I I data.opi.mt. gov/bills/mca/3 9 /7 t / 39 -7 | -2409.htm 5/712013



39 -7 | -2410. Limitations on mediation proceedings. Page 1 of 1

Frcv'ous $ection MC"{ Oonter{e Fart,Contents Sesrch Help l.lext Sec-tion

39-71'2410. Limitations on mediation proceedings. (1) Except as may be necessary for the
workers' compensation court to rule on issues arising under 39-JJZI0!(+)(c) or Z9-lt-i4tt_(gXc),
mediation proceedings must be:

(a) held in private;
(b) informal and held without a verbatim record; and
(c) confidential.
(2) All communications, verbal or written, from the parties to the mediator and any information and

evidence presented to the mediator during the proceeding are confidential.
(3) A mediator's files and records are closed to all persons but the parties.
(a) (a) A mediator may not be called to testiff in any proceeding cbncerning the issues discussed in

the mediation process.
(b) The mediator's report and any of the information or recommendations contained in the report are

not admissible as evidence in any action subsequently brought in any court of law.
. (5) Subsections (1) through (a) do not prohibit a mediator from iisuing a report and the parties and

fhe lgdiator may be required to attend a conference before the workers' Jompensation court as set forth
in39-71-2411.

History: En. Sec. 56, Ch. 464,L. 1987; amd. Sec. 4, Ch. 427, L. 1989; amd. Sec. 11, Ch. 55g, L. l99l; amd. Sec. l, Ch.
39.L.2005.

Frovided by Monte ne Leg i sletive,seryrces
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39 -7 | -2411 . Mediation procedure.

Fre\iou6 $ectionr MCA Conter*s PErt Contente Search Hdp hkxt $,ec-tion

Provided by Monlena legl's/efrrre Servrbes

39-71-24lL Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer
having a dispute relating to benefits under this chapter may petition the dlpartment for mediation of theclspute.

\?) + party may take part in mediation proceedings with or without representation.
(3) The mediator shall review the department file for the case and may receive any additional

documentation or argument either party submits.
(a) The claimant a|d p employee of the insurer or an authorized third-party examiner with

settlement authority shall attend any scheduled mediation conferen"" in p.'rron or shall participate by
telephone conference call.

(5) The mediator shall request that each party offer an argument summarizing the parry's position. Aparty's argument must fully present the party's case. The argument is not limiteiby tne rutes of
evidence.

- (6) After the parties have presented all their information and arguments to the mediator, the mediator
shall recommend a-solution to the parties within a reasonable time to be established by rule.

. (7) A party shall notify the mediator within 25 days of the mailing of the mediatort report as to
whether the party accepts the mediator's recommendation. If either pLty ao"r not accept the mediator,s
recommendation, the party may petition the workers' compensation-cognt for resolution of the dispute.

(8) (a) If a mediator determines that either party failed io cooperate in the mediation process, tire
mediator shall prepare a written report setting forth the determination and the lrounds for the
determination. The report must be mailed to ihe parties and to the workers'coirpensation court. Unless aparty disputes the determination as set forth in subsection (8)(c), the parties shali repeat the mediation
process, but only one time.

(b) A mediator may determine that aparty has failed to cooperate in the mediation process only if thepaffy failed to:
(!) sunnlf information or offer a summary of the party's position as reasonably requested by the

mediator;
(ii) attend scheduled mediation conferences unless excused by the mediator; or
(iii) listen to and review the information and position offerediy the opposin gparty.
(c) If a party disputes a mediator's determination that the party 

-failed 
to cooperate in the mediation

process, the party may file a petition with the workers' 
"o-pinsation 

court. Upon receipt of a petition,
the court shall summon the parties and the mediator to deteimine by oral discrission whether the
mediator's determination of noncooperation is supportable. If the court finds that the mediator,s
determination is supportable, the court may ordei ihe parties to attempt a second time to mediate their
dispute.

History: En' Sec. 57, Ch. 464,L.1987; amd. Sec. 5, Ch. 427,L. 1989; amd. Sec. 64, Ch. 613,L.19g9; amd. Sec. 20, Ch.516,L.1995; amd. Se.c.2, Ch.39, L.2005; amd. Sec. 32,Ch.416,L.2005.

Page I of I
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6I-4-51 1. Manufacturer's dispute settlement procedure -- certification -- prohibited conten... Page I of 1

Frmioue $ectionr lltrCA Contente FErt Contante $earch Help f,lext Sec'tion

61-4-511. Manufacturer's dispute settlement procedure -- certification - prohibited contents.
(1) A manufacturer who has established an informal dispute settlement procedure under the provisions
of Title 16, Code of Federal Regulations, part 703, shall submit a copy of the procedure to the
department. The department shall issue a certificate of approval to a manufacturer whose procedure

complies in all respects with the federal regulations and subsection (2) and shall maintain a record of the
manufacturer's procedures certified. The department may issue subpoenas requiring the attendance of
witnesses and the production of records, documents, or other evidence necessary to the department in an

investigation related to the certification of a manufacturer's informal dispute settlement procedure.
(2) A manufacturer's informal dispute settlement procedure must afford the consumer or the

consumer's representative an opportunity to appear and present evidence in Montana at a location
reasonably convenient to the consumer and, further,may not include any practices that:

(a) delay a decision in any dispute beyond 60 days after the date on which the consumer initially
resorts to the dispute settlement procedure;

(b) delay performance of remedies awarded in a settlement beyond 10 days after a decision, except
that a manufacturer may have 30 days following the date of decision to replace a motor vetricle or make
refund to the consumer as provided in 61-4-503;

(c) require the consumer to make the motor vehicle available for inspection by a manufacturer's
representative more than once;

(d) fail to consider in decisions any remedies provided by this part; or
(e) require the consumer to take any action or assume any obligation not specifically authorized

under the federal regulations referred to in subsection (1).

History: En. Sec. 7,Ch.744,L. 1985; amd. Sec. 13, Ch.503, L. 1985;amd. Sec. 196, Ch.483, L.2001; amd. Sec. 17,

Ch.280, L.2005; amd. Sec. 185, Ch. 542,L.2005.
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85-5-110. Appointment of water mediators -- duties. (1) The judge of the dishict court may

appoint a water mediator to mediate a water controversy in a decreed or nondecreed basin under the
following circumstances :

(a) upon request ofthe governor;
(b) upon petition by at least l5% of the owners of water rights in a decreed or nondecreed basin; or
(c) in the discretion of the district court having jurisdiction.
(2) Awater mediator appointed under this section may:
(a) discuss proposed solutions to a water controversy with affected water right holders;
(b) review options related to scheduling and coordinating water use with affected water right holders;

(c) discuss water use and water needs with persons and entities affected by the existing water use;
(d) meet with principal parties to mediate differences over the use of water; and
(e) hold public meetings and conferences to discuss and negotiate potential solutions to controversies

over use of water.
(3) If the governor requests or a state agency petitions for a water mediator, the govemor or agency

shall pay all or a majority of the costs of the water mediator as determined equitable by the district court
having jurisdiction.

(4) The governor may use funds appropriated under 75-1-1 101 to pay the costs of a water mediator.
(5) This section does not allow a water mediator to require any valid water right holder to

compromise or reduce any of the holder's existing water rights.
(6) If an appropriator voluntarily ceases to use all or part of an appropriation right or voluntarily

ceases to use an appropriation right according to its terms and conditions as a result of the efforts of a
mediator appointed under this section, the appropriator may not be considered to have abandoned all or
any portion of the appropriation right.

History: En. Sec. l, Ch.625, L. 1989; amd. Sec. l, Ch. 108, L.l99l; amd. Sec. 2776, Ch. 56,L.2009.

Provided by Montena Legisletive Seryices
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85-5-1.11. Water commissioner and mediator education. The department of natural resources and
conservation, in cooperation with the Montana supreme court, the Montana water courts, the district
courts of Montana, the Montana university system, and other appropriate state and federal agencies,

shall develop an educational program for water commissioners and mediators that includes:
(l) an annual seminar on commissioner and mediator duties, mediation techniques, and water

measuring techniques;
(2) preparation and, as necessary, revision of a water commissioner and mediator manual; and

(3) an outreach program that identifies persons who might serve as water commissioners or
mediators.

History: En. Sec. 2,Ch.625,L. 1989.
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21-g-g04.Board -- composition -- rights -- responsibitities. (l) There is a burial preservation board. The

board is composed of:
(a) one representative ofeach ofthe seven reservations, appointed by the governor from a list ofup to

three'nomine-es provided by each of the respective tribal governments;

(b) one person appointed by the governor from a list Jf up to three nominees submitted by the Little Shell

band of Chippewa Indians;
(c) one person appointed by the governor from a list of up to three nominees submitted by the Montana

state historic preservation offi cer;

(d) one representative of the Montana archaeological association appointed by the governor from a list of

up io tht"t nominees submitted by the Montana archaeological association;

(e) one physical anthropologist appointed by the governor;

(f) one representatiur orft. tttontina coron-ers' association appointed by the governor from a list of up to

three nominees submitted by the Montana coroners' association; and

(g) one representative of the public, appointed by the govemor, who is not associated with tribal

governments; state government; tne netds of historic preservation, archaeology, or anthropology; orthe

Montana coroners' association'
(2) Members of the board shall serve staggered Z-year terms. A vacancy on the board must be filled in the

same'manner as the original appointment and only for the unexpired portion of the term.

(3) The board shall:

iaj provide for the establishment and maintenance of a registry of burial sites located in the state;

iuj iesignate the appropriate member or members of the board or a representative or representatives.of the

uoaid to coiduct a freio ,"ui"* upon notification of the discovery of human skeletal remains, a burial site, or

burial materials;
(c) assist interested landowners in the development of agreements with the board for the treatment and

disiosition, with appropriate dignity, of human skeletal remains and burial material;

iO) meOiate, upon applicatioi of either party,disputesthat may arise between a landowner and known

descendants that ielate to the treatment and diiposition of human skeletal remains and burial material;

(e) assume responsibility for final treatmenf and disposition of human skeletal remains and burialmaterial

if the,field review recommendation is not accepted by the board's representatives and the landowner;

(f) establish a nonrefundable application fee, not io exceed $50, for a permit for scientific analysis of

human skeletal remains or burial material from burial sites as provided by 22-3-806;

(g) issue permits authorizing scientific analysis;

[) u"c"pi grants or real or in-kind donations to carry out the purposes of this part;

ii) aOopi *--1", n"".rrary to administer and enforce the provisions of this part; and

6j p"rfo* any other duties necessary to implement the provisions of this part.

irf)^T.fr" boardls allocated to the department of administration for administrative purposes only as

prescribed in 2-l 5- l2l.
(5) tvte-bos of tt e board shall serve without pay but are entitled to reimbursement for travel, meals, and

lodging pursuant to 2-l 8-50i through 2-l 8-503.

History: En. Sec. 4,Ch.748,L. l99l; amd. Sec' 54, Ch' 483, L' 2001'
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22-3-805. Discovery -- reporting requirements -- field review. (1) A person who by archaeological
excavation or by agricultural, mining, construction, or other ground-disturbing activity discovers human
skeletal remains, a burial site, or burial material shall immediately notifu the county coroner. Failure to
notifu the county coroner subjects a person to the penalty provided in 22-3-808.

(2) Upon discovery of human skeletal remains, a burial site, or burial material, excavation or further
disturbance must cease until the coroner has determined whether the remains are subject to the
provisions of Title 46, chapter 4, or any other related provisions of law conceming the investigation of
the circumstances, manner, and cause of death or whether a forensic examination of the human skeletal
remains, burial site, or burial material is necessary. The coroner shall make a determination within 2
working days from the time the person responsible for the excavation notifies the coroner of the

discovery or recognition of the remains. If the coroner cannot make the determination within 2 working
days, the coroner shall noti$ a member of the board of the reason for and the approximate length of the
delay. The coroner shall take all reasonable steps to make a determination without removing or causing
further disturbance of the remains.

(3) If a forensic examination, action under Title 46, chapter 4, or action under any other related
provisions of law concerning the investigation of the circumstances, manner, and cause of death is
nocessary and yields evidence of criminal activity, the evidence may be seized by the coroner or law
enforcement agency with jurisdiction for use in a criminal proceeding as provided by law.

(4) If the coroner determines that the remains are not subject to the provisions of Title 46, chapter 4,
or any other provisions of law concerning the investigation of the circumstances, manner, and cause of
death and that a forensic examination is not necessary, the coroner shall telephone the state historic
preservation officer within 24 hours. Within 24 hours of notification, the state historic preservation
officer shall contact either the landowner and the board or the landowner and the board member
representing the nearest reservation and notiff them of the discovery of human skeletal remains, a burial
site, or burial material.

(5) If the state historic preservation officer cannot be contacted, the coroner shall notifi a member of
the board or the law enforcement agency of the nearest reservation within 24 hours. The board or the
agency shall immediately notiff the landowner and the board member representing that reservation.

(6) Within 36 hours after the board receives notification of a discovery of human skeletal remains, a

burial site, or burial material, the board shall designate representatives to conduct, with the permission of
the landowner, an initial field review. If the field review cannot be completed within the next 36 hours,
the board's representatives shall negotiate with the landowner or the landowner's representative for a
reasonable time extension to complete the review. The field review must include:

(a) a determination of whether the site can be preserved;
(b) negotiation with the landowner concerning onsite reburial or disinterment and reburial; and
(c) a recommendation, including a timeframe, concerning final treatment or disposition of the human

skeletal remains or burial material.
(7) If the board's representatives fail to make a recommendation or if the landowner and the board

cannot agree and mediation fails to provide, within 40 days after notification to the board, a resolution
acceptable to the landowner and the board, the human skeletal remains and burial materials must be

removed and control is vested in the board. The board shall give control of the remains or materials in
the following priority to:

(a) the descendants, if identifiable;
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(b) the tribe or other cultural group that has the closest cultural affiliation with the human skeletal
remains or burial materials;

(c) the tribe or other cultural group recognized as having aboriginally or historically occupied the
area where the remains or materials were discovered if, upon notification by the board, the tribe or
cultural group states a claim for the remains or materials; or

(d) if unclaimed by any tribe or cultural group, the board, which shall determine the appropriate
disposition and oversee the reinterment of the remains and materials.

(8) For purposes of this section, "cultural group" means a present-day group or organization that has
a relationship of shared dtoup identity that can be reasonably traced histoiically or prehistorically to an
identifiable earlier group or organization.

History: En. Sec. 5, Ch.748,L. l99l; amd. Sec. 358, Ch. 56,L.2009.
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