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PREFACE

The first Bill Drafting Manual was written by the Legislative Council
staff during the 1960-61 interim to provide a uniform standard for bill
drafting. Its main purpose was to provide the drafter with a reference source
to the requirements of Senate and House rules, statutes, the Constitution,
and case law, as well as suggestions on the mechanics, technique, and style
of legislative drafting.

Our purpose remains the same. The Legislative Services Division staff
directs your attention especially to the table of contents, the examples in the
appendices, and the index. These resources can be very helpful in locating
information pertinent to your needs.

Montana’s Bill Drafting Manual is revised each interim in order to
incorporate recent changes. We hope that you find the manual useful.

Gregory J. Petesch
Code Commissioner and
Director of Legal Services
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CHAPTER 1
BiILL DRAFTING GENERALLY

1-1. Policy and the Bill Drafter.

Bills may be drafted for various persons and groups by bill drafters.
Some bills are drafted by the Legislative Services Division staff at the
request of a legislator or committee, some are drafted by personnel of
departments of state government, and some are drafted by counsel retained
by private individuals or groups. Bills requested by an agency or a
committee must be preintroduced. Preintroduction is accomplished by
having an individual legislator file a preintroduction form that is provided
by and returned to the Legislative Services Division. A copy of the form is
contained in Appendix T.

The drafter's function is to translate the objectives and policies of the
person or group for whom the bill is drafted into clear, concise language.
The drafter may not express personal thoughts or promote self-interest but
must remain an impartial technician. To do otherwise is to risk drafting
legislation containing ideas or implications not intended by the person for
whom the bill is drafted.

1-2. Constitutionality — Statutory Provisions.

Abill is, in essence, a proposed statute. A statute is the vehicle by which
the Legislature exercises its lawmaking power. The United States and
Montana Constitutions are the fundamental law upon which our
government is based, and any statute enacted by the Legislature must
conform to them. Aside from the constraints of physical reality, the
Legislature's lawmaking power is limited only by these two Constitutions
and by federal statutes. Under the Supremacy Clause (Art. VI) of the U.S.
Constitution, any act of Congress that is not itself in violation of the U.S.
Constitution may not be contravened by a state legislature. Thousands of
volumes have been written on the subject of constitutionality of statutes.
However, the purpose of this manual is not to provide an exhaustive
discussion of these problems as they may be encountered in bill drafting but
to emphasize that constitutionality is a paramount consideration and to
bring to the reader's attention a few of the more frequently recurring
problems. At a minimum, all bill drafters should periodically review the
entire Montana Constitution, which contains many of the same provisions
as the U.S. Constitution, and then refresh their memories by referring to the
Constitutions whenever a potential problem surfaces. The bill drafter is in
a unique position with relation to the public sector in general and the legal
community in particular because the drafter has the opportunity, with the
concurrence of the bill requester, to forestall constitutional difficulties
before they cause confusion, litigation, and expense. Frequently, a bill can
be drafted to avoid an inherent constitutional problem while still
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accomplishing the basic goals of the requester. Many bill drafting requests
arise from a particular problem as perceived by an individual or relatively
small interest group. The legislator/requester who is solicited to provide a
legislative remedy often wishes to address only the particular problem with
a minimum of governmental expense and interference. For these reasons,
problems involving equal protection of the law (Art. II, sec. 4, Mont.
Const.) and special legislation (Art. V, sec. 12, Mont. Const.) tend to recur.
Underlying these provisions is the basic precept that state policy should be
made to apply evenhandedly to all persons. These provisions, however, are
not absolute prohibitions of all forms of discrimination. The courts will
apply various standards under these provisions, depending upon the
purpose of the statute and its relationship to the type of discrimination
proposed, whether the discrimination involves a suspect classification (e.g.,
race), or whether a fundamental right (e.g., free speech) is adversely
affected or upon other considerations. Suffice it to say that whenever a
requested bill draft would, if passed and approved, confer a benefit or
impose a burden on certain individuals, groups, or classes of persons to the
exclusion of others, the drafter should consider the constitutional
implications.

Because the Legislature is in session only periodically and because of
the demands of an increasingly complex and technical society, the
Legislature sometimes finds it appropriate to delegate some of its power to
another entity. Under the separation of powers doctrine, a branch of
government may not exercise the powers properly belonging to another
branch (Art. I, sec. 1, Mont. Const.). The Legislature may provide for
Executive Branch discretion in carrying out the law only if it provides
sufficient statutory standards and criteria to guide the executive agency (/n
re Gate City S&L Ass'n, 182 M 361, 597 P2d 84 (1979), for insufficient
guidelines, and Grossman v. St., 209 M 427, 682 P2d 1319 (1984), for
sufficient guidelines). Such guidance is particularly important in the
context of administrative rulemaking through which the power to make
legislative rules having the force of law may be delegated. (See discussion
of bills granting rulemaking power in section 6-2.) On the other hand, the
Legislature generally may not interfere with the Executive Branch in the
purely administrative aspects of carrying out the law, such as by imposing
a hiring freeze or otherwise making specific staffing and resource
allocation decisions (/n re Opinion of the Justices to the Governor, 341 NE
2d 354 (1976); Anderson v. Lamm, 195 Colo. 437, 579 P2d 620 (1978)).
Further, the Legislature, within its sphere of power, must act as an entire
body and may not delegate final decisionmaking authority to a legislative
committee (State ex rel. Judge v. Legislative Fin. Comm., 168 M 470, 543
P2d 1317 (1975)).
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Legislative power and responsibility may not be abdicated to private
organizations (St. v. Holland, 37 M 393, 96 P 719 (1908)) or to the federal
government (Lee v. St., 195 M 1, 635 P2d 1282 (1981), rehearing denied,
38 St. Rep. 1931 (1981)). It is a common temptation to simply incorporate
the regulations of a private organization or federal laws or regulations into
the Montana law by reference. There is no infirmity in incorporating such
laws or regulations as they exist at the time of the Montana enactment. The
problem lies in referentially incorporating future changes in those laws or
regulations (i.e., as they may be amended from time to time) because this
has the effect of allowing an entity other than the state Legislature to amend
Montana law.

Sections 1-2-112 and 1-2-113, MCA, prohibit the Legislature from
imposing new duties on local governments and school districts without
providing funding to cover the costs of the new duties. The 1995
Legislature enacted section 1-2-114, MCA, prohibiting even the
introduction of a bill that increases local government or school district
duties without providing the requisite funding. The 1995 Legislature also
enacted section 1-2-115, MCA, which provides a means for local
governments and school districts to avoid the requirements of any bill that
is passed in violation of section 1-2-112 or 1-2-113, MCA.

The bill drafter should avoid referential incorporation of laws or
regulations "as amended"; further, when referentially incorporating such
laws or regulations as they exist at the time of enactment, this incorporation
should be expressly stated (e.g., "Eligibility criteria are those provided for
in 35 U.S.C. 405, as that statute reads on [the effective date of this act].").
For a statutory treatment of the problem of incorporation by reference in
the administrative rulemaking context, see section 2-4-307, MCA.
Incorporation by reference of other MCA sections does not present
constitutional problems and can often be used to good advantage. (See
Internal References, section 2-18.)

For discussion of the constitutional provision dealing with bill titles, see
section 4-4.

1-3. Indian Issues.

The bill drafter should consider whether the new legislation could affect
the Montana Indian tribes. Certain topics, including mining, hunting,
fishing, gambling, adoption, and taxation, may affect the Montana tribes.
The Legislative Services Division has prepared standard language to
provide notification to the tribes. See Appendix P for an example of this
form.

Additionally, the bill drafter should be aware that because of the special
status of tribal governments and certain attributes of tribal sovereignty, the
Legislature may not impose mandates on tribal governments.
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If abill relates to only one specific tribe, it is preferable to use the tribal
name whenever possible (i.e., "Crow tribe" or "Blackfeet tribe" in Code;
"Crow Tribe" or "Blackfeet Tribe" in resolutions). Otherwise, the term
"Indian" is preferred. Use of the term "Native American" is discouraged
because it is very broad and can properly apply to anyone born in America.

If a bill amends or establishes a program in which tribal governments
may be interested in participating, the applicable definition section may
need to include a definition of "tribal government". The term is usually
defined as "a federally recognized Indian tribe located within the
boundaries of the state of Montana". Federal recognition acknowledges the
special relationship existing between the federal government and a tribe,
confirms the inherent rights and self-governing powers of the tribe, and
confers specific benefits and services on the tribe through various federal
laws.

1-4. Research and Drafting.

Research and organizing are steps inherent in all writing. Bill drafting
is no exception.

Occasionally, a drafter will have the facts and law sufficiently well in
mind so that drafting can be done with little research. However, the
precision and complexity of the law usually require research.

The extent of research required depends on the complexity of the
drafting problem. The drafter must define that problem and then determine
how to achieve the purpose of the bill.

Analysis of the problem to be solved will enable the drafter to determine
the sources to consult for more information. Sources of information that
must be considered by the drafter include the state and federal
Constitutions (see Constitutionality — Statutory Provisions, section 1-2);
existing federal, state, or local statutes; case law; pending law; and
applicable federal, state, or local regulations.

The importance of reviewing existing state statutes in the area of law to
which the draft relates cannot be overemphasized. Omission of this step
often results in conflict, overlap, or redundancy, thus creating more
problems than are solved. Therefore, a determination as to which existing
statutes, if any, should be repealed or amended must be made with regard
to every bill draft. (See Use of Online Internal Reference List, section 1-8.)

Research preparation must be as thorough as time allows. A thorough
understanding of the legal and practical factors involved in a bill is
necessary to ensure production of a bill that will accomplish the purpose of
its proponent. The drafter has a professional obligation to advise the
proponent of possible legal or practical problems of which the drafter is
aware.
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No one can tell the drafter when enough research is done. The drafter
must determine when to stop gathering information and start writing.

1-5. Organization.

Organize the information at hand. Develop an outline that places the
elements of the problem in a logical pattern. A bill for only a simple
amendment to existing law will present no organizational problem. A major
new body of law will require considerable effort to guarantee clarity. Some
bill parts are so common that their placement in a bill has been
standardized. A drafter must be familiar with the standard bill format
discussed in Chapter 4 of this manual before beginning to organize the bill.

Begin to draft the bill when the work is outlined. Rewrite the bill as
often as is necessary to achieve clarity, coherence, and unity. Revise the
organization of the bill if revision contributes to clarity.

1-6. Timesavers.

There are several timesavers that may be used in preparing a draft bill.

(1) (a) The Legislative Services Division staff requires that all MCA
statute text be downloaded from the most recent database (on CD-ROM)
prepared by the Legislative Services Division. In a section of statute text,
new material must be shown as underlined and deleted material must be
shown as stricken. Under each downloaded section, there will appear a list
of any MCA locations that contain references to that section. The drafter
is responsible for checking the sections containing the references and
including in the bill draft any necessary amendments to those sections. (See
Use of Online Internal Reference List, section 1-8.)

(b) If it is impossible to download statute text from the Legislative
Services Division's database, the drafter should use the "cut-and-paste"
method by taping on a separate sheet of paper a copy of the most recent
version of each MCA section to be amended and by indicating new
language and deletions in red pen on the copy. A drafter using this method
is responsible for including all affected sections from the online internal
reference list. (See section 1-8.)

(2) Material that is completely new and that does not amend an MCA
section should not be underlined.

(3) The Legislative Services Division provides computer drafting aids,
called macros, that streamline the drafting process. Various standard
phrases and "housekeeping" (noncodified) sections, such as an effective
date or severability section, are available to drafters who use the Legislative
Services Division database.

(4) When using the cut-and-paste method to draft a large or complex
bill, it may be useful to place each section on a separate sheet of paper and
rearrange the sections until a cohesive draft is prepared. Under either the
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downloaded or the cut-and-paste method, section numbers and internal
references should not be filled in until the final arrangement is reached.

(5) At the end of the bill draft, write "End" so that it will be clear that
it is the end of the bill. Often, there are copies of background material,
preliminary drafts, or other documents attached. (Please include a
photocopy of the title page and the section text of any non-Montana act
actually cited in the bill draft text.)

(6) Bill drafts may be submitted to the Legislative Services Division by
electronic mail (preferred) or on DOS-formatted diskettes. Although the
Legislative Services Division uses WordPerfect word processing software,
files from other word processing formats may be converted to WordPerfect.
(If a drafter has a question concerning file compatibility, contact the
Legislative Services Division.) Bill drafts may also be submitted by
telefacsimile transmission. The phone number for the Legislative Services
Division telefacsimile machine is 444-3036. If this method is used, the
drafter is requested to also submit an original version of the bill draft
because a telefacsimile copy is often difficult to read and may not be fully
transmitted.

1-7. Drafting Aids.

The following serve as aids in drafting bills:

(1) Without creating a potential conflict or overlap, a bill may be
patterned after existing Montana statutes. For example, when drafting a bill
creating a board to license a particular occupation, the drafter should
examine various licensing laws for a suitable model. The drafter, however,
must be very careful to make all necessary adjustments to such a model.
Not only is it a rare case that allows near verbatim use of existing law in a
bill draft, but existing statutes are sometimes poorly organized and
unclearly worded; this is particularly true of very old statutes.

(2) Similarly, bills introduced in past sessions may be helpful. The
History and Final Status may be used to determine whether a bill on a
particular topic was introduced in that session and, if so, the bill's number.
The Office of the Secretary of State has copies of all introduced bills for all
past sessions. All versions of bills from the 1991 session up through the
most recent session are available.

When using a bill from a previous session as a "model" for new
legislation, all MCA sections must be downloaded from the existing
database to ensure that the current version of the law is being amended and
all new language (underlined in an MCA section or contained in new
sections) must be updated to ensure accurate references to the law.

(3) The printed reports and the online subject search feature available
on the LAWS (Legislative Automated Workflow System) Internet system
that displays Bill Draft Requests by Subject and Introduced Bills by Subject
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can be referenced to see whether an identical or similar bill draft or bill has
beenrequested or introduced. Each of these information sources groups bill
drafts and bills under a specific subject. The short titles can then be
checked to help detect similar bills. These services are available in early
October prior to a session.

(4) Comparison of laws of other states on the same subject is usually
very beneficial. In following a law from another state, the drafter must be
very careful to make the bill language conform to Montana law and to good
drafting practice and style. (Be especially careful to check the Constitutions
of both states. What is constitutional in another state may not be
constitutional in Montana. ) Ifthe draft submitted to the Legislative Services
Division is drawn from another state, attach a note so indicating. (If the bill
becomes law, this information will be used in a "Source" compiler's
comment included in the MCA Annotations.) Also, include a photocopy of
the title page and the section text of any non-Montana material actually
cited in the bill draft text.

(5) A list of uniform and model acts and the latest volume of Suggested
State Legislation should be checked to see if a uniform act (which is
intended to be followed exactly in substance), a model act, or a suggested
act could be used as a guide. The substance of uniform acts may not be
modified. Model acts may be modified, and they may be edited to conform
to MCA style. If not readily apparent from the draft, a note indicating the
source of the draft should be attached as explained in (4) above.

(6) If time permits, the drafter should consult with experts in the field
affected. If the bill affects a governmental or state agency, a conference or
discussion with an appropriate staff member from the agency is very
helpful and a draft of the proposal may be sent to the agency for comment.

(7) See Chapter 9 for a list of constitutional and statutory provisions and
legislative rules relating to bills.

1-8. Use of Online Internal Reference List.

When amending or repealing an MCA section, the drafter must check
the online internal reference list. This list is available to drafters who have
the capability to download MCA sections from the Legislative Services
Division database. The drafter may use a macro to access a list of
references to any particular MCA section.

Also, whenever an MCA section is downloaded, any references to that
section will be displayed directly below it. This should act as a reminder for
the drafter to carefully check the listed sections to determine whether any
of them should be amended (and therefore be included in the bill draft).

A drafter who needs information from the online internal reference list
but who does not have access to the Legislative Services Division database
should contact the Legislative Services Division.
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EXAMPLE 1: The internal reference list for section 30-4-104, MCA,
appears as follows:

Internal References to 30-4-104:

30-3-102  30-3-102 30-3-102
30-3-102  30-3-102 30-3-102
30-4A-105 30-4A-105 30-4A-105
30-9A-102

In the example above, references to section 30-4-104 appear six times
in section 30-3-102, as indicated by the six listings of section 30-3-102.
References to section 30-4-104 appear three times in section 30-4A-105. A
reference to section 30-4-104 appears once in section 30-9A-102.

When amending section 30-4-104, the drafter must read sections
30-3-102,30-4A-105, and 30-9A-102 to determine whether the amendment
to section 30-4-104 affects those sections. If a drafter is repealing section
30-4-104, it is mandatory that each section that refers to section 30-4-104
be amended to delete the references and to make any other necessary
modifications.

EXAMPLE 2: The internal reference list for section 85-7-1832, MCA,
appears as follows:

Internal References to 85-7-1832:
85-7-1833*

In the example above, the asterisk indicates that a reference to section
85-7-1832 does not actually appear in section 85-7-1833 but is included in
a larger reference, such as "85-7-1831 through 85-7-1833". If section
85-7-1832 is repealed or if it is amended so that the reference is no longer
accurate, "85-7-1831 through 85-7-1833" must be amended to read
"85-7-1831 and 85-7-1833".

The drafter must be extremely careful when renumbering subsections
within a section. For instance, if the drafter changes "1-1-101(2)(b)" to
"1-1-101(3)(c)", all references within that section and in other statutes to
"1-1-101(2)(b)" and to subsequent subsections of section 1-1-101 are
rendered erroneous.

When renumbering subsections within a section, the entire section must
be read carefully for references to subsections, such as "subsection (3)".
Such references are not listed on the online internal reference list because
the entire section number does not appear in the reference; only the
subsection number appears.
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In the same manner, all references in other statutes to the reoutlined
section must be checked for such phrases as "subsection (2)(b) of 1-1-101"
or"1-1-101(2)(b)". The drafter should use the online reference list to check
and amend, if necessary, the appropriate sections.

1-9. Bill Drafter Checklist.

Appendix R and the "Bill Drafting Request" form (available upon
request from the Legislative Services Division) provide a "Bill Drafter
Checklist" that will aid the drafter in ensuring that essential matters have
been considered. The completed checklist will also provide the Legislative
Services Division and the Legislature with useful information. If the drafter
does not have a "Bill Drafting Request" form, the checklist in Appendix R
should be copied, filled out, and attached to any bill draft submitted to the
Legislative Services Division. Each item on the list calls for a "yes", "no",
or "N/A" (not applicable) entry.







CHAPTER 2

STYLE AND LANGUAGE

2-1. Introduction.

Bills should be written in a simple, clear, and direct style, using
complete sentences and phrased for the common reader as well as for the
political or legal expert.

A poorly drafted, ambiguous bill will waste the time of citizens affected,
confuse those charged with its administration, lead to litigation, and likely
fail to accomplish the purpose of the requester. Good drafting requires
concise wording that is understandable by a person who has no special
knowledge of the subject.

If wording in a bill has to be paraphrased to make it intelligible to a
nonexpert, it needs revising. In Montana, the common-law tradition has
manifested itself in the timeworn, nonessential phrases and rhetorical
flourishes found in our older legislative enactments. The suggestions
contained in this chapter are designed to help the drafter avoid the most
common faults in style and language evident in some of our present law.

As authority for basic rules of writing, the Legislative Services Division
uses the latest edition of the United States Government Printing Office
Style Manual and The Gregg Reference Manual, Tenth Edition, by William
A. Sabin. Compounding of words is done according to the Style Manual
and according to agency guidelines.

Generally, the ordinary rules of grammar apply to legislative writing;
however, in a few instances, a departure from common usage is followed.

2-2. Word Choice Generally.

The objective in legislative drafting is to make the final product as
precise and understandable as possible. There are hundreds of expressions,
legal and otherwise, that can be simplified. In general:

(1) never use a long word if a short one will do;

(2) if it is possible to omit a word and preserve the desired meaning,
always omit it; and

(3) never use a foreign phrase, a scientific word, or a jargon word if
there is an everyday English equivalent.

Remember that the bill must be both precise and clear. While striving
for unstilted, clear, natural expression, the drafter must avoid becoming
conversational. In conversation, the speaker reserves the right to explain
what is meant. The drafter is not granted such a right. The entire meaning
of'abill could be determined by the choice of one key word, so words must
be chosen carefully.

An example of the kind of word choice to avoid is the conversational
verb construct. This verb form appears most regularly as the combination
of an accepted verbal base ("speed") and an accepted preposition ("up").




12 Style and Language

The resulting formulation ("speed up") is a conversational term
unacceptable in bill drafting.

2-3. Tense.

Use the present tense. The law speaks in the present, and each law is
designed to give a rule for the continuing present. The present tense is a
simple and natural form of expression. "The present tense includes the
future as well as the present." (See section 1-2-105(1), MCA.)

preferred A defendant in a criminal action is presumed to be innocent
until the contrary is proved. When there is reasonable doubt
whether guilt is satisfactorily shown, the defendant is
entitled to an acquittal. (Present tense)

avoid A defendant in a criminal action shall be presumed to be
innocent until the contrary shall be proved. When there is
reasonable doubt whether guilt shall be satisfactorily
shown, the defendant shall be entitled to an acquittal.
(Future tense)

2-4. Mood.

Use the indicative mood. The drafter should avoid using the false
imperative. The word "shall" should not be used to state a legal result or
fact.

preferred The term "commission" means the capitol restoration
commission.

avoid The term "commission" shall mean the capitol restoration
commission.

preferred A person who violates [sections 1 through 5] is guilty of a
misdemeanor.

avoid A person who violates [sections 1 through 5] shall be guilty

of a misdemeanor.

2-5. Shall, Must, and May.
Avoid using will, should, and ought.

Shall
Use "shall" when imposing a duty on a person or entity. (Active) (See
exception in section 4-16.)
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example The licensee (department, judge, court) shall give the
debtor a copy of the signed contract.

Must
Use "must" when the subject is a thing rather than a person or entity.
(Passive)

preferred The information must be set forth in the application.
avoid The information shall be set forth in the application.
preferred The application must contain the applicant's name.
avoid The application shall contain the applicant's name.

Use "must" when the subject is a person or entity that is acted upon.
(Passive)

preferred The judge must receive the application by the deadline.
avoid The judge shall receive the application by the deadline.

Use "must" to express requirements about what a person or an entity
must be or have rather than what a person or entity must do.

preferred A candidate must be designated by the board and must be

18 years of age.
avoid A candidate shall be designated by the board and shall be
18 years of age.
preferred The nominee must meet the requirements of 37-3-305.
avoid The nominee shall meet the requirements of 37-3-305.
preferred The applicant must have a master's degree.
avoid The applicant shall have a master's degree.
preferred The members of the committee must include four physical

therapists.
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avoid The members of the committee shall include four physical
therapists.
preferred The sheriff must become a member of the panel.
avoid The sheriff shall become a member of the panel.
May
Use "may" to confer a discretionary right, privilege, or power.
example The applicant may renew the application.
May not

Use "may not" to express a prohibition.
Use "may not" if the verb that it qualifies is in the active voice.

preferred The applicant may not submit more than one application.
avoid The applicant must not submit more than one application.
preferred The applicant may not be a convicted embezzler.
avoid The applicant shall not be a convicted embezzler.

Mandates and prohibitions
When qualifying a verb in the active voice, "shall" is used as mandatory
and "may not" or "may only" as prohibitory.

preferred The applicant shall sign the application.

avoid The applicant must sign the application.

preferred The applicant may not submit more than one application.
avoid The applicant must not submit more than one application.
avoid The applicant shall not submit more than one application.
preferred The applicant may submit only one application.

Whenever possible, use "shall" only in an imperative or mandatory
sense and "may" in a permissive sense. When a right, privilege, or power
is conferred, "may" should be used.
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Do not use "shall" to confer a right because that implies a duty to enjoy
the right.

preferred The officer is entitled to an annual salary of $40,000.
avoid The officer shall receive an annual salary of $40,000.
preferred The annual salary is $40,000.

avoid The annual salary shall be $40,000.

2-6. Negatives.
"Nor" may be used alone as a conjunction or with "neither".

Do not use "nor" in the same clause with any other negative; use "or"
instead.

correct There are no pens or pencils in the storeroom.
incorrect There are no pens nor pencils in the storeroom.
2-7. Voice.

Whenever possible, draft in the active voice instead of the passive.
preferred The board shall appoint a director. (Active)
avoid A director must be appointed by the board. (Passive)

The active voice gives the agent, the doer, its logical position before the
verb.

2-8. Number.
Use the singular instead of the plural when possible. The singular
includes the plural. (See section 1-2-105(3), MCA.)

preferred A defendant in a criminal action is presumed innocent until
the contrary is proved. (Singular)

avoid Defendants in criminal actions are presumed innocent until
the contrary is proved. (Plural)

2-9. Articles and Demonstrative Adjectives.
"A person who violates" is preferred to "any person who violates",
"each person who violates", or "all persons who violate". Consistent use of
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the articles "a" or "an" results in smoother writing and more precise
expression.

There are phrases that require the indefinite article to be omitted,
especially after a negative. The negative supersedes the article by including
it. An example is "No more expeditious way can be found", not "No more
expeditious a way". Whenever possible, the extra article should be avoided.

"Such" or "said", as in "such person" or "said board", should also be
avoided. "Said" is archaic and should never be used. Usually "such" can be
avoided by referring to "the board", "an institution", "a person", "these
laws", etc., or by employing the appropriate pronoun, such as "it".
However, "such" may be needed occasionally to identify the thing to which
it refers and should be used if necessary to avoid ambiguity.

2-10. Pronouns.

Use a pronoun only if its antecedent (the word for which the pronoun
stands) is unmistakable. A pronoun must agree with its antecedent in
number and person.

Use a plural pronoun when the antecedent consists of two nouns joined
by "and" and a singular pronoun when the antecedent consists of two
singular nouns joined by "or" or "nor". When "or" or "nor" joins a singular
noun and a plural noun, a pronoun should agree in number with the nearer
noun. However, strict application of this rule can distort meaning, so it is
usually best to try to make the construction plural.

avoid The parents or guardian of a person alleged to be
developmentally disabled has the right to have the person
examined by a professional person of his choice ("his"
supposedly refers to "guardian" but could also refer to the
developmentally disabled person).

preferred The parents or guardians of a person alleged to be
developmentally disabled have the right to have the person
examined by a professional person of their choice.

2-11. Gender.

The Legislative Council has adopted a policy that all bills be drafted
using gender-neutral terms. For example, in referring to a person who
writes a statute, refer to the "drafter", not the "draftsman". An example of
this type of gender neutrality can be found in the Workers' Compensation
Act, in which the term "workers' compensation" was formerly referred to
as "workmen's compensation". Creating an artificial gender-neutral term is
unacceptable. Referring to a presiding officer as a "chair" or "chairperson"”
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is an example of the use of an artificial designation. Use "presiding officer"
instead.

Do not use gender-based pronouns. There are two easy methods that the
drafter may employ to avoid using gender-based pronouns. The first
method omits the use of the pronoun. For example, instead of saying "A
board member is entitled to $50 for each day that he attends a board
meeting", say "A board member is entitled to $50 for each day of
attendance at a board meeting". The second method is to repeat the noun
instead of the pronoun. For example, instead of saying "If the director
determines that the plan does not meet statutory requirements, he shall
adopt a temporary plan", say "If the director determines that the plan does
not meet statutory requirements, the director shall adopt a temporary plan".

The use of a combination of gender-specific pronouns is not an
acceptable method of using gender-neutral language. For example, a drafter
may not use "he or she", "his or her", or "he/she".

WAYS TO MAKE TERMS GENDER-NEUTRAL

OLD TERM GENDER-NEUTRAL TERM
actor no change
airman aircrew member

alderman city council member
boatman boater
bondsman bonding agent
brakeman brake tender
brother sibling
brotherhood fraternal organization
busboy busperson
businessman business person
businessmen business people (persons)
care of himself provide self-care
chainman surveyor's assistant
chairman presiding officer (not chair)
clergyman member of the clergy
co-ed student
committeeman committee member
congressman member of the house

of representatives
councilman council member
craftsman skilled worker or artisan
dairyman dairy producer
daughter child

doorman

door attendant
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OLD TERM

draftsman

eight-man board
enlisted man

entryman

father

ferryman

fieldman

fireman

fisherman

flagman

foreman

foreman (jury)
fraternal organization
fraternity

grandfather, grandmother
grandfather clause
guardsmen
headmaster

his own

holds himself out to be

housewife
human
husband
husbandry
journeyman
landlord
layman's terms
layman
maiden name
mailman, postman
manhole
man-induced
mankind

manmade

manned, unmanned
manpower

Style and Language

GENDER-NEUTRAL TERM

drafter

eight-member board

enlisted person

no change

parent (some exceptions)

ferry operator

field worker

firefighter

angler

flag person

lead supervisor

jury supervisor

no change

no change

grandparent

no change

guard members

no change

the person's own

a person represents to the public that
the person is

homemaker (not housespouse)

no change

spouse

no change

no change

no change

plain language

layperson

birth name

mail carrier

no change

artificially induced

humanity, humankind, the human
race, people, society

artificial, synthetic, constructed,
manufactured (changes caused by
human activity)

staffed, unstaffed

personnel, staffing, workforce, labor
force, labor supply
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manslaughter
marksmanship
materialman's lien
matron
midwife
militiaman
mother
motorman
nurseryman
nursemaid
ombudsman
parts man
patrolman
poetess
policeman
postmaster
poundmaster
quartermaster
remainderman
repairman

salesman, salesmen
serviceman

signal man

sister

son

spokesman
sportsman
recreational user

statesman

stepfather, stepmother

stockman
supporting himself
thresherman
tillerman
tradesman
trainman

unable to care for himself
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GENDER-NEUTRAL TERM

no change

no change

use "construction lien" if possible
jail guard

no change

militia member
parent (some exceptions)
driver

nursery operator
child-care provider
no change

parts person

patrol officer

poet

police officer

no change

no change

no change

no change

repair worker

repairer

salesperson, salespeople
service member
signaler

sibling

child

representative

hunter or angler
outdoor recreationist
conservationist
government leader
stepparent
stockgrower
providing self-support
thresher

tiller operator

skilled worker

train operator

train worker

train crew member
unable to provide self-care
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OLD TERM GENDER-NEUTRAL TERM
vestryman vestry member
warehouseman warehouse agent
warehouse worker warehouse operator
watchman security guard
weighmaster no change

widow, widower surviving spouse
wife spouse
workmanlike,

workmanship no change
workingmen workers

yardmen yard workers

2-12. Redundant Adjectives and Adverbs.

Avoid adjectives such as "real", "true", and "actual" and adverbs such
as "duly" and "properly". Because these ideas are normally implied,
expressing them in some instances creates doubt that they are implied
elsewhere. (Reed Dickerson, Legislative Drafting, pages 86 and 87.)

preferred The applicant shall write the applicant's age in the
appropriate blank.

avoid The applicant shall write the applicant's actual age in the
appropriate blank.

2-13. Consistency.

To avoid confusion, the drafter must be consistent in word usage. For
instance, if the drafter uses "employee" in one section, "worker" should not
be used in another section merely for the sake of literary variety. ("Poetic
licenses" are never issued to bill drafters.) Also, the drafter should not use
the same word to denote different things.

2-14. Provisos.

Provisos are clauses introduced by "provided, however", "provided
that", "provided further", and "provided always"; they should be avoided.

The word "provided" has been so overworked in legislative drafting that
it has no definite meaning. Little, if any, significance is given to the word
"provided". It must be defined by the court before it can be interpreted.
"The word 'provided’, when used in a legislative enactment, may create a
condition, limitation, or exception to the Act itself, or it may be used
merely as a conjunction meaning 'and' or 'before', and as to what sense the
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word was used must be determined from the context of the Act." (State ex
rel. Bd. of County Comm'rs v. Bruce, 104 M 500, 516, 69 P2d 97 (1937))

Introduce an exception or limitation with "except that", "but", or
"however" or, better yet, simply start a new sentence. If there are many
conditions or exceptions, they should be placed in a separate subsection or
in a tabulated list at the end of the sentence.

2-15. The Exception.

The exception is used to exempt something from the application of the
law and should be stated precisely in order to describe only those persons
or things intended to be excepted. The direct statement should include all
persons and things to be covered by the rule. If there is a simple exception
to the rule, the exception may be placed at the end of the rule.

example A license must be obtained by each person except a
person who:
(1) is 65 years of age or older;
(2) has resided in the state for less than 1 year; and
(3) claims. . . ..

The preferred construction is to place the exception in a separate
subsection and incorporate it by reference into the subsection stating the
rule.

example (1) Except as provided in subsection (2), the board
may . ...
(2) [Sections 2 through 6] do not apply to . . . .

2-16. Use of "That" or "Which".

The word "that" begins a restrictive clause that:

(1) restricts, limits, or describes the word modified; and

(2) is necessary to identify the word modified.

The meaning of the sentence is not complete without the "that" clause.
The clause is essential rather than parenthetical, so commas should not be
used to enclose the clause.

example A fence that conforms to the provisions of 8§1-4-101 is a
legal fence.

The word "which" begins a nonrestrictive clause that:

(1) does not restrict the word modified; and

(2) gives additional, supplemental, or descriptive information about the
word modified.
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The meaning of the sentence is complete without the "which" clause, so
commas should be used to enclose the clause.

example A fence, which may be a legal fence according to the
provisions of 81-4-101, must be built within 30 days after
receiving the permit.

The term "which" is relatively uncommon in good bill drafting because
nonessential information is usually inappropriate for statutory language.

2-17. If, When, Where, or Whenever.

The word "where" denotes place only.

If the application of a provision of an act is limited by the single
occurrence of a condition that may never occur, use "if" to introduce the
condition, not "when" or "where".

example If the suspect resists arrest, the officer may use force to
subdue the suspect.

If the condition may occur more than once with respect to the object to
which it applies, use "whenever", not "if", "when", or "where".

example Whenever the officer receives a call, the time must be
noted in the officer's report.

If the condition is certain to occur, use "when", not "if", "where", or
"whenever".

example When the statute takes effect, all pending proceedings must
be dismissed.

2-18. Internal References.

Prior to 1979, creation of internal references to other sections, parts, or
chapters of the Code was discouraged in bill drafting because of the rule of
Gustafson v. Hammond Irrigation District, 87 M 217,287 P 640 (1930). In
Gustafson, the court held that reference to a statute is as that statute existed
at the time of its adoption and subsequent repeal or modification of the
statute does not affect the reference to the statute in another statute. This
rule had the effect of requiring the statutory researcher to trace through the
Session Laws to determine when each internal reference was created and
how the referenced section read at that time. At the request of the Code
Commissioner, the 1979 Legislature amended section 1-2-108, MCA, to
add a subsection (2) reversing the Gustafson rule. The use of internal
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references is, therefore, no longer flatly discouraged and can often be used
to provide brevity. However, see St. v. Conrad, 197 M 406, 643 P2d 239
(1982), for discussion of the applicability of this statute to criminal matters
involving retroactive application of an internal reference. (Note that the
retroactivity issue was resolved by 1983 amendment subsequent to
Conrad.) Avoid overusing internal references because it is difficult to
comprehend a section of the law when it has to be read together with many
other sections. For discussion of related issues, see section 2-19.

2-19. Use of "This Act".

Use of the words "this act" should be avoided except in noncodified
sections (see section 4-2). As discovered during the recodification process,
"this act" often creates a problem because the word "act" must be changed
to an appropriate term, such as "title", "chapter", "part", or "section".
References to "this act" may be avoided by substituting references to
specific bill sections that are permanent and that will be codified (e.g.,
"[sections 1 through 24]" when sections 25 and 26 are a repealer section
and an effective date section).

It is particularly important to avoid use of "this act" if a bill contains
amendments to existing MCA sections because technically the act includes
only the deletions or additions, or both, to the amended MCA sections and
not the remainder of those sections. Therefore, use of "this act" could cause
confusion concerning its specific reference and present difficulties in
changing "this act" to an MCA reference during codification. In such cases,
specific references (whether to the MCA sections being amended, other
MCA sections, parts, or chapters, new bill sections, or any appropriate
combination thereof) must be substituted for "this act". For the same
reason, when referring to an MCA section that is being amended, reference
must be made to the MCA section number, not the bill section number; to
refer to the bill section is to refer only to the amendment, which creates
ambiguity and difficulty in codification.

This admonition does not apply to use of "this act" in temporary
sections that will not be codified, such as effective date and transition
sections.

2-20. Words to Be Avoided.

The left-hand column of the following list includes some words and
phrases that should be avoided unless there are special reasons to the
contrary. Some are flowery, some are archaic, and some are vague; all lack
the precision needed for clear expression. The words in the right-hand
column are those that the average reader understands more readily.
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AVOID

absolutely null and void
and of no effect
aforesaid; aforementioned;
beforementioned
afforded or accorded
and/or

any and all

as (in clauses of reason)

at such time as

at the time of death

attorney- and
counselor-at-law

be and the same is hereby

bonds, notes, checks, drafts,
and other evidences of
indebtedness

bring an action

carry out

chairman

constitute and appoint

deal with

deem

does not operate to

due to (normally used only
after some form of the
verb "to be")

during such time as

during the course of

each and all

employ (meaning to use)

enter into a contract with

every

every person; all persons

evidence, documentary or
otherwise

evince

examine witnesses and
hear testimony

fail, refuse, or neglect

feasible

USE

void

the; that; those (see "hereinafter")

given

either X or Y, or both; X and Y or

either of them
(either word)
because
when; whenever
when the person dies

attorney
is

evidence of indebtedness

sue

execute; complete; administer
presiding officer

appoint

address; conduct

consider

does not

because
while

during
(either word)
use

contract with
each

a person

evidence
show

take testimony
fail
practicable; workable
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AVOID

formulate

for the duration of

for the purpose of

for the reason that

forthwith

from and after

full and complete

full force and effect (use
with regard to surety
bonds)

give consideration to

give recognition to

have knowledge of

have need of

he or she; his or her;
he/she

hereafter

hereinafter; hereinbefore;

hereinabove; above; below;

following; preceding

in case

in cases in which

in order to

in the event that

in sections 1-1-501 to
1-1-511, inclusive

institute; initiate

insure (verb, to make sure)

is able to

is applicable

is authorized to

is binding upon

USE

make

during

for

because
immediately
after

full

force; effect
consider
recognize
know

need

refer to the subject - "the licensee",
"permitholder", etc.

after [the effective date of this act];
after (calendar date)

(these are objectionable when
referring to the position of a
section or other statutory
provision; if reference is
necessary, specify the chapter,
part, section, or subsection by
number)

if

when; if; whenever

to

if

in 1-1-501 through 1-1-511
begin; start

ensure

can

applies

may

binds

25
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AVOID

is defined and shall be
construed to mean

is dependent on

is directed to

is empowered to

is hereby authorized and
it shall be the person's
duty to

is hereby vested with
power and authority
and it shall be the
person's duty in carrying

out the provisions of this

part to
is required to
is unable to
it is the person's duty to
it is lawful to
law passed
legislative assembly
make application
make payment
make provision for
matter transmitted
through the mail
means and includes
member of a partnership
modify
monies, moneys
Native American
necessitate
none whatever
not later than
null and void
occasion (verb)
of a technical nature
ordered, adjudged, and
decreed
or, in the alternative

party

Style and Language

USE

means
depends on
shall
may

shall

shall

shall
cannot

shall

may

law enacted
legislature
apply

pay

provide for

mail
means; includes
partner
change
money
Indian
require
none; no
before
void
cause
technical

ordered
or

person (unless referring to a party
to a suit or action)
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AVOID

per annum
per centum
per day
per foot
per hour
period of time
person of suitable age
and discretion
pled
prosecute its business
proven
provided (conjunction)
provided, further; provided,
however; provided that

provision of law

registered or certified mail

render (meaning to give)

retain

revenues

rules and regulations

said (as adjective)

same

shall have the power to

since (in clauses of reason)

sole and exclusive

speed up

subdivision; clause;
paragraph

subsequent to

such

terminate
the place of abode
to wit

unless and until
until such time as
utilization
whatsoever
whensoever

USE

a year
percent

a day

a foot

an hour
period; time

adult (or state age)
pleaded

conduct its business
proved

if; but

if; except; but; however (or start a
new sentence)

law

certified mail

give

keep

revenue

rules (or, if federal, regulations)

the; that; those

it

may

because

exclusive

hasten; expedite

subsection

after

(do not use if an article can be used
with equal clarity)

end

residence

(this is verbiage; delete it or use
"namely")

unless; until

until

use

whatever

when; if; whenever
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AVOID USE

wheresoever where

while (in clauses of reason) although, because
whosoever whoever
whomsoever (archaic; improper)

2-21. Citations.
(See also section 3-1(8) and examples.)

(1) Code

The statutes of Montana are cited as the "Montana Code Annotated" or
"MCA". The Code is arranged topically by title (see preface to the MCA)
and is further subdivided into chapters, parts, and sections. Section 1-2-108,
MCA, provides that a statute that refers to another portion of the Code is
presumed to refer to the Montana Code Annotated. Therefore, the
designation "Montana Code Annotated" or "MCA" is omitted within the
Code or within material intended to be codified, but it is generally used in
other references. Section 1-2-108, MCA, also provides that a reference to
a portion of the Code is presumed to be a reference to that portion as it may
be amended. In other words, no reference to year of enactment or
amendment is necessary to cite the MCA.

(a) in bills, " . . . as provided in Title 19, chapter 5, part 4, .. ."
(b) in resolutions or preambles, " . . . as provided in section 19-5-401,
MCA, ..."

(2) Montana Constitution and Federal Constitution

The state Constitution is formally cited as "The Constitution of the State
of Montana" and more usually cited as "the Montana constitution" in Code
or "the Montana Constitution" in other references. The Montana
Constitution is arranged topically in articles and sections.

(a) in bills, " . . . as provided in Article IX, section 5, of the Montana
constitution . . ."
(b) in resolutions or preambles, " . . . as provided in Article IX, section

5, of the Montana Constitution . . ."

The federal Constitution may be cited as "the United States
constitution”" in Code and as "the United States Constitution" in other
references.
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(a)inbills, ". . . as provided in Article II, section 1, of the United States
constitution . . ."

(b) in resolutions or preambles, ". . . as provided in Article II, section 1,
of the United States Constitution . . ."

(3) Session Laws

Session laws are the compilation of all legislation passed into law by a
specific legislative session. Session laws are arranged by legislative session
year and are divided into chapters, which are further divided into sections.

(a) "Chapter 5, Laws of 2007, . . ."
(b) " ... section 2, Chapter 5, Laws of 2007, .. ."
(c)"...section 5, Chapter 1, Special Laws of December 2008, . . ."

(4) Rules
Official rules are occasionally cited in legislation.
(a) "Rule 4D, Montana Rules of Civil Procedure, . . ."
(b) "Rule 26(b)(4)(A) through (4)(C), Montana Rules of Civil
Procedure, . . ."
(c) "Rule 202(b), Montana Rules of Evidence, . . ."
(d)"ARM 4.5.101 .. ."
(e) "Joint Rule 40-110 refers . . ."

(5) Federal Materials
Federal materials are occasionally cited in legislation.
(a) "18 U.S.C. 922" (no section symbol or word "section")
(b) "42 U.S.C. 409(b) and (d)"
(c) "Titles 10 and 32 of the United States Code"
(d) "42 U.S.C. 1396a(e)(2)(A)(ii) through (e)(2)(C)(x)"
(e) "42 U.S.C. 7401, et seq. (1988 & Supp. 11 1990), .. ."
(H) "10 U.S.C. 672(a), (d), or (g), 10 U.S.C. 673,10 U.S.C. 673b, .. ."
(g) "50 App. U.S.C. 460"
(h) "CERCLA, 42 U.S.C. 9601, et seq., . . ."
(i) "49 CFR, part 4, 301 and 302, federal class C, . . ."
(j) "42 CFR, part 441, subpart G, . . ."
(k) "21 CFR 103.31 and 23 CFR"
(1) "Subchapter V of the federal Clean Air Act"
(m) "Subchapter IV of the Social Security Act"
(n) "subchapter S. of the Internal Revenue Code"
(o) "section 125 of the Internal Revenue Code"
(p) "section 501(c)(3) of the Internal Revenue Code, 26 U.S.C.
501(c)(3), as amended, . . ."
(q) "Public Law 100-485"
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(r) "section 2 of Public Law 99-145"
(s) "authorized by Chapter 28, Subchapter IV, Part B, 20 U.S.C. 1071,
et seq., Part C, 20 U.S.C. 1078aa, et seq., . . ."

(6) M