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Introduction The Department of Environmental Quality (DEQ) was created in 1995

by the 54th Legislature through reorganization of environmental and

natural resource agencies.  Questions were raised during the 1997

legislative session relating to the impact of this agency reorganization. 

Specifically, these questions related to the effect on the Permitting &

Compliance Division (PCD) at DEQ.  In addition to these issues, the

Environmental Quality Council questioned aspects of DEQ operations. 

Based on these two requests, the Legislative Audit Committee approved

a performance audit of the PCD at DEQ.

Audit Objectives and
Scope

Our review focused on the overall impacts on division operations after

reorganization.  Audit scope addressed the following questions:

1. Is management decision-making since reorganization consistent with
regulatory policies and requirements?

2. Following reorganization, are management controls in place to
improve continuity and coordination between programs?

3. Has reorganization impacted public access to records and
dissemination of information?

4. How have staffing issues impacted division operations and program
priorities since reorganization?

5. Has reorganization affected customer satisfaction?

6. How has reorganization affected program permitting and
compliance?

Audit testing included:

˜ Survey of 450 members of the regulated community.
˜ Review of 112 permitting and compliance program files.
˜ Interviews with 86 PCD employees. 
˜ Observation of compliance inspections and program meetings.
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Bureau Management
Memorandums

Our review focused on overall impacts to division operations.  However,

we identified important issues relating to specific programs which

warranted DEQ management attention.  Management responded to each

of these issues and outlined steps for addressing concerns noted.  Issues

were identified in each of the five bureaus within PCD and included:

-- Need to formalize program procedures.
-- Noncompliance with program statutes and requirements.
-- Limited documentation of key program decisions.

General Background DEQ was formed by combining environmental programs and

administrative functions from three different state agencies: the

Department of State Lands, the Department of Natural Resources and

Conservation, and the Department of Health and Environmental

Sciences.  This new agency administers most of the state programs that

regulate and enforce environmental quality.  Programs which had been

structured and budgeted along categorical lines (air, water, etc.) have

been replaced with programs structured along functional lines

(enforcement, permitting, remediation, etc.).

There are approximately 150 FTE within the PCD.  These FTE are

responsible for reviewing and assessing all environmental applications,

determining control measures needed to ensure program compliance,

and preventing conditions detrimental to public health and the

environment.  The division prepares environmental review documents to

comply with the Montana Environmental Policy Act.  PCD goals

address areas such as designing programs to issue complete, accurate,

and environmentally sound permits within statutory timeframes. 

Compliance goals include conducting inspections and monitoring

reviews to ensure all facilities regulated by the division operate in

compliance with permit conditions and state laws.

Organizational Controls Due to concerns raised by legislators, past audits, and the public, audit

testing was designed to evaluate management controls within PCD. 

Overall, we found the PCD established basic management controls

including:
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-- Management decision-making.
-- Organizational controls.
-- Planning controls.

We identified areas where controls could be improved.  The following

list highlights these areas:

˜ Develop administrative policies and procedures.
˜ Develop policies and procedures on public notification.
˜ Identify practices which could be shared with other programs.

Staffing Impacts Due to legislative questions and public concerns, we examined staffing

impacts on the PCD resulting from reorganization.  Controls reviewed

included methods for addressing trends in staff turnover, efforts to

ensure consistency between various technical staff throughout the

division, and methods used to supervise reorganizational changes.  We

believe DEQ should address the following areas to resolve staffing

impacts.

Staff Turnover Not
Excessive

A common occurrence in any public workforce is turnover.  Individuals

change employment for various reasons including career advancement,

relocation, dissatisfaction with work, transfer to the private sector, and

personal reasons.  We examined DEQ turnover statistics and found the

turnover rate appears to be relatively constant.  Turnover fluctuated

about three percent over the last three years, and is comparable to the

statewide average.  Transfers within the department also remained fairly

constant.  Based on our review, there have been impacts on program

operations including workload backlogs, delays in program activities,

and increased program expenses due to use of contracted services. 

These are normal effects and impact all programs in public agencies. 

As a result, turnover at DEQ does not appear excessive.

Review Position
Descriptions

The reorganization of three state agencies into one department created a

need for comparing consistency between position descriptions (PDs). 

We selected a sample of positions to examine responsibilities,

supervisory duties, knowledge, skills, and abilities.  Based on our

review, there appears to be inconsistencies in some PDs, both within

programs and across programs within PCD.  Differences in PDs can

create differences in classification, which usually results in different pay
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amounts.  Pay inequities may exist if PDs do not reflect actual job duties

and responsibilities.  Department management should conduct a

division-wide review of positions to determine which positions are

similar among programs.

Address Staff Supervision During our review, we noted differences between designated duties and

staff performance, but supervisors were unable to explain or justify the

variances.  Without feedback on activities, it is difficult for staff to

determine if performance is appropriate and program activities meet

agency goals.  Program supervisors have not made staff supervision and

evaluation a priority.  As part of reorganization, management should

establish a process for effective employee supervision and evaluation,

focusing on emphasizing the need for ongoing supervision and feedback

to staff.

Impacts on Permitting
and Compliance

A primary purpose of this audit was to examine how reorganization

impacted DEQ permitting and compliance programs.  Our review

included identifying efficiencies achieved by consolidating permitting

and compliance activities into a single organization.  Therefore, we

focused our examination on program processes to evaluate the extent of

and further need for streamlining procedures.

Program Permitting
Processes

PCD administers numerous environmental programs through the

issuance of permits, licenses, registrations, accreditations, plan

approvals, etc.  To assess permitting processes, we examined activities

initiated from July 1, 1997 through June 30, 1998.  In general, we found

permitting process changes as a result of or following reorganization

were minimal.  Most permitting process timeframes and milestones are

controlled by statutory and/or administrative rule criteria.  These criteria

did not change with reorganization.  We identified areas where changes

in procedures could streamline activities and address inconsistencies

between programs.
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Review MEPA Policy and
Documentation Variations

As part of our review, we compared procedures used by each program to

comply with the Montana Environmental Policy Act (MEPA).  All

programs operate under the MEPA statute, therefore, we examined how

the process was incorporated into the new PCD structure to see if

streamlining or sharing of resources occurred.  We found each program

is generally responsible for completing their own MEPA analysis.  We

noted many programs developed individual forms and processing

procedures for addressing MEPA.  By comparing program procedures,

we identified inconsistencies and MEPA noncompliance.

We believe this is an area where a thorough review could help the

division strengthen program permitting processes and address the

purpose of reorganizing these programs into one division.  DEQ should

develop a work plan to address program inconsistencies and to ensure

overall compliance with MEPA.

Segregate Mine Bonding
Duties

PCD programs are required to establish a variety of financial assurance

options including:  performance bonds, insurance, letters of credit, trust

funds, corporate guarantees, and demonstrations of financial viability. 

Each program is responsible for completing their own bond or financial

assurance review.  We found program technical staff perform all aspects

of this review, including assessing reclamation and/or closure cost

estimates, conducting periodic reviews of financial activity,

recommending reductions or increases in dollar amounts held, and

approving release of bonds or financial assurance.

Separation of the responsibility for the technical review of reclamation

or corrective action proposals from financial assurance determinations

could improve program management controls and assure independent

review.  With stronger controls in this area, the state’s risks of

inadequate financial assurance for environmental reclamation and/or

closure requirements could be reduced.  The department should

segregate duties of bond management in the permitting programs within

PCD.
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Standardize Permitting
Process

During our review, we identified issues where consistency between

programs could improve permitting process efficiency and affect

potential process streamlining.  Survey response comments identified

the need to increase consistency and streamline permit processing

documentation.  While there may be legitimate reasons for distinct

program approaches, standardized procedures, where appropriate,

would assist staff in meeting the needs of the regulated community and

the public.

Program Compliance
Processes

We examined PCD program compliance processes to identify the impact

of reorganization.  We found most changes to compliance processes

resulted from the separation of enforcement responsibilities and the

establishment of the Enforcement Division.  We noted areas where we

believe additional changes or improvements could be made to the

compliance processes.

Outline Compliance Policies
and Procedures

For most programs, compliance processes include providing technical

assistance, inspecting sites/facilities, reviewing required activity reports,

and developing noncompliance findings to determine whether they

represent violations of statute, rule, or permit requirements.  Based on

discussions with staff and review of files, we identified areas where

general compliance inconsistencies exist between programs.  Examples

of variations include:

-- Communicating compliance inspection findings.
-- Use of warning memorandums and tracking of minor

noncompliance.
-- Notifying owners/operators of violations.
-- Documentation of follow-up and resolution of noncompliance.
-- Notification of the intent to pursue enforcement penalties.
-- Excluding a program from the consolidation of enforcement

activities.

We believe differences between individualized compliance procedures

does not achieve effective reorganization.  The division should outline

general PCD compliance policy and procedures to ensure consistency

between programs.
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Share Noncompliance and
Violation Information

For sites/facilities with permits from multiple programs, staff in one

program are seldom aware of noncompliance documented by staff in

another program.  Several programs established internal tracking of

noncompliance, however, other program staff do not have access to this

information.  Staff, particularly in programs with shared compliance

responsibilities, should be aware of situations where another program or

staff recently identified noncompliance, issued a violation notice, or

imposed a penalty on a site/facility they are about to inspect.  Program

staff indicated with the current approach, site visits may be completed

only to find out about a complaint which could have been investigated

simultaneously.  The division should develop procedures to ensure

program staff are aware of current complaint investigation activity.

Review Program
Compliance Priorities

Permitting activities are generally controlled by statutory timeframes. 

Therefore, those activities receive higher priority for most programs. 

Some programs have recognized the need to address program priorities,

including compliance activities.  Other programs have not identified

their highest risk sites/facilities and in some cases address lower

compliance priorities.  We identified several concerns regarding

priorities including:

-- Outdated workload assignments and staff distribution.
-- Inability to complete all compliance requirements.
-- Inconsistent compliance and incident protocol.

When program priorities are unclear to staff, the division’s ability to

assure compliance is reduced.  Based on the amount of compliance work

possible, it is important for management to assure workload

prioritization occurs.  The division should establish procedures for

ongoing review of program priorities to ensure workload assignments

are based on a determination of the highest risk environmental

compliance requirements.
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Introduction The Department of Environmental Quality (DEQ) was created in 1995

by the 54th Legislature through reorganization of environmental and

natural resource agencies.  Questions were raised during the 1997

Legislative Session relating to the impact of this agency reorganization. 

Specifically, these questions related to the effect on the Permitting and

Compliance Division (PCD).  In addition to these issues, the

Environmental Quality Council questioned aspects of DEQ operations. 

Based on these two requests, the Legislative Audit Committee approved

a performance audit of the PCD at DEQ.

Audit Objectives Our review focused on the overall impacts on division operations after

reorganization.  Audit scope addressed the following questions:

1. Is management decision-making since reorganization consistent with
regulatory policies and requirements?

2. Following reorganization, are management controls in place to
improve continuity and coordination between programs?

3. Has reorganization impacted public access to records and
dissemination of information?

4. How have staffing issues impacted division operations and program
priorities since reorganization?

5. Has reorganization affected customer satisfaction?

6. How has reorganization affected program permitting and
compliance?

Areas which impact more than one program are addressed in this report. 

Specific program issues were formally communicated to DEQ.

Audit Scope To address our objectives, we documented changes in PCD activities

resulting from department reorganization.  We reviewed laws and rules

relating to the programs administered by PCD.  Proposed legislative

changes and budget documents were examined to note any pending

changes.  Program organization charts and activity reports were

obtained.  Department information on staff turnover, procedures for
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standardizing job descriptions and classifying new positions was

gathered.  We also reviewed prior audit reports.

We conducted preliminary interviews with agency staff to determine the

general processes and requirements of PCD programs, what information

was available, and any ongoing concerns.  Administrative support staff

were interviewed to determine file controls and information processes.

Audit testing was designed to address our objectives on a division-wide

basis.  Rather than focus on specific programmatic issues, we examined

overall division progress in addressing program efficiencies available

through department reorganization.  Any resulting permitting or

compliance changes were highlighted.  The following list summarizes

our testing in these areas.

> Input was received from the regulated community through 194

responses to a written survey.  Comments were received from small

miners, public water supplies, hard rock mines, asbestos contrac-

tors, etc.  Input from various special interest groups was also

documented.

> A judgmental sample of 112 program files was reviewed to identify

permitting and compliance procedures, as well as time frames for

key processes.  Files were selected from each of the PCD bureaus

and programs.  Audit work focused on identifying trends in program

documentation.  The period of our review was generally fiscal year

1997-98.  If needed for comparison purposes, activities back to

fiscal years 1995-96 and 1996-97 were also included.  

> Interviews were conducted with 101 DEQ employees, including 86

PCD employees.  Staff interviews were held with administrative

support, technical support, permitting and compliance, legal, and

supervisory employees.

> Compliance inspections and program meetings were observed to

note procedures followed.  Visits to regional offices in Kalispell,

Missoula, and Billings were conducted to determine procedures

followed in those locations.
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PCD Programs Surveyed

- Air - Asbestos
- Coal Mining - Water Discharges
- Exploration (mining) - Ground Water
- Hard Rock Mining - Hazardous Waste
- Opencut Mining - Public Water Supplies
- Septic Pumpers - Small Miners
- Solid Waste - Stormwater
- Subdivisions

We examined management controls over all bureaus in this division. 

Programs included in our review were all those administered by the

division except for the Major Facility Siting Program and the Motor

Vehicle Recycling Program.  The Major Facility Siting Program had not

been involved with a new facility since reorganization and the Motor

Vehicle Recycling Program was previously reviewed by our office in

two separate audits. 

Management involvement in activities was documented from

observations of activities, staff interviews, and file reviews.  For the

purposes of this review, management staff  included the department

director, the deputy director, chief legal counsel, division administrators,

and bureau chiefs.

Staffing concerns were addressed by reviewing personnel records for the

past three fiscal years, interviewing program staff, and comparing

similar job descriptions.  We also examined documentation completed

by a private contractor to review the classification level of positions.

This audit was conducted in accordance with governmental auditing

standards for performance audits.

Regulated Community
Survey

To obtain input from entities regulated by PCD, we sampled 450

members of over 3,000 individuals, businesses, and local governments

receiving permits, licenses, plan approvals, registrations, accreditations,

etc.  Surveys were sent to a sample of the regulated community in the

following programs:
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Surveys were sent to a minimum of 10 percent of the regulated

community for each program, while some smaller programs had surveys

sent to 100 percent of the regulated community.  The survey  addressed

five areas:

-- Permit application review and approval processes.
-- Compliance and inspection processes.
-- Access and availability of public records.
-- Release of information.
-- Overall impact of consolidation of permitting and compliance

activities.

We received 194 responses to our survey for a return rate of 43 percent. 

We incorporate ratings and comments noted on completed surveys

relating to PCD processes in applicable sections throughout this report.

Compliance Compliance with statutory requirements was examined throughout this

audit.  Testing focused on various permitting and compliance

requirements outlined for PCD programs.  Specific areas of

noncompliance with statutes have been formally communicated to the

department in management memorandums which are discussed below. 

Division-wide issues which impact the ability of the department to

assure compliance are discussed in Chapter V of this report.

Bureau Management
Memorandums

Our review focused on overall impacts to division operations.  However,

we identified important issues relating to specific programs which

warranted DEQ management attention.  These areas relate to individual

bureaus.  Management responded to each of these issues and outlined

steps for addressing concerns noted.  The following summary reflects

program areas affected by management memorandum issues:

Air and Waste Management Bureau

-- Track receipt and review of compliance reports required by air
quality permits.  

-- Coordinate compliance activities between Air Compliance and
Opencut Program.

-- Forward ambient air monitoring reports from Planning,
Prevention, and Assistance Division staff.  

-- Reconcile asbestos abatement project permit fees.
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Industrial and Energy Minerals Bureau

-- Document Opencut reclamation plan approval.
-- Meet statutory time frames for Coal Program minor permit

revisions.
-- Analyze staff utilization and assignment.

Water Protection Bureau

-- Develop procedures for tracking permit deadlines.
-- Track frequency of inspections.
-- Prepare timely inspection reports.
-- Assure compliance and MEPA documentation is complete and

consistent.
-- Assure correction of noncompliance findings.

Environmental Management Bureau

-- Define inspection protocol.
-- Comply with five-year bond review requirements.
-- Maintain bond calculations communication/correspondence.
-- Issue timely inspection reports.
-- Ensure compliance with Small Miner and Exploration permit

requirements.
-- Track Exploration Program projects to ensure completion of

reclamation.

Community Services Bureau. 
-- Provide training for contract management and oversight.
-- Document MEPA policy.
-- Define the role of Field Services versus Engineering Services.

As noted earlier, these issues are individual bureau issues and are not

addressed further in this report.  Division-wide issues are discussed in

detail in later chapters.

Issues for Further Study During the course of this audit, we identified several areas within DEQ

as potential issues for further study.  The following sections discuss

these areas and potential concerns.
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MEPA EIS Process The current Environmental Impact Statement (EIS) process has evolved

as a method for ensuring compliance with the Montana Environmental

Policy Act (MEPA).  EIS development is a time consuming, confusing,

and expensive process that is frustrating both for the regulated

community and the government agencies involved.  Future audit work

could examine the role of state agencies in this process and review

alternatives for streamlining.

Enforcement Division One of the major changes occurring from reorganization at DEQ was the

separation of enforcement and compliance activities.  Most formal

enforcement activities are currently addressed under a separate division

at DEQ, the Enforcement Division.  A review of Enforcement Division

operations could be conducted to determine the effectiveness of

separation from program operations.  This could include a determination

of whether all penalty calculations should be completed by the

Enforcement Division.

Planning, Prevention, and
Assistance Division

During our current review, we identified several issues relating to

program coordination between PCD and the Planning, Prevention, and

Assistance Division.  These issues could impact timeliness of permit

processing and compliance activities.  A review of this division could

examine channels of communication and coordination.

Subdivision Approval PCD is responsible for administering the Sanitation in Subdivisions Act. 

This act addresses water, wastewater, stormwater, and solid waste

regulation for subdivisions.  Questions and concerns with this program

were raised during our initial review and from various legislative

committees.  Due to potential program changes and the need to focus

our review on division-wide issues, we did not specifically address

concerns in this program.  A future audit could evaluate the roles of

other involved groups and determine the need for statutory clarification.
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Report Organization The remainder of this report is divided into four chapters.  Chapter II

provides a general overview of permitting and compliance activities

administered by the PCD.  Chapters III through V outline our findings,

identify areas needing additional attention, and present audit

recommendations.
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Source: Compiled by the Legislative Audit Division from DEQ records.

Figure 1
Department of Environmental Quality Organization

Introduction This chapter provides a general overview of the organizational structure

of the Department of Environmental Quality (DEQ).  Additional

information is provided on the Permitting and Compliance Division

(PCD) and its program responsibilities.  Division organization, program

funding, and statutory responsibilities are briefly described.

DEQ Organization The DEQ was created by the 54th Legislature through a reorganization

of environmental and natural resource agencies.  DEQ was formed by

combining  environmental programs and administrative functions from

three different state agencies: the Department of State Lands, the

Department of Natural Resources and Conservation, and the

Department of Health and Environmental Sciences.  This new agency

now administers most of the state programs that regulate and enforce

environmental quality.  Programs which had been structured and

budgeted along categorical lines (air, water, etc.) have been replaced

with programs structured along functional lines (enforcement,

permitting, remediation, etc.).  The following chart illustrates the

department’s organizational structure.
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Montana Permitting and Compliance Acts

* Hazardous Waste Act
* Asbestos Control Act
* Air Quality Act
* Solid Waste Management Act
* Infectious Waste Management Act
* Halogenated Solvent Users Registration Act
* Water Quality Act
* Public Water Supply Act
* Water and Wastewater Operator Certification Act
* Motor Vehicle Recycling and Disposal Act
* Major Facility Siting Act
* Metal Mine Reclamation Act
* Opencut Mining Act
* Strip & Underground Reclamation Act
* Local Water Quality Districts Act
* Sanitation in Subdivisions Act

PCD Organization The PCD is responsible for reviewing and assessing all environmental

applications, determining control measures needed to ensure program

compliance, and preventing conditions detrimental to public health and

the environment.  The division prepares environmental review

documents to comply with the Montana Environmental Policy Act

(MEPA).  PCD administers the DEQ’s permitting and compliance

activities for the following acts:

To administer these statutes, the division established five bureaus.  The

following chart outlines the division's structure and notes the program

sections included within each bureau.
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Source: Compiled by the Legislative Audit Division from DEQ
records.

Figure 2
Permitting & Compliance Division Structure

The majority of PCD staff are located in Helena, with four FTE located

in Kalispell, one in Missoula, one in Polson, and nine in Billings.
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Sites/Facilities
Regulated by PCD in FY 1997-98

Drinking Water Permits 1,900
Junk Vehicles Sites   241
Hard Rock Mines   919
Coal Mines     20
Major Energy Facilities    20
Opencut Sites (gravel pits) 2,233
Hazardous Waste Sites/Facilities   462
Solid Waste Sites   123
Air Facilities (Emissions) 1,247
Subdivision Plans 1,346
Groundwater Permits     30
Stormwater Permits   350
Water Discharge Permits       400

TOTAL  9,291

Division Activities PCD goals address areas such as designing programs to issue complete,

accurate, and environmentally sound permits within statutory time

frames.  Compliance goals include conducting inspections and

monitoring reviews to ensure all facilities regulated by the division

operate in compliance with permit conditions and state laws.  The

approximate number of sites/facilities regulated by the division are

listed below:

Division Funding Many of the statutes for PCD programs implement federal requirements

such as the Clean Water and Clean Air Acts.  Other programs are

governed by Montana statutes only.  Thus, division funding is a mixture

of General Fund, State Special Revenue (RIT & permit fees), and

federal grants.  The federal grants vary in match requirements.  Total

appropriated program budgeting for fiscal year 1997-98 was

$13.2 million.  Funding sources included approximately $9.5 million in

State Special Revenue, General Fund of $895,000, and approximately

$2.8 million federal.
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Introduction Standard controls, such as a clearly defined organizational structure,

program planning, personnel procedures, and useful program

information are generally identified with effective program management. 

Due to concerns raised by legislators, past audits, and the public, audit

testing was designed to evaluate management controls within the

Permitting and Compliance Division (PCD) at the Department of

Environmental Quality (DEQ).  This chapter discusses our findings in

these areas.

Management Decision-
Making Following
Reorganization

Throughout our review of files and during staff interviews, we assessed

the involvement of department management in permitting and

compliance decision-making processes.  Management staff included the

department director, the deputy director, chief legal counsel, division

administrators, and bureau chiefs.  Based on audit testing in this area,

management decision-making following reorganization was appropriate

and in compliance with regulatory policies and requirements.

Conclusion:  Management involvement in decision-making was
appropriate and in compliance with regulatory policies and

requirements.

How Did PCD Address
Organizational
Controls?

When organizing the PCD, management analyzed the previous

organizational structures  to identify options and alternatives.  Based on

this review, five bureaus were established in the division: Environmental

Management, Water Protection, Industrial and Energy Minerals, Air and

Waste Management, and Community Services.  We examined

organizational management controls in each of these bureaus and found

key controls are in place.  A defined reporting structure was made with

consideration given to specific program interaction, span of control for

program supervisors, and the need for interdisciplinary teams. 

Interviews with staff and review of job descriptions reflected clear

reporting lines and general familiarity with the new reporting structure. 

Program supervisors were provided appropriate authority to control

their assigned responsibilities.  Channels of communication were

developed, and continue through periodic bureau staff meetings, weekly

division administrator meetings, monthly support staff meetings, and

posting of general department information via e-mail.  In addition,
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several methods were developed to establish the direction for division

programs including:

* Identifying program goals, statutory mandates, and federal
guidelines.

* Establishing a formalized process for developing and prioritizing
applicable ARMs.

* Printing a department handbook to outline general program
responsibilities, contact staff in each program, and applicable phone
numbers.

* Developing new position descriptions for most management staff
outlining prescribed duties.  (Improvements in other planning
controls related to staffing are discussed further in Chapter IV.)

Conclusion:  Following reorganization, appropriate organizational

and basic planning controls were developed and implemented within

PCD.

Impacts of Reorgan-
ization on Public Access
to Program Files

As part of our review, we were asked to evaluate the impacts of

reorganization on public access to records to determine if access had

been restricted.  Information was obtained on the frequency of requests

to review program information and current procedures used for allowing

public access.

The results of our evaluation indicate differences between programs in

the amount and type of information maintained to document access. 

Some programs experience daily requests for access to records by the

general public while other programs rarely receive such requests.  While

controls over access to information vary between programs, we did not

identify any impact on public access due to reorganization.  Files and

program information availability did not appear to be restricted.  In

addition, data gathered in the LAD survey of the regulated community

did not identify concerns in this area.  

Conclusion:  Public access to program records was not impacted by

reorganization.



Chapter III - Basic Reorganization Controls

Page 15

Management Controls
can be Strengthened

The first step of reorganization was to focus on organizing and planning

proposed changes.  The next step of the process should be to direct and

manage activities in order to ensure planned changes operate as

intended.  The following sections discuss strengthening this phase of

PCD reorganization.

Administrative Policies and
Procedures Are Not
Available

Standardized operating procedures are key to incorporating changes

resulting from reorganization.  Areas such as administrative procedures

and operational processes should be formally defined to ensure staff

understanding and program consistency.  To date, DEQ has not

developed formal department-wide policies and procedures for general

administrative functions.  The following list highlights areas of

inconsistency:

> Bureau and program management staff indicated confusion about
recruiting and hiring practices.  This has resulted in hiring delays
and ongoing work backlog.

> Lack of guidelines for new employee orientation resulted in
inaccuracies in completing basic tasks such as completion of travel
forms, time sheets, travel reimbursements, etc.  The current process
for addressing problems in this areas is to have personnel or
accounting staff correct errors.  This corrective type of control is
generally not the most cost-effective approach and creates additional
workload.

Administrative Policies and
Procedures Should be
Developed

The department has not developed general administrative policies and

procedures.  Formalized policies and procedures would assist in

streamlining operations and ensuring consistency.  As noted earlier,

DEQ was formed with staff from three different state agencies: the

Department of State Lands, the Department of Natural Resources and

Conservation, and the Department of Health and Environmental

Sciences.  Staff from each of these departments brought their own

department “culture” or philosophy based on their policies, operating

procedures, and standard practices.  DEQ management indicated the

development of agency-wide policies and procedures is needed but has

not been a priority to date.  As a result, management relies on a

corrective approach, rather than a preventive control.  Establishing

policies and procedures would create a more cost-effective process for

standard administrative procedures.
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Recommendation #1
We recommend the department develop formal policies and
procedures to ensure consistency in general department
administrative operations.

Recommendation #2
We recommend the department establish policy and procedures for
complying with public notification requirements.

Public Notification Some programs are required to provide public notice of activities such

as receipt of permit applications, boil orders, and release of bonds. 

Depending on the program, the requirement for disseminating

information is the responsibility of PCD or the owner/operator.  

The department has not established procedures to control public

notification.  Overall, programs lack guidance and respond to situations

differently.  Interviews with staff identified examples of concerns with

applicant/operator requirements for public notification.  Two

advertisements placed in newspapers either contained information which

was too general or was incorrect.  This led to confusion and questions

from the public.  In another program, staff did not track public notice

requirements of the applicant/operator.  Therefore, proper public

notification did not occur and the permitting process was delayed. 

Another program designated a position to monitor compliance and track

activity, including public notification, due to recurring problems in that

area.

Department Policy Needed
on Public Notification

The department needs to develop policy and procedures for complying

with public notification requirements.  A review of current program

practices may help identify effective procedures which could be used on

a department-wide basis.
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Best Program Practices We identified some current program practices which could potentially

improve operations in other programs.  Typically, those practices noted

are used by one or more, but not all of the programs involved in our

review.  These program practices were in place or developed following

reorganization.  The following list outlines program practices which

could be shared to improve controls in other permitting and compliance

programs:

-- Water Protection Bureau's consolidated list of department permits
provides applicants with additional information about other program
permits which may be required.

-- Stormwater Program's newsletter is distributed to inform permit
holders of statute/rule interpretations, changes in fees, permit review
procedures, and recent compliance findings.

-- Public Water Supply Program’s description of each staff position,
duties and responsibilities is provided to new staff as part of
orientation.

-- Air Compliance Section's administrative procedures outline
guidelines for program filing, leave, voice mail, sign out, cell
phones, cars, and work scheduling.

-- Asbestos, Coal, and Opencut Programs’ permit application and/or
renewal processing review checklists assure all requirements are
included with the application to expedite processing.

-- Solid Waste Program's file cover sheet is used for quick reference
and file control identifies receipt, review, and approval dates for the
wide variety of plans and licenses associated with solid waste
facilities. 

-- Solid Waste Program's on-site inspection form provides immediate
feedback to owner/operators.  The reverse side of the form outlines
state and federal solid waste rules and regulations.

-- Hard Rock Program's file control procedures document public
review of files and provides a history of file access.

-- Air Compliance Section's inspection procedures and compliance
monitoring strategy plan identifies annual inspection priorities,
scheduling, and preparation processes.
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Recommendation #3
We recommend the department continue to improve controls by
expanding current program practices to other programs where
appropriate.

-- Air Compliance and Solid Waste Programs' administrative routing
and process control forms assure process control, proper filing, and
coordination between technical, administrative and data
management.

-- Hazardous Waste and Coal Mining Programs' documentation of
violation, follow-up, and resolution provides a clear history of
department activity.

-- Hard Rock Program's permit tracking system for annual reports
ensures timely submission of required information.

The department should assess these practices to determine if improved

operational controls could result from consideration and implementation

in additional programs.

Summary Overall, we found the PCD established basic management controls

including:

-- Management decision-making.
-- Organizational controls.
-- Planning controls.

In addition, we identified areas where controls could be improved. 

Developing department-wide polices and procedures for administrative

responsibilities and notifying the public should improve general

operations.  The next chapter outlines staffing impacts resulting from

reorganization and notes areas where improvements could be made.
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Table 1
DEQ Turnover Rates

(FY 1996 - 98)

Fiscal Year Rate (%)
1995-96 11.6
1996-97 8.0
1997-98 9.4

Source: Compiled by the Legislative Audit Division from
D of A records.

Introduction Due to legislative questions and public concerns, we examined staffing

impacts on the Permitting and Compliance Division (PCD) resulting

from reorganization.  Controls reviewed included methods for

addressing trends in staff turnover, efforts to ensure consistency

between various technical staff throughout the division, and methods

used to supervise reorganizational changes.  This chapter discusses

staffing impacts resulting from reorganization.

Turnover Statistics for
DEQ

A common occurrence in any public workforce is turnover.  Individuals

change employment for various reasons including career advancement,

relocation, dissatisfaction with work, transfer to the private sector, and

personal reasons.  We examined Department of Environmental Quality

(DEQ) turnover statistics maintained by the Department of

Administration (D of A) to identify impacts on program operations. 

Table 1 shows DEQ turnover for the past three fiscal years.

Comparing turnover to the total number of positions in the department

indicates about nine percent turnover rate for fiscal year 1997-98. 

According to D of A, the average turnover for state agencies is between

8 and 10 percent.  Following reorganization, DEQ turnover is

comparable to the average for all state agencies.
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No. of
Division FTE Turnovers
Prevention, Planning & Assistance 89.05 8 
Remediation 66.00 8 
Permitting & Compliance 151.08 51

Petroleum Tank Release Board 10.00 42

Enforcement 15.00 3 
Centralized Services 25.00 3 
Director’s Office/Legal/Personnel    27.00   3 
   TOTAL 383.13 34 

 one position had turnover twice1

 two positions had turnover twice2

Source: Compiled by the Legislative Audit Division from DEQ
records.

Table 2
DEQ Employee Turnover

(FY 1997-98)

Bureau Position Grade
Community Services Lic/Cert/Permit Clerk 8*

Administration/MEPA Environmental Impact Specialist 15 
Air & Waste Management Air Quality Specialist 15 
Air & Waste Management Fiscal Specialist 12 

 position had turnover twice*

Source: Compiled by the Legislative Audit Division from DEQ
records.

Table 3
Turnover in PCD Positions

(FY 1997-98)

PCD Turnover According to department records, 34 people left the department in fiscal

year 1997-98; 5 were from PCD.  Table 2 and Table 3 show DEQ and

PCD turnover for the past fiscal year.
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Fiscal Year Fiscal Year Fiscal Year
Type of Transfer 1995-96    1996-97    1997-98
Upgrade 27 19 24
Lateral 20 20 23
Downgrade   2   6   3

Total 49 45 50

Source: Compiled by the Legislative Audit Division from
D of A records.

Table 4
Transfers Within DEQ

(FY 1996-98)

Transfers Within DEQ Department turnover does not include statistics on the number of

transfers within DEQ.  It is common for staff to change jobs within their

current agency.  For example, an employee transferred out of the

Subdivision Program into the Planning, Prevention and Assistance

Division.  This transfer would not be included in the DEQ turnover rate. 

Transfers within DEQ are comparable to statewide statistics.  The

following table shows the number of transfers within DEQ for the last

three fiscal years.

Several programs have been impacted by intra-agency transfers

including Groundwater, Public Water Supply, Air, and Subdivisions. 

Some programs within PCD have only one or two positions, so any

turnover will impact program operations more than turnover in

programs with more positions.

Turnover Trend Appears
Constant

Based on turnover statistics, the turnover rate appears to be relatively

constant.  Turnover fluctuated about three percent over the last three

years, and is comparable to the state-wide turnover average.  Transfers

within the department also remained fairly constant.  Interviews and

observations indicate individuals appear to be “testing the water” to

determine which positions might provide different career paths.  It is

unknown whether this “shifting” of positions will continue.

The impact of staff turnover varies based on conditions such as

experience of the departing employee, time frame for refilling the
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position, and ability to cover responsibilities during the vacancy.  From

our review, we note impacts to programs such as workload backlogs,

delays in program activities, and increased program expenses due to use

of contracted services.  These are normal effects and impact all

programs in public agencies.  The department has taken steps to manage

the impacts from turnover by encouraging job sharing during transition

and contracting out workload backlogs.

Conclusion:  Following reorganization, turnover at DEQ does not

appear excessive.

Comparing Position
Description Consistency
Between Technical Staff

The reorganization of three state agencies into one department created a

need for comparing consistency between position descriptions (PDs). 

Reorganization made this area more critical because all program staff

are now located within one agency.  Staff are more aware of pay levels

and classifications of other program positions.  Now program staff work

together more often and in some cases, sit side by side.  If staff identify

potential inequities which are not explained, there could be confusion

and concern among staff.  To evaluate this area, we selected a sample of

positions to examine responsibilities, supervisory duties, knowledge,

skills, and abilities.  Classification pay grades and, if completed,

benchmark factoring reviews were compared between positions. 

Position Description
Inconsistencies in PCD

Based on our review, there appears to be inconsistencies in some PDs,

both within programs and across programs within PCD.  For example,

four of the environmental engineering positions within the Community

Services Bureau generally have the same responsibilities.  However, the

PDs for these positions are different and include responsibilities which

are not current job requirements.  According to bureau officials, all PDs

will be up-to-date by January 1999.

In other positions, classification reviews received different scores for

similar positions.  For example, we compared similar positions in two

programs.  While requirements for these positions are directed by

separate statutes, the positions conduct similar activities.  These staff

visit the same site for similar work.  The scores for these classification

reviews were identical in six of seven components.  The seventh

component received different scores.  However, based on our knowledge
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Recommendation #4
We recommend the department complete a division-wide review of
positions to identify similar job duties and possible position
classification inequities.

of position requirements and observation of staff duties, this component

appears similar and thus, should have received similar scores.

Additional Position Reviews
Should be Completed in
PCD

Differences in PDs can create differences in classification scoring.  A

higher or lower score can result in a higher or lower classification, which

usually results in different pay amounts.  Pay inequities may exist if PDs

do not reflect actual job duties and responsibilities.  To date, 292 of 380

DEQ positions have received a benchmark classification review.  Within

PCD, 120 of 154 positions have been reviewed.  While considerable

work has been accomplished, we believe additional reviews should be

completed.  For example, fifteen positions within PCD have PDs which

were written prior to 1990 and 2 of these are from 1977.  Delays in this

area impact the effectiveness of reorganization by allowing employees

to focus on staffing issues rather than regulatory duties.

One of the responsibilities of the Personnel Unit, Director's Office, is to

assure equity across divisions and develop solutions for difficult

classification issues.  The department focused its efforts on reviewing

and hiring vacant positions.  Department management should now

conduct a division-wide review of positions to determine which

positions are similar among programs.  This review should help identify

potential classification concerns.  Addressing classification differences

among similar positions should help alleviate some of the recent

classification appeals filed by department employees.  Some of the

recent appeals occurred due to increased staff awareness of upgrades of

similar positions in other programs.  The division-wide review should

incorporate benchmark reviews as part of the review.
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Supervision of Staff is
Needed

Organizational development involves three steps: 1) establishing

organization and program plans; 2) evaluating staff performance; and 3)

correcting variations from plans.  As noted, DEQ took the initial step by

establishing the basic plan and organization for its operations.  The next

step is to supervise and evaluate staff performance.  Program

supervisors responsible for over 150 FTE who contribute to permitting

and compliance processes.  Following reorganization, these staff need

feedback to verify program accomplishments and assure consistency. 

We believe staff supervision and evaluation is needed to ensure controls

are in place.

During our review, we found limited evaluation of staff performance. 

Bureau chiefs and program managers indicated they were waiting for a

department evaluation policy and a formal performance appraisal form

before completing evaluations.  Without feedback on activities, it is

difficult for staff to determine if performance is appropriate and

program activities meet agency goals.  During the audit, we identified

the following differences between designated duties and staff

performance:

> In two programs, we noted wide variations in workload distribution. 

In addition, part of the inspection workloads were not completed.

> In other programs, file documentation did not reflect follow-up on

identified noncompliance areas.  In some cases, program compliance

criteria such as frequency of inspections was not followed.

> Due to the number and size of permitted sources located near

Billings, regional PCD staff are frequently involved with significant

compliance issues.  Although designated duties are the same as staff

in Helena, regional staff may make decisions without involving or

informing program supervisors.

PCD supervisors were unable to explain or justify these variances

between staff assignment and performance.  Supervision and monitoring

of staff performance should be a priority.
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Recommendation #5
We recommend the PCD implement a process for effective
supervision and evaluation of staff.

PCD Managers Should
Focus on Supervisory
Duties

Formal and informal assessments provide staff feedback and are

important for morale building.  Assessment of staff performance has

been incorporated into job requirements for both program supervisors

and bureau chiefs within the new division.  However, these duties are

not being performed effectively.  Program supervisors have not made

staff supervision and evaluation a priority.  Rather than address staff

supervision and evaluation, focus has been on day-to-day regulatory

tasks.  Effective supervision includes four responsibilities:

Responsibility to Management - A supervisor must be dedicated to
organizational goals, plans, and policies.  Their primary task is to
make sure these are carried out by employees.

Responsibility to Employees - Employees expect their supervisors
to provide direction and training.  This includes ongoing assessment
of staff performance.

Responsibility to Personnel Unit - Supervisors should provide the
link between employees and a department’s personnel unit to
provide guidance and assist in complying with personnel
requirements.

Responsibility to Other Supervisors - Teamwork is essential in the
supervisory ranks.  There is a great deal of department
interdependence within DEQ.  Supervisors need to be aware of this
interdependence to assure division goals are not sacrificed by
individual program priorities.

DEQ management should ensure all supervisors are aware of these

responsibilities.  As part of reorganization, management should

establish a process for effective employee supervision and evaluation. 

Although this process should include developing a formalized

performance appraisal process, the primary focus should be on

emphasizing the need for ongoing supervision and feedback to staff.
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Summary We believe DEQ should continue its review and classification of

positions and increase its focus on staff supervision and evaluation.  In

addition to resolving these issues, the department can improve

permitting and compliance processes and procedures.  Chapter V

discusses our findings and presents recommendations related to

permitting and compliance activities.
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Introduction A primary purpose of this audit was to examine how reorganization

impacted Department of Environmental Quality (DEQ) permitting and

compliance programs.  Our review included identifying efficiencies

achieved by consolidating permitting and compliance activities into a

single organization.  Therefore, we focused our examination on program

processes to evaluate the extent of and further need for streamlining

procedures.  This chapter discusses the results of our review which

included:

- Survey of 450 members of the regulated community.
- Review of 112 permitting and compliance program files.
- Interviews with 86 Permitting and Compliance Division (PCD)

employees. 

Earlier in the report, we indicated PCD has taken some basic steps to

address the need for program continuity during the initial phase of

reorganization.  Reorganization created the opportunity for planning,

prioritizing, and problem solving among programs and across bureau

lines to transition from three different agency approaches to a more

coordinated approach.  Standardized procedures for permitting and

compliance processes should assist in transitioning and help achieve

additional consistencies.  The following sections examine permitting and

compliance processes.

Program Permitting
Processes

PCD administers numerous environmental programs through the

issuance of permits, licenses, registrations, accreditations, plan

approvals, etc.  In this chapter, we use the term “permitting process” to

incorporate all of these activities.  To assess permitting processes, we

examined activities initiated from July 1, 1997 through June 30, 1998. 

Activities prior to July 1997 were examined when necessary to

determine procedural changes.  

In general, we found permitting process changes as a result of or

following reorganization were minimal.  Most permitting process time

frames and milestones are controlled by statutory and/or administrative

rule criteria.  These criteria did not change with reorganization.  In our

survey of the regulated community, 52 percent of the respondents

indicated satisfaction with permitting processes and 14 percent



Chapter V - Permitting and Compliance Impacts Resulting from
Reorganization

Page 28

expressed no opinion.  Survey comments generally described

satisfaction with the quality of assistance provided by staff.  

We identified areas where changes in procedures could streamline

activities and address inconsistencies between programs.  In the

following sections, we discuss these areas.

MEPA Documentation As part of our review, we compared procedures used by each program to

comply with the Montana Environmental Policy Act (MEPA).  All

programs operate under the MEPA statute, therefore we examined how

the process was incorporated into the new PCD structure to see if

streamlining or sharing of resources occurred.  

We noted MEPA decisions can be a major workload for some of the

programs administered within the division.  Department records indicate

over 3,600 MEPA documents such as environmental assessments (EA)

and environmental impact statements (EIS) were completed during

calendar years 1996 and 1997.  These documents include checklist EAs

which may take 15 minutes to complete.  EIS documentation can take

years to finalize. 

Audit work included a review of files from programs such as Air, Public

Water Supply, Subdivision, Opencut Mining, Hard Rock Mining, Solid

Waste, and Hazardous Waste.  We found each program is generally

responsible for completing their own MEPA analysis.  We noted many

programs developed individual forms and processing procedures for

addressing MEPA.  By comparing program procedures, we identified 

inconsistencies and MEPA noncompliance.  These are listed below:

- In the Public Water Supply Program, staff indicated an EA is only
required if a proposed project deviates from standards.  This criteria
is not formalized in statute or rule and staff do not consistently
document decisions in this area.

- Subdivision Program staff generally prepare EA checklists, in
addition to a program significance determination checklist. 
Completed EA checklist components are frequently marked as data
unknown, yet conclude the project will have minor impacts on the
environment.
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Recommendation #6
We recommend the PCD develop a work plan to identify MEPA
procedures and documentation needed to ensure compliance and
consistency.

- In three of ten Exploration Program files reviewed, EA
documentation was completed after the permits were issued. 
According to staff, the assessment was completed onsite at the time
of verbal permit approval.

- In seven of the thirteen Water Protection Bureau permit files, MEPA
documentation was not available in the program office files.

Work Plan Needed to
Standardize MEPA
Documentation Procedures

We believe this is an area where a thorough review could help the

division strengthen program permitting processes and address the

purpose of reorganizing these programs into one division.  DEQ should

develop a work plan to address program inconsistencies and to ensure

overall compliance with MEPA.

Segregation of Mine
Bonding Duties

PCD programs are required to establish a variety of financial assurance

options including:  performance bonds, insurance, letters of credit, trust

funds, corporate guarantees, and demonstrations of financial viability. 

The total bond amounts obtained and monitored by PCD staff is over

$500 million.  The following chart outlines the amount currently

maintained in each mining program.
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Program Bond Amount
Hard Rock $182,593,902
Small Miner 174,870
Exploration 4,501,618
Coal 322,702,542
Opencut      18,379,821
     TOTAL $528,352,753

Source: Compiled by the Legislative Audit Division from
DEQ records.

Table 5
Mine Sureties Held By DEQ

(As of October 1998)

Each program is responsible for completing its own bond or financial

assurance review. We found program technical staff perform all aspects

of this review.  Program staff are responsible for assessing reclamation

and/or closure cost estimates, conducting periodic reviews of financial

sureties, recommending reductions and increases in dollar amounts held,

and approving release of bonds or financial assurance. 

Segregation of Duties
Would Increase Controls

Previous audit work noted control weaknesses and documentation

concerns with bonds and financial assurance.  Separation of the

responsibility for the technical review of  reclamation or corrective

action proposals from financial assurance determinations could improve

program management controls and assure independent review.  With

stronger controls in this area, the state’s risks of inadequate financial

assurance for environmental reclamation and/or closure requirements

could be reduced.  Increasing process controls could provide

opportunities for streamlining current processes.  The department

should segregate duties of mine bond management in PCD programs to

improve operational and financial controls.
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Recommendation #7
We recommend the division segregate surety duties for mine
programs to improve operational and financial controls.

Recommendation #8
We recommend the division establish standardized permitting
procedures where appropriate for all PCD programs.

Permitting Process
Inconsistencies

During our review, we identified issues where consistency between

programs could improve process efficiency and affect potential process

streamlining.  These issues are outlined below:

-- Permit final approval/signature requirements are not consistent.  For
some permits, the director’s signature is required; for others, a
section or bureau supervisor signature is adequate. 

-- Staff indicated there was an informal procedure requiring the use of
e-mail to notify all programs about permit issuance.  Staff indicated
the intent of this procedure was to make other program staff aware
of permitting activity involving sites/facilities with multiple permits. 
For some programs, division-wide notification occurs when a permit
application is received.  For other programs, the electronic
notification occurs when the permit is final. 

-- Program permit file documentation requirements also varied.  In
some cases, we did not find copies of permits in the program files. 
Some programs require written justification of permit decisions and
three different forms are used.

Standardized Permitting
Procedures Could Improve
Consistency

Survey response comments identified the need to increase consistency

and streamline permit processing documentation.  While there may be

legitimate reasons for distinct program approaches, standardized

procedures where appropriate, would assist staff in meeting the needs of

the regulated community and the public.  It appears these are areas

where the division should develop standardized procedures to ensure

consistency.
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Program Compliance
Processes

We examined PCD program compliance processes to identify the impact

of reorganization.  In the survey of the regulated community, 51 percent

of the respondents indicated satisfaction with compliance processes and

20 percent expressed no opinion.  Survey comments included:

-- Provide more technical assistance and increase inspections.
-- Staff interpretation of regulations is not consistent.
-- Many violations are technicalities rather than problematic

environmental concerns.

During our review, we found most changes to compliance processes

resulted from the separation of enforcement responsibilities and the

establishment of the Enforcement Division.  Prior to reorganization,

compliance staff were directly responsible for working with legal staff

to develop enforcement cases, determine penalties, and achieve final

resolution.  Following reorganization, compliance staff request formal

enforcement action through program management to the Enforcement

Division.  Enforcement Division staff are responsible for determining

penalty amounts and proceeding with formal enforcement action.  The

following sections discuss areas where we believe additional changes or

improvements could be made to compliance processes.

Compliance Inconsistencies For most programs, compliance processes include providing technical

assistance, inspecting sites/facilities, reviewing required activity reports,

and developing noncompliance findings to determine whether they

represent violations of statute, rule or permit requirements.  

We found a significant part of compliance work involves determining

whether findings warrant technical assistance to help resolve a problem,

or if formal violation notification and/or enforcement action is justified. 

For example, an inspection finding may be minor or significant and can

be addressed in several ways.  Improper labeling of containers may be

addressed with a warning letter requiring immediate corrective action. 

In another example, emissions or discharges which exceed statutory

criteria may be subject to a formal violation notification and ultimately

an enforcement penalty.  Based on discussions with staff and review of

files, we identified several areas where general compliance
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inconsistencies exist between programs.  These inconsistencies are

outlined below:

-- Compliance Inspection Reports.  Formally communicating
compliance findings with owner/operators varies by program.  Many
programs conduct an “exit” interview with officials prior to
departure from the site/facility.  Some programs issue an
abbreviated field report on-site following the inspection.  Others
prepare formal reports written and forwarded from Helena. 

-- Other Compliance Memorandums.  Some programs use a warning
memorandum for minor noncompliance issues.  In other programs,
we noted staff do not use any warning memorandums regardless of
the severity of the noncompliance.  Some programs identify minor
deficiencies in an inspection report.  In some programs, these
deficiencies are tracked to resolution in succeeding inspection
reports, while in others they are not.

-- Violation Notification.  PCD staff use a variety of formats for
notifying owner/operators about violations.  In some programs,
reference to a violation occurs in the inspection report provided to
the owner/operator of the site/facility.  In other programs, letters of
violation, notices of violation and noncompliance notices are all
used by staff to identify violations.

-- Follow-up and Resolution of Noncompliance.  File documentation
for some programs reflects a detailed review and approval process
for resolution of noncompliance.  Documentation in other PCD files
did not identify corrective action and/or closure.  We also reviewed
file documentation reflecting PCD and/or industry dissatisfaction
with the lack of resolution, yet the division was neither pursuing
enforcement action nor requesting corrective action.  In some cases,
program files included inspection reports identifying deficiencies
and neither follow-up nor corrective action could be determined
based on available documentation.  

-- Intent To Penalize.  Staff in some programs advise owner/operators
of the division’s intent to proceed with enforcement penalties
following the issuance of a violation.  In other programs,
owner/operators receive a notification of violation, but are not
formally advised of the intent to pursue enforcement penalties.

-- Coal Mining Program Enforcement.  According to staff, the Coal
Mining Program was excluded from consolidation of enforcement
activities because program procedures are based on existing state



Chapter V - Permitting and Compliance Impacts Resulting from
Reorganization

Page 34

Recommendation #9
We recommend the division develop standardized compliance
procedures where appropriate for all programs.

laws which include federal coal enforcement criteria.  Exclusion of
the Coal Mining Program represents a department inconsistency. 
Other programs also operate under laws which include federal
enforcement criteria.

Reorganization Not
Complete

We believe differences between compliance procedures do not promote

effective reorganization.  Consistency of state regulation and

coordination between programs has not been completely addressed for

PCD compliance processes.  This is reflected by the perception of the

regulated community noted in the survey that staff interpretation of

regulations is not consistent.  For some sites/facilities, there are multiple

program permits.  Different compliance procedures and documentation

formats for different programs adds to confusion and can result in

notification and corrective action delays.  Further, inconsistent use of

warning letters and violation notices can result in continued

noncompliance without corrective action or delays in corrective action. 

Potentially, noncompliance warranting a penalty is overlooked, because

the initial violation documentation was not clear.  In addition, depending

on the historical compilation of warning letters versus violation notices,

the need for enforcement penalties could be inconsistently determined.

Standardized Compliance
Procedures Could Improve
Consistency

We believe general PCD compliance policy and procedures are needed

to ensure consistency between programs.  Basic procedures should

include areas such as the provision of technical assistance, inspection

reports, warning memorandums, letters of violation, resolution

memorandums, and notification of intent to penalize.
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Recommendation #10
We recommend the division develop procedures for reviewing
related compliance and complaint information prior to site visits.

Noncompliance and
Violation Information

For sites/facilities with permits from multiple programs, staff in one

program are seldom aware of noncompliance documented by staff in

another program.  The Enforcement Division developed a tracking

system for formal violations forwarded with a request for enforcement. 

However, this system does not include all other program noncompliance

identified by staff.  Several programs established internal tracking of

noncompliance, however, other program staff do not have access to this

information.

Staff, particularly in programs with shared compliance responsibilities,

should be aware of situations where another program or staff recently

identified noncompliance, issued a violation notice, or imposed a penalty

on a site/facility they are about to inspect.  According to staff, this

information would assist in preparing for discussions with site

owner/operators and potentially provide feedback to staff in the

program issuing the violation.

Program Staff Should
Review Information

Staff in several programs identified the need to be aware of complaints

received on their assigned sites/facilities.  As part of reorganization,

receipt and tracking of public complaints was assigned to the

Enforcement Division.  Based on current policy (anonymous callers),

only Enforcement Division staff can access this information.  The

Enforcement Division provides complaint status sheets to affected

programs every 30 days.  Program staff indicated with the current

approach, site visits may be completed only to find out about a

complaint which could have been investigated simultaneously.  To

resolve this concern, the division should develop procedures to assure

program staff are aware of current complaint investigation activity.  
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Program Compliance

Priorities

Permitting activities are generally controlled by statutory time frames. 

Therefore, those activities receive higher priority for most programs. 

Some programs have recognized the need to address overall program

priorities, including compliance activities.  As a result, some programs

established formal procedures for prioritizing compliance activities or

portions of their requirements to help assure compliance at highest risk

sites/facilities.  Other programs have not identified their highest risk

sites/facilities and in some cases address lower compliance priorities. 

During our review of files and through staff interviews and

observations, we identified the following compliance priority concerns:

- Air, Public Water Supplies, Opencut Programs.  We identified
programs which have or will experience significant workload
increase as a result of increasing requirements.  Management staff
has not reviewed inspection and compliance priorities and staff
workload assignment to assure both compliance with statutory
intent and equitable assignment/distribution. 

- Asbestos Program.  Staff are responsible for inspecting a sample of
asbestos abatement projects.  Based on staff availability and
historical EPA criteria, approximately 30-35 inspections are
completed annually, although there are several hundred projects
permitted each year.  Management has not reviewed priorities,
established goals, or reviewed alternatives for accomplishing the
work.

- Hard Rock Mining Program.  Currently, there is no process in place
to distinguish between routine work priorities and unusual
circumstances warranting distinct priorities.  We reviewed
procedures used by staff when responding to two incidents and
found differences.  One incident involved a cyanide leak and the
other involved a diesel spill.  However, in the case of the diesel spill,
staff decided to prioritize this incident and investigate.  Although
both incidents were potential noncompliance issues, each situation
was handled differently.
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Recommendation #11
We recommend the division prioritize program compliance
activities.

PCD Program Compliance

Priorities are Not Clear

When program priorities are unclear to staff, the division’s ability to

assure compliance is reduced.  Staff dedication to work requirements not

identified as priorities results in the inefficient use of compliance

resources.  Based on the amount of compliance work possible, it is

important for management to assure workload prioritization occurs.  As

part of the reorganization process, the division should establish

procedures for ongoing review of program priorities to ensure work

assignments are based on a determination of the highest risk

environmental compliance requirements.
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