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The lMontana Environmental Policy Act (MEPA), 75-1-101, MCA
(1981), was passed by the Legislature and became law in 1971. The

1"

stated purpose of the act is to declare a state policy which
will encourage productive and enjoyable harmony between man and
his environment, to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health
and welfare of man, to enrich the understanding of the ecological
systems and natural resources important to the state, and to
establish an environmental quality council.' 75-1-102. 1In 75-1-103,
it is declared that ... '"the continuing policy of the State of
Montana, in cooperation with the federal government and local
governments, and other concerned public and private organizations,
to use all practicable means and measures, including financial and
technical assistance, in a manner calculated to foster and promote
the general welfare, to create and maintain conditions under which
man and nature can coexist in productive harmony, and fulfill the
social, economic, and other requirements of present and future
generations of Montanans."

The principal tool designed to achieve these goals is the

requirement that state agencies prepare a detailed statement
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describing the impact of major actions of state government signifi-
cantly affecting the quality of the human environment.l Each
environmental impact statement (EIS) must discuss:

any adverse environmental effects which cannot be
avoided should the proposal be implemented;

alternatives to the proposed action;

the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity;

any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.
75-1-201 (i) (a)(iii)

While this general mandate sounds unequivocal, there has been
and still is considerable controversy concerning the actual effect
of the language on agency actions. Two important and somewhat
intertwined issues constitute the nucleus of this controversy:

(i) What effect on MEPA and the EIS requirement does express
language in other statutes have when an agency is acting thereunder
in considering a proposed action, i.e. in reviewing a permit
application? Does the more specific mandate in the permitting
statute circumscribe the agencies' general responsibilities under
MEPA?

(ii) Does MEPA grant agencies the authority to prevent a proposed
action from taking place in light of information obtained in the

EIS process? More specifically, may an agency deny a permit solely

on MEPA grounds?
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To date only the first of these two issues appears to have
been resolved, and perhaps only in part.2 In 1976, the Montana
Supreme Court had before it a case in which it analyzed the effect
of MEPA on agency decision making when acting pursuant to other

state laws. The case, Montana Wilderness Association v. Board of
3

Health and Environmental Sciences- concerned the removal by the

Department of Health and Environmental Sciences of sanitary
restrictions on the proposed Beaver Creek South Subdivision to be
located in Gallatin County. The jurisdiction of the department
arose under the Sanitation in Subdivisions Act4, which requires
the department to review proposed subdivisions for water supply,
sewage disposal, and solid waste disposal. Concurrent with its
review of the above criteria, the department prepared an environ-
mental impact statement stemming from the proposed state action

of removing sanitary restrictions on the Beaver Creek South Sub-
division. Thirty days after the issuance of a final environmental
impact statement, the department issued and delivered to Beaver
Creek a certificate removing the sanitary restrictions on its plat.
Just prior to this event, the Montana Wilderness Association com-
menced an action in District Court seeking a permanent injunction
preventing this action from taking place. The suit alleged that
the environmental impact statement prepared by the department was
inadequate and as such the department had failed to comply with

MEPA. The District Court, having conducted a detailed comparison
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of the EIS with the requirements set out in MEPA, found that the
procedure adopted by the department in promulgating the EIS was
wholly inadequate to meet the standards established in the statute.?
The Supreme Court heard the case on appeal and on July 22, 1976
issued an opinion that affirmed the District Court's decision. The
court held that the department was indeed required by MEPA to conduct
a comprehensive review of the environmental consequences of its
decision regarding sanitary restrictions and that the EIS prepared

thereunder was procedurally inadequate due to an insufficient

discussion and consideration of the full range of environmental
factors required by MEPA. On December 30, 1976, however, the court
made a strange turnaround and issued a second opinion, following a
rehearing, which completely reversed the earlier decision. 1In a
180 degree shift, the court held that the Sanitation in Subdivisions
Act dictates that the Health Department act only in accordance with
those criteria specifically expressed in the act, i.e. consider
only sewage, solid waste, and water supply. The court reasoned that
MEPA could not expand the department's review of subdivisions beyond
those specific criteria since this would create a direct conflict
with the legislative policy of local control as expressed in the
Subdivision and Platting Act.®

Although this ruling has invited strong criticism,’/ it must be
regarded at this time as the law on the matter. Given this inter-
pretation, it must also be accepted that an agency's responsibilities

under MEPA can in fact be circumscribed by other statutes. Whether
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or not this holding will be limited to those instances where a

state versus local control element exists is somewhat unclear and
left to further judicial interpretation. Moreover, whether this
result was intended by the Legislature in light of language in

MEPA which states: ''The policies and goals set forth in this act

are supplementary to those set forth in existing authorizations of
all boards, commissions, and agencies of the state.” is even further
in doubt.

The second issue of critical and controversial significance
regarding MEPA and the EIS requirement, the question of what
substantive value an EIS has in agency decision-making, has not yet
been resolved by the Montana courts.? It is sometimes stated however
that this issue was heard and decided by the Supreme Court in the

Beaver Creek South case.l0 As mentioned earlier, that case held

only that MEPA could not extend state control over subdivisions
beyond matters of water supply, sewage, and solid waste, since this
would be in direct conflict with the policy of local control as
expressed in the Subdivision and Platting Act. A more expansive
interpretation of that decision may not only be erroneous but harmful
and misleading to agencies as they proceed in implementing the act.
Whether this issue is ultimately resolved by the courts or the
Legislature, an examination of agency implementation of MEPA, through
compliance with the EIS requirement may be appropriate. From the
outset there has been substantial variation among agencies in their

approach to implementing MEPA. The first Environmental Quality
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Council, in October of 1971, issued a set of interim guidelines

to assist agencies in the preparation of environmental impact
statements.ll The subsequent internal procedures adopted by the
agencies ranged from those of extreme simplicity to others which
constituted a comprehensive, carefully prepared outline. Some
agencies did not prepare any internal procedures.12 Additionally,
there was a lackluster effort by agencies to comply with Section
69-6505, RCM, 194713 which required all agencies of the state to
review their present statutory authority, administrative regulations,
and current policies and procedures for the purpose of identifying
inconsistencies and discrepancies which would prevent full compli-
ance with the purposes and provisions of MEPA . 14 Any such discrepancy
was to be reported to the governor and the EQC by July 1, 1972 along
with proposed measures for remedying the conflict. The apparent
failure of one agency to diligently comply with this directive may

have been the cause of costly litigation several years later. In 1979

the Montana Supreme Court issued a decision in Kadillak v. Anaconda
ComEanXls, a case7W£ich involved a conflict of MEPA with the Hard-Rock
Mining Act.l6 The statutory time frame given for agency action on
permit applications was incompatible with the requirement that an EIS
be prepared prior to taking action. Following clear federal precedent
the court held that because this constituted an irreconcilable
conflict, an EIS would not be required. Interestingly, the 1977

Legislature had already amended the Metal Mine Act creating flexibility

in the time frame to allow for EIS preparation in all future
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applications.l7

Nonetheless in the first year of its existence, MEPA was
responsible for the production of 64 EISs. 18 Although there 1is
no real indication of whether or not the information contained
in these documents was considered in the decision-making process,
this does represent an attempt at good faith compliance by most
agencies. If the system did not operate entirely as the Legis-
lature had intended, it was perhaps largely due to a genuine lack
of understanding on the part of the agencies, including the EQC,
as to what recle an EIS was required to play in the decision-making
process. Evidence of this is the fact that the early EQC guide-
lines were absent a discussion of how the EISs were expected to
be utilized. It was not until the rules had been revised for the
third time that the EQC included a discussion of the EISs role
in agency planning and decision-making.l9 Significantly this
inclusion occurred only after it had been determined that the EQC
actually lacked any authority to impose its guidelines on executive
branch agencies. The EQC's authority to act in this regard had
previously been questioned from time to time and even the EQC
seemed to exhibit a lack of confidence in its ability to prescribe
rules. 20

It was not until 1975, however, that this issue was finally
resolved. On April 17 the First Judicial District Court decided

the Montana Wilderness Association v. The Board of Land Commissioners?l

case. In that case the court held that the EQC's guidelines were

unenforceable since the powers of the EQC staff were limited to the
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making of studies and recommendations. The court in its dicta
also strongly criticized both the executive and legislative branches
of the state government for failing to develop a workable system
for effective enforcement of MEPA.

This chastisement resulted in an almost immediate response
by the governor. On April 30, 1975 Thomas Judge by executive order
created a commission on environmental quality, the CEQ, which was
directed to work with the EQC and other agencies of the executive
branch and the public to promulgate uniform MEPA rules.22 1In
November a public hearing was held on proposed rules and on Janu-
ary 15, 1976 a final revision of the model rules was issued which
incorporated, to a certain extent, the comments and suggestions
received at the hearing.23 These rules did not, however, include a
provision outlining the proper use of an EIS as was found in the
May 1975 EQC guidelines. The executive branch agencies when adopting
these rules also did not choose to include any such provision of
their own.

Although purposefully critical in its analysis, an EQC staff

report by Steven Perlmutter, entitled The Montana Environmental

Policy Act - The First Five Years, provides a general understanding

of the early years of MEPA implementation. Perlmutter takes the
position that MEPA does have substantive importance that imposes
definite requirements on agency actions. While in his view the EIS
was often relegated to an improper subordinate role and perhaps even

used as a mere defense against litigation in some instances, he does
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admit that the EIS process was partially serving its purpose.24
The principal reason given for this conclusion was that public
awareness and participation in the EIS process tended to make
agencies more aware of environmental concerns and they were there-
fore making fewer decisions behind closed doors without adequate
data supporting their actions. Additionally, he felt that private
developers were beginning to consider environmental factors in
their planning process prior to seeking agency approval for proposed
projects.

Looking beyond the first five years of MEPA, it can be
reported that since the publication of Perlmutter's report, no
drastic changes have occurred in the general treatment and perception
of MEPA and the EIS process by agency personnel. Prior to the very

recent action by the District Court in the Cabinet Resource Group

case25, the significance of which has not yet been fully assessed,
only two notable events have occurred since Perlmutter's report was

written.26 The first is the Beaver Creek South decision II. Even

though this did not decide the procedural versus substantive issue,
it continues to be cited by many as having done so. For that reason,
in a practical sense, it has contributed to MEPA being regarded as
strictly procedural by many persons, including members of state
government.

The other noteworthy event was the re-establishment of the
Commission on Environmental Quality by Governor Judge on March 8,
1978, for the purpose of re-evaluating and updating the model MEPA

rules.2’ As was done by the first CEQ, a draft set of rules was
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initially prepared and distributed to agencies and interested
persons for comment. Following a public hearing, a revised set
of model rules was prepared and later adopted by most of the
executive agencies.28 While the rules were not a sharp departure
from the earlier version, they did attempt to clarify ambiguities
that may have existed. One interesting side note is that the
rules in draft form included an exception from the EIS requirements
for the production of EISs in the case of agency rule-making.
Because this was contrary to apparent legislative intent in light
of the fact that a bill attempting to do the same had been defeated
by the 1979 Legislaturezg, the CEQ was harshly criticized and chose
to omit this from the final form.39 A summary of the comments received
on the proposed changes appeared in the Montana Administrative
Register on January 17, 1980 along with publication of the rules
in final form.31

Since the adoption of the new rules, there appears to be a
tendency growing among agency personnel toward viewing the EIS process
as an important aid in decision—making.32 If this is the case,
then it follows that environmental impact statements may be presently
serving a substantive role in many instances. If in fact MEPA was
intended to be substantive, then perhaps most agencies are now in
substantial compliance with its mandates. Before action is taken,
however, to insure full compliance by all agencies, the EQC may wish
to make its own determination on the substantive versus procedural
MEPA issue. Indeed if MEPA is determined to be merely procedural

in nature, then all agencies may already be in full compliance.33
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69-6512. Appointment of employees. The executive
director, subject to the approval of the council may appoint
whatever employees are necessary to carry out the provi-
sions of this act, within the limitations of legislative
appropriations.

History: En. Sec. 12, Ch. 238, L. 1971.

69-6513. Term and removal of the executive director.
The executive director is solely responsible to the
environmental quality council. He shall hold office for
a term of two (2) years beginning with July 1 of each
odd-numbered year. The council may remove him for mis-
feasance, malfeasance or nonfeasance in office at any time
after notice and hearing.

History: En. Sec. 13, Ch. 238, L. 1971.

69-6514. Duties of executive director and staff. It shall
be the duty and function of the executive director and
his staff

(a) to gather timely and authoritative information con-
cemning the conditions and trends in the quality of the
environment both current and prospective, to analyze and
interpret such information for the purpose of determing
whether such conditions and trends are interfering, or
are likely to interfere, with the achievement of the policy
set forth in section 3 (69-6503) of this act, and to compile
and submit to the governor and the legislative assembly
studies relating to such conditions and trends;

(b) to review and appraise the various programs and
activities of the state agencies in the light of the policy
set forth in section 3 (69-6503) of this act for the purpose
of determing the extent to which such programs and
activities are contributing to the achievement of such pol-
icy, and to make recommendations to the governor and
the legislative assembly with respect thereto;

(c) to develop and recommend to the governor and the
legislative assembly, state policies to foster and promote
the improvement of environmental quality to meet the
conservation, social, economic, health, and other require-
ments and goals of the state;

(d) to conduct investigations, studies, surveys,
research, and analyses relating to ecological systems and
environmental quality;

(e) to document and define changes in the natural envi-
ronment, including the plant and animal systems, and to
accumulate necessary data and other information for a
continuing analysis of these changes or trends and an
interpretation of their underlying causes;

(f) to make and furnish such studies, reports thereon,
and recommendations with respect to matters of policy
and legislation as the legislative assembly requests;

(g) to analyze legislative proposals in clearly environ-
mental areas and in other fields where legislation might
have environmental consequences, and assist in prepara-
tion of reports for use by legislative committees, adminis-
trative agencies, and the public.

(h) to consultwith, and assist legislators who are prepar-
ing environmental legislation, to clarify any deficiencies
or potential conflicts with an overall ecologic plan.

(i) to review and evaluate operating programs in the
environmental field in the several agencies to identify
actual or potential conflicts, both among such activities,
and with a general ecologic perspective, and to suggest
legislation to remedy such situations.

(j) totransmit to the governor and the legislative assem-
bly annually, and make available to the general public
annually, beginning July 1, 1972, an environmental qual-
ity report concerning the state of the environment which
shall contain

(1) the status and condition of the major natural, man-
made, or altered environmental classes of the state, includ-
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ing, but not limited to, the air, the aquatic, including sur-
face and ground water, and the terrestrial environment,
including, but not limited to, the forest, dryland, wetland,
range, urban, suburban, and rural environment;

(2) the adequacy of available natural resources for fulfil-
ling human and economic requirements of the state in
the light of expected population pressures;

(3) current and foreseeable trends in the quality, man-
agement and utilization of such environments and the
effects of those trends on the social, economic, and other
requirements of the state in the light of expected popula-
tion pressures;

(4) a review of the programs and activities (including
regulatory activities) of the state and local governments,
and nongovernmental entities or individuals, with par-
ticular reference to their effect on the environment and
on the conservation, development and utilization of
natural resources; and

(5) aprogram for remedying the deficiencies of existing
programs and activities, together with recommendations

for legislation.
History: En. Sec. 14, Ch. 238, L. 1971.

69-6515. Examination of records of government
agencies. The environmental quality council shall have
the authority to investigate, examine and inspect all
records, books and files of any department, agency, com-

mission, board or institution of the state of Montana.
History: En. Sec. 15, Ch. 238, L. 1971.

69-6516. Hearings by council — enforcement of
subpoenas. Inthe discharge of its duties the environmen-
tal quality council shall have authority to hold hearings,
administer oaths, issue subpoenas, compel the attendance
of witnesses, and the production of any papers, books,
accounts, documents and testimony, and to cause deposi-
tions of witnesses to be taken in the manner prescribed
by law for taking depositions in civil actions in the district
court. In case of disobedience on the part of any person
to comply with any subpoena issued on behalf of the coun-
cil, or any committee thereof, or of the refusal of any wit-
ness to testify on any matters regarding which he may
be lawfully interrogated, it shall be the duty of the district
court of any county or the judge thereof, on application
of the environmental quality council to compel obedience
by proceedings for contempt as the case of disobedience
of the requirements of a subpoena issued from such court

on a refusal to testify therein.
History: En. Sec. 16, Ch. 238, L. 1971.

69-6517. Consultation with other groups — utilization
of services. In exercisingits powers, functions, and duties
under this act, the council shall

(a) consult with such representatives of science, indus-
try, agriculture, labor, conservation organizations, educa-
tional institutions, local governments and other groups,
as it deems advisable; and

(b) utilize, to the fullest extent possible, the service,
facilities, and information (including statistical informa-
tion) of public and private agencies and organizations,
and individuals, in order that duplication of effort and
expense may be avoided, thus assuring that the commis-
sion’s activities will not unnecesarily overlap or conflict
with similar activities authorized by law and performed
by established agencies.

History: En. Sec. 17, Ch. 238, L. 1971.

Effective Date

Section 18 of Ch. 238, Laws 1971
provided the act should be in effect
from and after its passage and
approval. Approved March 9, 1971.



APPENDIX

HAH

Revised Guidelines*

For Environmental Impact Statements required by the Montana
Environmental Policy Act of 1971

Adopted by Environmental Quality Council, July 21, 1972

1. PURPOSE

The purpose of Section 69-6504 (b) (3) of the Montana
Environmental Policy Act (MEPA) and of these
guidelines is to incorporate into the agency decision-
making process careful and thorough consideration
of the environmental effects of proposed actions, and
to assist agencies in implementing the MEPA in a
uniform, deliberate manner.

POLICY

a. As early as possible and in all cases prior to any
agency decision concerning major action or
recommendation or a proposal for legislation that
significantly affects the environment, State
agencies shall, in consultation with other approp-
riate agencies and individuals, both in the public
and private sectors, assess in detail the potential
environmental impact in order that adverse
effects are avoided and environmental quality is
maintained, enhanced, or restored to the fullest
extent practicable. In particular, it is especially
important that alternative actions that will
minimize adverse impacts shall be explored and
both the long and short-range implications to the
human environment and to nature shall be
evaluated in order to avoid, to the fullest extent
practicable, undesirable consequences for the
environment as a whole.

The language in Section 69-6504 is intended to
assure that all agencies of the State shall comply
with the directives set out in said Section “to
the fullest extent possible’” under their statutory
authorizations and that no agency shall utilize an
excessively narrow construction of its existing
statutory authorizations to avoid compliance.

b. For the purpose of implementation of the MEPA,
the term “human environment” is to be broadly
construed to include not only social, economic,
cultural, and esthetic factors, but is also, and par-
ticularly, intended to include the biophysical
properties of natural ecosystems, including
plants, animals, man, their relationship with each
other, and with all environmental components of
air, water, and land: otherwise known as
“ecology”.

3. AGENCY PROCEDURES

a. Each agency shall establish its own formal proce-
dures for:

(1) Identifying those agency actions and deci-
sions requiring environmental statements, the
appropriate time prior to decision for the con-

sultation required by Section 69-6504 (b) (3)
and the agency review process for which
environmental statements are to be available;

(2) Obtaining information required in their pre-
paration;

(3) Designating the officials who are to be respon-
sible for the statements;

(4) Consulting with and taking account of the
comments of appropriate agencies, and the
public, whether or not a statement is pre-
pared; and

G

Meeting the requirements of Section 69-6504
(b) (3) for providing timely public information
on plans and programs with environmental
impact, including procedures responsive to
Section 8 of these guidelines. These proce-
dures should be consistent with the
guidelines contained herein. Each agency
should file a copy of all such procedures with
the Environmental Quality Council (EQC)
which will provide advice to agencies in the
preparation of their procedures and guidance
on the application and interpretation of the
Council’s guidelines.

In addition, it is suggested that each agency prepare
a flow chart outlining its EIS procedure. The flow
chart should include all points of review and
decision-making, and divisions of individual respon-
sibility.

STATE AGENCIES INCLUDED

Section 69-6504 (b) (3) applies to all agencies of the
State government. Each agency shall comply with
the requirements unless the agency demonstrates
that existing law applicable to its operations expressly
prohibits or makes compliance impossible.

ACTIONS INCLUDED

The following criteria shall be employed by agencies
in deciding whether a proposed action requires the
preparation of an environmental statement.

a. Actions include, but are not limited to:

(1) Recommendations or favorable reports relat-
ing to legislation, including that for appropria-
tions. The requirement for following the Sec-
tion 69-6504 (b) (3) procedure as elaborated
in these guidelines applies to both

(a) agency recommendations on their own

*Freely adapted from the Federal guidelines as published in 36 Federal : >
proposals for legislation; and

Register, 7724-7729, April 23, 1971.
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(b) agency reports on legislation initiated
elsewhere. (In the latter case only the
agency which has primary responsibility
for the subject matter involved will pre-
pare an environmental impact state-
ment.)

(2) Projects, programs, and continuing activities:
directly undertaken by state agencies; sup-
ported in whole or in part through state funds
or involving a state lease, permit, license, cer-
tificate or other entitlement for use;

(3) Policy, regulations, and procedure making.

The statutory clause “major actions of State gov-
ermnment significantly affecting the quality of the
human environment’” shall be construed by
agencies with a view to the overall, cumulative
impact of the action proposed (and of further
actions contemplated). Such actions may be
localized and seemingly insignificant in their
impact, but if there is a potential that the environ-
ment may be significantly affected, the statement
shall be prepared.

In considering what constitutes major action sig-
nificantly affecting the environment, agencies
should bear in mind that the effect of many State
decisions about a project or a complex of projects
can be individually limited but cumulatively con-
siderable. Examples are when one or more
agencies over a period of years puts into a project
individually minor but collectively major
resources, or when several government agencies
individually make decisions about partial aspects
of a major action. The guiding principle is that
the whole can be greater than the sum of the
parts. The lead agency shall prepare an environ-
mental impact statement if it is foreseeable that
a cumulatively significant impact on the environ-
ment will arise from State action. “Lead agency”
refers to the State agency which has primary
authority for committing the State government to
a course of action with significant environmental
impact. As necessary, the Environmental Quality
Council will assist in resolving questions of lead
agency determination.

On predictably controversial issues, agencies
shall prepare pre-draft outlines of environmental
impact statements. These outlines shall be circu-
lated in a timely fashion to selected public
agencies, to selected private groups and individu-
als, and to private groups and individuals whose
interests will be significantly affected by the
proposed action, for review and comment.
Agencies shall give careful consideration to the
comments and suggestions elicited by this pro-
cess when they prepare their draft environmental
impact statement.

When an agency responsible for the issuance of
a state lease, permit, license, certificate, or other
entitlement for use, should be able to foresee that
the issuance of a large number of such entitle-
ments will, cumulatively, have a significant
impact upon the environment, an environmental
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impact statement shall be prepared. Normal
agency procedures, as delineated in Section 3
above, shall be used in the preparation of such
an impact statement. Information supplied by
applicants for these entitlements may be used or
considered in the preparation of an impact state-
ment, but such information may not be submitted
by itself in place of an impact statement.

Section 69-6504 of the MEPA indicates the broad
range of aspects of the environment to be sur-
veyed in any assessment of significant effect.

The MEPA also indicates that adverse significant
effects include those that degrade the quality of
the environment, and curtail the range of benefi-
cial uses of the environment, and serve short-
term, to the disadvantage of long-term, environ-
mental goals. Significant effects can also include
actions which may have both beneficial and detri-
mental effects, even if, on balance, the agency
believes that the effect will be beneficial. Signifi-
cant adverse effects on the quality of the human
environment include both those that directly
affect human beings and those that indirectly
affect human beings through adverse effects on
the environment.

6. CONTENT OF ENVIRONMENTAL
STATEMENT

a. The following points are to be covered:

(1) A description of the proposed action includ-
ing information and technical data adequate
to permit a careful assessment of environmen-
tal impact by commenting agencies and the
public.

(2) The probable impact of the proposed action
on the environment, including impact on
ecological systems. Both primary and secon-
dary significant consequences for the environ-
ment shall be included. A primary impact is
one which generally results from a project
input; a secondary impact is one which gener-
ally results from a project output. Primary
impacts are usually more susceptible to
measurement and analysis by an agency prop-
osing an action because the primary impacts
are more immediately related to an agency’s
area of responsibility and expertise. Secon-
dary impacts, on the other hand, usually
require analyses by a number of agencies
because they are not within any single agen-
cy’s area of responsibility or expertise.

(3

=

Any probable adverse environmental effects
which cannot be avoided, should the proposal
be implemented.

(4) Alternatives to the proposed action;
Section 69-6504 (b) (3) requires the responsi-
ble agency to “study develop, and describe
appropriate alternatives to recommend
courses of action in any proposal which
involves unresolved conflicts concerning
alternative uses of available resources.” A
rigorous exploration and objective evaluation



of alternative actions (including no action at
all) that might avoid some or all of the adverse
environmental effects is essential. In addition,
there should be an equally rigorous considera-
tion of alternatives open to other authorities.
Sufficient analysis of such alternatives and
their costs and impact on the environment
should accompany the proposed action
through the agency review process in order
not to foreclose prematurely options which
might have less detrimental effects.

(5) The relationship between local short-term
uses of man’s environment and the mainte-
nance and enhancement of long-term effects
from the perspective that each generation is
trustee of the environment for succeeding
generations.

(6) Any irreversible and irretrievable commit-
ments of natural and economic resources
which would be involved in the proposed
action should it be implemented. This
requires the agency to identify the extent to
which the action curtails the range of alterna-
tive and beneficial uses of the environment.

(7)A discussion of problems and objections
raised by otheragencies and by private organi-
zations and individuals in the review process
and the disposition of the issues involved.
This section may be submitted separately

from the draft.

(8) Insofar as it is practicable, a balancing of the
economic benefits to be derived from a prop-
osal with environmental costs.

(9) A listing of all agency personnel having chief
responsibility for the preparation of the
statement; a brief account of the formal educa-
tion, training, and professional experience of
such personnel; and a description of the
sources of data, research or field investigation
on which the statement and its conclusions
are based.

Each environmental statement shall be prepared
in accordance with the precept in Section 69-6504
(b) (1) that all agencies “utilize a systematic, inter-
disciplinary approach which will insure the inte-
grated use of the natural and social sciences and
the environmental design arts in planning and
decision making which may have an impact on
man’s environment.”

Where an agency follows a practice of declining
to favor an alternative until public hearings have
been held on a proposed action, a draft environ-
mental statement may be prepared and circulated,
indicating that two or more alternatives are under
consideration. Of necessity, this commits the
agency to the preparation and circulation of a
statement indicating its choice of a final alterna-
tive.

Agencies which are required to submit state-
ments under Section 102 (2) (c¢) of the National
Environmental Policy Act may, with EQC
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approval, substitute copies of that statement in
lieu of the Section 69-6504 (b) (3) requirement
of the MEPA.

e. Appendix I prescribes the form of the draft
environmental statement.

7. STATE AGENCIES TO BE CONSULTED IN

CONNECTION WITH PREPARATION OF
ENVIRONMENTAL IMPACT STATEMENTS.

A state agency considering an action requiring an
environmental statement for which it takes primary
responsibility shall consult with and obtain the com-
ment on the environmental impact of the action of
state agencies or institutions with jurisdiction by law
or special expertise with respect to any environmen-
tal impact involved.

In addition, any state agency responsible for a draft
environmental statement may seek comment from
appropriate federal and local agencies, from private
individuals, organizations and institutions, and in
particular from private parties whose interests are
likely to be significantly affected by the proposed
action.

Agencies seeking comment shall determine which
one or more of the agencies or institutions are approp-
riate to consult on the basis of the areas of expertise.
It is recommended that these agencies and institu-
tions establish contact points for providing comments
on the environmental statements and that depart-
ments from which comment is solicited coordinate
and consolidate the comments of their component
entities. It is further recommended that each agency
establish a “fund file” of expertise available from
the public and private sectors. The requirement in
Section 69-6504 (b) (3) to obtain comment from state
agencies having jurisdiction or special expertise is
in addition to any specific statutory obligation of any
state agency to coordinate or consult with any other
agency. Agencies seeking comment shall establish
time limits of not less than thirty (30) days for reply,
after which it may be presumed, unless the agency
consulted requires a specified extension of time, that
the agency consulted has no comment to make.
Agencies seeking comment should endeavor to com-
ply with requests for extensions of time up to fifteen
(15) days. Failure of EQC to publicly comment on
any agency’s environmental statement does not imply
tacit approval of that agency action.

USE OF STATEMENTS IN AGENCY REVIEW
PROCESSES: DISTRIBUTION TO
ENVIRONMENTAL QUALITY COUNCIL:
AVAILABILITY TO PUBLIC.

a. Agencies will need to identify at what state or
stages of a series of actions relating to a particular
matter the environmental statement procedures
of these guidelines will be applied. It will often
be necessary to use the procedures both in the
development of a state program and in the review
of proposed projects within the program. The
principle to be applied is to obtain views of other
agencies and the public at the earliest feasible
time in the discussion and development of prog-



ram and project proposals. Care should be taken
to avoid duplication but when action is consi-
dered which differs significantly from other
actions already reviewed pursuant to Section 69-
6504 (b) (3) of the MEPA, an environmental state-
ment shall be provided.

Two (2) copies of draft environmental statements,
and two (2) copies of the final text of environmen-
tal statements (if prepared) together with all com-
ments received thereon by the responsible
agency from all other agencies and from private
organizations and individuals, shall be supplied
to the office of the Executive Director of the
Environmental Quality Council. It is important
that draft environmental statements be prepared
and circulated for comment and furnished to the
Environmental Quality Council, the Governor,
and the public at the earliest possible point in
the agency review process in order to permit
meaningful consideration of the environmental
issues before an action is taken. It is not the intent
of the MEPA that the environmental statement
be written to justify decisions already made. No
administrative action subject to Section 69-6504
(b) (3) shall be taken sooner than sixty (60) days
after a draft environmental statement has been
circulated for comment, furnished to the Council
and except where advance public disclosure will
result in significantly increased costs of procure-
ment to the government, made available to the
public pursuant to these guidelines. If the
originating agency has a full and good faith con-
sideration of the environment in its plans, and
if this is reflected in favorable comments from
review agencies and the public, the draft state-
ment may be considered as satisfying the require-
ment of MEPA for a detailed statement. Agencies
satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all com-
ments received thereon together with formal
notification of the final decision on the proposed
action. Agencies must furnish the same informa-
tion (final decision and all comments on draft)
to all commenting entities, whether public or
private, as a logical termination to the process.
In cases where the final environmental statement
is required administrative action shall not be
taken sooner than thirty (30) days after the final
text has been made available to the Council and
the public. If the final text of an environmental
statement is filed within sixty (60) days after a
draft statement has been circulated for com-
ment, furnished to the Council and made public
pursuant to this section of these guidelines, the
thirty (30) day period and sixty (60) day period
fnay run concurrently to the extent that they over-
ap.

With respect to recommendations or reports on
proposals for legislation to which Section 69-6504
(b) (3) applies, a draft environmental statement
may be furnished to the appropriate legislative
committee and made available to the public pend-
ing transmittal of the comments as received and
the final text, if required.
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d. All agencies shall make available to the public
all the reports, studies, and other documents that
may and should underlie the draft and final
impact statements and comments.

e. Where emergency circumstances make it neces-
sary to take an action with significant environ-
mental impact without observing the provisions
of these guidelines concerning minimum periods
for agency review and advance availability of
environmental statements, the agency proposing
to take the action shall consult with the EQC
about alternative arrangements. Similarly, where
there are over-riding considerations of expense
to the state or impaired program effectiveness,
the responsible agency shall consult with the
EQC concerning appropriate modifications of the
minimum period.

f. Inaccord with the MEPA, agencies have an affir-
mative responsibility to develop procedures to
insure the fullest practicable provision of timely
public information and understanding of agency
plans and programs with environmental impact
in order to obtain the view of interested and signi-
ficantly affected parties.

These procedures shall include, whenever
appropriate, provision for public hearings, and
shall provide the public with relevant information
including information on alternative courses of
action. Agencies which hold hearings on proposed
administrative actions or legislation shall make
the draft environmental statement available to the
public at least thirty (30) days prior to the time
of the relevant hearings. Hearings shall be pre-
ceded by adequate public notice and information
to identify the issues and to obtain the comments
provided for in the guidelines and should in all
ways conform to those procedures outlined in the
Montana Administrative Procedure Act, where
applicable, R.C.M. 1947, 82-4201, et seq.

g. The agency which prepared the environmental
statement is responsible for making the statement
and the comments received available to the pub-
lic, including inter-agency memoranda when
such memoranda transmit comments of agencies
upon the environmental impact of proposed
actions subject to Section 69-6504 (b) (3).

h. Agency procedures prepared pursuant to Section
3 of these guidelines shall implement these pub-
lic information requirements and shall include
arrangements for availability of environmental
statements and comments at the head and other
appropriate offices of the responsible agency.

APPLICATION OF SECTIONS 69-6504 (b) (3)
PROCEDURE TO EXISTING PROJECTS AND
PROGRAMS.

The Section 69-6504 (b) (3) procedure shall be
applied to major state actions having a significant
effect on the environment even though they arise
from projects or programs initiated prior to enactment
of the MEPA on March 9, 1971. Where an agency
demonstrates that it is not practicable to reassess the
basic course of action, it is still important that further
incremental major actions be shaped so as to
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minimize adverse environmental consequences. It
is also important in further action that account be
taken of environmental consequences not fully
evaluated at the outset of the project or program.

SUPPLEMENTARY GUIDELINES,
EVALUATION OF PROCEDURES.

These revised guidelines reflect the experience of
pertinent State agencies and the EQC subsequent
to the time the interim guidelines were issued almost
a year ago. It is believed that this experience has
made the guidelines more helpful and comprehen-
sive. As more experience is gained, and as more com-
ments are received, these guidelines will, from time
to time, be further revised.

Agencies are encouraged to conduct an ongoing
assessment of their experience in the implementation
of the Section 69-6504 (b) (c) provisions of the MEPA
and in conforming with these guidelines. The EQC
will welcome comments on these areas at any time,
but it would especially like to have such comments
by December 31, 1972. Such comments should
include an identification of the problem areas and
suggestions for revision or clarification of these
guidelines to achieve effective coordination of views
on the environmental factors (and alternatives,
wherever appropriate) of proposed actions without
imposing unproductive administrative procedures.

APPENDIX | OF GUIDELINES

The environmental statement submitted to the Environ-
mental Quality Council should cover the following items:

(Check ome) ( ) Draft
() Final Environmental Statement

Name of responsible state agency (with name of operat-
ing division where appropriate.)
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1. Name of action (Check one)
() Administrative Action

() Legislative Action

2. Description of action indicating what geographic
area or political subdivision is particularly affected.

3. Environmental impact and adverse environmental
effects.

4. List altermatives considered.

5. The relationship between local short-term uses of
man’s environment and the maintenance and
enhancement of long-term productivity.

6. Any irreversible and irretrievable commitments of
resources.

7. (a) (For draft statements) List all agencies from
which comments have
been requested.

(b) (For final statements) List all agencies and
sources from which
written comments
have been received.

8. Date draft statement and final statement was made
available to the Governor, the Environmental

Quality Council, and public.

Draft environmental statements should be concise, but
in sufficient detail to allow a reviewer with appropriate
expertise to grasp the essence of the action and comment
intelligently.

In cases where final environmental statements are pre-
pared, this format should be followed considering in detail
the points covered in Section 6 of these guidelines.




2,

APPENDIX '"B" 9/19/73

ENVIRONMENTAL QUALITY COUNCIL
State Capitol Building
Helena, Montana

REVISED GUIDELINES FOR ENVIRONMENTAL IMPACT STATEMENTS
REQUIRED BY THE MONTANA ENVIRONMENTAL POLICY ACT OF 1971
ADOPTED BY ENVIRONMENTAL QUALITY COUNCIL, SEPTEMBER 14, 1973

PURPOSE

The purpose of Section 69-6504(b)(3) of the Montana Environmental
Policy Act (MEPA) and of these guidelines is to incorporate into the
agency decision-making process careful and thorough consideration of
the environmental effects of proposed actions, and to assist agencies
in implementing MEPA in a uniform, deliberate and systematic manner.

POLICY

a. As early as possible and in all cases prior to any agency decision
concerning major action or recommendation or a proposal for legis-
lation that significantly affects the environment, State agencies
shall, in consultation with other appropriate agencies and indi-
viduals, in both the public and private sectors, assess in detail
the potential environmental impact in order that adverse effects
are avoided and environmental quality is maintained, enhanced, or
restored to the fullest extent practicable. In particular, it is
especially important that alternative actions that will minimize
adverse impacts shall be explored, and both the long and short
range implications upon the human environment and upon nature shall
be evaluated in order to avoid, to the fullest extent practicable,
undesirable consequences for the environment as a whole.

The Tanguage in Section 69-6504 is intended to assure that all
agencies of the State shall comply with the directives set out in
said Section "to the fullest extent possible" under their statutory
authorizations and that no agency shall utilize an excessively
narrow construction of its existing statutory authorizations to
avoid compliance.

b. The term "human environment" shall be broadly construed to include
not only social, economic, cultural, and aesthetic factors, but
also, and particularly, the biophysical properties of natural eco-
systems, including plants, humans, and other animals, their re-
lationship to each other, and with all environmental components of
air, water, and land.
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3. AGENCY PROCEDURES

a.

Each agency shall establish its own formal procedures for:

(1)

(5)

Identifying those agency actions and decisions requiring
environmental statements, the appropriate time prior to
decision for the consultation required by Section 69-6504
(b)(3) and the agency review process for which environmental
statements are to be available;

Obtaining information required in the preparation of
environmental statements;

Designating the officials who are to be responsible for the
environmental statements;

Consulting with and taking account of the comments of appro-
priate agencies, private groups, and the public, whether or
not an environmental statement is prepared;

Preparing draft environmental statements.

(a). In accordance with the policy of MEPA, agencies have
a responsibility to develop procedures to provide to
the public timely information and explanation of plans
and programs with environmental impact in order to ob-
tain the views of any interested parties. Initial
assessments of the environmental impacts of proposed
action shall be undertaken concurrently with initial
technical, energy use, and economic studies, and when
required, a draft environmental impact statement shall
be prepared and circulated for comments in time to ac-
company a proposal through the agency review process.
During the process, agencies shall:

(1) ~Make provision for the circulation of draft state-
ments to other appropriate agencies, selected pri-
vate groups and individuals, and for their avail-
ability to the public. (Where an agency has an
established practice of declining to favor an al-
ternative until public comments on a proposed ac-
tion have been received, the draft environmental
statement may indicate that two or more alterna-
tives are under consideration.);

(2) Give careful consideration to the comments elicited
from the aforementioned sectors; and

(3) Issue final environmental impact statements which
clearly evidence a responsiveness to such comments.
The purpose of this assessment and consultation pro-
cedure is to provide agencies, other decision-makers,
and the public with an understanding of the potential
environmental effects of proposed actions.



Agencies should attempt to balance the results of
their environmental assessments with their assess-
ments of the net economic, technical, and other
benefits of proposed actions, and use all practicable
means to avoid or minimize undesirable consequences
for the environment.

(b). If an agency relies on an applicant for the submission of
initial environmental information, the agency shall assist .
the applicant by outlining the type and quality of information
required. In all such cases, the agency must make its own
determinations on the applicant's evaluation of the environ-
mental issues and the agency must assume responsibility for
the scope and content of draft and final environmental state-
ments.

(6) Meeting the requirements of Section 69-6504(b)(3) for providing
timely public information on plans and programs with environmental
impact, including procedures responsive to Section 8 of these
guidelines. These procedures should be consistent with the guide-
lines contained herein. Each agency should file a copy of all
such procedures with the Environmental Quality Council (EQC) which
will provide advice to agencies in the preparation of their pro-
cedures and guidance on the application and interpretation of the
Council's guidelines.

In addition, it is suggested that each agency prepare a flow chart outlining
its EIS procedure. The flow chart should include all points of review and
decision-making, and divisions of individual responsibility. See sample
attached as Appendix III.

STATE AGENCIES INCLUDED

Section 69-6504(b)(3) applies to all agencies of the State government. Each
agency shall comply with the requirements unless the agency demonstrates that
existing law applicable to its operations expressly prohibits or makes compli-
ance impossible.

ACTIONS INCLUDED

The following criteria shall be employed by agencies in deciding whether a
proposed action requires the preparation of an environmental statement.

a. Actions include, but are not limited to:

(1) Recommendations or favorable reports relating to legislation,
including that for appropriations. The requirement for following
Section 69-6504(b)(3§ procedure as discussed in these guidelines
applies to both:

(a). agency recommendations on their own proposals for legis-
lation; and



(b). agency reports on legislation initiated elsewhere.
(In the Tatter case only the agency which has pri-
mary responsibility for the subject matter involved
will prepare an environmental impact statement.)

(2) Projects, programs, and continuing activities: directly under-
taken by state agencies; supported in whole or in part through
state funds or involving a state lease, permit, license, certifi-
cate or other entitlement for use;

(3) Policy, regulations, and procedure making.

The statutory clause "major actions of State government significantly
affecting the quality of the human environment" shall be construed by
agencies from the perspective of the overall, cumulative impact of the
action proposed (and of further actions contemplated). Such actions
may be localized and seemingly insignificant in their impact, but if
there is a potential that the environment may be significantly affected,
the statement shall be prepared.

In deciding what constitutes "major action significantly affecting
the environment," agencies should consider that the effect of many State
decisions about a project or a complex of projects can be individually
limited but cumulatively considerable. By way of example, two suitable
illustrations can be drawn: (1) one or more agencies, over a period of
years, commits minor amounts of resources at any single instance, but
the cumulative effect of those individually minor commitments amounts
to a major commitment of resources, or (2) several government agencies
individually make decisions regarding partial aspects of a major action.
The guiding principle is that the whole can be greater than the sum of
the parts. The lead agency shall prepare an environmental impact state-
ment if it is foreseeable that a cumulatively significant impact on the
environment will arise from State action. "Lead agency" refers to the
State agency which has primary authority for committing the State govern-
ment to a course of action with significant environmental impact. As
necessary, the Environmental Quality Council will assist in resolving
questions of lead agency determination.

Finally, the determination of what constitutes "major action
significantly affecting the human environment" will unavoidably
involve considerable judgment on the part of the responsible agen-
cy. To assist in that judgment, the following points should be
general considerations (but not viewed as final determinants):

(1) Is the action under consideration the first or the only govern-
mental decision to be taken on the proposal?

(2) Is the action decisive; could it substantially change the nature
of the proposal, stop the proposal, or allow it to proceed to
full implementation?

(3) Is the action expected to have direct statewide or regional
implications?



(4) Is the action fixed for a certain period of time not to be
modified except under new conditions not previously known,
or conditions of an emergency nature?

(5) Does the action deal with environmental conditions (physical,
social, biological) which have been clearly recognized as
being endangered, fragile, or in severely short supply; or
clearly approaching a precarious level of quality, hardship,
or public safety?

(6) Is the action intended as environmentally regulatory or pro-
tective?

(7) Does the action involve considerable expenditure?

(8) Would environmental conditions be substantially altered in
terms of size, quality, well-being, availability, or type
of use?

(9) Would environmental conditions be affected over a large geo-
graphical area?

(10) Would environmental effects be beneficial, adverse or both?

(11) Would environmental effects be short-term, long-term, or
permanent?

(12) Would environmental effects be reversible?

(13) Will the action involve a reasonably important "segment" of
opinion in a controversy?

When an agency responsible for the issuance of a state lease, permit,
license, certificate, or other entitlement for use, should be able
to foresee that the issuance of a large number of such entitlements
will, cumulatively, have a significant impact upon the environment,
an environmental impact statement shall be prepared. Normal agency
procedures, as delineated in Section 3 above, shall be used in the
preparation of such an impact statement. Information supplied by
applicants for these entitlements may be used or considered in the
preparation of an impact statement, but such information may not be
submitted by itself in place of an impact statement.

Section 69-6504 of the MEPA indicates the broad range of aspects of

the environment to be surveyed in any assessment of significant effect.
The MEPA also indicates that adverse significant effects include those
that degrade the quality of the environment, and curtail the range of
beneficial uses of the environment, and serve short-term, to the dis-
advantage of long-term, environmental goals. Significant effects can
also include actions which may have both beneficial and detrimental
effects, even if, on balance, the agency believes that the effect will
be beneficial. Significant adverse effects on the quality of the human
environment include both those that directly affect human beings and



those that indirectly affect human beings through adverse effects
on the environment.

6. CONTENT OF ENVIRONMENTAL STATEMENT

a. The following points are to be covered:

(1) A description of the proposed action including information and
technical data adequate to permit a careful assessment of environ-
mental impact by commenting agencies and the public. The amount
of detail provided in such descriptions should be commensurate
with the extent and expected impact of the action, and with the
amount of information required at the particular level of decision
making (planning, feasibility, design, etc.).

(2) The probable impact of the proposed action on the environment,
including impact on ecological systems. Both primary and secondary
significant consequences for the environment shall be included. A
primary impact is one which generally results from a project input;
a secondary impact is one which generally results from a project
output. Primary impacts are usually more susceptible to measure-
ment and analysis by an agency proposing an action because the
primary impacts are more immediately related to an agency's area
of responsibility and expertise. Secondary impacts, on the other
hand, usually require analyses by a number of agencies because
they are not within any single agency's area of responsibility or
expertise.

(3) Any probable adverse environmental effects which cannot be avoided,
should the proposal be implemented. If there are adverse environ-
mental effects which are unavoidable, mitigative measures shall be
proposed to minimize such adverse environmental impact.

(4) Alternatives to the proposed action;

Section 69-6504(b)(4) requires the responsible agency to 'Study,
develop, and describe appropriate alternatives to recommend
courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources."
A rigorous exploration and objective evaluation of alternative
action (including no action at all) that might avoid some or
all of the adverse environmental effects is essential. In
addition, there should be an equally rigorous consideration of
alternatives open to other authorities. Sufficient analysis of
such alternatives and their costs and impact on the environment
should accompany the proposed action through the agency review
process in order not to foreclose prematurely options which
might have Tess detrimental effects.

(5) The relationship between local short-term uses of man's environ-
ment and the maintenance and enhancement of long-term effects
from the perspective that each generation is trustee of the
environment for succeeding generations.



(6) Any irreversible and irretrievable commitments of natural and
economic resources (including energy resources) which would be
involved in the proposed action should it be implemented. This
requires the agency to identify the extent to which the action
curtails the range of alternative and beneficial uses of the
environment.

(7) A discussion of problems and objections raised by other.agencies
and by private organizations and individuals in the review pro-
cess where appropriate and the disposition of the issues involved.

(8) Insofar as it is practicable, a balancing of the economic benefits
to be derived from a proposal with economic costs and environmental
costs.

(9) Discussion of potential growth-inducing aspects of the proposed
action.

(10) A Tlisting of all agency personnel having chief responsibility for
the preparation of the statement; a brief account of the formal
education, training, and professional experience of such personnel;
and a description of the sources of data, research or field
investigation on which the statement and its conclusions are based.

b. Each environmental statement shall be prepared in accordance with the
precept in Section 69-6504(b)(1) that all agencies "utilize a systematic,
inter-disciplinary approach which will insure the integrated use of the
natural and social sciences and the environmental design arts in planning
and decision making which may have an impact on man's environment."

c. Agencies which are required to submit statements under Section 102(2)(c)
of the National Environmental Policy Act may, with EQC approval, sub-
stitute copies of that statement in lieu of the Section 69-6504(b)(3)
requirement of the MEPA.

d. Appendix I prescribes the form of the draft environmental statement.

e. Appendix II suggests environmental values to be considered in connection
with the preparation of impact statements.

STATE AGENCIES TO BE CONSULTED IN CONNECTION WITH PREPARATION OF ENVIRONMENTAL
IMPACT STATEMENTS

A state agency considering an action requiring an environmental state-
ment for which it takes primary responsibility shall consult with and obtain
the comment on the environmental impact of the action of state agencies or
institutions with jurisdiction by law or special expertise with respect to
any environmental impact involved.

In addition, any state agency responsible for a draft environmental
statement may seek comment from appropriate federal and local agencies,
from private individuals, organizations and institutions, and in particular
from private parties whose interests are likely to be significantly affected
by the proposed action.



Agencies seeking comment shall determine which one or more of the
agencies or institutions are appropriate to consult on the basis of the
areas of expertise. It is recommended that these agencies and institutions
establish contact points for providing comments on the environmental state-
ments and that departments from which comment is solicited coordinate and
consolidate the comments of their component entities. It is further
recommended that each agency establish a "fund file" of expertise avail-
able from the public and private sectors. The requirement in Section
69-6504(b)(3) to obtain comment from state agencies having jurisdiction
or special expertise is in addition to any specific statutory obligation
of any state agency to coordinate or consult with any other agency. Agencies
seeking comment shall establish time 1imits of not less than thirty (30)
days for reply, after which it may be presumed, unless the agency con-
sulted requires a specified extension of time, that the agency consulted
has no comment to make. Agencies seeking comment should endeavor to
comply with requests for extensions of time up to fifteen (15) days.
Failure of EQC to publicly comment on any agency's environmental state-
ment does not imply tacit approval of that agency action.

USE OF STATEMENTS IN AGENCY REVIEW PROCESSES: DISTRIBUTION OF ENVIRONMENTAL
QUALITY COUNCIL: AVAILABILITY TO PUBLIC

a. Agencies will need to identify at what state or stages of a series
of actions relating to a particular matter the environmental state-
ment procedures of these guidelines will be applied. It will often
be necessary to use the procedures both in the development of a
state program and in the review of proposed projects within the
program. The principle to be applied is to obtain views of other
agencies and the public at the earliest feasible time in the dis-
cussion and development of program and project proposals. Care
should be taken to avoid duplication but when action is considered
which differs significantly from other actions already reviewed
pursuant to Section 69-6504(b)(3) of the MEPA, an environmental
statement shall be provided.

b. Two (2) copies of draft environmental statements, and two (2)
copies of the final text of environmental statements (if prepared)
together with all comments received thereon by the responsible
agency from all other agencies and from private organizations and
individuals, shall be supplied to the office of the Executive
Director of the Environmental Quality Council. It is important
that draft environmental statements be prepared and circulated
for comment and furnished to the Environmental Quality Council,
the Governor, and the public at the earliest possible point in
the agency review process in order to permit meaningful consid-
eration of the environmental issues before an action is taken.

It is not the intent of the MEPA that the environmental state-
ment be written to justify decisions already made. No admin-
istrative action subject to Section 69-6504(b)(3) shall be taken
sooner than sixty (60) days after a draft environmental statement
has been circulated for comment, furnished to the Council and
except where advance public disclosure will result in signifi-
cantly increased costs of procurement to the government, made
available to the public pursuant to these guidelines. If the
originating agency has a full and good faith consideration of
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the environment in its plans, and if this is reflected in favorable
comments from review agencies and the public, the draft statement

may be considered as satisfying the requirement of MEPA for a detailed
statement. Agencies satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all comments received thereon
together with formal notification of the final decision on the pro-
posed action. Agencies must furnish the same information (final
decision and all comments on draft) to all commenting entities,
whether public or private, as a logical termination to the process.

In cases where the final environmental statement is required admin-
jstrative action shall not be taken sgoner than thirty (30) days after
the final text has been made available to the Council and the public.
If the final text of an environmental statement is filed withint sixty
(60) days after a draft statement has been circulated for comment,
furnished to the Council and made public pursuant to this section

of these guidelines, the thirty (30) day period and sixty (60) day
period may run concurrently to the extent that they overlap.

In those instances where an agency has, after careful consideration,
concluded that a proposed action or project does not require the pre-
paration of a final environmental impact statement, the EQC, through
the office of the Executive Director, may, upon request from the
agency, remove any further time restrictions for the implementation
of such agency actions or projects.

With respect to recommendations or reports on proposals for legislation
to which Section 69-6504(b)(3) applies, a draft environmental state-
ment may be furnished to the appropriate legislative committee and
made available to the public pending transmittal of the comments as
received and the final text, if required.

A11 agencies shall make available to the public all the reports, studies,
and other documents that may and should underlie the draft and final
impact statements and comments.

Where emergency circumstances make it necessary to take an action with
significant environmental impact without observing the provisions of
these guidelines concerning minimum periods for agency review and
advance availability of environmental statements, the agency proposing
to take the action shall consult with the EQC about alternative
arrangements. It is important that the agency provide the EQC with

a precise, factual statement detailing the nature of the emergency,
and the reasons the agency feels it must depart from normal procedural
requirements. Similarly, where there are over-riding considerations
of expense to the state or impaired program effectiveness, the re-
sponsible agency shall consult with the EQC concerning appropriate
modifications of the minimum period.

In accord with the MEPA, agencies have an affirmative responsibility
to develop procedures to insure the fullest practicable provision

of timely public information and understanding of agency plans and
programs with environmental impact in order to obtain the view of
interested and significantly affected parties.
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These procedures shall include, whenever appropriate, provision
for public hearings, and shall provide the public with relevant
information including information on alternative courses of action.
In deciding whether a public hearing is appropriate, an agency should
consider: (i) the magnitude of the proposal in terms of economic
costs, the geographic area involved, the uniqueness or size of commit-
ment of resources involved, and the amount and types of energy re-
quired; (ii) the degree of interest in the proposal, as evidenced
by requests from public and from State and local authorities that
a hearing be held; (iii) the complexity of the issue and the Tikeli-
hood that information will be presented at the hearing which will
be of assistance to the agency in fulfilling its responsibilities
under the Act; and (iv) the extent to which public involvement al-
ready has been achieved through other means, such as earlier pub-
1ic hearings, meetings with citizen representatives, and/or written
comments on the proposed action. Agencies which hold hearings on
proposed administrative actions or legislation shall make the
environmental statement available to the public at least thirty (30)
days prior to the time of the relevant hearings. Hearings shall be
preceded by adequate public notice and information to identify the
issues and to obtain the comments provided for in the guidelines
and should in all ways conform to those procedures outlined in the
Montana Administrative Procedure Act, where applicable, R.C.M.

1947, 82-4201, et. seq.

g. The agency which prepared the environmental statement is responsible
for making the statement and the comments received available to the
public, including inter-agency memoranda when such memoranda trans-
mit comments of agencies upon the environmental impact of proposed
actions subject to Section 69-6504(b)(3).

h. Agency procedures prepared pursuant to Section 3 of these guidelines
shall implement these public information requirements and shall
include arrangements for availability of environmental statements
and comments at the head and other appropriate offices of the
responsible agency.

APPLICATION OF SECTIONS 69-6504(b)(3) PROCEDURE TO EXISTING PROJECTS AND

PROGRAMS

The Section 69-6504(b)(3) procedure shall be applied to major state
actions having a significant effect on the environment even though
they arise from projects or programs initiated prior to enactment of
the MEPA on March 9, 1971. Where an agency demonstrates that it is
not practicable to reassess the basic course of action, it is still
important that further incremental major actions be shaped so as to
minimize adverse environmental consequences. It is also important

in further action that account be taken of environmental consequences
not fully evaluated at the outset of the project or program.

SUPPLEMENTARY GUIDELINES, EVALUATION OF PROCEDURES

These revised guidelines reflect the experience of pertinent state
agencies and the EQC subsequent to the time the interim guidelines
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were issued. It is believed that this experience has made the guide-
lines more helpful and comprehensive. As more experience is gained,
and as more comments are received, these guidelines will, from time to
time, be further revised.

Agencies are encouraged to conduct an ongoing assessment of their
experience in the implementation of the Section 69-6504(b)(3) provi-
sions of the MEPA and in conforming to these guidelines. The EQC
will welcome comments on these areas at any time, but it would es-
pecially 1ike to have such comments by December 31, 1973. Such comments
should include an identification of the problem areas and suggestions
for revision or clarification of these guidelines to achieve effective
coordination of views on the environmental factors (and alternatives,
wherever appropriate) of proposed actions without imposing unproductive
administrative procedures.
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APPENDIX I

The environment statement submitted to the Environmental Quality Council
should cover the following items:

(Check one) ( ) Draft ( ) Final Environmental Statement
Name of responsible state agency (with name of operating division where
appropriate).

Name of action (Check one) ( ) Administrative Action

( ) Legislative Action

1. Description of action indicating what geographic area or political
subdivision is particularly affected.

Environmental impact.

Adverse environmental effects.

S w N

List alternatives considered.

5. The relationship between local short-term uses of man's environment
and the maintenance and enhancement of long-term productivity.

6. Any irreversible and irretrievable commitments of resources.

7. (a) (For draft statements) List all agencies from which comments
have been requested.

(b) (For final statements) List all agencies and sources from which
written comments have been received.
Discussion of comments and disposition of
issues involved.

8. Balance of economic benefits with economic costs and environmental
costs.

9. Potential growth-inducing effects.

10. List all agency personnel having chief responsibility for the pre-
paration of the statement; a brief account of the formal education,
training, and professional experience of such personnel; and a des-
cription of the sources of data, research or field investigation on
which the statement and its conclusions are based.

11. Date draft statement and final statement was made available to the
Governor, the Environmental Quality Council, and public.

Draft environmental statements should be concise, but in sufficient detail to
allow a reviewer with appropriate expertise to grasp the essence of the action
and comment intelligently.

In cases where final environmental statements are prepared, this format should

be followed considering in detail the points covered in Section 6 of these
guidelines.

=10



APPENDIX TII

By way of suggestion, but, by no means, by way of limitation, the

following are some specific values that could be affected by almost every

agency action or program:

TERRESTRIAL AND AQUATIC LIFE

WATER QUALITY, QUANTITY AND DISTRIBUTION

THE TERRESTRIAL AND AQUATIC HABITAT

AESTHETICS AND NATURAL BEAUTY

SOIL QUALITY, STABILITY AND MOISTURE

WILDERNESS VALUES

HUMAN PRESSURES ON RESOURCES

LOCAL AND STATE TAX BASE CONSIDERATIONS

TRANSPORTATION REQUIREMENTS

LAW ENFORCEMENT AND EFFECTIVENESS

DISTRIBUTION AND DENSITY OF PEOPLE

ECONOMIC CONSIDERATIONS (BUSINESS, INDUSTRY, DOLLAR TURNOVER AND

EMPLOYMENT)
FOOD AND FIBER PRODUCTION

RECREATIONAL OPPORTUNITIES AND QUALITY OF RECREATIONAL EXPERIENCES

INCREASED SUBURBANIZATION, OR URBANIZATION, OR LAKE AND STREANM-SIDE

DEVELOPMENT
NOISE POLLUTION AND TRANQUILITY, AND ANY OTHER PERTINENT SOCIAL CON-
SIDERATIONS

HISTORIC AND ARCHEOLOGICAL SITES AND UNIQUE AND NATURAL AREAS

CULTURAL UNIQUENESS AND DIVERSITY

-13-



APPENDIX 111
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STATE OF MONTANA ‘ APPENDIX et

'. Office of the Governor

hp ¢
!

b "._
EXECUTIVE CRUoR =

Executive Order creating a Commission on Fnvironmental Quality to

promulgate rules under the Montana Environmental Policy Act.

B e e T ——

Section 69-6504, R.C.M. 1947, of the Montana Environmental Policy Act
directs the agencies of state government to prepare environmental impact
statements analyzing the economic, social, and environmental impacts of
major state actions that will have a significant impact on thg environment.
A.recent First Judicial District Court opinion in the case of The Montana

Wilderness Association, Inc., v. Board of Land Commissioners reaffirms the

mandate of the Montana Environmental Policy Act and emphasizes thét the
Executive Branch agencies are responsible for adopting rules to implement
MEPA.

THEREFORE, I, THOMAS L. JUDGE, Governor of the State of.Montana, do
hereby create a Commission on Environmental Quality to promulgate uniform
rules for implementation of the Montana Environmental Policy Act. The
members of the Commission shall be Gary Wicks, Dr. John Anderson, Ted
Sghwinden, Wes Woodgerd, and Steve Brown, who shall serve as Chairman. I
direct the Commission to work with the Environmental Quality Council; the
other agencies of the Executive Branch and the public in promulgating
uniform rules for adontion under the Montana Administrative Procedure Act.
I also:charge'the Commission with the continuing responsibility of evaluating
and making recommendations for changes in the‘rules implementing the

Montana Environmental Policy Act.

GIVEN under my hand and the GREAT

SEAL of the State of Montana this 30th day
of April in the year of our LORD, One
Thousand Nine Hundred and Seventy-five.

/L:{-»M ’ ,Qr"""fw

THOM¥" L. JUDGE, Govetnor 9t the
State of Montana

ATTEST:

///’Secretary of State

;M/-! z z/z,g //2,-',4/4/ zﬂ/z,a7



ENVIRONMENTAL QUALITY COUNCIL APPENDIX ''D"
Montana State Legislature
Capitol Station
Helena, Montana

UNIFORM RULES FOR ENVIRONMENTAL IMPACT STATEMENTS
IMPLEMENTING THE MONTANA ENVIRONMENTAL POLICY ACT OF 1971
ADOPTED BY ENVIRONMENTAL QUALITY COUNCIL, MAY 29, 1975

Section I. INTRODUCTION AND POLICY
II. DEFINITIONS
III. PRELIMINARY ENVIRONMENTAL REVIEW CHECKLIST
IV. ENVIRONMENTAL REVIEW PROCEDURES
V. CONTENT OF ENVIRONMENTAL IMPACT STATEMENTS

VI. USE OF ENVIRONMENTAL IMPACT STATEMENT IN AGENCY DECISIONS

I. INTRODUCTION AND POLICY (1) The legislature in 1971 adopted
the Montana Environmental Policy Act (Sections 69-6501 through 69-6517,
Revised Codes of Montana, 1947). The Act declares a state policy to
achieve and maintain environmental quality and provides a general pro-
cedural framework for state agency decision making that will give appro-
priate consideration to environmental values.

(2) Section 69-6504 directs that all agencies of the state shall:

"(1) utilize a systematic interdisciplinary approach which will
insure the integrated use of the natural and social sciences
and the environmental design arts in planning and decision
making which may have an impact on man's environment;

(2) identify and develop methods and procedures which will
insure that presently unquantified environmental amenities
and values may be given appropriate consideration in decision
making along with economic and technical considerations;

(3) include in every recommendation or report on proposals
for projects, programs, legislation and other major actions
of state government significantly affecting the quality of
the human environment, a detailed statement on--
(1) the environmental impact of the proposed
action,
(i) any adverse environmental effects which
cannot be avoided should the proposal be imple-
mented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-
term uses of the environment and the maintenance
and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commit-
ments of resources which would be involved in the
proposed action should it be implemented."



(3) Section 69-6503 of the Act "declares that it is the continuing
policy of the state of Montana...to use all practicable means and measures...
in a manner calculated to foster and promote the general welfare, to create
and maintain conditions under which men and nature can coexist in produc-
tive harmony, and fulfill the social, economic and other requirements of
present and future generations of Montanans." )

(4) Anticipating the impacts of proposals and alternatives is a
necessary tool that must be utilized by all agencies of the state so
that the state may "fulfill the responsibilities of each generation as
the trustee of the environment for succeedin generations," according to
Section 69-6503(a)(1). Section 69-6504(b)(1§ states that these efforts
must "utilize a systematic, interdisciplinary approach which will insure
the integrated use of the natural and social sciences and the environmental
design arts in planning and decision making which may have an impact on
man's environment."

(5) As early as possible and in all cases prior to any agency de-
cision concerning major action or recommendation on a proposal for legis-
lation that significantly affects the environment, state agencies shall,
in consultation with other appropriate agencies and individuals, in both
the public and private sectors, assess in detail the potential environ-
mental impact so that adverse effects are avoided and environmental quality
is maintained, enhanced, or restored to the fullest extent practicable.

In particular, it is especially important that alternative actions that
will minimize adverse impacts be explored, and both the long and short
range effects on the human environment and on nature be evaluated in order
to avoid, to the fullest extent practicable, undesirable consequences for
the environment as a whole.

(6) The language in Section 69-6504 is intended to insure that all
agencies of the state shall comply with the directives set out in that
section "to the fullest extent possible" under their statutory authoriza-
tions and that no agency shall utilize an excessively narrow construc-
tion of its existing statutory authorizations to avoid compliance. In
deciding whether or not to approve the action under consideration, the
agency should consider the broad range of environmental factors covered
by the environmental impact statement in addition to the specific factors
indicated by the statute or regulation authorizing the agency action.

II. DEFINITIONS (1) "Agency of the state" means any agency of
state government as defined in Title 82A, R.C.M., 1947.

(2) "Agency listing" is a listing of all state agencies with en-
vironmental expertise or jurisdiction compiled by the Environmental
Quality Council and the Commission on Environmental Quality. The listing
will indicate the areas of environmental expertise and jurisdiction of
each agency, and will be distributed to assist agencies in conducting
preliminary environmental reviews and preparing draft environmental
jmpact statements, and in determining whether a joint impact statement
is appropriate.

(3) "Emergency actions" are:

(a) projects undertaken, carried out, or approved by an agency
to maintain, repair, or restore property or facilities damaged or de-
stroyed as a result of disaster in a disaster-stricken area in which

a state of emergency has been declared by the governor or other appro-
priate government official;



(b) emergency repairs to public service facilities necessary to
maintain service;

(c) projects undertaken as emergency action necessary to prevent
or mitigate immediate threats to public health or safety.

(4? "Major actions of state government" include, but are not limited
to:

(a) Facilities development; planning, designing, or constructing
physical facilities to be owned and operated by state agencies.

(b) Rule making; development and promulgation of rules and stan-
dards.

. (c) Policy making; development and formal recommendation of state
policy.

(d) Legislation; agency recommendations or formal reports relating
to legislation, including appropriations. This includes agency recommen-
dations on their own proposals, and agency reports on proposals initiated
elsewhere. In the latter case, only the agency which has primary re-
sponsibility for the subject matter involved will be required to conduct
an environmental review.

(e) Individual projects; the development of state programs, proposed
projects within state programs, and continuing activities undertaken by
state agencies and supported in whole or in part by state funds or involving
a state lease, permit, license, certificate, or other entitlement.

(f) any agency action for which a hearing is normally required by
statute or regulation.

(g) any agency action having one or more of the following charac-
teristics:

(i) The action under consideration is the first or only govern-
mental decision to be taken on the project;

(ii) The action may generate additional or secondary impacts which
outweigh the initial impacts;

(iii) The action is expected to have direct or indirect local, state-
wide, or regional implications;

(iv) The action may affect environmental attributes recognized as
being endangered, fragile, or in severely short supplys

(v) The action is growth-inducing;

(vi) The action may substantially alter environmental conditions
in terms of quality or availability;
(vii) The action may have irreversible environmental effects;
(viii) The action is likely to be precedent setting or controversial;
(ix) The action is one of a number of smaller actions which have a
substantial impact collectively.

(5) "Major actions of state government" do not include, and an
environmental review is not necessary for, agency actions which are
not included in paragraphs (4)(a) through (4?(f) of this section, and
which have none of the characteristics listed in paragraph (4)(g), and
which fall into one of the following categories:

- (a) Ministerial actions; actions in which the agency exercises

no discretion, but rather acts upon a given state of facts in a prescribed
manner pursuant to statutory or regulatory mandate. In such actions, the
responsible official must act without regard to his own judgment or opinion
as to the wisdom or propriety of the action. Such actions are in the
nature of routine, clerical or similar actions.

(b) Existing facilities; minor repairs, operation or maintenance
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of existing equipment or facilities involving no expansion of capacity

or use beyond that already existing. Such actions might include interior
alteration or repair of buildings, installation of safety or health protec-
tion devices, minor highway maintenance or repair.

(c) Investigation and enforcement; data collection, inspection of
facilities, enforcement of environmental standards.

(6) "Human environment" is broadly construed to include the bio-
physical, social, economic, cultural, and aesthetic factors that inter-
relate to form the environment in which Montanans live.

(7) “Lead agency" is the agency of the state that has primary
authority for committing the government to a course of action with sig-
nificant environmental impact, or the agency chosen to supervise the
preparation of a joint environmental impact statement where more than
one agency is involved in the action. The Environmental Quality Council
and the Commission on Environmental Quality will assist, on request, in
resolving questions of lead agency determination.

(8) "Environmental impact statement" is the "detailed statement"
required by Section 69-6504(b)(3), and can take several different forms:

(a) "Draft environmental impact statement" is the initial environ-
mental impact statement prepared in accordance with section IV.(2) of
these rules, and distributed to the appropriate agencies and the pubiic
for comment prior to filing the final environmental impact statement.

(b) "Final environmental impact statement" is a document summarizing
or if necessary including the major conclusions and supporting informa-
tion of a draft environmental impact statement and specifically including
the lead agency's response to all substantial comments or objections raised
by the public or other agencies since issuance of the draft environmental
impact statement.

(c) "Joint environmental impact statement" is an environmental im-
pact statement prepared by more than one agency in cooperation when such
agencies are involved in the same or closely related proposed actions.

(d) "Programmatic environmental impact statement" is an environ-
mental impact statement covering several related actions, or discussing
initiation or continuance of a broad policy or program which may involve
a series of future actions.

(9) "“Agency impact determination" is the report or recommendation
by an agency, after completion of the preliminary environmental review,
that serves public notice of the results of the preliminary environmental
review. Specifically, the agency impact determination announces the
determination whether the proposed action will or might significantly
affect the quality of the human environment. A determination in the
negative serves to announce that a draft environmental impact statement
will not be prepared. A determination in the affirmative announces that
a draft environmental impact statement will be prepared and serves the
additional function of notifying agencies and individuals who have an
interest in the forthcoming draft environmental impact statement.

(10) "Preliminary environmental review" (PER) is the initial re-
view of a proposed action to determine whether the action might signifi-
cantly affect the quality of the human environment and therefore require
a draft environmental impact statement. Report of the completed PER is
an agency impact determination.

III. PRELIMINARY ENVIRONMENTAL REVIEW (PER) CHECKLIST. Once an
action is identified as not categorically exempt from environmental
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review requirements, a preliminary environmental review (PER) must be
conducted to determine if the action will have a significant effect on
the environment and therefore require a detailed impact statement. The
PER is to be conducted concurrently with preliminary economic, technical
and other review procedures which normally go into the agency review
process. In order to facilitate this review, a checklist is to be
developed.

(1) Development of PER Checklist:

(a) Each agency shall identify those actions typically undertaken
by the agency which do not require an environmental review, in accordance
with section I1I(5). No category of action may be formally designated
as exempt from the requirements of the Montana Environmental Policy Act
except pursuant to the rule making procedures of the Montana Administra-
tive Procedures Act, Section 82-4201 et seq., R.C.M., 1947.

(b) Each agency shall identify the types of actions which it
typically undertakes which require environmental review.

(c)” For each type of action identified in paragraph (b), the agency
shall identify the environmental considerations usually involved in that
type of action (e.g. SOp emissions, water pollutant discharges, etc.)

(d) For each such environmental consideration, the agency shall
identify the type of information or data which must be obtained in order
to determine the extent of the impact which the action will have on the
environment.

(e) Based on the information gathered pursuant to paragraphs (b)
through (d), the agency shall prepare a checklist format for conducting
the PER. The agency may develop one general checklist which applies to
all its actions, or it may develop a separate format for each of its major
types of actions.

(f) The checklist shall include, at a minimum:

(i) an adequate description of the proposed action, including
maps and graphs if appropriate;

(ii) “a listing and brief description of alternative actions;

(iii) a listing of other agencies or groups that may have been
contacted, or which may have overlapping jurisdiction; a summary of
the comments or information obtained from such agencies or groups;

(iv) an evaluation section which consists of specific questions
which must be considered. These questions shall reflect the criteria
for defining "significant effect on the quality of the human environ-
ment," set out in section III(2) of these rules, infra.

(v) a recommendation by the responsible official whether an en-
vironmental impact statement is required;

(vi) identification of the person or persons conducting the PER.

(g) Agencies shall submit their proposed checklist formats for
comment and critique to the Environmental Quality Council, the Commission
on Environmental Quality, and to other agencies with relevant expertise
or jurisdiction, and shall revise their formats where appropriate in
accordance with the comments received.

(h) Each agency shall submit a list of activity categories and
associated areas of environmental jurisdiction and concern to the En-
vironmental Quality Council and the Commission of Environmental Quality
for use in compiling an agency listing.

(i) Each agency shall designate and identify an official or
officials who are responsible for the content and preparation of prelimi-
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nary environmental reviews and draft environmental impact statements,
coordinating impact statement investigatory research with other agencies,
and establishing a "fund file" of available expertise from the public

and private sectors.

(2) Evaluation of Significance of Impact on the Environment: The
determination of whether an agency action will have a significant effect
on the quality of the human environment necessarily involves careful
judgment on the part of the responsible agency officials.

(a) The PER checklist must consider the effect of the proposed
action on the following factors, where appropriate:

(i) Terrestrial and aquatic life and habitats;
(i) Water quality, quantity, and distribution;
(iii) Soil quality, stability, and moisture;

)
)
(iv) Vegetation cover, quantity, and quality;
(v) Natural beauty and aesthetics;
(vi) Access to and quality of recreational and wilderness experiences;
(vii) Historical and archeological sites;
(viii) Unique, endangered, fragile, or limited environmental resources;
(ix) Air quality;
(x) Social structures and mores;
(xi) Cultural uniqueness and diversity;

(xii) Local and state tax base and tax revenues;
(xiii) Agricultural production;
(xiv) Demands on environmental resources of land, water, air, and energy;
(xv) Quantity and distribution of community and personal income;
(xvi) Human health;
(xvii) Transportation networks; traffic flows;
(xviii) Quantity and distribution of employment;
(xix) Distribution and density of population and housing;
(xx) Demands for government services, i.e. water, waste disposal,
schools, police, fire, health, streets;
(xxi) Industrial and commercial activity;

(b) In addition, the evaluation section of the PER checklist shall
address the following questions:

(i) Would the proposed action conflict with any environmental
plans or goals that have been adopted by the community where the project
is to be located?

(i1) Would the action substantially affect rare or endangered animal
or plant species, or the habitat of such a species?
(ii1) Would the project breach any state, national, or local standards
relating to solid waste or litter control?
(1v§ Might the project cause substantial flooding, erosion, or silta-
tion?

(v) Are there substantial differences of opinion among experts or
affected citizens as to the extent of adverse impacts on the human environ-
ment?

(¢c) The possibility of a significant effect on any of the factors
listed in subsection(2)(a), or a "yes" answer to any of the questions in
subsection(2)(b) indicates that a detailed environmental impact statement
is required. The lists in subsections(2)(a) and (2)(b) are not necessarily
exhaustive, but indicate the range of considerations which must be addressed
during the PER. In addition, the following factors will influence the
weight to be assigned to the impacts of a proposed action:
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(i) The significance of an action may vary with the setting. For
example, an activity which may not be significant in an urban area may
be significant in a rural setting.

(i) Primary and secondary effects must be considered. Secondary,
or indirect, effects such as residential or commercial expansion encouraged
by highway or sewer construction, often may have more significant environ-
mental impacts than the project itself.

(iii) The significance of an action may depend on its relationship
to other agency decisions. If the action is the first or only state agency
decision to be made on the project, it is likely to be more significant
than if other decisions must be made which do not depend on the outcome
of the present decision.

(iv) The statutory clause "major actions of state government signifi-
cantly affecting the quality of the human environment" shall be construed
by agencies from the perspective of the overall impact of the action proposed
and the cumulative impacts of further actions contemplated. Such actions
may be localized and seemingly insignificant in their individual impacts,
but if there is a potential that the environment may be significantly
affected as the actions accumulate, the environmental impact statement
shall be prepared.

(v) When an agency responsible for the issuance of a lease, permit,
license, certificate, or other entitlement can foresee that the issuance
of a large number of such entitlements will, cumulatively, have a signifi-
cant impact on the environment, a programmatic environmental impact state-
ment should be prepared which addresses these cumulative impacts.

(vi) In any situation where cumulative impacts of a series of related
actions may be significant, the agency should consider the appropriateness
of preparing a programmatic impact state, as described in Section IvV(2)(e).

IV. ENVIRONMENTAL REVIEW PROCEDURES. To guide environmental review
of proposed actions, agencies shall adopt the following procedures:

(1) Preliminary Environmental Review (PER). Concurrent with pre-
liminary technical, economic and other review procedures which normally go
into the agency review process, the agency shall conduct a preliminary en-
vironmental review sufficient to make a determination whether the action
may have a significant effect on the human environment. The evaluation
should be explicit enough to make clear to other agencies and the public
the basis for the agency's recommendation whether to prepare an environ-
mental impact statement. In conducting & PER, the agency shall procede as
follows:

(a) determine whether the proposed action is a major action as defined
in section II(4) and as identified in section III(1) of these rules;

(b) if the proposed action is not a major action, no further en-
vironmental review is necessary;

(c) if the proposed action is an emergency action as defined in
Section II(3) of these rules, the agency may procede with the action
immediately, as the emergency dictates. In this case, however, the agency
shall continue with the environmental review procedures concurrent with
or subsequent to the action, in order to inform other agencies and the
public of the environmental impacts caused by the action.

(d) if the proposed action is a major action, fill out the appro-
priate PER checklist to determine whether the action would have a signifi-
cant effect on the human environment;
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(e) in filling out the PER checklist, the agency may utilize in-
formation submitted to it by the applicant. The agency must take respon-
sibility for the accuracy and adequacy of the information used to determine
the extent of environmental impact;

(f) the agency may consult with other agencies or groups in conducting
the PER and filling out the checklist. Where the agency listing indicates
other agencies with relevant expertise or overlapping jurisdiction, such
consultation is required;

(g) after completing the PER, the agency shall circulate the check-
Tist to all agencies with relevant expertise and jurisdiction, and to the
Environmental Quality Council and Commission on Environmental Quality, and
to any individuals or groups which have been identified as interested in
or affected by the proposed action. A1l such agencies and groups will have
fifteen (15) days to submit comments to the agency. The agency will take
no action towards approval of the proposed action during that period;

(h) commenting agencies should indicate the need for a joint or
programmatic impact statement where appropriate. Where a joint statement
is necessary, the agencies involved shall confer to determine the lead
agency, or shall make plans to coordinate preparation of a joint statement;

(1) if the agency's completed checklist indicates there will be no
significant effect on the human environment, the checklist will serve as
an agency impact determination and the agency's normal decision making
process with respect to the proposed action may continue;

(j) if the agency's completed checklist indicates there will or may
be a significant effect on the human environment, the checklist will serve
as an agency impact determination giving notice of intent to prepare an
environmental impact statement. The agency shall then procede to prepare
a draft environmental impact statement. Until the environmental impact
statement procedure is completed, the agency will take no further action
towards approval of the proposed action;

(k) agencies shall maintain a listing of all agency impact determina-
tions. This listing shall be available to the public.

(2) Preparation of Draft Environmental Impact Statements.

(a) Once it has been determined that an environmental impact state-
ment is required, the agency shall, at the earliest feasible time, consult
with other agencies with relevant expertise or jurisdiction with respect
to the contemplated action and its impacts. The agency should also seek
comments from appropriate federal and local agencies, public and private
organizations, groups, and individuals whose interests are 1ikely to be
significantly affected by the action. In order to facilitate this consul-
tation process, agencies should develop "fund files" of expertise available
from the public and private sectors. This consultation need not be con-
sidered formal. An interdisciplinary approach to the preparation of draft
environmental impact statements is the chief goal of agency consultation.

(b) Where the lead agency or another state or federal agency has
already prepared an environmental impact statement on a project which is
related geographically or functionally to the project under consideration,
portions of such an environmental impact statement may be utilized by the
agency. The agency must be careful to insure that all conditions and
impacts peculiar to the action under consideration are adequately dealt
with. The Environmental Quality Council will assist agencies, on request,
in determining whether such related impact statements are available.
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(c) Fees. Under Section 69-6518 of the Act, in any action in-
volving an application for a lease, permit, license, certificate or
other entitlement, the agency should determine, after the initial con-
sultations with other agencies, whether the expected cost of preparing
a draft and final environmental impact statement will exceed two thou-
sand five hundred dollars ($2,500.00). If this is the case, the agency
may require the applicant to pay a fee to cover such costs, up to two
percent (2%) of the total projected cost of the proposed project. The
agency may adopt rules to determine how such fees will be assessed.

(d) “Joint Impact Statements. Where more than one agency (inclu-
ding federal agencies) directly sponsors an action, or is directly in-
volved in an action through funding, licensing, or permits; or where
more than one agency is involved in a group of actions directly related
to each other because of their functional interdependence and geographical
proximity, consideration should be given to preparation of one environ-
mental impact statement for all the state actions involved. Agencies
in such cases should consider the possibility of joint preparation of
an environmental impact statement by all agencies involved, or designa-
tion of a single lead agency to assume supervisory responsibility over
the preparation of the environmental impact statement. Where a lead
agency prepares the statement, the other agencies involved should pro-
vide assistance with respect to their areas of jurisdiction and exper-
tise. In either case, the environmental impact statement should assess
the total impact of the full range of state actions involved, should
reflect the views of all participating agencies, and should be prepared
before major or irreversible actions have been taken by any of the
participating agencies. Factors relevant in determining an appropriate
lead agency include the time sequence in which agencies become involved,
the magnitude of their respective involvements, and their relative
expertise with respect to the project's environmental effects.

(e) Programmatic Impact Statements. Where the cumulative effects
of several related actions are significant, a programmatic impact state-
ment may be appropriate. Individual actions that are related either
geographically (e.g. several proposed subdivisions within a particular
area), or as logical parts within a contemplated series of actions
(e.g. several segments of a proposed highway) may be more appropriately
evaluated in a single programmatic statement. Such a programmatic
statement may also be appropriate in the development of rules or policies
or other criteria which will govern the conduct of a continuing program,
or in the development of a new program that contemplates a number of
subsequent actions.

A programmatic statement will not satisfy the requirements of
the Act if it is superficial or limited to generalities. The pro-
grammatic statement should satisfy all the requirements for the con-
tent of individual project statements, but should emphasize cumula-
tive impacts, and alternative policies or courses of action.

The programmatic statement will serve as an analytical foundation
for subsequent individual project statements, but subsequent individual
projects may require further analysis where conditions or expected
impacts have changed, or where specific impacts peculiar to the indi-
vidual project were not treated in sufficient detail in the programmatic
statement. Where appropriate, subsequent individual project statements
may take the form of addenda to programmatic statements already issued.
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(f) On request, the Environmental Quality Council will advise
agencies concerning the appropriateness of joint or programmatic state-
ments, and will assist in the determination of lead agency.

(3) Distribution of the Draft EIS--Comment Procedures.

(a) One copy of the draft environmental impact statement shall
be transmitted to the office of the executive director of the Environ-
mental Quality Council. The lead agency shall also circulate the
draft environmental impact statement to other appropriate agencies and
selected public and private groups and individuals, including, at a
minimum, those parties who have already supplied information and com-
ments to the agency on the proposed action. The listed transmittal date
to the Environmental Quality Council shall not be earlier than the date
of the draft environmental impact statement mailing to the other agencies,
organizations, and individuals. Agencies seeking comments shall establish
time 1imits of not less than thirty (30) days for reply, after which it
may be presumed, unless the commenting agency requests an extension of
time not to exceed fifteen (15) days, that the agency consulted has no
comment to make. A1l agencies shall make available for public inspec-
tion all reports, studies, and other documents that underlie the draft
and final environmental impact statements.

(b) At this point, lead agencies may decide to hold a public
hearing on the draft environmental impact statement. In deciding
whether a public hearing is appropriate, the agency should consider:

(i) the magnitude of the proposal in terms of foreclosing future
options; geographic area involved; irreversible commitment of resources;
the amount and types of energy required; the uniqueness of the required
resources;

(ii) the degree of interest in the action partly evidenced by
requests for a hearing from the public and from state and local au-
thorities;

(iii) the complexity and potential precedent-setting aspects of the
proposed action and the likelihood that information will be presented
at the hearing which will be of assistance to the agency in fulfilling
its responsibilities under the Act.

(c) Agencies which hold hearings shall mail or otherwise transmit
the draft environmental impact statement to interested parties at least
twenty (20) days prior to the time of the hearings. Hearings shall be
preceded by adequate public notice.

(d) If an agency action for which a draft environmental impact
statement has been prepared normally requires a public hearing, the
draft environmental impact statement should be prepared and transmitted
at least twenty (20) days in advance of such hearing.

(e) No action subject to Section 69-6504(b)(3§ of the Act shall
be taken sooner than sixty (60) days after the transmittal date to the
Environmental Quality Council of the draft environmental impact state-
ment.

(f) If the lead agency has given full and good faith consideration
to the environment in its plans, if this is reflected in favorable com-
ments from reviewers, and if the draft environmental impact statement
represents the fullest possible compliance with the Act, the draft en-
vironmental impact statement may be seen as satisfying the requirement
for a detailed statement. If the draft environmental impact statement
is sufficient, the lead agency must submit to the Environmental Quality
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Council one copy of all comments received on the draft environmental
impact statement and at public hearings, together with agency responses
to comments, and formal notification of the final agency decision on
the proposed action. Lead agencies must furnish the same information
to all commenting parties.

(g) The lead agency shall determine, taking into account all com-
ments received on the draft environmental impact statement or at public
hearings, whether a final environmental impact statement is required for
compliance to the fullest extent possible with the Act.

(4) Final Environmental Impact Statement

(a) A final environmental impact statement shall include, at
minimum:

(i) a summary of major conclusions and supporting information
based on the draft environmental impact statement and on agency responses
to comments received on the draft environmental impact statement, stating
specifically where such conclusions and information were changed from
those which appeared in the draft.

(ii) a list of all sources of written and oral comments, including
those obtained at public hearings, and unless impractical, shall include
the text of comments received by the agency. In all cases, the text of
a representative sample of comments shall be included.

(iii) agency responses to these comments. These responses shall in-
clude a good faith evaluation of the comments received, and a substantive
disposition of the issues involved.

(iv) new data, information, and explanations derived or obtained
subsequent to circulation of the draft.

?b) No agency action shall be taken towards approval of the proposed
project sooner than thirty (30) days after the final environmental impact
statement has been transmitted to the Environmental Quality Council and
concerned parties. The listed transmittal date to the Environmental
Quality Council shall not be earlier than the date of the final environ-
mental impact statement mailing to other appropriate agencies, organiza-
tions, and individuals.

(c) Where emergency circumstances or conflicting statutory require-
ments make it necessary, the lead agency may take an action having signifi-
cant environmental impacts without observing the provisions of these regula-
tions concerning time requirements for agency review and advance avail-
ability of environmental impact statements. The lead agency shall pro-
vide the Environmental Quality Council with a precise, factual statement
detailing the nature of the emergency or statutory conflict, and the
reasons for departing from normal procedures.

(d) Draft and final environmental impact statements must state
the source material used in preparation of the impact statement, and
identify the persons contributing to the impact statement.

V. CONTENT OF ENVIRONMENTAL IMPACT STATEMENTS. Each environ-
mental impact statement shall be prepared in accordance with the precept
in Section 69-6504(b)(1) of the Act that all agencies shall "utilize a
systematic, interdisciplinary approach...in planning and decision making..."
In addition, the Act should be seen as a “full disclosure" law. This
means that environmental impact statements must describe all environ-
mental impacts of a proposed action, even where the impacts are beyond
the control or realm of expertise of the lead agency. It must be remembered
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that the environmental impact statement will be used as a source of
information not only for the lead agency's decision makers, but also
for other agencies and for the public.

The cover of the environmental impact statement should include,
at a minimum, the name of the lead agency (with the name of the oper-
ating division, where appropriate), whether the statement is a draft
or a final, and the date of transmittal to the Environmental Quality
Council.

Environmental impact statements should cover the following:

(1) a description of the nature and objectives of the proposed
action;

(2) a description of current environmental conditions in the
area affected by the action, including maps and charts where appropriate;

(3) a description of alternative actions which could accomplish
some or all of the objectives of the proposed action. These might in-
clude alternative engineering techniques, alternative design or loca-
tion, or fundamental institutional alternatives (such as floodway
management programs instead of dam construction.) The description
should include alternatives which are beyond the authority of the lead
agency to implement on its own. The purpose is to avoid precluding
viable alternatives which might have less severe environmental impacts,
and to allocate responsibility among the agencies for achievement of
the stated objectives with minimal adverse impacts. Other agencies

~¥;hou1d be consulted in describing such alternatives.

(4) descriptions of the impacts on the human environment of the
proposed action and the listed alternatives including the alternative
of taking no action. The descriptions should include the economic,
social, cultural, aesthetic, and biophysical factors listed in section
I11(2) of these rules. The number of factors actually analyzed in an
environmental impact statement is subject to the lead agency's discre-
tion, and primarily depends on the type and magnitude of the proposed
action. Primary and secondary impacts should be described. The descrip-
tions should include:

(a) adverse and beneficial impacts of each alternative;

(b) potential growth-inducing aspects of each alternative;

(¢) irreversible commitments of environmental resources in-
cluding land, air, water and energy resulting from each alternative;

(d) economic and environmental benefits and costs resulting
from the proposed action and each alternative. Agencies should attempt
to balance the results of their environmental assessments with their
assessments of the net economic, technical, and other benefits of the
proposed action and alternatives, and use all practicable means to avoid
or minimize undesirable consequences for the environment;

(e) a comparison of short-term costs and benefits from the pro-
posed action and alternatives, with the effects on maintenance and en-

hancement of the long-term productivity of the environment.

(5) source material used in the preparation of the draft; agency
personnel contributing to the impact statement and the names of lead
agency officials responsible for the environmental impact statement
contents and distribution.

VI. USE OF THE ENVIRONMENTAL IMPACT STATEMENT IN AGENCY DECISION
MAKING. Section 69-6504(a) of the Act requires that "the policies,
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requlations and laws of the state shall be interpreted and administered

in accordance with the policies set forth in [MEPA]." After reviewing

the environmental effects disclosed in the impact statement, the agency
must carefully weigh the environmental costs against the expected bene-
fits of the proposed action. The agency's final decision whether to
procede with the project must reflect this balancing analysis. Wherever
adverse environmental effects are found to be involved in the proposed
action, the agency must indicate in its final recommendation what interests
and considerations of state policy justify those effects.
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APPENDIX "E"

UNIFORM RULES IMPLEMENTING THE
MONTANA ENVIRONMENTAL POLICY ACT

Final Version Adopted by
MONTANA COMMISSION ON ENVIRONMENTAL QUALITY
January 15, 1976

NOTE: This final version of the uniform rules implementing
the Montana Environmental Policy Act (MEPA) contains all of
the amendments made by the Montana Commission on Environ-
mental Quality (MCEQ) to the September 22, 1975, edition of
the rules. It must be emphasized, however, that this ver-
sion of the rules has been prepared in appropriate Montana
Administrative Code format for adoption by the Board and
Department of Health and Environmental Sciences. Therefore,
references to the Board and Department in the rules, and
the MAC rule numbers, will have to be changed accordingly
by the agencies intending to adopt MEPA rules. Finally,

the provisions of subsections (8) and (9) of Rule VII (MAC
16-2.2(2)-P2060) are not part of the uniform version of

the rules. These subsections contain the Department's
attempt to define what must be included in the applicant's
estimated cost of a project as outlined in Section 69-6518,
R.C.M. 1947. These subsections implement Recommendation 65
of the Summary of Testimony and Recommendations of the
Heaxrings Officer submitted on January 9, 1976.

(oot s G2
STEVE BROWN, Chairman
Montana Commission on
Environmental Quality

e e s A o e n e e et B e et e o e e B e ke S T e de S o o 8 e e Mt Ph G e S e T A St et e S Pa® Seon o ae S an b e roen -

. (RULE I) POLICY STATEMENT CONCERNING
MEPA RULES (1) fThe purpose of these rules is tO implement
Chapter 65, Title 69, the Montana Environmental Policy Act,
through the establishment of administrative procedures. In
order to fulfill the stated policy and purpose of that act,
the Board and Department will conform to the procedures es-
tablished in i e following rules prior to finalization of the
Board's and D::partment's decisions. It must be noted that
the act requires that state agencies comply with its terms
"to the fullest extent possible". (History: Sec. 82-4203,




.
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82A~107, R.C.M. 1947; IMP Sec. 69-6504, R.C.M. 1947; NEW,
MAC Not. No. 16-2-67; Order MAC No. 16-2-26; Adp. 2/9/76;
Eff. 3/7/76.)

E j (RULE II) DEFINITION OF MEPA TERMS

(I) "Emergency actions" are:

(a) projects undertaken, carried out, or approved by
the Board or Department to repair or restore property or
facilities damaged or destroyed as a result of a disaster
when a disaster has been declared by the governor or other
appropriate government official;

(b) emergency repairs to public service facilities
necessary to maintain service; or

(c) projects, whether public or private, undertaken
to prevent or mitigate immediate threats to public health,
safety, or welfare.

(2) "Human environment" includes but is not limited
to biological, physical, social, economic, cultural, and
aesthetic factors that interrelate to form the environment
in which Montanans live.

(3) "Lead agency" is the agency of the state that has
primary authority for committing the government to a course
of action having significant environmental impact, or is the
agency chosen to supervise the preparation of a joint environ-
mental impact statement where more than one agency is involved
in the action.

(4) "Environmental impact statement" (EIS) is the de-
tailed statement required by Section 69-6504 (b) (3), R.C.M.
1947, and can take several different forms:

(2a) Draft environmental impact statement is the initial
environmental impact statement prepared in accordance with MAC
16-2.2(2)~-P2040, subsection (1), [Rule V (1)), and distributed
to the appropriate agencies and the public for comment prior
to compiling the final environmental impact statements.

(b) Final environmental impact statement is a document
summarizing or, if necessary, including the major conclusions
and supporting information of a draft environmental impact
statement and specifically including the Board's or Depart-
ment's response to all substantive comments or objections
raised by the public or other agencies since issuance of the
draft environmental impact statement.

(c) Joint environmental impact statement is an environ-
mental impact statement prepared jointly by more than one
agency, state and/or federal, when such agencies are involved
in the same or closely related proposed actions.

(5) "Preliminary environmental review" (PER) is a
written analysis of a proposed action to determine whether
the action might significantly affect the quality of the
human environment and therefore require a draft environmental
impact statemant.

(6) "Programmatic review" is a general analysis of

\
16-20.A MONTANA ADMINISTRATIVE CODE



16-2.2(2)~-P2020 HEALTH AND ENVIRONMENTAL SCIENCES

related agency-initiated actions, programs or policies, or
the continuance of a board policy or program which may in-
volve a series of future actions.

(7) "Montana Commission on Environmental Quality"
(MCEQ) means the Commission established by Executive Order
4-75.

(8) "Environmental Quality Council" (EQC) means the
Council established as provided in Title 69, Chapter 65,
R.C.M. 1947.

(9) "Board" means the Board of Health and Environmental
Sciences. '

(L0) ‘“Department" means the Department of Health and’
Environmental Sciences. (History: Sec. 82-4203, 82a-107,
R.C.M. 1947; IMP Sec. 69-6504, R.C.M. 1947; NEW, MAC Not. No.
16-2-67; Order MAC No. 16-2-26; Adp. 2/9/76; Eff. 3/7/76.)

. (RULE III) DETERMINATION OF NECESSITY
FOR ENVIRONMENTAL IMPACT STATEMENT Section 69-6504, R.C.M.
1947, requires that environmental impact statements be pre-
pared on “"proposals for projects, programs, legislation and
other major actions of state government significantly affect-
ing the quality of the human environment®. The following
criteria and procedures will be used in determining whether
an EIS will be prepared.

(1) An environmental impact statement will not be re-
quired for actions in which the Board or Department exercises
no discretion, but rather acts upon a given state
of facts in a prescribed manner pursuant to statutory or regu-
latory mandate. Such actions include:

(a) BAdministrative actions: Routine, clerical or simi-
lar functions of the Board or Department, including but not
limited to administrative procurements, contracts for consult-
ing services and personnel actions.

(b) Existing facilities: Minor repairs, operations or
maintenance of existing equipment or facilities.

(c) Investigation and enforcement: Data collection,
inspection of facilities, or enforcement of environmental
standards. '

(2) A PER shall be prepared by the Department on all
proposed actions of the Department or Board, other than those
described in subsection (1) of this rule or where the action
is clearly a major state action having a significant impact
on the human environment, thereby requiring the preparation
of an EIS, on which a determination must be made as to the
significance of its effect on the environment. If the PER
shows a potential significant effect on the human environment,
an EIS shall be prepared on that action.

(3) The following are actions which normally require
the preparation of an EIS: :

(a) the action may significantly affect environmental
attributes recognized as being endangered, fragile, or in
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severely short supply;
(b) the action may be either significantly growth in-
ducing or inhibiting; ox (
(c) the action may substantially alter environmental
conditions in terms of quality or availability.
(4) The Department shall maintain a list of those ac-
tivities or functions that fall within the categories de-
scribed in the preceding subsections of this rule. The list
shall be maintained as a public document and copies of the
list and any subsequent revisions sent to the MCEQ, the EQC,
and any member of the public who has requested a copy of the
list. The MCEQ, the EQC, or any member of the public may
recommend additions to or deletions from the list. The
Department shall review the recommendations for additions
to or deletions from the list and advise the person or group
making the recommendation in writing of the reasons why the
recommended additions or deletions were or were not made. (History
Sec. 82-4203, 82A-107, R.C.M. 1947; IMP Sec. 69-6504, R.C.M.
1947; NEW, MAC Not. No. 16-2-67; Order MAC No. 16-2-26; Adp.
279,167 BEE. 377/76.)

) 5 et (RULE IV) PREPARATION OF PRELIMINARY
ENVIRONMENTAL REVIEW (1) If the Department conducts a
preliminary environmental review to make a determination as
to whether the action may have a significant effect on the
human environment, such review shall, based on information
contained in the completed application or project proposal
and other available information, include at a minimum:

(a) an adequate description of the proposed action,
including maps and graphs, if appropriate;

(b) an evaluation of the immediate and cumulative im-
pact on the physical environment, including where appropriate:
terrestrial and aquatic life and habitats; water quality,
quantity and distribution; soil quality, stability and mois-
ture; vegetation cover, quantity and quality; aesthetics;
air quality; unique, endangered, fragile, or limited environ-
mental resources; historical and archaeological sites; and
demands on environmental resources of land, water, air and
energy; ,
(c) an evaluation of the immediate and cumulative im-
pact on the human population in the area to be affected by
the proposed action, including where appropriate:.social
structures and mores; cultural uniqueness and diversity;
access to and quality of recreational and wilderness activi-
ties; local and state tax base and tax revenues; agricultural
or industrial production; human health; quantity and distri-
bution of community and personal income; transportation net-
works and traffic flows; quantity and distribution of employ-
ment; distribution and density of population and housing;
demands for government services; industrial and commercial
activity; demands for energy; and locally adopted environmental

oo
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plans and goals;
(d) a listing of other agenclies or groups that have
been contacted, or which may have overlapping jurisdiction;

(e) the names of those individuals or groups contribut-—
ing to and responsible for compiling the PER.

(2) If the PER indicates that the proposed action will
have a significant effect on the human environment, an EIS
w}ll be prepared in accordance with MAC 16-2.2(2)-P2040 (Rule
V).

(3) A PER is a public document and may be inspected
upon request by any member of the public or representative
of a governmental agency. A member of the public or a govern-
mental entity may obtain a copy of a PER by making a specific
request to the Department.

(4) Information which is entitled to confidential treat—
ment under a provision of state law, Board or Department rule,
or by order of a court, will be excluded from a PER. The
determination of what information is to be so treated will be
determined by the Department in consultation with the appli-
cant. If confidential information is deleted from a PER, the
Department shall indicate in the PER the general nature of
the information deleted. (History: Sec. 82-4203, 82a-107,
R.C.M. 1947; IMP Sec. 69-6504, R.C.M. 1947; NEW, MAC Not. No.
16-2-67; Order MAC No. 16-2-26; Adp. 2/9/76; Rif. 3/7/76.)

: (RULE V) PREPARATION, CONTENT, AND
DISTRIBUTION OF ENVIRONMENTAL IMPACT STATEMENTS (1) If re-
quired by MAC 16-2.2(2)-P2020 (Rule III) or MAC 16-2.2(2)~P2030
(Rule IV), the Department shall prepare a draft environmental
impact statement, which shall include:

(a) a description of the nature and objectives of the
proposed action; _

(b) a description of current environmental conditions
in the area affected by the action, including maps and charts
here appropriate;

(c) a description of the impacts on the human environ-
ment of the proposed action. The description shall include:

(i) the factors listed in MAC 16-2.2(2)-P2030 (Rule IV),
where appropriate;

(ii) primary, secondary and cumulative impacts;

(1ii) potential growth inducing or inhibiting impacts;

(iv) Airreversible and irretrievable commitments of en-—
vironmental resources, including land, air, water and energy;

(v) economic and environmental benefits and costs
from the proposed action and such information as is reason-
ably available to assess the economic and environmental cost
and benefit of each alternative;

(vi) a comparison of short-term costs and benefits
with the effects on maintenance and enhancement of the long-
term productivity of the environment.

(d) a description of alternative actions that could be
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taken by the Board or Department.

(e) source material used in the preparation of the
draft EIS, Department personnel contributing to the 1mpact
statement, including a listing of qualifications, and the
names of Department officials responsible for the environ-
mental impact statement contents and distribution.

(2) Following preparation of the draft EIS in accord-
ance with subsection (1) of this rule, the Department shall
distribute copies to the Governor, the EQC, the appropriate
local, state and federal agencies, the applicant whose pro-
ject is being evaluated by the EIS, and the public for the
purpose of consultation and receipt of comments. For the
purposes of distribution of the EIS to the public, the Depart-
ment shall maintain a mailing list of interested or concernad
individuals; any person or group may request to be placed on
the mailing list for part or all EIS's.

(a) Depending upon the nature and number of substan-
tive comments received in response to the draft statement,
the draft statement may satisfy the requirement for a final
environmental impact statement. In this case, the Department
shall submit one copy of all comments or a summary of a
representative sample of comments received in response to the
draft statement to the Governor, the EQC, the applicant whose
project is being evaluated by the EIS, and to all commenting
or consulting parties.

(b) If the Department determines that it will not be
necessary to compile a final environmental impact statement,
the Department may remove all further time restrictions de-
scribed in subsections (4) (¢) and (d) of this rule not less
than fifteen (15) days after sending copies of all comments
received on the draft EIS to the parties listed in subsection
(2) of this rule. The Department shall also include with the
comments notice of the Department's decision not to prepare
a final EIS and a statement describing the Department's or
Boards proposed course of action. The applicant whose pro-
ject is being evaluated by the EIS may request an extension
of this fifteen (15) day period in order to respond to the
written comments that have been received.

(3) A final environmental impact statement shall in-
clude, as a minimum:

(2) A summary of major conclusions and supporting in-
formation based on the draft environmental impact statement
and the responses to substantive comments ox objections re-
ceived on the draft environmental impact statement, stating
specifically where such conclusions and information were
changed from those which appeared in the draft.

(b) A list of all sources of written and oral comments
on the draft EIS, including those obtained at public hearings,
and unless impractical, the text of comments received by the
Department. 1In all cases, the text of a representative sample
of comments or a summary of a representative sample of
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comments shall be included.

(c) The Department's responses to these comments.
These responses shall include a good faith evaluation of the
comnents received, and a substantive. disposition of the
issues involved.

(d) New data, information, and explanations derived
or obtained subsequent to circulation of the draft.

(e) Following preparation of a final EIS, the Depart-
ment shall distribute copies to the Governor, the EQC, appro-
priate state and federal agencies, the applicant, persons who
submitted comments on or received a copy of the draft EIS,
and be made available to other members of the public upon
request for the purpose of consultation and receipt of com-
ments.

(4) The timing and distribution of environmental im-
pact statements shall be as follows: :

(2) The listed transmittal date to the Governor and
the EQC shall not be earlier than the date of the draft
environmental impact statement mailing to the other agencies,
organizations, and individuals. Time limits of not less than
thirty (30) days nor more than forty-five (45) days shall be
established for reply, after which it shall be presumed, un-
less the commenter requests and receives one extension of
time not to exceed fifteen (15) days, that the person or
governmental agency consulted has no comment to make.

(b) After the time period for comment on the draft EIS
has expired, a copy of all written commants received shall
be sent to the applicant whose project is being evaluated by
the EIS. The applicant shall be advised that he has a reason-
able time to respond in writing to the written or oral com-—

ments on the draft ETS and that the applicant's written re-

sponse must be received before a final EIS can be prepared
and circulated. The applicant may, however, waive his right
to respond to the comments submitted on the draft EIS.

(c) Except as provided in subsection (2) (b) of this
rule, no action which requires the preparation of anenviron-
mental impact statement shall be taken sooner than sixty (60)
days after the transmittal date to the Governor and the EQC
of the draft environmental impact statement.

(d) Except as provided in subsection (2) (b) of this
rule, no Board or Department action shall be taken towards
approval of the proposed project sconer than thirty (30) days
after the final environmental impact statement has been trans-
mitted to the Governor and the EQC. The listed transmittal
date to the Governor and the EQC shall not be earlier than
the date of the final environmental impact statement mailing
to other appropriate agencies, organizations, and individuals.

(e) After the time period for comment on the final EIS
has expired, a copy of all written comments received shall be
sent to the applicant whose project is being evaluated by the
EIS. The applicant shall be advised that he has a reasonable
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time to respond in writing to the written comments on the
final EIS and that the applicant's written response must be
received before any action can be taken towards approval of €'
the project. The applicant may, however, waive his right -
to respond to the written comments submitted on the final
EIS. .

(5) All written comments received on an EIS, includ-
ing written responses received from the applicant, are public
documents and shall be made available to the public upon re-
quest. (History: Sec. 82-4203, 82A-107, R.C.M. 1947; IMp
Sec. 69-6504, R.C.M. 1947; NEW, MAC Not. No. 16-2-67; Order
MAC No. 16-2-26; Adp. 2/9/76; Eff. 3/7/76.)

: " (RULE VI) SPECIAL RULES APPLICABLE TQ
CERTAIN MEPA SITUATIONS An ELS may be prepared jointly by
two or more state and/or federal agencies when each have
similar or overlapping jurisdictions and lead agency status
is not appropriate for any. Where a joint statement is pre-—
pared, each participating agency shall take full responsi-
bility for the contents of the published statement.

(1) The Department shall, to the fullest extent possi-
ble, adopt and incorporate by reference as part of a draft EIS
all or any part of the information, conclusions, comments, and
responses to comments contained in an existing EIS which has
been previously or is being contemporaneously prepared pursu-
. ant to the Montana Environmental Policy Act or the National
Environmental Policy Act if:

(a) the Department determines that the existing EIS {
covers an action paralleling or closely related to the action
proposed by the Department or Board;

(b) the Department determines, on the basis of its own
independent evaluation, that the information, conclusions and
responses to comments contained in the existing EIS, which
are to be adopted and incorporated by the Department as a paxrt
of its draft EIS, have been accurately, fully and fairly
gathered and presented; and

(c) the Department determines that the information,
conclusions, and responses to comments which will be incoxrpor-
ated in the draft EIS are applicable to the action currently
being considered. The existing EIS, or portions adopted ox
incorporated by reference, shall be circulated as a part of
the draft EIS and treated as part of the draft EIS for all
purposes, including, if required, preparation of a final ETS.
However, where reproduction of the adopted or incorporated
portions of a previously prepared EIS would be prohibitively
expensive because of the volume of the material involved, the
Department may summarize the content of the adopted or in-
corporated information if the previous EIS has been widely
circulated and the Department lists the places where the full
text of the previous EIS is available for inspection. Further-
more, the Department shall not be required to send copies of
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the existing EIS to persons who have previously received the
existing EIS from the Department or from any other state or
federal agency which prepared the existing EIS. If all or
any part of an existing EIS is adopted and incorporates by
reference, then an addendum shall be prepared by the Depart-
ment as a part of the draft EIS. The addendum shall include
as a minimum:

(1) a description of the specific action to be taken;

(ii1) any impacts, alternatives, or other items that
would be different from those in the original statement; or

(iii) any impacts, alternatives, or other items that
were not covered in the original statement.

(iv) The Department shall take full responsibility for
the contents of the previous EIS. If the Department disagrees
with certain portions of the previous EIS, the points of dis-
agreement shall be specifically discussed in the addendum.

(2) The same time periods specified in MAC 16-2.2(2)-
P2040 (Rule V) shall apply to the circulation and review of an
addendum as described in the preceding subsection.

(3) Where two or more agencies are involved in similar
actions and lead agency status is not clear, the agencies in-
volved shall request assistance from the Montana Commission
on Environmental Quality, which shall recommend to the
Governor within thirty (30) days after a request for assist-
ance has been made the appropriate agency to be designated
as the lead agency. After review of the MCEQ's recommenda-
tion, the Governor will designate the lecad agency. The lead
agency designated by the Governor shall then be responsible
for coordinating the implementation of the requirements of
these rules.

(4) If an RIS is prepared as required by the National
Environmental Policy Act (NEPA), and appropriate regulations
adopted as required by that act, a copy of that EIS may be
substituted in lieu of the EIS reguirements of MEPA. However,
if the NEPA EIS does not adequately assess all of the impacts
of a proposed action as required by these rules, an addendum
shall be prepared in compliance with subsections (1) and (2)
of this rule.

(5) The Board or Department may take or permit action
having a significant impact on the human environment in an
emergency situation without preparing an EIS. Following
initiation of the action, the Department shall notify the
Governor and the EQC within thirty (30) days as to the need
for such an acticn and the impacts and results of it. If the
emergency action will be ongoing over a relatively long period
of time, and the possibility exists for partial modification
of the action at some point in the process, a PER or an EIS
will be prepared at the earliest possible date in the ongoing
process. The Board or Department may not delay taking action
if the purpose of the delay is to create an emergency situa-
tion that will enable the Board or Department to invoke the
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provisions of this subsection.

(6) If conflicting provisions of other state laws pre-
vent the Board or Department from fully complying with the (
provisions of these rules, the Department shall notify the '
Governor, the MCEQ and EQC and describe the nature of the con-
flict and a proposed course of action that will enable the
Board or Department to comply to the fullest extent possible
with the provisions of MEPA. In addition, the Department
shall recommend proposals for legislation that will remove
the statutory conflict. The report provided for in this
subsection shall be prepared at least ninety (90) days before
the date upon which each regular session of the Montana
Legislature is scheduled to begin.

(7) When a public hearing is held on an EIS, the Depaxrt-
ment shall advise the applicant whose project is being evalu-
ated by the EIS, every person who has submitted comments on
the draft EIS and every person who received a copy of the draft
EIS of the date and location of the hearing and that the ap-
plicant shall have an opportunity to respond to all oral com-
ments received at the hearing. The applicant may respond
orally at the conclusion of the hearing and in writing at a
later date. The hearing held pursuant to this subsection
shall be held after the draft EIS has been circulated and prior
to the preparation of the final EIS. (History: (Sec. 82-4203,
82A-~107, R.C.M. 1947; IMP Sec. 69-6504, R.C.M. 1947; NEW, MAC
Not. No. 16-2-67; Order MAC No. 16-2-26; Adp. 2/9/76; Eff.
3/7/76.)

: : ) (RULE VII)  FEES — ENVIRONMENTAL
IMPACT STATEMENTS (1) When an application for a lease, per-
mit, contract, license or certificate is expected to result

in the Department incurring expenses in excess of two thousand
five hundred dollars ($2,500) to compile an environmental im-
pact statement, the applicant shall be required to pay a fee
in an amount which the Department reasonably estimates, as set
forth in this rule, will be expended to gather information and
data necessary to compile an EIS.

(2) The Department will determine within thirty (30)
days after a completed application is filed whether it will be
necessary to compile an environmental impact statement and
assess a fee as prescribed by this rule. If it is determined
that an environmental impact statement is necessary, the
Department shall make a preliminary estimate of the costs to
compile the statement. This estimate will include a summary
of the data and information needs and the itemized cost of
acquiring the data and information, including salaries, equip-
ment costs and any other expense associated with the collec-
tion of data and information for the EIS.

(3) If the preliminary estimated costs of acquiring the
data and information to prepare an EIS total more than two-
thousand five-hundred dollars ($2,500), the Department shall
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notify the applicant that a fec must be paid and submit an
itemized preliminary estimate of the cost of acquiring the
data and information necessary to compile an EIS. The ap-
plicant shall also be advised that a notarized and detailed
estimate of the cost of the project being reviewed in the
EIS must be submitted within fifteen (15) days after receipt
of the request. 1In addition, the applicant shall be asked
to describe the data and information available or being pre-
pared by the applicant which can possibly be used in the EIS.
The epplicant may indicate which of the Department's esti-
mated costs of acquiring data and information for the EIS
would be duplicative or excessive. The applicant shall be
granted upon request an extension of the fifteen (15) day
time period for submission of an estimate of the project's
cost and a critique of the Department's preliminary EIS data
and information accumulation cost assessment.

(4) After receipt of the applicant's estimated cost
of the project and analysis of the Department's preliminary
estimate of the cost of acquiring information and data for
the EIS, the Department shall notify the applicant within
fifteen (15) days of the final amount of the fee to be as-
sessed. The fee assessed shall be based on the projected
cost of acquiring all of the information and data needed for
the EIS. If the applicant has gathered or is in the process
of gathering information and data that can be used in the
EIS, the Department shall only use that portion of the fee
that is needed to verify the information and data. Any un-
used portion of the fee assessed may be returned to the ap-
plicant within a reasonable time after the information and
data has been collected or the information and data submitted
by the applicant has been verified, but in no event later
than the deadline specified in subsection (7) of this rule.
The Department may extend the fifteen (15) day time period
provided for review of the applicant's submittal for not to .
exceed forty-five (45) days if it believes that the project
cost estimate submitted is inaccurate or additional informa-
tion must be obtained to verify the accuracy of the project
cost estimate. The fee assessed shall not exceed the follow-
ing limitations:

(a) two per cent (2%) of any estimated cost up to one
million dollars ($1,000,000), plus

(b) one per cent (1%) of any estimated cost over one
million dollars ($1,000,000) and up to twenty million dollars
($20,000,000), plus

(c) one-half of one per cent (1/2 of 1%) of any esti-
mated cost over twenty million dollars ($20,000,000) and up
to one hundred million dollars ($100,000,000), plus

(d) one-quarter of one per cent (1/4 of 1%) of any
estimated cost over one hundred million dollars ($100,000,000)
and up to three hundred million dollars ($300,000,000), plus

4 =200 MONTANA ADMINISTRATIVE CODE



16-2.2(2)-P2060 HEALTH AND ENVIRONMENTAL SCIENCES

(e) one-eighth of one per cent (1/8 of 1%) of any
estimated cost in excess of three hundred million dollars
($300,000,000).

(5) If an applicant for a lease, permit, contract,
license or certificate believes that the fee assessed is
excessive oxr does not conform to the requirenents of this
rule or Section 69-6518, R.C.M. 1947, the applicant may re-
quest a hearing before the Roard pursuant to the contested
case provisions of the Montana Administrative Procedure Act.
If a hearing is held on the fee assessed as authorized by
this subsection, the Department shall proceed with its
analysis of the project wherever possible. The fact that
a hearing has been requested shall not be grounds for delay-
ing consideration of an application except to the extent
that the portion of the fee in question affects the ability
of the Department to collect the data and information neces-
sary for the EIS.

(6) The fee assessed hereunder shall only be used to
gather data and information necessary to compile an envircn-—
mental impact statement. No fee may be assessed if the
Department intends only to compile a preliminary environmental
review or a programmatic review. If the Department collects
a fee and later determines that additional data and informa-
tion must be collected or that data and information supplied
by the applicant and relied upon by the Department is in-
accurate or invalid, an additional fee may be assessed under
the procedures outlined in subsections (2), (3) and (4) of
this rule if the maximum fee has not been collected as pro-
vided by subsection (4).

(7) When the Department has completed work on the EIS,
a complete accounting of how the Department expended the fee
collected shall be submitted to the applicant. If the cost
of compiling an environmental impact statement is less than
the fee collected, the remainder of the fee shall be refunded
to the applicant without interest within forty-five (45) days
after work has been completed on the final EIS.

(8) The estimated cost of a project submitted by the
applicant as required by this rule shall include an itemized
list of the estimated construction, engineering, land acquisi-
tion and contingency costs showing various components and how
costs are calculated in the following manner:

(a) For new facilities or additions to existing facil-
ities that are subject to the permit provisions of Section
69-3911, R.C.M. 1947, of the Clean Air Act of Montana, the
estimated cost shall be itemized by components which have
different functions, including, where appropriate, building
structure, boiler, generator, acid plant, cooling tower, pre-
cipitator, scrubber, baghouse, and any other component asso-
ciated with the operational, production or pollution control
system which is covered by the application. The provisions
of this rule do not apply to applications for a variance under
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Section 69-3916, R.C.M. 1947, of the Clean Air Act of Montana.
A filing fee shall be paid as specified in that section for
such applications.

(b) For new facilities or additions to existing facil-
ities that are subject to the permit provisions of Water Pol-
lution Control Act of Montana (Title 69, Chapter 48, R.C.M.
1947), the estimated cost shall be itemized by components
which have different functions, including, where appropriate,
building structure, production components, treatment works,
such as pumps, pipes, lining materials, ponds, ditches, di-
versions, dams, dikes and machenical treatment works, and
any other component associated with the operational, produc-
tion and pollution control system which is covered by the
application.

(c) Por new facilities and disposal arcas or additions
to existing facilities and disposal areas that are subject to
the licensing requirements of the Motor Vehicle Wrecking
Facilities Act (Title 69, Chapter 68, R.C.M. 1947) and the
Refuse Disposal Areas Act (Title 69, Chapter 40, R.C.M. 1947),
the estimated cost shall be itemized by components which have
different functions, including, where appropriate, building
structure, crusher, shredder, caterpillar and any other equip-
ment or vehicle necessary for the proper operation and main-
tenance of the facility or disposal area.

(d) For new establishments, tourist campgrounds or
trailer courts, or additions to existing establishments,
tourist campgrounds or trailer courts that are subject to the
licensing provisions of the Lodging Establishments Act (Title
34, Chapter 3, R.C.M. 1947), the Food Service Establishments,
Markets and Manufacturers Act (Title 27, Chapter 6, R.C.M.
1947), and the Tourist Campgrounds and Trailexr Courts Act
(Title 69, Chapter 56, R.C.M. 1947), the estimated cost shall
be itemized by components which have different functions,
including, where appropriate, building structure, heating
system, cooling system, sidewalks, storm drains, sewage dis-
posal system, solid waste disposal system, water supply sys-
tem, street lighting, roads and any other compcnent associated
with the construction or operation of the establishment which
is covered by the application. If the proposed establishment,
tourist campground or trailer court is a subdivision or a
part of a subdivision, then the estimated cost of the com-
ponents shall be subnitted as a part of the listing and esti-
mate required by the following subsection. .

(e) For new subdivisions or additions to existing sub-
divisions that are subject to review under the Sanitation in
Subdivisions Act (Title 69, Chapter 50, R.C.M. 1947), the
estimated cost shall be itemized by components which have
different functions, including, where appropriate, building
structure, heating system, cooling system, sidewalks, storm
drains, sewage disposal system, water supply system, solid
waste disposal system, street lighting, roads and any other
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component associated with the construction and development
of the subdivision which is covered by the application.

(£) No fee shall be collected under this rule when a
fee has been collected for the reviecw of the proposed sewage (
disposal, solid waste disposal and water supply systems for
a subdivision as authorized by Section 69-5005, R.C.M. 1947,
and MAC 16-2.14(10)-S14341 unless the amount to be collected
under this rule exceeds by two thousand five hundred dollars
($2,500) the amount collected under Section 69-5005, R.C.M.
1947, and MAC 16-2.14(10)-S8S14341. If it is determined that
a fee must be collected under this rule, the amount collected
under Section 69-5005, R.C.M. 1947, and MAC 16-2.14(10)-S14341
shall be deducted from the amount of the fee collected under
this rule.

(9) The Department will make every effort to assist
the applicant in preparing an estimated cost of a project.
Furthermore, the Department will make appropriate personnel
available to the applicant to discuss the Department's esti-
mated cost of compiling the information and data necessary
for the EIS. After a fee has been collected and work on the
compilation of data and information necessary for the EIS is
begun, it is the intention of the Department to return all
unused or unneeded portions of the fece as promptly as possible.
(History: Sec. 69-6518, R.C.M. 1947; NEW, MAC Not. lo.
16-2-67; Order MAC No. 16-2-26; Adp. 2/9/76; Eff. 3/7/76.)

. (RULE VITI) PREPARATION, COWTENT AND
DISTRIBUTION OF A PROGRAMMATIC REVIEW (1) 1f the Department
is contemplating a series of agency-initiated actions, pro-
grams or policies which in part or in total will constitute
a major action significantly affecting the human environment,
the Department may prepare a programmatic review discussing
the impacts of the total series of actions. In deciding
whether a programmatic review is necessary, the Department
may consult with the Governor, the MCEQ and EQC.

(2) The programmatic review shall include, as a mini-
mum, a concise, analytical discussion of viable alternalbive
policies and the cumulative environmental effects of these
alternatives.

(3) The time requirements specified in MAC 16-2.2(2)-
P2040 (Rule V) apply to the distribution of programmatic re-—
views for public comment. (History: Sec. 82-4203, 82A-107,
R.C.M. 1947; IMP Sec. 69-6504, R.C.M. 1947 NEW, MAC Not. No.
16-2-67, Order MAC No. 16-2-26; Adp. 2/9/76; Eff. 3/7/76.)

e ! (RULE IX) RETROACTIVE APPLICATION OF
THE MEPA RULES — WHERE PROHIBITED Except for the provisions
of MAC 16-2.2(2)-P2060 (Rule VII) involving the assessment of
a fee, the rules adopted to implement MEPA shall be applied
to all applications pending at the time the rules are adopted
by the Board or Department, provided that none of the
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procedures outlined shall be used to delay the preparation

of an EIS which is being prepared at the time the rules are
adopted. The provisions of MAC 16-2.2(2)-P2060 (Rule VII)

arc not applicable to any application for a contract, license,
pernit, lease or certificate which has been filed prior to
the adoption of these rules by the Departwent. (History:

Sec. 82-4203, 82A-107, R.C.M. 1947; IMP Sec. 69-6504, R.C.M.
1947; NEW, MAC Not. No. 16-2-67; Order MAC No. 16-2-26; Adp.
2/9/76; Eff. 3/7/76.)
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Office of the Sovernor ENre 2eg L OUAL

Executive Qrder lio. 4-73

Executive Qrder re- establishing a Commission on Environmental Qaulity to
promulgate rules under the Montana FHVIYuﬂ nental Pelicy Act.

Section 69-6504, Revised Codes of Montana (1947), of ‘the Montana
Environmental Policy Act, directs the agancies of state government to
prepare environmental impact statements analyzing the economic, social,
and environmental impacts of major state actions that will have a sig-
nificant impact on the environment. Subsequant cases in the Montana
Supreme Court have emphasized that executive branch agencies are responsible
for adopting rules to implement MEPA.

In Executive Order 4-75, dated April 30, 1975, I created a Commission
on Environmental Quality to promulgate uniform rules for the implementation
by state agencies of the Montana Environmental Policy Act. Recent changes
in the national environmental policy act suggest that it is now time to
re-evaluate and update these.uniform agency rules.

NOW, THEREFORE, I, THOMAS L. JUDGY, in accordance with the autherity
vested in me as Governor of the State of Montana, do hereby re—estab]ish
the Commission on Environmental Quality to promulgate uniform rules for
implementation of the Montana Environmental Policy Act. The members of
the Commission shall be: the Director of the Department of Natural
Resources and Conservation, the Director of the Department of Health and

£
|

tate Lands, the Director

(3]

Environmental Sciences, the Coﬁmissianer 0
of the Department of Fish and Games, and Lieutspant Governor Ted Schwinden,
who shall serve as Chairman. [ direct the Commission to work with the

Environmental Quality Council and the other agencias of tha exacu

branch and the public in promulgating ravised uniform rulses for adopt

5 a . . N b e el ~
under the flontana Administrative Frozalu-e Act. I also chargz the Com-
Ti33ia0 tnotne eining resgonsinilice of evaiuzting and maxing rec-
comendaticgns for chanjes in tr2 rulss imnlamenting the Montana Environ-

mental Policy Act.



This Executive Order suporcedes Fxscubive Oedor 1-7% and that order

is therefore rescinded.

GIVEN undzr my hand and the GREAT SEAL
of the State of Montana this eighth day
of March, in the year of our LORD, One
Thousand Nine Hundred and Seventy-eight.

; ’
il % e .
{ I ‘ R S -

THOWAS 1. JUDGE, GOVERTOR
State of Montana

ATTEST:

17 3 P leeva

. 1 : - H
FRANK MURRAY, SECRETARY OF STATE
State of Montana
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. ‘ . APPENDIX "G"

BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COMMISSIONERS OF
THE STATE OF MONTANA

In the matter of the repeal of) NOTICE OF REPEAL OF

Rules 26-2.2(18)-P250 through ) ARM 26-2,2(18)-P250 — P2000,
P2000, P2020, and P2030 per- ) P2020, AND P2030, AND ADOP-
taining to the implementation ) TION OF NEW RULES IMPLEMEN-
of the Montana Environmental ) TING THE MONTANA ENVIRON-
Policy Act; and the adoption ) MENTAL POLICY ACT

of new rules I through X im- )

plementing MEPA )

TO: All Interested Persons

1. On July 26, 1979, the Department of State Lands and
Board of Land Commissioners published notice of proposed
repeal of ARM 26-2.2(18)-P250 - P2000, P2020, and P2030 and
adoption of new rules implementing the Montana Environmental
Policy Act. A public hearing at which written and oral
testimony was taken, was held on August 30, 1979. Written
testimony was accepted until September 14, 1979.

2. The department and board has repealed ARM 26-
2.2(18)-P250 - P2000, P2020, and P2030, which are found on
page 26-14.2, and adopted the proposed new rules with
changes as indicated beginning on the next paage.

3. The comments received and the department and hoard's
responses to those comments are summarized immediately
following the rules (it should be noted that the numbering
of the adopted rules have been changed to comply with the
Secretary of State's recent directives, but for reasons of
convenience to commentators, comments have been organized
under the numbering system of the proposed rules).

RULE I POLICY STATEMENT CONCERNING MEPA RULES The

purpose of these rules is to implement Chapter 1, Title 75,
MCA, the Montana Environmental Policy Act (MEPA), through
the establishment of administrative procedures. In order to
fulfill the stated policy of that act, the department shall
conform to the following rules prior to reaching a final
decision on actions covered by MEPA. It must be noted that
the act requires that state agencies comply with its terms
"to the fullest extent possible."

RULE IT DEFINITION OF MEPA TERMS (1) "Cumulative
impact” means the iripaet-en-the-cnvironment-which-resules
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foregeeable-future-aetions~ incremental cumulation of impacts
on the human environment of the proposed action when considered
in conjunction with other past and present actions related

to the proposed action Ry location or generic type. Related
future actions must also be considered when these actions are
under concurrent consideration by any State agency through pre-
inpact statement studies, separate impact statement evaluation,

or permit processing procedures.

(2)  "Department" means the Montana Department of State
Lands.
(3) "Emergency actions" include, but are not limited to:

(a) projects undertaken, carried out, or approved by
the department to repair or restore property or facilities
damaged or destroyed as a result of a disaster when a disaster
has been declared by the Governor or other appropriate
government entity;

(b) emergency repairs to public service facilities
necessary to maintain service; or

‘ (c) projects, whether public or private, undertaken to
prevent or mitigate immediate threats to public health,
safety, welfare, or the environment.

(4) "Environmental impact statement" (EIS) means the
detailed written statement required by section 75-1-201,
which may take several different forms:

(a) "Draft environmental impact statement" means a
detailed written statement pPrepared to the fullest extent
possible in accordance with section 75-1-201(2) (¢c), and Rule
V.

(b) "Final environmental impact statement" means a
written statement prepared to the fullest extent possible in
accordance with section 75-1-201 and Rule VII and which
responds to substantive comments received on the draft
environmental impact statement.

(c) "Joint environmental impact statement" means an
EIS prepared jointly by more than one agency, either state
or federal, when the agencies are involved in the same or
closely related proposed action.

(5) "Environmental Quality Council™" (EQC) means the
council established pursuant to Title 75, Chapter 1.
(6) "Human Environment" includes, but is not limited

to biological, physical, social, economic, cultural, and

aesthetic factors that interrelate to form the environment.
(7) "Lead agency" means the state agency that has

primary authority for committing the government to a course

of action having significant environmental impact or the

agency designated by the Governor to supervise the preparation

of a joint environmental impact statemcnt.
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(8) "Preliminary environmental review" (PER) means a
brief written statement on a proposed action to determine

whether the action will significantly afﬁect the quality of
the human environment and therefore requ1res a draft environ-
mental impact statement.

(9) "Programmatic review" is a general analysis of
related agency-initiated actions programs or policies, or
the continuance of a hroad policy or program which may
involve a series of future actions.

(10) ."Secondary impact" means the affects an action
may have of stimulating, inducing, or inhibiting impacts.
(11) "State agency" or "agency" means an office,

commission, committee, board, department, council, division,
burcau, or section of the executive branch of state govern-
ment.

RULE TIIT DhThRMIVATION OF VEFESSITY FOR LNVIRONMhNTAL
IMPACT STATEMENT (1) Zfna- -determintng-whether-te-prepare
an-BfS7-the-bBepartment-of-State-Lands-shall

{a¥ determine-under-subsection-{6)-belew-whether
the-prepoesal-is-ene-whieh+

t+} nermatiy-regufres-an-EFS5

fsx¥ nermatiy-dees-net-require-either-an-EIS-or
a-PER;y-or

+b} if-the- pfeeeseé aetion-is-not-eovered-by-para-
graph-{ajr-above-er-subseetion-{4}-bel revwy-prepare—-a-PERy
er

{ter———- propesed-action-is-in-category—+{iY{ar{iy
abeve;nha rs-that-there-are-speeial-cireumstanees
which-nay h€~ﬁ66655ity~f6f—aﬁ—5}5;—pfé?afe—a—PERT

{2F propesecd-action-is-in-category-{iy{ar{tiiy
but-it-appears t-there-are-speeial-eirecumstanees;-+he
department-may-prepare-a-PER+- The department shall prepare
a PER to determine whether an EIS 1§'hoce§5ary in the follow-

1nq q1tuaflun5°

(a) vhen “the proposed act1on is one that normally

requ1rps an £1S but, because of Soocfal circums tances, the

action may not be a maJor one gn1f1 ant]y “affe zoting the

quallty of " the human _environme

(b)  when the proposed aétlon is one that normally does

not require an EIS, but u:cquse of special clrcumstances,

the action Mdy be a najor one ignlflcantly affecting the

quallty of ibe human env1ronmont
(c) the ac Llon is not one required to be listed under

(6) below and it is not clear without preparation of a PER

whether the proposed action is a major one significantly

affe(tlng the guality of the human environment.

(2) The department onall pr bare an EIS in the

following Situations:
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(a) when the proposed action is gne that normally
requires an EIS under .(A) of the rule and there alé_ho
special circumstances; : -

(k) when a PER indicates that an EIS 1§ necessary; or

(c) when the proposed action is so clearly a major
action of state government significantly affecting the
quality of the human envirgnment _that no PER is necessary.

(3) The follow1ng are categories of actions which
normally require the preparation of an EIS:

(a) actions which may significantly affect environ-
mental attributes recognized as being endangered, fragile,
or in severely short supply;

(b) actions which may be either significantly growth
inducing or growth inhibiting;

(c) actions which may substantially alter environ-

ental conditions in terms of quality or availability; or

(d) actions which will result in substantial cumula-
tive impacts.

(4) An EIS is not required for the following actions:

(a) administrative actions: routine, clerical or
similar functions of the department, including but not
limited to administrative procurements, contracts for
consulting services, and personnel actions;

(b) existing facilities: minor repairs, operations or
maintenance of existing equipment or facilities;

(c) investigation and enforcement: data collection,
inspection of facilities, or enforcement of environmental
standards;

(d) non-discretionary actions: actions in which the
agency exercises no discretion, but rather acts upon a given
state of facts in a prescribed manner.

{ey rute-makingt--rules-premulgated-pursuant-to-laws

(5) If the PER shows a 81gn111cant impact on the
quality

of the human environment, an EIS shall be prepared on that

IS

action.

(6) The department shall matatain adopt a 1list of
those activities or functions that fail-within-paragraphs
ttr{ar{tir-and-{1r{ay{f+3{br-abever norm 1lly require an EIS
or do not roqu1re either an EIS or a PER. <The-tist-shatl
be-maintained-as-a-publie-document--—-Copies—-of-the-1isk
ard-any-subseguent- rev}sieﬁ3—~ﬁa}1~ae sent—-te-the-EQC-and
ary-persen-whe-has-requested-a-copy>-—-Fhe-EQE-or-any-persen
may-recoemmend- aé&i‘EOHS*%G—bf—uptﬁﬁfaﬁS frem-the—-1ist
in accordance with rule-making procedures provided by the
Montana Administrative Procedure Act (Chapter 4. Title 2).
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RULE IV PREPARATION QF PRELIMINARY ENVIRONMENTAL
REVIEW = (1) A PER shall include;

(a) an adequate description of the proposed action,
including maps and graphs, 1f appropriate;

(b) an evaluation of the 1mmed1ate, and cumulativeL
and secondary impacts gon the physical environment, through
the use of checklist and a brief narrative, including where
appropriate: terrestrial and aquatic life and habitats;
water quality, quantity, and distribution; geology; soil
quality, stability, and moisture; vegetation cover, quantity
and quality; aesthetics; air quality; unique, endangercd,
fragile, or limited environmental resources; historical and
archaeological sites; and demands on environmental resources
of land, water, air and energy;

(c) an evaluation of the lmmedlate, and cumulative,
and secondary impacts on human population in the area to be
affected by the proposed action, through the use of a
checklist and brief narrative, including where appropriate:
social structures and mores, cultural uniqueness and diver-
sity, access to and quality of recreational and wilderness
activities, local and state tax base and tax revenues,
agricultural or industrial production, human health, quan-
tity and distribution of community and personal income,
transportation networks and traffic flows, guantity and
distribution of employment, distribution and density of
population and housing, demands for government services,
industrial and commercial activity, and locally adopted
environmental plans and goals;

(d) a listing of other agencics or groups that have
been contacted or which may have overlapping jurisdiction;

(e) the names of those individuals or groups contri-
buting to and rpspon51ble for compiling the PER.

(2) A PER is a public document and may be inspected
upon reqguest by any person. Any person may obtain a copy of
a PER by making a request to? the department. The department
may give public notice of the availability of the PER and
may distribute it. The department shall submit a copy of
each completed PER to the EQC.

RULE V PREPARATPT N——EQN?ENT —ANB BFf57R BETICN-OF
t:sv*aernl:,:erar—%@?Z%?”éﬁﬂm“ MEN®S PREPARATION AND CONTENTS OF
DRAFT ENVIRONMENTAL STATEMENTS {il——PLeea*acteh -and-eententa
£-draft-EIS+ 1If required by Rule III or Rule IV, the
department shall prepare a draft environmental impact
Stat(ment which shall 1ncluoe :
(1) a description’of the nature and objectives of

the hroooégd action;
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{3} (2) a description of the current environmental con-
ditions in the area significantly affected by the proposed
action, including maps and charts, where appropriate;

te}r(3) a description of the Impacts on the guality of
the human environment by the proposod action 1ncludlng
S tir(a)] the factors listed in Rule IV (1) (h) and (c),
where apploprlate-

f+:}(b) primary, secondary, and cumulative impacts;

{#+i} (c) potential growth inducing or growth inhi-
biting impacts;

{iv¥(d) irreversible and irretricvable commitments of
environmental resources, including land, air, water and
energy;

i{vt (e) economic and environmental benefits and costs
of the proposed action (if a benefit-cost analysis is
considered for the proposed action, it shall be incorporated
by reference or appended to the statement to aid in eval-
uating the environmental consequences) ;

{v:} f) the relationship between local short-term uses
of man's environment with the effects on maintenance and
enhancement of the long-term productivity of the environ-
ment;

{¥:%} (g) additional or secondary impacts at the local o
or area level, if any; : 1

_ {é}(4) a description of reasonable alternatlve actlons\é
that could be taken by the department;

<€y (5) the proposed agency decision on the proposed
action, if appropriate;

{f)(G) source material used in the preparation of the
draft EIS; and;

fg)-(7)  the names of those individuals or groups
responsible for compiling the draft EIS and the names of
those individuals or groups contrituting to the EIS=; and

th¥r (8) a summary as required by Rule XI(3). N

{2y DBistributien-ef-Braf+-EIS+ RULE VI ADOPTION OF
DRAFPT ENVIRONMENTAL IMPACT STATEMENT AS FINAL Fellewing
preparation-ef-tha-draft-RiS-sn-aceordanee—-with-subseetion
tir-of-this-rutey--the-departracnt-shall- éisthbace eophes
to-the-Geverner;-EQE;-appropriate-teecal;-state- and-federal
ggenesesy-~cthe-appiceant—whegc-prejeet—is- beLng evatuated
by-the-EXS;-and-these-members-of-the-publie-who-reqguest
itr——?he~éepaf%;@ﬁ%—shaii—seﬁé—a—eepy of @ﬁij the- Sdnﬁufy
%e~pef%aﬂs—whe—féeaesﬁ—i%—eﬁiyr—~P®f—gnr peses-of-distrcibution
te-the-publie;-the-department-shall-maintain-a-matling
Irst-of-any-persens-er-greups-wne-have-requaested-to-be
preced-an-the-irst-fer~-reccipt-of—either-the-Bif-or-summary.
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tar(l) Depending upon the nature and number of substan-
tive comments received in response’ to the draft environmen-
tal impact statement, the draft statement may suffice. 1In
this case, the department shall submit one cepy of all
comments or a summary of a representative sample of comments
received in response to the draft statement to the Governor,
EQC, the applicant whose project is being evaluated in the
EIS, and all commentators.. The department shall determigg
whether a final EIS is necessary within 3Q days of the close
Efufhg_commentgggriod on the draft EIS.

5} (2) If the department determines that a final EIS
is not necessary, it may make a final decision on the
proposed action no sooner than fifteen (15) days after
complying with paragraph-t2y{a} subsection (1) above. The
department shall also include with the comments notice of
its decision not to prepare a final EIS and a statement
describing its proposed course of action. The applicant
whose project is being evaluated in the ETS may request an
extension of this fifteen (15) day period in order to respond
to the written comments that have been received.

13t Preparatieon-and-eontents-ef-£inal-BIS- RULE
VII PREPARATION AND CONTENTS OF FINAL ENVIRONMENTAL IMPACT
STATEMENTS A final environmental impact statement shall
include:

tar (1) a summary of major conclusions and supporting
information from the draft EIS and the responses to substan-
tive comments received on the draft EIS, stating specifically
where such conclusions and information were changed from
those which appeared in the draft;

thr(2) a list of all sources of written and oral
comments on the draft EIS, including those obtained at
public hearings, and, unless impractical, the text of
comments received by the department (in all cases, a re-
presentative sample of commehts shall be included) ;

er(3) the department's responses to substantive

comments (these responses shall include an evaluation of the
comments received and a disposition of the issues involvyed) ;

{4}y (4) data, information, and explanations obtained
subsequent to circulation of the draft:

te} (5) the department's recommendation for the final

agency decision on the proposed action, where appropriate;

43 tiﬁe—}imihs—ahé~é%s%fibaté@ﬁ-fﬁﬁaif@ﬁ@ﬁts—ef
& - - = J\ - -
environrenta —IRpaet-statementsr RULE VIII TIME L{MITg AED

DISTRIBUTION OF BNVIRONMENTAT IMPACT STATEMENTS .
far(l) Following preparation of

£inat draft BTS, the

MONTANA ADMINISTRATIVE REGISTER 1-1/17/80



department shall distribute copies toQ the Governor, EQC,
appropriate state and federal agencies, the applicant, and
persons who submitted-cemments-en-er-reeceived a-copy
éf—ﬁhe—df@ft—EIS7—aﬁd~8€h€f—ﬁ&mb€f8~6£~Ehé*?ﬁb}§ef—ﬁPaﬁ
request~—- have requested copies.

{b}(2) The listed transmittal date to the Governor and
the EQC shall not be earlier than the date that the draft
EIS is mailed to other agencies, organizations, and indivi-
duals. The department shall allow 3Q days for reply; provided
that the department may extend this period up to an additional
30 days upon application of any person and-fer-an-zdditionar
reascnable period-of-time for good cause. No extension
which is otherwise prohibited by law may be granted.

{e¥ (3) After the time period for comment on the draft
EIS has expired, a copy of all written comments received by
the department shall be sent to the applicant whose project
is being evaluated in the EIS. The applicant shall be
advised that he has a reasonable time to respond in writing
to the comments received by the department on the draft EIS
and that the applicant's written response must be received
before a final EIS can be prepared and circulated. The
applicant may waive his right to respond to the comments on
the draft EIS.

tér (4) No action which requires the preparation of a
final EIS shall be taken sooner than 45 days after the
transmittal date of the draft EIS to the Governor and EQC.

ter(5) Except as provided in paragrapn-{23{br-of
this-ruley; Rule VI(2) a final decision may not be made on
the proposed action being evaluated in the EIS aftesr
until 15 days have expired from the date of transmittal of
the final EIS to the Governor and EQC. The listed trans-
mittal date to the Governor and EQC shall not be earlier
than the date that the final EIS is mailed to other agencies,
organizations, and individuals.

1£>(6) Following preparation of a final EIS, the
department shall distribute copies to the Governor, rOC,
§Bpropriate state and federal agencies, the applicant,

persons who submitted comments on or received a copy of

the EIS, and other members of the publicy upon request.

{5¥% Reeord-of-Becisien---At-the-time-oi-i:3-decisiens
e-department-shall-make-a-written-record-of-the-deeision
trg-hew-the-£inal-EiS-was-coensidered-and-used-in-its

sien-making~

163 (7) Avaitability-ef-written-cemmentss All written
conments received on an EIS, including written responses
received from the applicant, shall be made available to the
public upon request.

)
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{7+ (8) Eimitatiens-en-aetienss Until an agency reaches
its final decision on the roposed action,. no action con-
cerning the'proposal shall be taken which would:

(a) - have an adverse environmental impact; or

(b) Limit thesshoice ‘'of reasonable alternatives, in-

cluding the no-action alternative. ‘

{8} Suppiementss RULE IX SUPPLEMENTS TQ ENVIRON-
MENTAL IMPACT STATEMENTS {a¥ (1) The department shall

prepare supplements to either draft or final environmental
impact statements if:

- 4%r(a) the department or the applicant makes substantial
changes in the proposed action; or

t+i}+ (b) there are significant new circumstances,

discovered prior to final agency decision, including information
bearing on the proposed action or its impacts+ which change
the basis for decision. ‘ ‘
~ 4bY(2) The same time periods applicable to draft and
final EISs specified in Rules VI and VIII apply to the
circulation and review of supplements.

<93} Treocrporatien-by-reference-and-adoptions RULE X
INCORPORATION BY REFERENCE AND ADOPTION +a}(l) The depart-
ment shall adopt and incorporate by reference as part of a
draft EIS all or any part of the information, conclusions,
comments, and responses to comments contained in an existing
EIS which has been previocusly or is being contemporanecously
prepared pursuant to the Montana Environmental Policy Act or
the National Environmental Policy Act if:

ti} (a) the department determines that the existing EIS
covers an action paralleling or closely related to the
action proposed by the department or the applicant;

<z} (b) the department determines, on the basis of its
own independent evaluation, that the information contained
in the existing EIS has been accurately presented; and

t¥f1) (c) the department determines that the information
contained in the existing EIS is applicable to the action
currently being considered.

{B¥r(2) <he A summary of the existing EIS7 or the

portion adopted or incorporated by references; and a list of

R}acgﬁ where the full text_;g available shall be circulated

as a part of the EIS and treated as part of the EIS for all
purposes, including, if required, preparation of a final

EIS. Heweverj-where-reproduetion-cf-the-adepted-or-incer-
perated-portions-ef-a-previcasiy-prepared-£EIS-weuid-be
pfﬁhib%%%?b%y—é“ﬁcnﬁiﬁé“hécati,—@f“fh@”?@iﬁﬁ&“@f—ﬁhe—ﬁdﬁéf%ﬂi
invnivcd7—tha—éepaftﬁcnt—may—ﬂtmmafise—the~ccntCﬁt—o£—the
aécp%ed~af—ine@fp@fatrd—%néofmatéoﬂ—if~thc—pfevicus—££5
hés~been—e:fea%a%eé~ahé—thc—ﬁg:ﬁey—}ists—the—p%aeeS“ﬁhgfe
the-full-text-eof-the-adepted-or-inesrporated-EIS-is-available
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for-inspeetie n———PartheLmereT—tHe éepa =+raent—-3hati-not
be-reguired-to-send-eopieg-ef-the-ex tsting-EIS-te-persons
whe—“éve—pfevieasiy eeei”eé the-adepted-or- tﬁeerperated
EIS——Lem—éhe—éc aLeﬁC“‘—GL-~foﬁ—uﬂy ether—-3tate— Df~£edcea%
ageaey~whic%—p;epared the-existing-EIS<

f{e¥ £—-the- Inc@eporaeed EIS-docs-—net-adeguately
as3esgs-ati-of-the-impacts-eof-a- BLOPﬁde ecticn—as—fcqatfed
by~these—faie57—an— 'ucné m-shatl-be-prepared-in-compiiance
i T . :
WItn-— =razes

{d}(3) If all or any part of an existing EIS is adopted

or incorporated by reference, the department shall prepare
an addendum as part of the draft EIS. The addendum shall
include as a minimum:

{x¥(a) a description of the specific action to be
taken; and _

<++r (b) any impacts, alternatives, or other items that
were not covered in the original statement.

<e¥r (4) The department shall take full responsibility
for the econtents portions of the previous EIS=< adopted or

incorporated. 1If the e department disagrees with certain

portions of the previous EIS, the p01nts of disagreement
shall be spec1f1cally dlscussed in the addendum.
££3 (5 No material may be adopted or incorporated by

reference unlees it is reasonably available for inspection
by interested persons within the time allowed for comment.
(6) Where part of an existing EIS or COHLONUOdePOUSly

prepared EIS 15

ncorOorafed by re fere ence, that artr ncor-

porated Huall include sufficient matexnal to 1ncure the part

1neoroorated will be LOHS1dPLCd in the context it _was pre-—

Sented 1n the orlqlnal EIS.

{x8)> Tengthy-format-and-summarys RULE XI LENGTH,

FORMAT, AND SUMMARY OF ENVIROD NMENTAL IMPACT STAI’EIVE’FI\IT

TH-LLXM The recommended maximum lenoth of the text of
either a draft or final EIS is 150 page For an EIS on a
complex proposal the re commended maximum lcnguh is 300
pages.
£bY*(2) An EIS shall be written in plain and concise
language.
tetr(3) EE£- -EXS-is-leng-and-cempiexy The department
shall prepare w1th the draft or and final EIS a brief summary
which shall be available for distribution separate from the
EIS. Zff-a-summary-is-prepared;—it TheAeummary shall describe:

£+ ¥{a) the preposed action belﬂg evaluated hy the EIS,

the impacts, and the alternative S ;

{37 (b) areas of controversy and major conclusions;
and o .

\iexr(c) the department's proposed decision, when
appropriate.
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RULE XTI INTERAGENCY COOPERATION When it is lead
agenc??“fﬁémaéﬁéffﬁént may’?équest the participation in ;
preparation of an EIS of other state agencies which have \
special expertise in areas which’ should be addressed in the
EIS. thn'participation of the department 1s requested o
under this rule, it shall make a good-faith effort to participate
in the EIS as requested, with its expenses for participation
in the EIS paid by the agency collecting the EIS fee if one
is collected. ' ’ ’

RULE ¥f% XIII JOINT ENVIRONMENTAL IMPACT STATEMENTS
(1) ©bead-ageneyr 1If another state agency also has juris-
diction over a project, proposal, or major state action
which may will have a significant impact on the quality of

the human environment and is clearly the lead agency, the
department shall cooperate with the lead agency in the
preparation of a joint EIS. If the department is clearly
the lead agency, it shall be responsible for coordinating

the preparation of the EIS as required by this rule. When
two or more agencies have jurisdiction over the same project,
proposal or major state action and lead agency status cannot
be resolved, the department shall request a determination
from the Governor. The department shall resolve the lead

agency gquestion or submit it to the Governor within 15 days

of complete application.

{2} Partieipatien---When-it-is-lead-ageney;-ihe
ée;arﬁmer%—may~feqaesﬁ—the—pafticipati@ﬁ—ef—athef—s%;te
ageneies-whieh-have-speeial-expertise-in-areas-whieh-skhould
be~aaéfess=d—éﬁ~the«E}Gr~-Hheﬁ~paf%iCipa%ioﬁ—e£—_He—&ﬁpartﬁcﬂt
és—feqaesteé—aﬁéEE—Ehis—fﬁ%GT—it~%hai}~make—a—gao&—¥ﬁith
eé%efﬁ—%e~pafﬁie%paﬁe—iﬁ—the—B}S—as—feqmesteé7—wit -1t
expeﬁses—éef—ﬁaféieiPaLieﬂ—xﬁ-the—EES—paié—b'-%;e—ageney
€orreeting-the-MEPA-fee-if-one-is-collected-

13> (2) Federsi-and-leeal-ageneiess The department
shall cooperate with federal’ and local agencies in preparing
EISs. This cooperation may include:

(2a) Joint environmental research studies,

(b) joint public hearings, or

(c) Joint environmental impact statements. (When
federal laws have EIS requirements, the department ray
shall, when practical and expedient, cooperate in fulfilling
the requirements of the federal as well as the state laws s0
that one document will comply with all applicable laws.)~

RULE ¥ff XIV PREPARATION, CONTENT -AND DISTRIBUTION OF
A PROGRAMMATIC REVIEW (1) 1If the department is contemplating
a series of agency-initiated actions, programs, or policies
which in part or in total will constitute a major state
action significantly affecting the gquality of the human
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environment, the department may prepare a programmatic
review discussing the imgacts of the series of actions. .

(2) The programmatic review shall include, as a minimum,
a concise, analytical discussion of alternatives and the
cumulative environmental effects of these alternatives.

(3] The time limits specified for distribution and
public comment in Rule-¥<{4F Rule VIII apply to the dis-
tribution of programmatic reviews.

(4) While work on a programmatic EIS is in progress,
the department may not take major state actions covered by
the program in that interim period unless such action:

(a) 1is part of an ongoing program;

(b) is justified independently of the program; or

(c} will not prejudice the ultimate decision on the
program. Interim action prejudices the ultimate decision on
the program when it tends to determine subsequent development
or foreclose reasonable alternatives.

(3) Actions taken under this subsection (4) shall be
accompanied by an EIS, if required.

Rule ¥IFIF XV SPEECIAL-RULES-APPLICABLEE-TO-EERTPATN
MEPA-5ITUATIGNS {I} Emergeneies. EMERGENCIES The depart-
ment may take or permit action having a significant impact
on the quality of the human environment in an emergency
situation without preparing an EIS. Within 30 days following
initiation of the action, the department shall notify the
Governor and the EQC as' to the need for such action and the
impacts and results of it. Emergency actions shall be
limited to those actions immediately necessary to control

the immediate impacts of the emergency.

{2 Confidentialitys RULE XVI CONFIDENTIALITY Infor-
mation declared confidential by state law or by an order of
a court shall be excluded from a PER and EIS. The agency
shall briefly state the general topic of the confidential
information excluded.

13t Reselution-of-statutery-cenfliektss RULE XVII
RESOLUTION OF STATUTORY CONFLICTS If conflicting provisions

of other state Iaws prevent the department from fully complying
with these-rules this subchapter, the department shall

notify the Governor and EQC of the nature of the conflict

and shall suggest a proposed course of action that will

enable the department to comply to the fullest extent possible

with the provisions of MEPA. and This modification shall be

prepared within 45 days of decision on the project, proposal,
or major state action.
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{4y Biselesuxre~ RULE XVIII DISCLOSURE No person who
has a financial interest in the outcome of the project may
contract with the department’ for the preparation of an EIS
or any portion thereof. Persons contractlng with the
department in the preparatlon of an EIS must execute a
disclosure statement, in affidavit form prepared by the

department, demonstrating compliance with this prohibition.

RULE ¥X XIX PUBLIC EEARINGS (1) When a public hearing
is held on an EIS, the department shall advise the applicant
whose project is being evaluated in the EIS, persons who
have submitted comments on the draft EIS, and persons who
received a copy of the draft EIS of the date and location of
the hearing and that the applicant shall have an opportunity
to respond to all oral comments received at the hearing.

The department shall also ‘issue a news release. to radio
stations and newspapers of general circulation -in the .area
to be affected by the proposal+ prior to the hearing. If
the newspaper articles pursuant. to these news releases do
not appear, the department shall cause a legal notice to
‘appear in a newspaper of general circulation in the arca to
be affected. The news release and notice shall advise the
public as to the nature of testimony it wishes to receive
at the hear1Ng The applicant may respond orally at the
conclusion of the hearing and in writing at a later date.
The hearing shall be held after the draft EIS has been
circulated and prior to preparation of the final EIS.

(2) The department shall hold a public hearing whken
if reqguested within 20 days of iJaUHHLL of the draft EIS by
either: T o

(a) 10% or 25, whichever is less, of the persons who
will be directly affected by the proposed action, or

(b) by another agency which has jurisdiction over the
action, or

(c) an association having not less than 25 members who
will be dlrectly affected. Instances of doubt shall be
resolved in favor of noldlng a public hearing.

(3) No person may give testimony at the hearing as a

representative of a 0art1c1oatlng _agency. Such a representa-

tlve‘may, ‘however, at the Olbcrotlon of Lhe neallng ofrlcer,

ive a statement re ardin nls or her agency's authority on
€©g g , Jjen

procedures and answer quesLlons from the public.

RULE XX RETROACTIVE APPLICATION OF THE MEPA RULES

AMENDMENTS These amended rules adopted O 1mp]pmont MEPA
L.pply to-ati- ALJPI¢‘J—~CIOA S-gén 6‘tﬁg Er—ong— -these-rates
are-adepted-by-the-departmenkt;-prov *ccé—cﬂa"—che—pfaeeéafes

bacLLhcé —Herein-nay-not-be-used-to-delay-the-preparatien
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ef—aﬁ—BES—iﬁ—pfeﬁafa%ie&—aﬁ—éhe—tiﬁe—%he4fg}es—afe—aée§%667
to all applicatignsg filed after the effectiye date of these
amendments and to all applications fQr which a draft BIS_
has not been filed with the Governor prior tqQ the effective
date of these amendments.

The following are summaries of the comments received
and the Department's response to those comments:

RULE I POLICY STATEMENT CONCERNING MEPA RULES

NOo comments receilved.

RULE II DEFINITIONS

(1) COMMENT: Add a " (1) (d) which reads emergency
repairs to any facility to  prevent economic losses or dis-
locations" so that emergency provisions cover situations
such as a fire at a refinery, natural gas plant, grain
elevator, flour mill, etc.

RESPONSE: Most situations similar to the examples
given are no longer in the purview of the state permitting
process. Where no state action is involved, MEPA would
clearly not apply and no additional emergency exclusion

would be necessary in the rules. The proposal is therefore
rejected.
(2) COMMENT: Amend (2) to read: "(2) Human environ-

ment means those factors bearing directly upon th public
health, welfare and safety, including but not limited to
biological, physical, social, economic, cultural and
esthetic factors."

RESPONSE: Public health, welfare, and safety are a
subset of the biological, physical, social, economic,
cultural, and aesthetic factors listed in the proposed
definition. While health, safety and welfare are speci~
fically mentioned in MEPA, it is apparent that these con-
cerns are not the primary focus of MEPA, any more than are
the other concerns mentioned. The definition proposed
covers all of the concerns of MEPA without focusing on any
one of them. The proposal is therefore rejected.

(3) COMMENT: The definition of human environment is
written in a way that would require compliance with MEPA
procedures in cases where only the economic or social
environment is likely to be affected. The definition used
in the CEQ regulations implementing the National Environ-
mental Policy Act should be adopted.
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RESPONSE: There is nothing in the definition of "human
environment" that implies compliance with MEPA procedures is
mandatory @nly when the economic or social environment is
affected. Compliance with MEPA procedures is required when
a state action having a significant impact on the human
environment: ig contemplated, whether significance of that
impact is determined through_lnturrelated impacts involving
all components of the human environment or through impact on
an individual component listed in the definition. The
proposal is therefore rejected.

(4) COMMENT: The word "substantive" in (4) (6) should
be deleted as it provides too much latitude to the agency to
ignore comments to the EIS. An EIS is in the nature of a
rule making and, under Montana law, all comments to rule-
makings must be responded to. The agency has no latitude to
refuse to respond to any comments.

Response: First, the EIS process is not, under the
law, the same as rule-making. Second, a substantive comment
is one that elicits an agency response. Many comments
expressing opinions or preferences neither require nor
anticipate an agency response. Still other comments may
delve into philosophical issues beyond the scope of the EIS
under consideration. The redundancy achieved with such
phrases as "comment noted" or "no response necessary" or the
repetition of the agency response to the same comment from
numerous sources should be eliminated in an effort to stream-
line the EIS process. The proposal is therefore rejected.

(5) COMMENT: Several commentators suggested that the
definition of cumulative impact in (7) is too broad and
vague. One suggested eliminating the definition. Other
suggested modification.

RESPONSE: Cumulative impacts must be addressed so that
a state agency can "fulfill the responsibilities of each
generation as trustee of the environment of succeeding
generations" 751103 (2) (c) (iv). "Therefore, simply deleting
the definition is not an acceptable approach. The definition
has been altered to be more explicit and incorporate most of
the suggestions offered.

(6) CQMMENT: This rule should contain a definition of
"secondary impacts".

RESPONSE: Since "cumulative” and "secondary" are not
synonomous, a definition of "secondary impact”" similar to
the one suggested has been included in order to distinguish
between the terms.
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RULE III DETERMINATION OF NECESSITY FOR ENVIRONMENTAL
IMPACT STATBMWNT ‘

(1) COMMENT: Paragraph (1) (k) and (¢) and (2] are
ambiguous and don't adequately define those situations where
the preparation of a PER 1is required or advisable. Also,
the term "special circumstances" is not defined and yet is
determinative of whether a PER 1s required.

RESPONSE: Subsections (1) and (2) have heen rewritten
to eliminate ambiguity. The term "special circumstances”
includes factors which cannot reasonably be foreseen.
Therefore the term cannot be more specifically defined.

(2) COMMENT: Paragraph (3)(a) and (c) are too sub-
jective and could be simplified by combining (a) and (c).

RESPONSE: Because (a) and (c] involve separate concepts
and because the language proposed by the commentator is so
general as to provide almost no objective criteria, the
comment has been rejected.

(3) COMMENT: Delete (3)(d) which states that an EIS
will normally be required if the action will result in
substantial cumulative impacts since any significant impact
will be covered by an EIS and the definition of "cumulative
impact" could be construed as broadening the EIS into
infinity.

RESPONSE: The comment has been rejected because "any
significant impact" may not naturally include substantial
cumulative impacts. The inclusion of (3)(d) assures that an
EIS will be done on an action if it will result in substan-
tial cumulative impacts.

(4) COMMENT: Section (3) should be expanded to
include: (e) actions which may generate additional or
secondary impacts which may have direct or indirect local,
statewide or regional implications: (g) actions which may
have irreversible environmental effects; and (h) actions
which are likely ta be precedent setting or controversial.

RESPONSE: The comment proposing the inclusion of
(3) (b) is rejected because it expands the scope of the EIS
requirement and many times will be included within other
categories of (3}.

The comment proposing the inclusion of (3) (g) is rejected
since it 1s already covered by (3). Also, not all irreversi-
ble impacts are significant.
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The inclusion of (3)(f) is rejected since regional and
statewide implications are implicity included in (b) and

(d). 4
The inclusion of (3)(e) is rejected because it is
already covered in (3) (b).

(5) COMMENTS: 1In (4)(e), rulemaking should not be
totally excluded from EIS requirements as proposed. Section
75-1-201(c) MCA requires an EIS on proposed rules because a
rule is legislation and because a rule may be a major state
action having a significant impact on the human environment.
Also, the fact that legislature rejected bills in 1977 and
1979 which would have excluded legislation and rulemaking
from the MEPA process indicates intention of legislature
that major rulemaking proposals be subject to the MEPA
process. However, a full-blown EIS is not required on rule-
making. An abbreviated document describing the proposed
rule and its effect on the environment and those to be
affected would suffice. Also, adoption of rules required by
federal government should be excluded.

_ RESPONSE: Commentators, although not in accord on
reasoning, were unamious in requesting that the rulemaking
exemption be eliminated. The comment is therefore accepted
and the exception has been eliminated.

(6) COMMENT: Subsection (5) should read as follows:
"If the PER shows a significant negative impact on the

human environment an environmental impact statement shall
may be prepared on that action."

AATD

RESPONSE: This comment is rejected because MEPA requirecs
that an EIS must be done if the PER shows that there will be
a significant impact on the quality of the human environment.

(7) COMMENT: Subsection (6) requires too much for-
mality and could hamper additions or deletions of actions to
lists which normally require or do not require an EIS.

RESPONSE: This comment has been rejected because the
lists developed under (6) constitute rules under the APA.

(8) COMMENT: Section (6) should provide the criteria
for making additions and deletions to lists of activities
that fall within sections (1) (a)(i) and (1) (a) (ii).

RESPONSE: This comment has been rejected because the
criteria used for making additions or deletions developed
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under (6) can be adequately discussed at the rulemaking
hearings on adoption of the tests.

(9) COMMENT: Lists of activities which normally
require or do not require an EIS should be adopted as a
rule.

RESPONSE: This comment has been accepted and the rule
corrected accordingly.

(10) COMMENT: A new section which sets time limits of
department determination as to whether a PER or EIS is
necessary.

RESPONSE: Time limits for action on a permit application
are set by the statutes under which the applications are
submitted. These time limits supercede MEPA time provisions
(see Kadillak v. Anconda Co., et al, 36 St. Rep. 1820) and
render further limitations unnecessary. The comment is
therefore rejected.

RULE IV ° PREPARATION OF PRELIMINARY ENVIRONMENTAL REVIEW

(1) COMMENT: Combine paracgraph (1) (b) and (c) into
one subsection (b). In (1) (b), replace the phrase "physical
environment" with "human environment" in (1) (b).

RESPONSE: The first suggestion would substitute one
subsection (b) containing all the criteria presently listed
in subsections (b) and (c) and would combine the term
"phvsical environment" of subsection (b) and the term "human
population" of subsection (c¢) into one term "human environ-
ment." This would represent no substantive change. The
present division into two subsections is a natural division
into two subject areas which serve to make the rule more
readable. The proposed changes are rejected.

(2) COMMENT: The qualifications of the contributors
to the PER should be given in the PER.

RESPONSE: The purpose of the PER is to allow the
agency to determine whether an EIS is necessgry. It is an
internal document prepared by agency personnel. Qualifi-
cations of contributors are already known by the agency,
The comment is therefore rejected. ' A '

(3) COMMENT: PERs should be opened up to public
participation and comment.

1-1/17/80 MONTANA ADMINISTRATIVE PREGISTER



RESPONSE: By Rule III(5) the function of a PER is to
determine if the proposed action will have a significant
impact on the human environment. Thus the requirement of
MEPA is met. PERs are internal decision-making documents
that are not specifically required by MEPA. They are designed
to require that an agency document its decision whether an
EIS is required and to streamline the implementation of MEPA
by ensuring that an EIS is. done only for actions '"signifi-
cantly affecting the quality of the human environment . "
Section 75-1-201 MCA. Rule IV (2) recognizes PERs as public
documents and provide that the agency may give public notice
of and distribute a PER. The comment is therefore rejected.

(4) COMMENT: Paragraph (1)(d) should require the PER
to include a list of other agencies with overlapping authority
along with a citation to their authority plus a list of
"permits, licenses and approvals" required for the proposed
action and require the agency preparing the PER must consult
with other agencies possessing jurisdiction and expertise.

RESPONSE: A list of statutory and regulatory authority
and "permits, licenses, and approvals" is outside the scope
of the PER, the purpose of which is to determine whether the
proposed action is a major one significantly affecting the
human environment. MEPA Trequires inter-agency consultation
only in the preparation of an EIS. However, agencies do
consult with other agencies when necessary and do not when
it is not beneficial. An across-the-board consultation
requirement would not be beneficial. The comment is therefore
rejected.

(5) COMMENT: Paragraph (1) (c) (and possibly (1) (b)
although not specifically mentioned) should include an
evaluation of the secondary impacts along with immediate and
cumulative impacts. N .

RESPONSE: Both IV(1)(b) and (1) (c) are amended to
require an evaluation of secondary impacts because an EIS
(Rule V (3) (b) requires an assessiment of "primary, secondary,
and cumulative impacts".

(6) COMMENT: Eliminate the criteria "access to and
quality of recreational and wilderness activities" from

(Ly(e).
RESPONSE: These criteria represent potential impacts

that may significantly affect 'the quality of the human
environment" (75-1-201 (2)(c) and, therefore, are properly
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included as one of the criteria to be considered in a PER.

- The comment is therefore rejected.

(7) COMMENT: Although the definition of a "preliminary
environmental review" has been changed to a "brief written
statement", this intent is not reflected in Rule IV. The
new rule does not differ in any respect from the old rule,
and upon review, it can be seen that the requirements con-
tained within the rule are not conducive to a "brief written
statement". :

RESPONSE: Rule IV has been changed from the existing
rules by the addition of the phrase "an evaluation. . .,
through the use of a checklist and a brief narrative. . .
in both (1) (b) and (c). This format is now used by several
agencies and the length of PERs has been considerably
reduced over those written in past years. A brief narrative
is included in the PER usually only for those impacts identi-
fied as being major in the checklist of evaluation criteria
listed in Rule IV (1) (b) and (c). The comment is therefore
rejected. ‘

(8) COMMENT: Reword (2) to provide that an individual
may review a copy of the PER "in the courthouse of the
county in which a project is to be located" or obtain a copy
from the agency for cost. The suggested wording would
eliminate the provision that an agency may give public
notice of and distribute a PER, and the requirement that the
agency submit a copy to EQC.

RESPONSE: Obtaining a PER upon request makes the
document sufficiently available to the public. Submitting a
copy of the PER to EQC is well within the intent of MEPA in
establishing the EQC. The comment is therefore rejected.

(9) COMMENT: Rule IV does not guarantee the protection
of confidentiality of proprietary information.

RESPONSE: Rule VIII (2) provides that: "Information
declared confidential by state law or by an order of a court
shall be excluded from a PER and EIS." This provision
protects confidential information and balances Section 9 and
10 of Article II, 1972 Constitution of Montana and reflects
statutory law under which state agencies operate. The
comment is therefore rejected.

RULE V  PREPARATION, CONTENT, AND DISTRIBUTION OF

- ENVIRONMENTAL IMPACT STATEMENTS

(1) COMMENT: Paragraph (1) (c) should be modified to
reflect subsection (2) where a summary is required.
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RESPONSE: The department agrees. The rule has been
amended accordingly. '

(2) COMMENT: Where a cost-benefit analysis is used,
its methodology should be disclosed.

RESPONSE: This proposal has been rejected because its
acceptance would unnecessarily extend the length of the EIS.
When the methodology is questioned, it can be provided and
considered in the final EIS.

(3) COMMENT: Subparagraph (1) (c) (vi)] is unclear as it
does not define "enhancement" of the environment and there
is an implication that man can improve nature's productive
auility.

RESPONSE: The subparagraph commented upon is but one
part of the rule setting forth the matter that is to be
included in a draft EIS. The subject requirement is a
statutory requirement as set forth at 75-1-201(2) (c) (iv) .
The commentator's implication regarding man's inability to
increase nature's productivity with artificial means is
inappropriate in this instance as MEPA requires a considera-
tion of these matters. The comment is therefore rejected.

(4) COMMENT: Delete (1) (c)(vii) as there is no defini-
tion of "secondary" or "cumulative" with the possible result
of a broadening of the scope of an EIS.

RESPONSE: A narrower definition has been provided in
Rule II. The comment is therefore rejected.

(5) COMMENT: The proposed wording in (1) (d) is improper
and illegal because the agency must look at all alternatives,
not just those available to the agency. A bill with language
similar to the wording of this rule was killed by a recent
legislature.

RESPONSE: The action of the legislature in rejecting a
proposed bill is subject to a variety of interpretations,
none of which reach the level of statutory regquirement.

State agencies may make rules to implement MEPA. So long
these rules are within the authority of MEPA, reasonable in
their requirements, and not prohibited by or in conflict
with other state law, they are valid exercises of admini-
strative authority. When the reviewer has a different view
as to alternatives, those may be addressed in comments to

the DEIS and in the FEIS, The comment is therefore rejected.
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COMMENT: In (1) (f), the only source material to be
used is that which 1is acceptable, and the agency must make a
good-faith effort to obtain all available scientifically
prepared source material. : ’ ’

RESPONSE: This sets forth as a requirement for in-
clusion in the draft enviornmental impact statement a list-
ing of the source material used in the preparation of that
document. If a reviewer of a draft feels that improper
source material was used or that source material was over-
looked and should be included, that person has the oppor-
tunity to comment on and provide the information during the
comment period. The comment is therefore rejected.

(7) COMMENT: The new rules must contain the quali-
fications of persons compiling and contributing to an EIS.

RESPONSE: Requiring listing of qualifications does
nothing to assist in preparation or evaluation of the EIS.
The listing of the name of the compiler or preparer of the
draft, the names of individuals or groups contributing to
the draft EIS and the EIS provide the information necessary
to evaluate the level of professional input in any EIS. The
comment 1s therefore rejected.

(8) COMMENT: There should be clarification of the
circumstances under which substative responses to comments
will be reguired. '

RESPONSE: The proposed language (not repeated here)
permits as much, if not more, subjective determination than
the rule as presently written. The comment is therefore
rejected.

(9) COMMENT: A charge should be reauired for distri-
bution of a DEIS to members of the public and copies of the
DEIS made available at the local county courthouse for
public inspection.

RESPONSE: The costs of printing and postage presently
are an insignificant portion of the preparation of most
DEIS's. Where these costs become significant, agencies have
sufficient authority to charge those who want copies of a
DEIS.

Requiring placement of copies in a cocunty courthouse
serves no purpose as there is no official repository for
documents of this type. The department cannot regulate
county clerk and recorders by rule. The result would be
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inconsistent treatment of the documents by the various
counties with nq assurance the public would have access to
them. rPhe comﬂent is therefore rejected. ‘

(10) COMMENT: There should be a deadline for deter-
mination that a FEIS is not necessary.

RESPONSE: The department agrees. A 30 day time period
has been included.

(11) COMMENT: When an agency determines that a final
EIS is not necessary, there should be a maximum time limit
set for making that final decision. The suggestion LLOVld >d
is that 30 days or within the applicable statutory review
period is a sufficient time for making a final decision in
this instance.

RESPONSE: The legislation under which a permit is
issued sets the time limit for decision. The comment is
therefore rejected.

(12) COMMENT: Subsection (2) should be amended to
provide that the final decision may be appealed.

RESPONSE: The comment is unclear as to what action is
to be appealable, what body or party might appeal the action,
or to whom appeal should be allowable. The statutes under
which final decisions may or may not be appealed provide the
legislature's decision on appealability. The comment is
therefore rejected.

(13) COMMENT: Suggested modifications to subsection
(3) are to provide an agency with greater discretion in the
preparation of the FEIS.

RESPONSE: The subsection as drafted provides an agency
with sufficient discretion in the preparation of the FEIS -
some commenters feel too much. The comment is therefore
rejected.

(14) COMMENT: An agency should not be burdened with
selecting "substantive" comments and providing a "represen-
tative" sample; thus, all responses should be provided to
all commentators. In addition, the requirement is too sub-
jective and gives illegal latitude to a department in its
determination of which comments merit response.

RESPONSE: MEPA does not require a written response to
every comment. The comments received may not always relate
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to the project under consideration, the environmental impact
under consideration, or even the state agency that is holding
the hearing. 1In addition, some comments are placed on the
record for the purpose of position only and may be rhetorical
in nature. To include these comments in the final EIS is to
increase unnecessarily the staff workload and the length of
the EIS. Further, the comments themselves are available for
review at the agency's office should a person wish to review
them. The comment is therefore rejected.

(15) COMMENT: The following should be added to paragraph
(3)(d): "In all cases, the qualifications of those in
dividuals contributing factual data or giving expert opinions
shall be included.”

RESPONSE: The comment is rejected for the reasons set
forth in the response to comment #7 to this rule.

A (16) COMMENT: A requirement that all acceptable and
relevant data and information available prior to distribution
of the draft and not used in the draft must be included in
the final should be added to (3)(d).

RESPONSE: Commentator anticipates that all information
available prior to distribution of the draft that is acceptable
and relevant should be utilized in a final EIS. To do so in
each instance would increase the length of an EIS considerably.
It would unnecessarily repeat information that had been
provided in other impact statements. It also introduces a
level of subjectivity into the process without guidelines or
standards which would further complicate and confuse the EIS
preparation process. The commentator's apparent fear and
complaint are that agencies do not always include all source
material that is available. This is a decision of the
agency. Also, a reason for having the source material
listed in the draft EIS is that commentators may provide
further source material or comments on the adequacy of
source material utilized. The comment is therefore rejected.

(17) COMMENT: The inclusion of the agency's final
decision on the proposed action, as provided in subsection
(e), should not be part of the EIS. :

RESPONSE: The final decision is made after distribution
of the final EIS. Therefore, subsection (e) has been modified
to provide that an agency recommendation may be included in
the final EIS, where appropriate.
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(18) COMMENT: The copies should be made available to
government agencies, the applicant, and in the courthouse of

. the affected county, with others to be purchased from the

agency at cost.

RESPONSE: The comment Is rejected for the reasons set
fourth in comment #9 to this rule.

(19) COMMENT: The open-ended time limit for a draft
EIS will provide conflict with federal EIS's when a joint
EIS is being prepared.

RESPONSE: The open-ended time frame allows for coor-
dination with federal agencies. In most cases, the crucial
time limitation is the permit decision-making rather than
the draft time frame. That permit time frame cannot be
changed by these rules. The comment is therefore rejected.

(20) COMMENT: There are typographical errors in this
rule which make understanding subsections (a) (b) (¢) and (4)
difficult. Subsection (a) should be related to a draft EIS
in the first sentence and that (b) (c) and (d) be clarified
to indicate that they apply to the draft EIS and not to a
final EIS. '

RESPONSE: This rule has been modified in paragraph (a)
to speak directly to the DEIS. The actions under (b) follow
those of (a) and apply to the DEIS not the FETIS. A now
paragraph (f) is added to address distribution of the FEIS.
Also, paragraph (e) has been clarified.

(21) COMMENT: A necessity hearing should be required
where a department desires to extend the time for comment
from those receiving a copy of the final EIS.

RESPONSE: The adoption of this suggestion would further
increase the time available for reply to the environmental
impact statement. A necessity hearing would require adequate
notice, a time for hearing, and a time for preparation of
the decision from the hearing. During these activities, the
reply period would be held open in order to provide fairness
to all parties. Because of the potential for increased
delay, the comment is rejected. '

(22) COMMENT: The present 60 day time limit should be
maintained in (4) (b) because it provides a "cut and dried"
deadline, a reasonable time for comment, eliminates loop-
holes, and delay, and unreasonable expense, and will not bog
down projects.
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RESPONSE: The department agrees. The rule has becen
amended to provide 30—day‘comment period with g 30-day
extension for cause. ' ‘

(23} COMMENT: Paragraph (4) (b) permits.unnecessary
delay and suggests that the draft should be submitted to the
governor and EQC at the same time it is mailed to others.
Further, a maximum of 15 days following the comment period
should be set for beginnning action on preparation of a
final EIS and a maximum of 90 days to complete a final EIS.

RESPONSE: The draft is to be submitted to the governor
and the EQC at the same time as it is submitted to others.
That is the purpcse of the wording in (BY. Further, it is
the design of this subsection (b) to assure that the starting
date for comment is the same for all parties. Thus, no one
would have an argument Or claim that they were short-changed
in their comment period. Time limits for preparation of the
final EIS are provided in the permitting statute. The
comment is therefore rejected.

(24) COMMENT: TIn (4) (b) there is no "triggering
mechanism" for extension of the original 30-day response
period. Proposed wording is as follows ". . .shall extend
this period by 30 days upon request by any affected party
and for. . "

RESPONSE: The comment is accepted. The triggering
mechanism has been included but it has not been limited to
application by affected parties.

(25) COMMENT : Paragraph (4) (b) allows for unnecessary
delay. The maximum number of days following the comment
period should be set for beginning action and a 90-day
maximum should be set for completion of a final ETS.

RESPONSE: This comment is rejected for the reasons set
forth in the response to comments #22 and £23.

(26) COMMENT: Delete requirement for stating how the
EIS was considered and used in decision—making (5) , as being
outside the scope of MEPA, and as being precluded by legis-
lative action.

RESPONSE: The department agrees because MEPA has been
interpreted by the executive board as procedural. The
proposed rule may be inconsistent with this interpretation.
Subsection (5) has been deleted.

(27) COMMENT: The record of decision provided for in
(5) should be more inclusive and explicit.
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RESPONSE: The record of decision requirement has been
deleted. The proposal is therefore rejeoced.,

(28) COMMENT: The written comments on an EIS should be
on file at the affected county courthouse Qr available from
the agency for a printing and postage charge.

RESPONSE: As written, the rule requires the EIS
comments be available upon request. Each agency may determine
whether a charge is necessary. The statutory responsibilities
of county officers do not include filing of EIS's or comments
thereon. The agency cannot regulate county clerk and records
by rule. There is nothing to prevent a county officer from
requesting and keeping on file an EIS or comments thereon.

(29) COMMENT: Delete the no-action alternative in
subsection (7).

RESPONSE: No reason was given for the comment. To
delete this alternative is to unnecessarily restrict an
agency's possible choice of decisions. The proposal is
therefore rejected.

(30) COMMENT: There is potential conflict between
specific statutory requirements and the limitations set
forth in this subsection.

RESPONSE: No modification of the subsection is ne-
cessary. Where a specific statutory requirement exists,
that requirement overrides the MEPA rules and will ke
adhered to by a state agency (see Kadillak v. Anaconda GO ,
et al., supra). - N

(31) COMMENT: Supplements to an EIS due to new cir-
cumstances should be required only when the new circum-

stances change the basis for the decision and only when
discovered prior to implementation of the final agency
decision. .

RESPONSE: The department agrees. The proposed changes
have been implemented.

(32) COMMENT: There are no time periods incorporated
for the final EIS. Thus, there are no time periods for
supplements. '

RESPONSE: Rule V(4) contains time limits for FEISs.
The comment is therefore rejected.

(33) COMMENT: Subparagraph (8) (a) (i) implies an agency
has authority to make changes in the applicant's proposed
action under provisions of MEPA rather than other state law.
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RESPONSE: While the comment is well-founded, this
provision or statement provides that where the agency does
have authority and does make a substantial change in the
proposed action, then a supplement must be prepared in the
same manner as if and when the applicant makes a substantial
change. This subsection is not designed to allow the agency
to require such changes. The comment is therefore rejected.

(34) COMMENT: As written, subsection (9) permits
incorporation of information out of its original context.
This should not be allowed.

RESPONSE: The department agrees. The rule has been
modified by adding to (a) "where a part of an existing EIS
or contemporaneously prepared EIS is incorporated by reference,
that part incorporated shall include sufficient material to
insure the part incorporated will be considered in the
context it was presented in the original EIS."

(35) COMMENT: The legislature considered and did not
accept a bill that would achieve the effect as this subsection
(9), thus, it should be carefully reviewed before adoption.

RESPONSE: See response to Comment #5.

(36) COMMENT: While the provision may help eliminate
some duplication in the EIS process, it must be made clear
that the portions incorporated pursuant to (9) are subject
to comment by the public and must be responded to by the
department.

RESPONSE: No response is needed in this instance as no
changes are requested. It is a comment for emphasis. The
agency would anticipate commgnt to the material placed in
the EIS and also responding to and correcting them where
necessary.

However, in subsection (9)(e), the responsibility which
the agency accepts is full responsibility for the portions
of the previous EIS as adopted by the agency, not for each
and everything not adopted. The wording of (e) has been
changed to reflect this. )

(37) COMMENT: Provision for incorporation of information
from other than existing EIS's in (9)(a) should be made as
this would help streamline the EIS process.

RESPONSE: The purpose of listing source material in an
EIS is to provide knowledge of the location of information
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used in an EIS. The reason for incorporation is to present
material that has heen addressed previously for EIS purposes.
Information in sources other than EISs, while of value 1n

the preparation of an EIS, is unlikely to haye heen compiled
to address the same or similar issue presented in the EIS,
The comment is therefore rejected.

(38) COMMENT: 1In (9) (), the agency should have the
option of circulating a previous EIS or listing the places
Ssuch EIS may be found rather than being required to do both.
Thus, the word "and" should be stricken in the second
sentence and replaced by "or".

RESPONSE: To effectively implement this suggestion the
comment period for DEISs would need to be extended, thereby
lengthening the EIS process. The comment is therefore
rejected.

(39) COMMENT: Paragraph (9) (c) is not necessary so
long as paragraph (9) (d) requires an addendum. Thus,
delete (c).

Response: The department agrees. Paragraph (9) (c) has
been deleted.

(40) COMMENT: Subsection (1Q) should require a summary
for each EIS.

RESPONSE: The department agrees. The change has been
incorporated. To conform with earlier changes, the lanquage
has been changed to indicate that a summary must be prepared
for both draft and final EISs.

(41) COMMENT: Tnclude an additional subsection reading
as follows: "All matters stated as fact in an EIS must be
supported with citations to professionally acceptable docu-
mentation. All matters which¥are not supported with such
citations shall be stated as statements of opinion".

RESPONSE: The purpose of the requirement of listing of
Source material is to provide that the matters of fact in an
EIS are supported by documentation. To include a subsection
such as this is also to increase possibility for subjective
determination as there are no criteria for what is Pro-
fessional or acceptable in this proposal. The objections
stated hy this commenter may also be addressed and it is the
purpose of a review period and comment period for such
comments and objections to be addressed and presented to the
preparing agency. To add them at this point is to unneces-
sarily complicate the EIS process. The comment is therefore
rejected.
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(42) COMMENT: It should he emphasized these are guide—
lines only and standards of adequacy should be provided.

RESPONSE: The policy of MEPA as set fqrth in section
75-1-103 provides the guidelines necessary for these rules.
This policy has been made part of these rules in Rule I.
Except for page limitations, the provisions Qf this sub-
section are requlrements, not guidelines.

(43) COMMENT: The provision for inclusion of a summary
of the adopted or incorporated material should be broadened
to allow circulation of the summary when the SIS adopted or
incorporated is available at certain listed places.

RESPONSE: The department agrees. Along the same
lines, adoption or incorporation by reference does not occur
when the text is included. Therefore, the provision for
incorporation or adoption hy including the full text has
been completely eliminated.

RULE VI JOIWT EVVIRORMENTAL IMPAFT STATFME TS

(1) COMMENT: In the first sentence of (1), strike
"may" put "will" in its place.

RESPONSE: The proposed change appears to be closer to
the intent of the legislature in 75-1201(2)(c). The pro-
posed change has been incorporated.

(2) CCMMENT: In the first sentence of (2), strike
and insert "shall.

may

RESPONSE: The proposed language would require the lead
agency to request participation of other agencies in draf-
ting the EIS. The lead agency may, however, have similar
expertise on its own staff and therefore not need to involve
other agencies. Of course, consultation with other agencies
is required in 75-1-201(3). The proposed change is re-
jected; however, language indicating that this provision
applies to preparation rather than consultation has been
added and the subsection has been removed from the joint EIS
rule and has been made a separate rule (Rule XII).

(3] COMMENT: In the parenthetical sentence in (3) (e},
delete "may" and replace it with "shall.™"

RESPONSE: The proposed change would require state
agencies to engage in joint EISs with federal agencies.
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This could result in delays when the federal E?S process
takes longe: than the state process. Alsa, this 1s 1im-
possible when the federal process would take lqonger than the
state pexmittihg statute allows, Similarly,_joint studies
and hearings may not be possible. However, use of the word
"may" was not intended tq allow agencies tq aveid joint
preparation where it is possible and advantageous. There-
fore, the phrase "shall when pratical and expedient" has
been substituted.- )

(4) COMMENT: At the end of (1) add a sentence re-
quiring agency determination within 15 days or governor
determination within 30 days in order to protect the public
from inter-agency disputes.

RESPONSE: The department agrees. HHowever, it cannot
control the Governor's office by rule. Therefore, only the
15-day requirement has been added.

: (5) COMMENT: The mandatory cooperation requirement of
(1) and the permissive provision of (2) are inconsistent.

RESPONSE: Subparagraph (1) applies when this agency
has jurisdiction over a project. Subparagraph (2) requires
only a good faith effort of agencies that have no juris-
diction. TLanguage has been added to (2) to clarify the
distinction. See new Rule XITI.

Rule VII PREPARATION, CONTENT AND DISTRIBUTION OF A
PROGRAMMATIC REVIEW

(1) COMMENT: Include rulemaking within the scope of
the programmatic rule.

RESPONSE: The guestion“of EISs on rulemaking is being
considered in Rule III. The proposed language thercfore has
not been incorporated in Rule VII. :

(2) COMMENT: The term "major action of state govern-
ment significantly affecting the human environment" should
be defined.

RESPONSE: The term is not defined in MEPA, by the
Montana Supreme Court, or in the recently adopted federal
CEQ rules. In Rule III, the department lists those actions
which definitely are within or without the purview of the
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term. This case-hy-case determination, due to the many
variables involved, has been deemed the best approach, The
comment is therefore rejected. '

(3) COMMENT: The improved time limits of Rule V (5)
should be made tq apply to the dlStrlbuthH of programmatic
reviews.

RESPONSE: The published draft contained a typogra-
phical error. "Rule V (5)" has been changed to "Rule V
(4) ' Language has been added to clarify that the time
limits of Rule V (4] apply to hoth distribution and comment
on programmatic reviews.

(4) COMMENT: Because oftentimes the most important
environmental decisions are made at the programmatic or
regional level, programmatics or reglonals should be man-
datory and should address cumulative impacts, impacts common
to a series of actions, and the overall impact of the program.

RESPONSE: Programmatics and regionals are often ex-
temely expensive. However, in most instances the fee bill
is not applicable. Where there is also no appropriation for
preparation of the document, the department cannot prepare
such a document. Therefore, the discretionary language has
been retained. However, the language describing the contents
of the document has been 1ncorporated

RULE VIII SPECIAL RULES APPLICABLE TO CERTAIN MEPA
SITUATIONS '

(1) COMMENT In subsection (1), the word "immediate"
should be btrlcxen.

RESPONSE: MEPA requires agency compliance "to the
fullest extent possible." Only immediately necessary actions
should be exempt from the EIS process. The language has
been changed accordingly.

(2) COMMENT: In subsection (2), the confidentiality
of proprietary information should be protected.

RESPONSE: There is no legal authority under state law
to allow this. The comment is therefore lpjected

(3) COMMENT: In subsection (2), a person should not
be required to go to court to establish confidentiality. He
should be able to claim it and make the challenger go to
court to get the information.
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RESPONSE: The wh@le concept of the public's consti-
tutional right to know is based on p;acing the burden of
proying confidentiality on the party claiming it. The
comment 1s rejected.

(4) COMMENT: In subsection (3) it is unclear as to
what must be prepared within 45 days.

RESPONSE: The department agrees. Language indicating
that the notice must be prepared within 45 days has been
added.

(5) COMMENT: Subsection (3) should require that the
Environmental Quality Council be notified of any conflicting
provisions under any statutory conflicts.

RESPONSE: The department agrees. Appropriate language
has been added.

(6) COMMENT: Subsection (4) should require that
disclosure of direct financial interests only be made.

RESPONSE: Any financial interest, direct or indirect,
could lead to the affects sought to be prohibited. The
comment 1s therefore rejected.

(7) COMMENT: MEPA contains no authorization for
subsection (4).

RESPONSE: The authority to ensure that impact state-
ments as prepared by unbiased personnel is implied from the
impact statement requirement itself and from Title 2, Chapter
2, Part 1. It should be noted that the federal CEQ rules
contain a similar requirement.

RULE IX PUBLIC HEARINGS

(1) COMMENTS: Subsection (2) (c) should be deleted and
(a) and (k) should be limited to only those in the immediate
area.

RESPONSE: Allowing only those in the immediate area to
request a public hearing violates the purposa of MEPA.
Inclusion of (2) (c) is consistent with hearing requirements
of the APA. The comment is therefore rejected.

(2) COMMENT: The public hearing should be held within
60 days of preparation of the EIS.
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RESPONSE: No reason was given for the proposed limita-
tign. The statute under which a permit is issued contains

the time frames for agency action on the application. The
commment is theréfore rejected.

(3) COMMENT: The request for a public hearing should
be required to be made within 15 days of the EIS draft.

RESPONSE: The department agrees that a time limit
should be set. Fifteen days is too short a time for a
complex EIS. A 2Q day time limit has heen added.

(4) COMMENT: Use of the term “applicant whose project
is being evaluated in the EIS' could lead to an interpre-
tation that only EISs on permit applications require hear-
ings.

RESPONSE: Subsection (2] controls when a hearing 1is
required. The comment is therefore rejected.

(5) COMMENT: A scoping process should be included in
the rules.

RESPONSE: The concept of scoping requires public input
on the adequacy of the EIS before drafting the DEIS.. The
purpose 1s to ensure that all issues that the public is
concerned about are addressed and to allow those issues
about which the public is not concerned to receive less
attention. The concept is rejected for several reasons.
First, public input is provided for on the DEIS. Scoping
hearings might be required 2 or 3 times if the proposal
changes in its initial stages, as it frequently does.
Second, it is doubtful that a public scoping meeting would
result in narrowing of the issues. Third, informal scoping
already occurs, even though no formal publlc hearings are
held. For those reasons the comment is rejected.

(&) COMMENT: The agency should be required to adver-
tise the hearing on radio and in the newspaper - once weekly
for 3 consecutive weeks before the hearing.

RESPONSE: Qften the statutory time frames underx which
the permit is issued do not allow this long a period for
public notice. The department agrees that newspaper and
radio notice is beneficial. Therefore, publlc notice
language has heen added.

(7) COMMENT: Time limits for comments at the hearing
should be set for not more than 3 to 5 minutes.
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RESPONSE:. The agency should receive the maximum amount
of testimony in the time alloted for the hearing. The time
allotment for each person must be set’ by the heaxangs officer
for each hearlng, dgpendlng on the number of participants.
The comment is therefore leeCtGd

(8) COMMENT: Hearings should be required to be held
at a time and place most convenient to the public - not
during mid-day.

RESPONSE: While in most instances an evening hearing
is preferable to the public, there are exceptions. Hearings
officers should be given the discretion to determine the
time and place best suited for the hearing. Therefore, a
hard and fast rule requiring evening hearings has been
rejected.

(9) COMMENT: Both emotional and technical testimony
should be considered on the draft - but only non-technical
testimony should be taken at the hearing.

RESPONSE: The purpose of the public hearing is to
receive public testimony regarding the sufficiency of the
EIS. Technical testimony relevant to this issue cannot be
excluded. The comment is therefore rejected.

(10) COMMENT: The agency should furnish guidelines to
what it wants to hear from the public.

RESPONSE: The department agrees. Language regquiring
the press release or notice to state what nature of testi-
mony it wishes to receive has been added.

(11) COMMENT: ©No effected agency representative should
be allowed to give Lostlmony from the floor.

RESPONSE: The department agrees that no representative
of an agency participating in preparation of the EIS should
be allowed to testify. Language to this effect has becen
aaded.

(12) COMMENT: A transcript should be furnished to all
persons who attend the hearing or regquest one.

RESPONSE: Transcript preparation is extremely costly
and time consuming. The department relies on notes and
tapes rather than a transcription. All comments are summariz-
ed and responded to in the final EIS, which is available on
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APPENDIX "'H"

476 STATE v. HELEH:
171 Mont. 473.

scribed or allowed * * * by any applicable statute, the dayv o
the act * * * alter which the designated period of time begins to
run is not to be included. The last day of the period so com
C:Zi is to be included, unless it is a Saturday, Sunday or a legal
holiday, in which event the period runs until the end of the nest
day which is neither a Saturday, Sunday nor a holiday. LA

In accord: Lewistown Propane Co. v. Utility Builders Inc
supra; Grey v. Silver Bow County, 149 Mont. 213, 425 P.2d
819.

Hence the State’s notice of appeal was timely filed on NMonday
July 19. The judgment of the district court is vacated and this
-ause remanded to the district court of Silver Bow County tor

trial on the issue of damages.
MR. CHIEF JUSTICE HATFIELD and JUSTICES DALN
JOHN C. HARRISON and SHEA concur.
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Tne MONTANA WILDERNESS ASSOCIATION, AND GALLA-
TIN SPORTMEN'S ASSOCIATION, INC., PLAINTIFFS AND
RESPONDENTS, v. THE BOARD OF HEALTH AND ENVIRON-
MENTAL SCIENCES OF THE STATE OF MONTANA AND THE
DEPARTMENT  OF HEALTH AND ENVIRONMENTAL
SCIENCES OF THE STATE OF MONTANA, DEFENDANTS AND
APPELLANTS, AND BEAVER CREEK SOUTH, C.. A CORPOR-
ATION, INTERVENOR AND APPELLANT.

o. 13179.
Submitted Dec. 6, 1976.
Decided Dec. 30, 1976. .

559 P.2d 1157,
MUNICIPAL CORPORATIONS — HEALTH AND ENVIRON-
MENT

1. Municipal Corporations

Under the 1973 Subdivision and Platting Act. control of subdivision

development is placed in local governmental units in accordance with com-
prehensive set of social, economic, and environmental criteria and in
compliance with detailed procedural requirements R.CM.1947, §§ 11-
3559 to 11-3876, 11-3863, 69-5001 to 69-5009.

2. Municipal Corporations

The 1971 Environmental Policy Act does not extend the control of the

Department of Health and 1 nvironmental Sciences over subdivisions beyond

matters of water supply, sewage and solid waste disposal and does not

change the law with regard to statutory right and duty of local govern-

mental units as to subdivision development. R.C.M.1947, 8§ 69-6501 to 69-

6518, 69-6502, 69-6504, 69-6504(6).

Health and Environment

Judgment holding that environmental impact statement on proposed sub-

division filed by Department of Health and Environmental Sciences was

void, ordering reinstatement of prior sanitary restrictions on proposed sub-

division and enjoining further development of proposed subdivision until

reimposed sanitary restrictions were removed would be reversed; Depart-

ment’s failure to adequately write environmental impact stateme t had

nothing to do with county cominission to act on proposed subdivision

R.C.M. 1947, 8§ 11-3859 to 11-3876, 69-5001 to 69-5009. 69-6501 to 69-

6518, 69-6504b)(1), (LI3), il iv), (b)),

4. Municipal Corporations
Department of Health and Environmental Sciences may supplement infor-
mation available to local governing bodies as to proposed subdivision but its
only regulatory  function is in the statutorily prescribed areas of water
supply. sewage and solid waste disposal. RCM. 1947, §§ 69-6501 to 69-
6518, 69-6502, 69-6504, 69-650-+6).

gl

rict Court of Lewis and Clark County.

Appeal from the D
First Judicial District.

Hon. Gordon R. Bennett, Judge presiding.
See C.J.S., Municipal Corporations, § 83.
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Nonprofit organizations dedicated to conservation purposes
brought action seeking declaratory and injunctive relief against
proposed subdivision development. The District Court entered
summary judgment that environmental impact statement on
proposed subdivision filed by the Department of Health and
Environmental Sciences was void, ordered reinstatement of prior
sanitary restrictions on proposed subdivision and enjoined
further development of proposed subdivision until reimposed
sanitary restrictions were removed, and appeal was taken. The
Supreme Court, Castles, J., held that the 1971 Environmental
Policy Act did not extend the control of the Department over
subdivision development beyond matters of water supply, sewage
and solid waste disposal; thus Department’s failure to adequately
write environmental impact statement had nothing to do with
authority of county commission to act as to proposed subdivi-
sion.

Reversed, complaint dismissed.

Haswell, J., filed a dissenting opinion.

Daly, J., filed a dissenting opinion.

G. Steven Brown, argued, Helena, for defendants and appel-
lants.

Dzivi, Conklin, Johnson & Nybo, William P. Conklin, argued,
Great Falls, for intervenor and appellant.

James H. Goetz, argued, Bozeman, for plaintiffs and respond-
ents.

Steven |. Perlmutter, argued, Richard M. Weddle, Helena,
Donald R. Marble, Chester, Anderson, Symmes, Forbes, Pecte &
Brown, Billings, for amicus curiae.

MR. JUSTICE CASTLES delivered the opinion of the Court.

This is an action by the Montana Wilderness Association and
the Gallatin Sportsmen’s Association, Inc

for declaratory and

injunctive relief against a proposed subdivision development in
Gallatin. County known as Beaver Creek South. The district
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court of Lewis and Clark County entered summary judgment (1)
that the environmental impact statement on the proposed subdi-
vision was void, (2) ordering reinstatement of the prior sanitary
restrictions on the proposed subdivision, and (3) enjoining further
development of the proposed subdivision until the reimposed sani-
tary restrictions are legally removed. One of the defendants and

intervenor, appeal.

The instant appeal is on rehearing and the opinion previously
promulgated on July 22, 1976, is withdrawn.

Plaintiffs in the district court were the Montana Wilderness
Association, a Montana nonprofit corporation dedicated to the
promotion of wilderness areas and aiding environmental causes
generally, and Gallatin Sportmen’s Association, Inc., a Montana
nonprofit corporation organized for charitable, educational and
scientific purposes including the conservation of wildlife, wildlife
habitat and other natural resources.

Defendants are (1) the Board of Health and Environmental
Sciences and, (2) the Department of Health and Environmental
Sciences of the State of Montana. Intervenor Beaver Creek
South, Inc. is a Montana corporation and the developer of the
proposed subdivision and has been made a party to the judg-
ment. The Montana Environmental Quality Council, a statutory
state agency, appeared in the district court as amicus curiae.
The Montana Department of Community Affairs appears as
amicus curiae. Other amicus curiae appeared by brief.

Beaver Creek South owns a tract of approximately 160 acres
adjacent to U.S. Highway 191 in the Gallatin Valley seven miles
south of Big Sky of Montana. Early in 1973 Beaver Creek sub-
mitted to the Bozeman City-County Planning Board a subdivi-
sion plat for approval by that board and the Gallatin County
Commissioners, contemplating development of 95 acres of that
tract as a planned unit development in two phases. This submis-
sion and approval was required by sections 11-3859 through 11-
3876, R.C.M.1947, known as the Montana Subdivision and Plat-
ting Act. After publication of notice a public hearing was held
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on October 11, 1973 where the only public reaction was from
the State Department of Fish and Game, expressing concern
about possible infringement of wildlife habitat along the high-
way. Again, on January 10, 1974, a second public hearing was
held after notice concerning a second phase of the development

as given. At this second hearing, no public comments were e

eived.  Approval of the subdivision Wwas recommended and

-arried out, subject to appro al of water and sewer systems by
the Montana Department of Health and Environmental Sciences
as required by sections 69-4801 through 69-4827, R.C.M.1947
The application for this approval had been made by the owner
sarly in 1973 also. At the local level, neither plaintiff appeared
at the public hearings. .

After several months of conferences and tests the Department
issued a draft environmental impact statement on April 8, 197+
The draft statement was issued —E:x:.r.n:./‘ because of the re
::.:E:E:m of section 69-6504(b)(3), R.C.M.1947, the Montana
Environmental Policy Act (MEPA). A final impact statement
was issued on June 26, 1974.

On July 26, 1974, the Ue?:::m:ﬁ issued and delivered to
Beaver Creek its certificate removing the sanitary restrictions on
the plat.

On that same day, July 26, 1974, after the is
tificate, the Uﬁusl_:c_: was served with an order to show cause

uance of the cer-

and a temporary restraining order issued on the basis of this
action filed by plaintiffs on July 25, 1974.

Even though it had already lifted the sanitary restrictions be-
fore service of the temporary restraining order, the Department
chose on July 29,1974 to rescind and invalidate its earlier certi-
ficate. Following this a series of _:cn.c&:?: matters were had
and the Department undertook to revise its Environmental Tm-
pact statement. At this point, the landowner, Beaver Creek, was
not a party to the proceedings. It was allowed to intervene in
September, 1974. The Gallatin County Board of County Com-

missioners was never a party to the action.
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Motions to dismiss and briefs were filed, and on February 11
1975, the district court ordered the temporary restraining c:_mm
be dissolved, and the Associations be given an opportunity to file
an amended complaint seeking a declaratory jdugment on any
impact statement other than the one filed in June 1974. In :.m
memorandum and order, the district court found the Associa-
tions had standing to sue a state agency, but the Department
must be given an opportunity to exercise its discretion and that
an injunction would lie “only after the Department has acted
unlawfully™.

On February 14, 1975 the Department again conditionally
removed the sanitary restrictions on Beaver Creek South. .

On February 21, 1975, plaintiffs filed their second amended
...::5_..,:_: seeking: (1) declaratory judgment that the Revised
FIS of the Department was inadequate in law; (2) a permanent
injunction prohibiting Beaver Creek from selling any of the lots
of further developing Beaver Creek South until cc_:wv:u:cm with
the laws of Montana was effected: and (3) a mandatory injunc-
tion ordering the Department to reimpose sanitary 3%10:3:‘
on Beaver Creek South. \ ,

,._,,_:. focus of the second amended complaint is that the Revised
1S does not comply with legal requirements of MEPA in these
particulars:

(1) The Revised EIS does not disclose that the Department
used to the fullest extent possible a systematic, interdisciplinary
approach as required by section 69-6504(b)(1), R.C.M.1947. .

(2) The Revised EIS does not include a detailed statement of
alternatives to the proposed action nor were such alternatives
studied, developed or described to the fullest extent possible z,m
ﬁ_.““_.nz,; by section 69-6504(b)(3)(iii) and 69-6504(b)(4), S.C.Z,.

(3) The Revised EIS does not contain a detailed statement of
the relationship between local short-term uses of man’s environ-
ment and the maintenance and enhancement of long-term pro-
ductivity as required by section 69-6504(b)(3)(iv), R.C.M.1947.
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(4) The Revised EIS does not include to the fullest extent pos.

sible a detailed statement of the environmental impact of the
proposed subdivision as required by section 69-6504(b)(3)u).
R.C.M.1947.

(5) The Revised EIS contains no adequate consideration ol
the full range of the economic and environmental costs and ben
efits of the alternative actions available.

Defendants and intervenor filed motions to dismiss the second
amended complaint. This complaint was further amended: :_..
Environmental Quality Council was granted leave to file a bricl
as amicus curiae; briefs were filed by all parties; and the matter
was submitted to the district court for decision.

The district court considered the motions to L_.m::.,‘,” as
motions for summary judgment under Rule 12(b)(6), M.R.Civ.P
and considered matters outside the pleadings, principally interro
gatories and answers. N

On August 29, 1975, the district court issued its opinion and
declaratory judgment. In substance the district court held the
plaintiffs have standing to prosecute this action, that the ?;.7..;
EIS does not meet statutory requirements in various particulars,
and plaintiffs are entitled to injunctive relief. Judgment was
entered accordingly.

Defendant Department of Health and m:<:c:_:.o:?: mc:..::.,
and intervenor Beaver Creek South, Inc. appeal from the judg
ment. .

The single determinative issue here is the _.::c:c..ﬁ of .._:_ De
partment in land use decisions such as is involved _d this case.
that is, a simple subdivision plat. Other ancillary issues s to
“standing” of the plaintiff associations to sue and the right _:w

injunctive relief have been briefed and argued C.; need w_:_ "
determined here because of our view of the law of Montana. _.~ N
seen that the district court findings and judgment are premised
on the MEPA being the ruling statute; and that the CA._E._.:_:.:_
of Health is required to file an impact statement; ,:_:_. ?:.::._l
that the Department has the final land use decision over am
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above the water supply, sewage and solid waste disposal issues.
Although the district court did not specifically discuss this prob-
lem, it can be the only basis for its decision.

In analyzing the law of Montana, three acts of the Montana
legislature are involved. The three acts which must be looked to
and harmonized are:

(1) The 1967 Subdivision Sanitation Act, sections 69-500]
through 5009, R.C.M.1947.

This Act prohibits the recording of any subdivision plat until
the Department issues its certificate removing sanitary restric-
tions from the plat. It is primarily a public health measure and
is designed to protect the quality and potability of public water
supplies.

(2) The 1971 Montana Environmental Policy Act, sections
69-6501 through 6518, R.C.M.1947. This Act declares as its
purpose in section 69-6502:

“The purpose of this act is to declare a state policy which will
encourage productive and enjoyable harmony between man and
his environment; to promote efforts which will prevent or eli-
minate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of
the ecological systems and natural resources important to the
state; and to establish an environmental quality council.”

The MEPA then goes on to describe in general terms the en-
vironmental impacts that must be assessed when agencies of the
state make major decisions having a significant impact on the
human environment. Section 69-6504 requires state agencies to
prepare detailed statements analyzing the impacts of major ac-
tions of state government in several categories. In that same sec-
tion the “responsible state official” shall consult with other state

agencies, and, in subdivision (6) provides that state agencies
shall:
‘make available to counties, municipalities, institutions,

and
individuals, advice and information useful in

restoring, main-
t

aining, and enhancing the quality of the environment”.
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The MEPA also created a legislative branch entity known as
the Environmental Quality Council. This group has been vested
with legislative watchdog authority as a sort of legislative audi-
tor within the legislative branch of government. This Act was
amended in 1975 so that all voting members of the council are
legislative members. The original Act was passed prior to the
effective date of the 1972 Montana Constitution.

(3) The 1973 Subdivision and Platting Act, sections 11-3539
through 11-3876, R.C.M.1947. This Act confers upon local gov-
the authority to approve or disapprove a subdivi-

erning bodies
and social

ariety of environmental, economic
That section, 11-3863, describes the
must be adopted by every local
«x + * orderly development ot

sion based on a
factors (section 11-3863).
content of the regulations that

governing body to insure the

their jurisdictional areas + » *»» The factors that must be con:
::.:ci_?:.,,:r::::.__

sidered include the impact on roads,

roadways and utility easements, adequate open spaces, waler,
drainage, sanitation facilities and others, including environmer-
tal factors. Also in that section it is provided that the state de
ntal relations shall prescribe reason:

partment of intergovernme
local EZE‘_::S:..._ units’

able minimum requirements for the
“detailed criteria for the content

regulations which shall include
Public

assessment required by the act.”
hearings are required and the local governing body “shall consi
der all relevant evidence relating to the public health, safety and

: . A . *:
welfare, including the environmental assessment * L

of the environmental

9-5001 of the 1967 Subdivision
1973) limited expressly the
ly, sewage disposal

It is also noted that section 6
Sanitation Act (also amended in

volvement of the Department to “water supp

and solid waste disposal”.

(1] Further analysis of the 1973 Subdivision and Platting At
ally a legislative intent to place con

will demonstrate unequivo
al ﬁci.:::c_z.,: units in

of subdivision development in loc
with a comprehensive set of social,

trol
accordance economic, and

-

"
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environmental criteria and in compliance with detailed proce-
dural requirements.

[2] m_.m:m:c:::v\. no similar mandate is given in the 1971
MEPA. .::_m we conclude that the district court’s reasoning
necessarily implied from its holding, that MEPA extends ::.,
Department’s control over subdivisions beyond matters of .d?%
supply, sewage and solid waste disposal ‘_.m in error as it is in
direct conflict with the legislature’s undeniable policy of r,v al
control as expressed in the Subdivision and Platting Act. a

A further comparison of the local control versus State control

over subdivisions is this — the 1973 legislature charged local
governing bodies with comprehensive control over m:_::<_.,._.nw
development, and amended that law in 1974 and _,n.:m :,, :M
1971 MEPA already lodged this control in the state Department
such legislation was superfluous. Also, the express purpose cm
MEPA set out previously herein states to “encourage” .,,_Vﬂ:-
and “enrich” [understanding]. Nowhere in ::,. 7_,m1> is

found any regulatory language.

_,.w,A_ We refer back to the procedures here. The local gov-
erning unit, the Gallatin County Commission, had already com-
plied with the laws. It was not made a party to this action. It
had a statutory duty and right to act. ‘:H\m MEPA does .:oﬁ
nmm:mm the law with regard to that. Accordingly the _.E_m,v::,i
E?.o:i to the Department’s failure to N:_E_:c:,._,\ write an en-
vironmental impact statement has nothing to do .5_:: the auth-
.::.Q of the county commission to act. As to the Uetml::_,—: it
..; course, can supplement information available to local ﬁc/d,ﬂ:-
ing bodies, but its only regulatory function is in the statutorily ,
”“A:.mn_i_:i areas of water supply, sewage and solid waste ﬁ:u...
-posal.

»

mote’

We have not herein set out the function of the Montana De-
?:.::2: of Community Affairs which has submitted a briet
amicus curiae. But we do observe that detailed procedures for
intergovernmental functions are set out by statute

regulations
anc e s - i i B
I procedures for protection of the environment.
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Finding, as we have, that the regulatory function of subdivi-
sions is local, the judgment and injunctive order of the district

court is reversed and the complaint ordered dismissed.

zw.;qujOm JOHN C. HARRISON and A. B. MARTIN, Dis-

__~trict Judge, sitting for Chief Justice James T. Harrison, concur.

MR. JUSTICE HASWELL dissenting:

The decision of the Court today deals a mortal blow to envir-
onmental protection in Montana. With one broad sweep of the
pen, the majority has reduced constitutional and statutory pro-
tections to a heap of rubble, ignited by the false issue of local
control.

This case does not concern local approval of subdivision plats
by county commissioners under the Subdivision & Platting Act.
Neither the county commissioners nor the city-county planning
board is a party to this litigation. Nobody claims that the
county commissioners do not have the power of approval of sub-
division plats in conformity with the Subdivision & Platting Act.
State v. local control is simply a “‘red herring’” in this case.

The real issues in this case concern the right of two essentially
local environmental organizations whose members make sub-
stantial use of nearby public lands for recreational purposes to
compel a state agency to conform to the requirements of the
Montana Environmental Policy Act regarding an Environmental
Impact Statement to the end that an adequate environmental
assessment will be made and considered by the decision makers.
be they local or state or whoever they may be. If they cannot.
the inalienable right of all persons to a clean and healthful enfir-
onment guaranteed by Montana’s Constitution confers a right
without a remedy; the requirements of Montana’s Environmental
Policy Act and related environmental legislation become meiit
ingless and illusory; and the mandatory Environmental Impact
Statement deteriorates jnto a meaningless gibberish, providing

protection to no one. These issues are embodied in the three

11:0:5_ issues raised by the parties, viz. standing, the <::,A_:./
of the Environmental Impact Statement, and injunctive reliet.
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In my view, the majority neatly sidesteps these real issues in
this case. Instead, the majority decision effectively nullifies ex-
press state policy on environmental matters contained in the
Montana Environmental Policy Act, House Joint Resolution 73
approved March 16, 1974, and substantially interferes with and
limits the effective operation of the legislature’s Environmental
Quality Council.

Because this Court has made a 180° turn from its original
position, 1 set out the original decision of this Court for compari-
son. I believe the original decision is correct, legally sound, and
effectuates the purposes and objective of Montana’s Constitution
and its statutes relating to the environment.

x kK kX %

This is an action by the Montana Wilderness Association and
the Gallatin Sportsmen’s Association, Inc., for declaratory and
injunctive relief against a proposed subdivision development in
sallatin County known as Beaver Creek South. The district
court of Lewis and Clark County entered summary judgment (1)
that the environmental impact statement on the porposed subdi-
vision was void, (2) ordering reinstatement of the prior sanitary
restrictions on the proposed subdivision, and (3) enjoining further
development of the proposed subdivision until the reimposed sani-
tary restrictions are legally removed. One of the defendants and
intervenor appeal.

Plaintiffs in the district court were the Montana Wilderness
Association, a Montana nonprofit corporation dedicated to the
promotion of wilderness areas and aiding environmental causes
generally, and Gallatin Sportsmen’s Association, Inc., a Montana
nonprofit corporation organized for charitable, educational and
scientific purposes including the conservation of wildlife, wildlife
habitat and other natural resources.

Defendants are (1) the Board of Health and Environmental
Sciences and, (2) the Department of Health and Environmental
Sciences of the State of Montana. Intervenor Beaver Creek
South, Inc. is a Montana corporation and the developer of the

-
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proposed subdivision. The Montana Environmental Quality
Council, a statutory state agency, appeared in the district court
as amicus curiae.

Beaver Creek South is located in the canyon of the West Galla-
tin River adjacent to U.S. Highway 191 about seven miles south
of Meadow Village of Big Sky of Montana. Beaver Creck crosses
a portion of the property for about one-quarter mile along the
north side. The general area where the proposed subdivision is
located is a scenic mountain canyon area presently utilized as a
wildlife habitat and a grazing area for livestock. Beaver Creck

supports a salmonoid fishery. A two lane public highway, U

191, runs through the canyon.

The developer Beaver Creek South, Inc., hereinafter called
Beaver Creek, intends to subdivide approximately 95 acres into
75 lots for single-family ‘and multi-family residences and a maxi-
mum of seven and one-half acres abutting U.S. Highway 191
for a neighborhood commercial area. The development of the

subdivision is to be accomplished in two phases.

In 1973 Beaver Creek submitted to the Bozeman City-County
Planning Board its subdivision plat contemplating Beaver Creck
South for approval by the board and the county commissioners
as required by sections 11-3859 through 11-3876, R.C.M. 1947,
the Montana Subdivision and Platting Act. In the spring of 1974
Beaver Creek filed the subdivision plat and plans and specifica-
tions for a water supply and sewer system with the Montana De-
partment of Health and Environmental Sciences (hereinafter
called the Department) for review and approval as required by
sections 69-5001 through 69-5009, R.C.M.1947, the Sanitation
in Subdivisions Act. Section 69-5003(2)(b) provides that a subdi-
vision plat may not be filed with the county clerk and recorder
until the Department has certified “that it has approved the plat
and plans and specifications and that the subdivision is subject
to no sanitary restriction”.

In April 1974 the Department circulated a “draft” environ-
mental impact statement on the proposed subdivision in order to
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obtain comments on the proposal pursuant to section 696504
(b)(3), R.C.M.1947, of the Montana Environmental Policy Act
(MEPA). Written comments were received and the Depar:ment
issued its “final” environmental impact statement in June 1974.
The following month plaintiff Associations commencec this
action seeking a permanent injunction against the Departnent’s
removal of sanitary restrictions on the proposed Beaver Creek
South. The Associations alleged failure of compliance with sub-
division laws, administrative rules, Environmental Qiality
Council guidelines, and MEPA. The district court issued ¢ tem-
porary restraining order and an order to show cause. Tle De-
partment and the Associations entered into a stipulation vacating
the show cause hearing and the Department revised its final en-
vironmental impact statement, submitting a copy to the district
court in October 1974. This revised final environmental impact
statement is hereinafter called the revised EIS.

Meanwhile, in September 1974, Beaver Creek was granted
leave to intervene. Motions to dismiss and briefs were filec, and
on February 11, 1975, the district court ordered the temporary
restraining order be dissolved, and the Associations be given an
opportunity to file an amended complaint seeking a declaratory
judgment on any impact statement other than the one filed in
June 1974. In its memorandum and order, the district court
found the Associations had standing to sue a state agency, but
the Department must be given an opportunity to exercise its dis-
cretion and that an injunction would lie “only after the Depart-
ment has acted unlawfully™.

On February 14, 1975 the Department conditionally removed

the sanitary restrictions on Beaver Creek South.

On February 21, 1975, plaintiffs filed their second amended
complaint seeking: (1) declaratory judgment that the Revised
EIS of the Department was inadequate in law; (2) a permanent
injunction prohibiting Beaver Creek from selling any of thie lots
or further developing Beaver Creek South until compliance with
the laws of Montana was effected; and (3) a mandatory injunc-
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tion ordering the Department to reimpose sanitary restrictions
on Beaver Creek South.

The focus of the second amended complaint is that the Revised
EIS does not comply with legal requirements of MEPA in these
particulars:

(1) The Revised EIS does not disclose that the Department
used to the fullest extent possible a systematic, interdisciplinary
approach as required by section 69-6504(b)(1), R.C.M.1947.

(2) The Revised EIS does not include a detailed statement of
alternatives to the proposed action nor were such alternatives
studied, developed or described to the fullest extent possible as
required by section 69-6504(b)(3)(iii) and 69-6504(b)(4), R.C.M.
1947.

(3) The Revised EIS does not contain a detailed statement of
the relationship between local short-term uses of man’s environ-
ment and the maintenance and enhancement of long-term pro-
ductivity as required by section 69-6504(b)(3)(iv), R.C.M.1947.

(4) The Revised EIS does not include to the fullest extent pos-
sible a detailed statement of the environmental impact of the
proposed subdivision as required by section 69-6504(b)(3)(i),
R.C.M.1947.

(5) The Revised EIS contains no adequate consideration of
the full range of the economic and environmental costs and
benefits of the alternative actions available.

Defendants and intervenor filed motions to dismiss the second
amended complaint. This complaint was further amended; the
Environmental Quality Council was granted leave to file a brief
as amicus curiae; briefs were filed by all parties; and the matter
was submitted to the district court for decision.

The district court considered the motions to dismiss as motions
for summary judgment under Rule 12(b)(6), M.R.Civ.P. and con-
sidered matters outside the pleadings, principally interrogatories

and answers.

On August 29, 1975 the district court issued its opinion and
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declaratory judgment. In substance the district court held the
plaintiffs have standing to prosecute this action, that the Revised
EIS does not meet statutory requirements in various particulars,
and plaintiffs are entitled to injunctive relief. Judgment was en-
tered accordingly.

Defendant Department of Health and Environmental Sciences
and intervenor Beaver Creek South, Inc. appeal from the judg-
ment.

The issues can be summarized in this fashion:

1) Do plaintiff Associations have standing to maintain this
action?

2) Does the Revised EIS satisfy the procedural requirements
of the Montana Environmental Policy Act (MEPA)?

3) Are plaintiff Associations entitled to injunctive relief?

Appellants challenge the standing of the Associations to oring
this suit. Appellants’ arguments fall into three main categories:
a) that the Associations have suffered no cognizable injury: b)
that any injury suffered or threatened is indistinguishable from
the injury to the public generally; and ¢) that neither MEPA, the
Montana Administrative Procedure Act, nor any other statute

grants standing to these Associations to sue agencies of the sate.

Initially, the question of environmental standing under NEPA
is one of first impression in Montana. Therefore, the Asswocia-
tions and amicus curiae have presented this Court with numer-
ous authorities from other jurisdictions on the issue of environ-
mental standing. We find none are controlling as to the question
before us, but a brief review of such authorities aids in the illu-

mination of the determinative factors regarding this issue.

I'he Associations urge this Court to adopt the rationale of the

federal courts in finding environmental standing becausc the
relevant portions of MEPA in issue here are patterned virtually
verbatim after corresponding portions of the National Environ-
mental Policy Act of 1969, 42 U.S.C. §§ 4321 through 4347,

‘NEPA).
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In the federal courts, citizen challenges to alleged illegal
agency action are often brought pursuant to the federal Admini-
strative Procedure Act, 5 U.S.C. §§ 701 through 706. The com-
panion cases of Association of Data Processing Service Organiza-
tions v. Camp, 397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184,
188: and Barlow v. Collins, 397 W.S. 159, 90 S.Ct. 832, 25
L.Ed.2d 192 (1970), established the federal two-pronged test for
standing to sue administrative agencies. The United States Su-
preme Court held that persons have standing to obtain judicial
review of federal agency action under the federal Administrative
Procedure Act where they allege that the challenged action
causes them injury in fact and where the alleged injury is to an
interest “‘arguably within the zone of interests to be protected or
regulated” by the statutes that the agencies are claimed to have

violated. N

Data Processing and Barlow did not concern environmental
matters, but such a case was presented in Sierra Club v. Morton,
405 U.S. 727, 92 S.Ct. 1361, 31 L.Ed.2d 636, 641 (1972). In
Sierra Club, a, conservation organization alleged its “special
interest” in conservation and sound management of public lands,
and sued the Secretary of the Interior for declaratory and injunc-
tive relief against the granting of approval or issuance of permits
for commercial exploitation of a national game refuge area in
California. Petitioner invoked the judicial review provisions ol
the federal Administrative Procedure Act. The Supreme Court

commenced its discussion of standing with this statement:

s + » Where the party does not rely on any specific statutc
authorizing invocation of the judicial process, the question of
standing depends upon whether the party has alleged such a
‘personal stake in the outcome of the cc::cﬁév..fw m:?%. ~
Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 703, 7 L.Ed.2d 663,
678, as to ensure that ‘the dispute sought to be adjudicated will
be presented in an adversary context and in a form historically
viewed as capable of judicial resolution.” Flast v. Cohen, 392

U.S. 83, 101, 88 S.Ct. 1942, 1953, 20 L.Ed.2d 947, 962. Where,
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however, Congress has authorized public officials to perform
certain functions according to law, and has provided by statute
for judicial review of those actions under certain circumstances,
the inquiry as to standing must begin with a determination of
whether the statute in question authorizes review at the behest of
the plaintiff.”

The Supreme Court held that petitioner lacked standing solely
because it did not sufficiently allege “injury in fact” to its “indi-
vidualized interests”, that is, its individual members. Thus the
Court did not reach the question of whether petitioner satisfied

the ““zone of interest’ test.

In United States v. Students Challenging Regulatory Agency
Procedures (SCRAP), 412 U.S. 669, 93 S.Ct. 2405, 37 L.Ed.2d
254, 269 (1973), proceedings were brought against the Interstate
Commerce Commission (ICC) to enjoin the enforcement of cer-
tain administrative orders. Plaintiff organization alleged injury
in that each of its members used the natural resources in the
area of their legal residences for camping, hiking, fishing, sight-
seeing, and other recreational and aesthetic purposes. The al-
leged illegal activity was that the ICC failed to include with its
orders a detailed environmental impact statement as required by
NEPA. The Court found the allegations of the complaint with
respect to standing were sufficient to withstand a motion to dis-
miss in the district court. The Court also reiterated from Sierra
Club that “injury in fact” is not confined to economic harm:

“* * * Rather, we explained [in Sierra Club]: ‘Aesthetic and

environmental well-being, like economic well-being, are impor-
tant ingredients in the quality of life in our society, and the fact
that particular environmental interests are shared by the many
rather than the few does not make them less deserving of legal
protection through the judicial process.” * * Consequently,
neither the fact that the appellees here claimed only a harm to
their use and enjoyment of the natural resources of the Washing-

ton area, nor the fact that all those who use those resources suf-

fered the same harm, deprives them of standing.”
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It was undisputed that the “environmental interests” asserted
by plaintiff were within the “zone of interests” to be protected
or regulated by NEPA., the statute claimed to have been violated.

Sierra Club and SCRAP underscore the fact that in the federal
courts environmental standing has developed in the statutory
context of the federal Administrative Procedure Act.

oo o

The lower federal courts have, of course, followed the “injury
in fact” and “zone of interest” test. For example, in the Ninth
Gircuit Court: National Forest Preservation Group v. Butz, 485
F.2d 408 (9 Cir., 1973); Cady v. Morton, 8 ERC 1097, 527 F.2d
786 (9 Cir., 1975); City of Davis v. Coleman, 521 F.2d 661 (9

Jir., 1975).

Here, the Associations also cite several cases from California
and Washington in support of their standing argument. The ex-
perience in the state of Washington has some pertinence to our
inquiry. Washington’s State Environmental Policy Act, Wash-
ington Revised Code, Ch. 43.21C (1974) (SEPA), is also modeled
after NEPA and has been interpreted by the Washington courts
in several cases. The leading case as to standing is Leschi Im-
provement Council v. Washington State Highway Commission,
84 Wash.2d 271, 525 P.2d 774, 786 (1974). Washington’s
SEPA, like MEPA, contains no express provision for judicial

review at the behest of private parties. In Leschi petitioners
obtained review of a state highway commission’s limited access
and design hearings and of the commission’s environmental im-
pact statement, not pursuant to any statutory grant of standing.
but by way of certiorari in the state’s lower court. Petitioners
also sought an injunction. The Washington Supreme Court held
the petitioners had standing because they raised the question of
whether a nonjudicial administrative agency committed an il-
legal act violative of fundamental rights. An illegal act was said
to be one which is contrary to statutory authority. More impor
tant, the court held that petitioners sufficiently alleged violation
of a fundamental right because of the language in SEPA that
each person has a “fundamental and inalienable right to «

i i i i i e Sk s o S s e et
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healthful environment.” Washington Revised Code §
43.21C.020(3). This section schematically corresponds to MEPA
section 69-6503(b), which recognizes that “each person shall be
entitled to a healthful environment * * *.”

In Leschi four justices dissented. They objected to the standing
of petitioners because:

ok * * 5| 3
Judicial review of the administrative proceeding in-

volved, at the instance of persons standing in the position of the
appellants, is not authorized by any statute or any doctrine cw
common law, and there is no m:mmnm:cm that it is Sazmﬁm&\ by
any provision of the state or federal constitutions.” (Emphasis
supplied.) ,
Here, appellants suggest this Court follow certain Montana
ases in denying standing on the ground that the Associations
lack standing to enjoin public officers from acting. This ar :,.
::4: fails to distinguish between the separate questions of mﬁmmﬁ_-
ing and of injunctive relief. The particular issue of injunctions
will be treated separately hereinafter. ,
.5 Montana, the question of standing to sue government agen-
cies has arisen in the context of taxpayer and elector suits. State
X rel. Mitchell v. District Court, 128 Mont. 325, 339 wwﬁm,w mm
642, 649, involved a complaint seeking to enjoin ,:5 ﬁ,.cqmg:.. of
state from certifying nominees for election to a emﬂ,g_.: Mu:
This Court said: -
“The complaint which the plaintiff * * * filed in the district
court shows that his only interest is as a taxpaying, private citi-
zen and prospective absentee voter. It wholly fails to show that
he will be injured in any property or civil :.WE. Thus does ::.,m_
w,.,_:_z_u_ﬁ:::n show him to be without standing or capacity to
invoke equitable cognizance of ly itic:
O m:wv:cn_.v v purely political question
Holtz v. Babcock, 143 Mont. 341, 380, 390 P.2d 801, 805
was an action- to enjoin the governor and other state 3.2?63,
from performing an agreement regarding an airplane lease. It
was held that plaintiff lacked standing to sue as a citizen, .:J.T
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dent, taxpayer and airplane owner. On petition for rehearing
the Court stated:

«x * * The only complaint a taxpayer
affects his t:er.i:::r by unlawfully in-
creasing his taxes. Appellant here does not allege any particular
injury which he personally would suffer.” (Emphasis supplied.)

In State ex rel. Conrad v. Managhan, 157 Mont. 335, 338,
485 P.2d 948, 950, the Court summarily stated:

«x * * We hold that relators as affected taxpayers, have stand-
action [against county asses-

‘an have is when [the

alleged state action]

ing to bring a declaratory judgment
sors and the state board of equalization] concerning a tax con-
troversy * * *. (Emphasis supplied.)

Chovanak v. Matthews, 120 Mont. 520, 525-527, 188 P.2d
582, 584-585, concerns an attack against the constitutionality of
a statute rather than a challenge to particular agency action.
look to Chovanak for its general discussion of the

However, we
There the plaintiff sued the state board

principles of standing.
of equalization for a declaratory judgment that a slot machine
as constitutionally void. Plaintiff alleged he was
and elector of the county where the
Chovanak for the sound rules

licensing act
a resident, citizen, taxpayer
action was commenced. We quote
of jurisprudence enunciated:

son of the fact that it is only judicial power that

“It is by rea
at they are not permitted to decide mere

the courts possess, th
differences of opinion be
the state, or the administrative officials of the state, as to the

* kX

tween citizens, or between citizens and

validity of statutes.

«* * * The judicial power vested in the district courts and the
t of Montana, by the provisions of the Montana
‘cases at law and in equity’ as ar¢
gnty. Article 8.

Supreme Cour
Constitution extend to such
within the judicial cognizance of the state soverel
secs. 3, 11. By ‘cases’ and ‘controversies’ within the _.E_:._.__
power to determine, is meant re
differences of opinion or moot questions.

state Constitution has granted such power.

al controversies and not abstract

Neither federal nor
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ek ok X

The o:?...:?%c& of the appellant in the premises appears to
be :ﬁ:.:«e._m a resident, citizen, taxpayer and elector M; the
county . : He asserts no legal right of his that the said _5.:.
has denied him, and sets forth no ‘wrong which they have *ﬁ n
to him, or threatened to inflict upon him. L

“Appellant’s complaint is in truth against the law, not agains
the board of equalization. He represents no c_‘mmLMNmzc mmﬁ__:‘i
?.5, Vow: &m:_‘,ni a slot machine license. He seeks no __.ca:”q MM:
1:3%:. In fact it appears from his complaint that slot E_.o_:
ines, licensed or unlicensed, are utterly anathema to TV.E A,m:,q“.,

1S NO AC—J;ﬁC(@—. Yy wvcw/)\n.nv —: ; :_mw TCA: — _ e( :bw__NL: n
n m an
ao * C

v It _mﬁrm_g in Montana, as it is held in the United States Su-
_4 re Eo_ 0:.1. and by courts throughout the nation, that a show
ing c::« of such interest in the subject of the suit as the public
generally has is not sufficient to warr: sc .
e o warrant the exercise of judicial
It is clear f e
e lear »Z.VE these Montana cases that the following factors
nstitute sufficient minimum criteria, as set forth in a
i e \ s a com-
plaint, to establish standing to sue the state: o

| L
’ ) The n,.c::u_.::_:m party must clearly allege past, present or
ireatened injury to a property or civil right. ,

N The alloamd oo .
) The alleged injury must be distinguishable from the injury

to the public generally inj
public generally, but the injury need not be exclusive t
the complaining party. | o

’ s

S “case” or “‘controversy’’ as
with NF T T e . i ersy  as is
in the judicial cognizance of the state sovereignty

3) The issue must represent a

With the f i .
”y = v Ay 1 1
i foregoing criteria in mind, we hold plaintiff Associa
ms have st i seek judici rreniEs
15 have standing to seek judicial review of the Department’s
actions under MEPA. priments

First e ¢ ai
st, the complaint alleges a threatened injury to a civil right

:—. ::. )mf,c ..m:. T J. I S > > ~ > rig
ASSOCI 10ons —:ﬂ.—:—vo S < is 1 ]
5 ~—~r- 1S, ~Tﬁ _:S_: na v_n _T—y

to a clean - : i
an and healthful environment”, Article II. Section 3
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1972 Montana Constitution.  This constitutional provision.
enacted in recognition of the fact that Montana citizens’ right to
a clean and healthful environment is on a parity with more tra-
ditional inalienable rights, certainly places the issue of unlawful
environmental degradation within the judicial cognizance.

We have studied appellants’ arguments that Article IX, Section
1, 1972 Montana Constitution, states that the legislature shull
provide for the enforcement of the state’s duty to *
improve a clean and healthful environment in Montana’
‘adequate remedies” to protect

‘maintain and

, and

the legislature shall provide for
it. We have studied the Constitutional Convention minutes sur
rounding Article IX and are aware the intent of the delegation
was for the legislature to act pursuant to Article IX. But, we
cannot ignore the bare fact that the legislature has not given «f-
fect to the Article IX, Section 1 mandate over a period of years
Moreover, the declaration of rights in Article I, the Article deal:
ing with citizens’ fundamental rights, gives “All persons’™ in
Montana a sufficient interest in the Montana environment to
enable them to bring an action based on those rights, provided

they satisfy the other criteria set forth.

Intervenors urge this Court to consider the lengthy dissent in
the Washington Leschi case as persuasive authority that the
plaintiff Associations lack standing. The portion of that dissent
relied upon, deals with the proposition the petitioners there came
under no statutory grant of standing and were therefore ex
cluded from the courts in a SEPA case. However, that dissent
actually supports our holding here. The dissent assails ::,._w:_
ported statutory creation of a “fundamental right” in ,Z.._;
upon which standing may be founded, and argues that a ::_;.._
mental right can only be derived from the fundamental law. We
concur and find an inalienable, or fundamental, right was
created in our fundamental law, Article I, Section 3, 1972
Montana Constitution.

Second, the complaint alleges on its face an injury to the Asso
ciations which is distinguishable from the injury to the general
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public. When the plaintiffs do not rely on any statutory grant of
standing, as here, courts must look to the nature of the interests
of plaintiffs to determine whether plaintiffs are in a position to
represent a “personal stake in the outcome of the controversy”

‘

ensuring an “adversary context” for judicial review. Sierra Club
v. Morton, supra; Chovanak v. Matthews, supra. Both Associa-
tions allege, in effect, that they are relatively large, permanent,
nonprofit corporations dedicated to the preservation and en-
hancement of wilderness, natural resources, wildlife and asso-
ciated concerns. Both Associations allege substantial use of the
public lands adjacent to Beaver Creek South by their members
for various recreational purposes. The Gallatin Sportsmen’s
Association contributed to the Department’s Revised EIS by way
of written comments to the draft environmental impact state-
ment. These facts are sufficient to permit the Associations to
complain of alleged illegal state action resulting in damage to
the environment.

Third, there can be no doubt that unlawful environmental de-
gradation is within the judicial cognizance of the state sover-
eignty. The constitutional provisions heretofore discussed and
MEPA itself unequivocally demonstrate the state’s recognition of
environmental rights and duties in Montana. The courts of the
state are open to every person for the remedy of lawfully cogni-
zable injuries. Article II, Section 16, 1972 Montana Constitu-
tion; Section 93-2203, R.C.M.1947.

Finally, we reiterate these Associations are citizen groups seek-
ing to compel a state agency to perform its duties according to
law.  This concept is novel in Montana only insofar as it is
raised here in the context of the state’s explicit environmental
policy. Were the Associations denied access to the courts for the
purpose of raising the issue of illegal state action under MEPA,
the foregoing constitutional provisions and MEPA would be ren-
dered useless verbiage, stating rights without remedies, and leav-
ing the state with no checks on its powers and duties under that

act. The statutory functions of state agencies under MEPA can-
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not be left unchecked simply because the potential mischief of
agency default in its duties may affect the interests of citizens
without the Associations’ membership. United States v. SCRAP,
supra.

The second major issue concerns the adequacy of the Revised
EIS filed by the Department on the Beaver Creek South subdivi-

sion.

Throughout the argument Beaver Creek has maintained that
MEPA has no bearing upon the Department’s review of the pro-
posed subdivision plant and an environmental impact statement
is not required. If such statement is required, then Beaver Creck
allies itself with the Department’s position. The Department
concedes that an environmental impact statement is required,
but contends its responsibilities under MEPA are circumscribed
by other statutory authority. In both Beaver Creek’s and the De-
partment’s arguments, the thrust is that subdivision review has
been comprehensively provided for in two acts hereinbefore
cited: the Subdivision and Platting Act and the Sanitation in
Subdivisions Act. They allege the clear legislative intent of the
Subdivision and Platting Act is to place final subdivision approv-
al authority in the hands of local government (e.g., section 11-
3866, R.C.M.1947), and the Department can interfere with
town, city, or county subdivision approval only to the extent of
its particular expertise and authority under the Sanitation In
Subdivisions Act. Thus, they allege, if a Department environ-
mental impact statement is required, it need deal in detail only
with the environmental effects related to water supply, sewage

disposal, and solid waste disposal.

Montana’s Environmental Policy Act was enacted in 1971 and
is patterned after the National Environmental Policy Act. It is a
broadly worded policy enactment in response to growing public
concern over the innumerable forms of environmental degrada-
tion occurring in modern society. The first two sections ol
MEPA state:

“69-6502. Purpose of act. The purpose of this act is to declare
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a state policy which will encourage productive and enjoyable
harmony between man and his environment; to promote efforts
which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man; to enrich
the understanding of the ecological systems and natural re-
sources important to the state; and to establish an environmental
quality council.”

“69-6503. Declaration of state policy for the environment.
The legislative assembly, recognizing the profound impact of
man’s activity on the interrelations of all components of the
natural environment, particularly the profound influences of
population growth, high-density urganization, industrial expan-
sion, resource exploitation, and new and expanding technological
advances and recognizing further the critical importance of
restoring and maintaining environmental quality to the overall
welfare and development of man, declares that it is the continu-
ing policy of the state of Montana, in co-operation with the
federal government and local governments, and other concerned
public and private organizations, to use all practicable means
and measures, including financial and technical assistance, in a
manner calculated to foster and promote the general welfare, to
create and maintain conditions under which man and nature
can coexist in productive harmony, and fulfill the social, eco-
nomic, and other requirements of present and future generations
of Montanans. .

“(a) In order to carry out the policy set forth in this act, it is
the continuing responsibility of the state of Montana to use all
practicable means, consistent with other essential considerations
of state policy, to improve and co-ordinate state plans, functions,
programs, and resources to the end that the state may —

“(1) tulfill the responsibilities of each generation as trustee of
the environment for succeeding generations;

“(2) assure for all Montanans safe, healthful, productive, and
esthetically and culturally pleasing surroundings;

“(3) attain the widest range of beneficial uses of the environ-

r;
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ment without degradation, risk to health or safety, or other un-
desirable or unintended consequences;

“(4) preserve mmportant historic, cultural, and natural aspects
of our unique heritage, and 1aaintain, wherever possible, an
environment which supports diversity and variety of individual
choice;

“(5) achieve a balance between population and resource use
which will permit high standards of living and a wide sharing of
life’s amenities; and

“(6) enhance the quality of renewable resources and approach
the maximum attainable recycling of depletable resources.

“(b) The legislative assembly recognizes that each person
shall be entitled to a healthful environment and that each person
has a responsibility to contribute to the preservation and en-
hancement of the environment.”

These sections unequivocably express the intent of the Mon-
tana legislature regarding environmental policy.

But MEPA does more than express lofty policies which want
for any means of legislative or agency implementation. Section
69-6504, R.C.M.1947, contains “General directions to state
agencies” and provides:

“The legislative assembly authorizes and directs that to the
fullest extent possible.

“(a) The policies, regulations, and laws of the state shall be
interpreted and administered in accordance with the policies sct
forth in this act, and

“(b) all agencies of the state shall

“(1) utilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and social sciences
and the environmental design arts in planning and in decision
making which may have an impact on man’s environment;

“(2) identify and develop methods and procedures, which will

insure that presently unquantified environmental amenities and
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values may be given appropriate consideration in decision mak-
ing along with economic and technical considerations;

“(3) include in every recommendation or report on proposals
for projects, programs, legislation and other major actions of
state government significantly affecting the quality of the human
environment, a detailed statement on —

“(i) the environmental impact of the proposed action,

“(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented,

“(iii) alternatives to the proposed action,

“(iv) the relationship between local short-term uses of man’s
environment and the maintenance and enhancement of long-
term productivity, and

“(v) any irreversible and irretrievable commitments of re-
sources which would be involved in the proposed action should
it be implemented.

“Prior to making any detailed statement, the responsible state
official shall consult with and obtain the comments of any state
agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved. Copies of such
statement and the comments and views of the appropriate state,
federal, and local agencies, which are authorized to develop and
enforce environmental standards, shall be made available to the
governor, the environmental quality council and to the public,
and shall accompany the proposal through the existing agency
review processes. * * *”

The “detailed statement” described by subsection (b)(3) is re-
ferred to as the environmental impact statement, or EIS.

Appellants emphasize that the Subdivision and Platting Act
was passed two years after MEPA, and this circumstance ex-
presses a legislative intent that local review of environmental
factors, particularly under sections 11-3863 and 11-3866,
R.C.M.1947, obviates the necessity for departmental review.
Such an interpretation, however, conflicts with the terms of
MEPA, in section 69-6507, R.C.M.1947:
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“The policies and goals set forth in this act are supplementary
to those set forth in existing authorizations of all boards, com-
missions, and agencies of the state.”

Had the legislature intended local review to replace the rigor-
ous review required by responsible state agencies, it could easily
have so stated. The existing statutes evince a legislative intent
that subdivision decisions be made at the local planning level
based upon factors with an essentially local impact, and that
state involvement triggers a comprehensive review of the envir-
onmental consequences of such decisions which may be of
regional or statewide importance.

An illustration of this interpretation is provided by a compari-
son of the provisions of MEPA, hereinbefore set forth, with cer-
tain provisions of the Subdivision and Platting Act. The state-
ment of policy in the Subdivision and Platting Act contains a
mandate to “require development in harmony with the natural
environment”’, section 11-3860, R.C.M.1947. Section 11-3863
(1), R.C.M.1947, requires local governing bodies to adopt regula-
tions and enforcement measures for, inter alia, “the avoidance of
subdivision which would involve unnecessary environmental
degradation * * *.” Subsection (2) requires the department of
community affairs to prescribe minimum requirements for local
government subdivision regulations, including “criteria for the
content of the environmental assessment required by this act.”
Subsection (3) provides that this “environmental assessment”
must be submitted to the governing body by the subdivider.
Subsection (4) describes the environmental assessment which
emphasizes research as to water, sewage, soil and local services.
While these factors may be among the more significant im-
mediate environmental problems created by a subdivision, an
assessment of them does not approach the scope of the inquiry
required by MEPA section 69-6504, R.C.M.1947.

Furthermore, there is no irreconcilable repugnancy between

these acts which would render either the Subdivision and Plat-
ting Act or MEPA a nullity. It is suggested the district court’s

ST
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judgment leads to the proposition that the Department could
“veto” a local subdivision approval solely on the basis of its EIS
— in direct contravention of the intent of the Subdivision and
Platting Act.  While this “veto” prospect is feasible, two points
are disregarded by the argument. First, MEPA was enacted to
mitigate environmental degradation “to the fullest extent
Second, MEPA does not call for a halt to all further
development; its express direction to agencies is to “utilize a

>

possible”.

systematic, interdisciplinary approach” to foster sound environ-
mental planning and decision making. A state agency acting
pursuant to this directive does not invoke the specter of state
government vetoing viable local decisions. The concurrent func-
tions of local and state governments with respect to environmen-
tal decisions serve to enhance the environmental policy expressed
in all of the statutes here considered, that action be taken only
upon the basis of well-informed decisions.

Thus, the statutes must be read together as creating a comple-
mentary scheme of environmental protection. As stated in
Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d 484, 486:

“The general rule is that for a subsequent statute to repeal a
former statute by implication, the previous statute must be
wholly inconsistent and incompatible with it. United States v.
196 Buffalo Robes, 1 Mont. 489, approved in London Guaranty
& Accident Co. v. Industrial Accident Board, 82 Mont. 304,
309, 266 P. 1103, 1105. The court in the latter case continued:
“The presumption is that the Legislature passes a law with delib-
eration and with a full knowledge of all existing ones on the
same subject, and does not intend to interfere with or abrogate a
former law relating to the same matter unless the repugnancy
between the two is irreconcilable.”

See: City of Billings v. Smith, 158 Mont. 197, 490 P.2d 221,
State ex rel. Esgar v. District Court, 56 Mont. 464, 185 P. 157.

Support for our interpretation of the scope of MEPA is found
in a leading federal case interpreting the NEPA. In Calvert
Cliffs’ Coordinating Committee, Inc. v. United States Atomic
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Energy Commission, 146 U.S.App.D.C. 33, 449 F.2d 1109,
1112, 17 A.LR.Fed. 1 (1971), regulations proposed by the
Atomic Energy Commission (AEC) were challenged on the basis
that the proposed regulations did not adequately provide for
consideration of all environmental factors as mandated by
NEPA.  The AEC argued that its authority extended only to
nuclear related matters and that it was prohibited from inde-
pendently evaluating and balancing environmental factors which
were considered and certified by other federal agencies. The
Calvert Cliffs’ court found the AEC’s interpretation of NEPA
unduly restricted, stating:

“NEPA * * * makes environmental protection a part of the
mandate of every federal agency and department. The Atomic
Energy Commission, for example, had continually asserted, prior
to NEPA, that it had no statutory authority to concern itself
with the adverse environmental effects of its actions. Now, how-
ever, its hands are no longer tied. It is not-only permitted, but
compelled, to take environmental values into account.”

The district court was correct in treating MEPA as the con-

trolling statute in this case.

The district court held the Revised EIS does not comply proce-
durally with MEPA on eight separate grounds. The court ex-
pressly declined to venture into a review of the substantive
merits of the Department’s reasoning and conclusions.

A preliminary question is the inquiry into the proper scope of
review of the Revised EIS by the courts. Because MEPA is mod-
eled after NEPA, it is appropriate to look to the federal interpre-
tation of NEPA. This Court follows the rule found in Ancient
Order of Hiberians v. Sparrow, 29 Mont. 132, 135, 74 P. 197,
198:

“ % * * that the construction put upon statutes by the courts
of the state from which they are borrowed is entitled to respect-
ful consideration,.and * * * only strong reasons will warrant a

> o

departure from it.
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Again, in State v. King Colony Ranch, 137 Mont. 145, 151,
350 P.2d 841, 844:

“The State Board of Equalization was and is warranted in
following the Federal interpretation of the language which the

>

Legislature of this state adopted from the Act of Congress.’

See:  Cahill-Mooney Construction Co. v. Ayres, 140 Mont.
464, 373 P.2d 703; Roberts v. Roberts, 135 Mont. 149, 338 P.2d
719; Lowe v. Root, 166 Mont. 150, 531 P.2d 674.

In determining the proper scope of judicial review of environ-
mental impact statements under NEPA, the federal courts have
framed the question in terms of whether NEPA is merely a pro-
cedural statute or whether it is a substantive statute creating
substantive duties reviewable by the courts. See Note: The Least
Adverse Alternative Approach to Substantive Review under
NEPA, 88 Harvard Law Review 735 (1975). However because
the district court ruled on procedural grounds, we limit our

inquiry to procedural matters.

The United States Supreme Court recently stated in Aberdeen
& Rockfish R.R. Co. v. SCRAP, 422 U.S. 289, 95 S.Ct. 2336,
2355, 45 L.Ed.2d 191, 215 (1975):

“* * * NEPA does create a discreet procedural obligation on

government agencies to give written consideration of environ-
mental issues in connection with certain major federal actions
* %k %

In Calvert Cliffs’, supra, (449 F.2d 1109, 1115), the District of
Columbia Court of Appeals stated:

“** * But if the decision was reached procedurally without

individualized consideration and balancing of environmental
factors — conducted fully and in good faith — it is the responsi-
bility of the courts to reverse. * * *”

The Ninth Circuit Court of Appeals firmly bases its reviewing
standard on the federal Administrative Procedure Act. Lathan v.
Brinegar, 9 Cir., 506 F.2d 677 (1974); Cady v. Morton, 9 Cir.,
527 F.2d 786 (1975); Trout Unlimited v. Morton, 9 Cir., 509
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F.2d 1276, 1282, 1283 (1974). In Trout Unlimited the court
expanded on its explanation:

“The ‘without observance of procedure required by law’ §

706(2)(D) standard, however, is less helpful in reviewing the

sufficiency of an EIS than one might wish * * *

ek kX

“It follows, therefore, that in determining whether the appel-
lees prepared an adequate EIS we will be guided in large part

* * * All such rules

by ‘procedural rules’ rooted in case law.
should be designed so as to assure that the EIS serves substan-
tially the two basic purposes for which it was designed. That is,
in our opinion an EIS is in compliance with NEPA when its
form, content, and preparation substantially (1) provide decision-
makers with an environmental disclosure sufficiently detailed to
aid in the substantive decision whether to proceed with the
project in the light 6f its environmental consequences, and (2)
make available to the public, information of the proposed pro-
ject’s environmental impact and encourage public participation

in the development of that information.’

We are also mindful that the policies set forth in section 69-

503, R.C.M. 1947, are to be implemented by state agencies in
accordance with sections 69-6504(a) and 69-6507, R.C.M.1947.

In light of the foregoing, the scope of judicial review of the
Revised EIS in this case is limited to a consideration of whether
the Department provided a sufficiently detailed consideration
and balancing of environmental factors which will ensure that
the procedure followed will give effect to the policies of MEPA,
aid the Department in decision making, and publicize the en-
vironmental impact of its action.

We will consider each factor of the Revised EIS found legally
deficient by the district court in the sequence set forth in its
opinion.

The district court held the Department failed to include in the

Revised EIS anything rising to the dignity of an economic analy-
sis, as required by MEPA and by House Joint Resolution No. 73,

¥
H
g
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approved March 16, 1974. A joint resolution is not binding as
law on this Court, but we give it consideration as a clear mani-
festation of the legislative construction of MEPA. State v.
Toomey, 135 Mont. 35, 335 P.2d 1051; State ex rel. Jones v.
Erickson, 75 Mont. 429, 244 P. 287. House Joint Resolution No.
73 states in relevant part

“WHEREAS, it is a matter of serious concern to the legislature
that this enactment [MEPA] be fully implemented in all respects,

“NOW, THEREFORE, BE IT RESOLVED * * *

“That all agencies of state government are hereby directed to
achieve forthwith the full implementation of the Montana En-
vironmental Policy Act including the economic analysis require-
ments of sections 69-6504 through 69-6514 * * * and

“* * * that economic analysis shall accompany environmental
impact statements as required by the foregoing sections of the
act and shall encompass an analysis of the costs and benefits to
whomsoever they may accrue, including considerations of em-
ployment, income, investment, energy, the social costs and
benefits of growth, opportunity costs, and the distribution effects
* % %x 7

With the exception of a discussion of educational costs, the
Revised EIS contains scant economic analysis. The Department
seeks to explain this away with a reference to the function of
local governing bodies in compiling economic data, and states it
would be a duplication of effort for the Department to so engage
itself. Earlier in this opinion we discussed this attempt to cir-
cumvent the intent of MEPA as expressed by the legislature — in
this instance as recently as 1974. The Department may not
abdicate its duties under MEPA to local governments.

The cost-benefit analysis required by MEPA, as construed by
the legislature, encompasses a broad consideration of several
factors categorized in House Joint Resolution No. 73, approved
March 16, 1974. A reasonable cost-benefit economic analysis
undertaken pursuant to these criteria would, in effect, accom-

plish most of the purposes sought to be served by an environ-
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mental impact statement. Here, for example, the Revised EIS
asserts that Beaver Creek South will provide necessary housing
for many employees at nearby Big Sky of Montana. This com-
ment, however, is not accompanied by any data to support the
conclusion that Big Sky employees could afford, or would desire,
to live at Beaver Creek South. In other words, the Revised EIS
does not consider or disclose the approximate costs of the resi-
dential units, the average incomes of Big Sky employees, or even
the likelihood that this projected housing use will come to pass.
Such data is conteniplated by MEPA.

The Department clearly ignored its duties to provide an eco-
nomic analysis in its Revised EIS, as the district court found.
Also the cooperative inter- and intra-governmental approach
fostered by MEPA section 69-6503, R.C.M.1947, should encour-
age the free exchange of data compiled by local and state
agencies; if the local government prepares an economic analysis,
such could be incorporated as part of the Department’s environ-
mental impact statement.

The gist of the Revised EIS, p. 23, with respect to aesthetic
considerations is demonstrated by its comments on visual im-
pact:

“A visual impact would certainly result from the proposed
development. The severity of this visual impact is purely specu-
lation, and the desirability is a matter of personal aesthetic
ralues.

ok kK

“* * * Any development, including the proposed Beaver Creck
South, placed within this scenic canyon setting would be con-
sidered aesthetically offensive by a majority of people.”

Again, the Revised EIS, p. 24, affirms that visual impact is a
matter of “‘speculation” because “Economists have not develop-
ed an acceptable process to place an economic valuation on such
intangibles as aesthetics.”

This latter comment betrays a fundamental weakness of the

Department’s approach to its responsibilities under MEPA. In
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decrying the absence of a precise quantitative or qualitative
measure, the Department ignores the recognition of this variable
factor in section 69-6504(b)(2), as one which must “be given
appropriate consideration in decision making along with
economic and technical considerations”. (Emphasis supplied).
Under section 69-6504(b)(3)(i), the Department is required to
prepare a detailed statement on “‘the environmental impact of
the proposed action” and visual impact falls within the meaning
of this subsection. There is no detailed description of the design
of the proposed residential units, the compatibility of the archi-
tecture with the surrounding landscape, the obstruction or avail-
ability of views, or the relationship of the open spaces to these
factors. The Revised EIS comments in this regard are not suffi-
ciently detailed under any standard conceivable to give meaning
to the act or inform decision makers and the public of the

probable aesthetic consequences of the development.

Section 69-6504(b)(3)(iii), R.C.M.1947, requires an environ-
mental impact statement to contain “alternatives to the proposed
action”. Section 69-6504(b)(4), R.C.M.1947, requires agencies to
“study, develop and describe appropriate alternatives to recom-
mended courses of action in any proposal which involves unre-
solved conflicts concerning alternative uses of available re-
sources”. The latter section appears to be operable whether or
not an environmental impact statement is prepared. Trinity
Episcopal School Corporation v. Romney, 8 ERC 1033, 523
F.2d 88, (2d Cir. 1975). The district court correctly concluded
the subsection (b)(4) description is to be included in a subsection
(b)(3) environmental impact statement.

However, the district court erred in its opinion that discussion
of alternatives in the Revised EIS is “patently inadequate™. The
district court merely viewed the last two pages of the Revised
EIS under the “Alternatives” heading, wherein various alterna-
tives are essentially stated as conclusions. This review ignores
the reasonable discussion of alternatives contained in other por-

tions of the Revised EIS regarding such factors as water supply,
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wastewater, and police and fire protection. As stated by the
Ninth Circuit Court of Appeals in Life of the Land v. Brinegar,
9 Cir.. 485 F.2d 460, 472 (1973):

“NEPA’s ‘alternatives’ discussion is subject to a construction
of reasonableness. * * * Certainly, the statute should not be
employed as a crutch for chronic fault-finding. Acordingly,
there is no need for an EIS to consider an alternative whose
offect cannot be reasonably ascertained, and whose implementa-
tion is deemed remote and speculative.”

The discussion of alternatives in the Revised EIS viewed in its
entirety is sufficiently detailed to comply with the procedural
requirements of MEPA.

The Revised EIS contains reproductions of lengthy comments
from the state Department of Fish and Game and the Gallatin
Sportsmen’s  Association segarding impact of the proposed
development on wildlife in the Gallatin Canyon. Other com-
ments are also mentioned. All of the comments indicated that
an adverse environmental effect on wildlife could not be avoided
if the proposal were to be implemented. Section 69-6504(b)(3)
(i), R.C.M.1947. The Revised EIS, p. 28, rather than dealing
with a consideration of these adverse effects, contains a pro-
tracted discussion of the legislative history of the Subdivision
and Platting Act and the local level hearings on the instant plat
proposal, and concludes by stating:

“Therefore, there is an opportunity to effect rejection or revi-
sion of a subdivision for environmental reasons at the county
level. This would appear to satisfy the spirit in which the Mon-
tana Environmental Policy Act was enacted.”

We find this justification for inaction and ad hoc agency
“legislating” to be inappropriate in an environmental impact
statement. The Department’s responsibility in pursuing its duties
under MEPA is to consider all relevant environmental values
along with other factors and come to a conclusion with regard
to them. Although we do not suggest the Department has the

internal resources and expertise with which to expand upon or
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refute the wildlife comments received from outside sources, we
do hold it is within the Department’s province under MEPA to
reach its decision based upon a procedure which encompasses a
consideration and balancing of environmental factors. The dis-
trict court was correct in holding that the mere transmittal of
comments adverse to the proposal is insufficient.

The department of Highways commented on the effect of the
proposed subdivision with respect to traffic flow on U.S. High-
way 191. The Department of Highways states the Beaver Creek
South Subdivision “will generate a hkarge amount of traffic”
citing figures, and states this increased volume *

’

‘will not warrant
the construction of a four lane facility in this vicinity.” Several
challenging comments call for more detailed and accurate infor-
mation, but the Revised EIS, at p. 33, states the Department of

Highways reaffirms its statement and on that basis says:

“* * * Boaver Creek South would not be the development that
would make reconstruction [of the highway] necessary.”
The district court found this portion of the Revised EIS lack-

ing because the treatment of highways was “incomplete”, there
was no discussion of the effect of future highway construction,
and also no discussion of cumulative social, economic and
environmental impacts of continued development in the Gallatin
Canyon.

We believe the highway discussion is procedurally adequate
and that the district court’s opinion on this point requires an
unwarranted clairtoyance on the part of the Department. In
contradistinction to the wildlife discussion where the agency
with the greatest expertise in the field (Department of Fish and
Game) raised serious adverse questions which were not ad-
dressed, here the Department is justified in relying on the
Department of Highways projections for future traffic flow. The
published comments and accompanying discussion demonstrate
a reasonable consideration and balancing of environmental
factors.

Comments of Montana Power Company in the Revised EIS
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indicate to the Department that the company would have “no
problem™ in supplying the electricity needs of the proposed sub-
division, and that this capacity could be met with present trans-
mission lines. The Revised EIS notes at p. 36, that the proposed
subdivision “would be a contributing factor toward any future
necessity for additional service.” The adverse comments to this
in the Revised EIS concentrate on the issue of whether or not
Montana Power Company is counting on the use of a proposed

The Depart-

ment’s conclusion does not dispute the information provided it

new power line into the canyon from the west.

by the power company. The district court held that this analysis
is superficial at best.

The energy needs of the Gallatin Canyon with respect to
Beaver Creek South, and future development, are sutficiently
considered and balanced in the Revised EIS. The Department,
through its inclusion in the Revised EIS of conflicting comments,

cannot be expected to provide detail beyond that which is re

sonably foreseeable. The Department reasonably concluded the
proposed development would contribute to the total power needs
of the area and to any future necessity for additional service.
This constitutes procedural compliance with MEPA in that the
Departmental decision makers are made aware of the environ-
mental consequences regarding energy, and the same informa-
tion is made available to other branches of government and the
public. Trout Unlimited v. Morton, 509 F.2d 1276.

The district court held that the “actual necessity” for the
proposed subdivision must be analyzed. As the appellants cor-
rectly point out, there is no provision in MEPA which requires a
study of necessity. Therefore, the district court’s opinion on this
point is erroncous.

We point out, however, the necessity of the project was gratui-
tously introduced into the Revised EIS by the Department in
order to publish therein a letter by Big Sky of Montana, Inc.
which suggests that the Beaver Creek South subdivision will

alleviate a housing shortage for employees at Big Sky. In re-
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sponse to several challenging comments received by the Depart-
ment. the Revised EIS then reverses its earlier position by stating
that the objections may be valid, but they have no bearing on
whether or not to approve the plat.

This turnabout of the Department within the Revised EIS evi-
dences an attitude that an environmental impact statement is
simply window dressing to pacify opponents of the Department’s
actions. MEPA was not enacted to provide the government and
public with project justifications by state agencies. We hold that
if the Department deems the necessity of the development to be a
critical factor in its analysis of the impact of the proposed sub-
division, then it is bound at least to make a reasonable consider-
ation of the necessity of the project in light of the reasonable
objections made to the necessity premise.

The district court held that cumulative impacts must be dis-
cussed in greater detail. The Revised EIS contains a detailed
analysis of the cumulative impact of increasing the nutrient load
in the Gallatin River from the subdivision’s domestic water
sources. No other cumulative impacts are discussed in the same
portion of the Revised EIS. However, the Revised EIS as a
whole contains several references to anticipated future environ-
mental impacts in the vicinity, and a reasonably detailed sum-
mary of the pending comprehensive plan for the Gallatin Can-
yon Planning Study Committee. This constitutes a sutficiently
detailed consideration and disclosure regarding “the relationship
between local short-term uses of man’s environment and the
maintenance and enhancement of long-term productivity™. Sec-
tion 69-6504(b)(3)(iv), R.C.M.1947.

In summary, the Revised EIS is procedurally inadequate in its
analyses of economic costs and benefits, aesthetic considerations,

and wildlife factors. This holding is not to be construed as a

mandate for technical perfection; rather, we find simply that the
Revised EIS does not sufficiently consider and balance the full
range of environmental factors required under the terms of

MEPA. If the policy and purpose of MEPA are to have any
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practical meaning, state agencies must perform their duties pur-
suant to the directives contained in that Act.

Having found that the district court correctly declared the Re-
vised EIS to be procedurally inadequate and void, the final
question is whether plaintift Associations are entitled to injunc-
tive relief as ordered by the district court.

The rule is well settled that injunction actions by private
parties against public officials must be based upon irreparable
injury and a clear showing of illegality. State ex rel. Keast v.
Krieg, 145 Mont. 521. 402 P.2d 405. Environmental damage as
alleged by the Associations is an injury within the scope of the
judicial cognizance. Furthermore, the preceding  discussion
indicates the Revised EIS does not meet the minimum require-
ments of the law under MEPA and is clearly illegal.

The Department and Beaver Creek allege an injunction is
barred by section 93%4203(4), R.C M.1947, which states:

“An injunction cannot be granted:

ek ok Kk

“(4) To prevent the execution of a public statute, by officers
of the law, for the public benefit.”

This argument overlooks the cases which hold that illegal
actions by public officials may be enjoined. In Larson v. The
State of Montana and the Department of Revenue, 166 Mont.
449, 534 P.2d 854, 32 St.Rep. 377, 384, this Court overruled
the dicta in Keast to the effect than an injunction against public
officers was banned by section 93-4203(4), stating:

“The preferable law is enunciated in Hames v. City of Polson,
123 Mont. 469, 479, 215 P.2d 950, where it was held: I
public bodies and public officers may be restrained by injunc-

tion from proceeding in violation of law, to the prejudice of the

public, or to the injury of individual rights * * *."”

We affirm the district court holding that injunctive relief is

proper in this case.

The summary judgment is affirmed.
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MR. JUSTICE DALY dissenting:

Time being short and to preclude another opinion [ again

dissent and comment that my original objection to legal prin-
ciples concerning standing to bring suit have not been discussed
nor answered.
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FROM: DEBORAH B. SCHMIDT, ACTING EXECUTIVE DIRECTOR ()egg

RE: LEGISLATIVE HISTORY OF THE MONTANA ENVIRONMENTAL POLICY ACT AND
THE ENVIRONMENTAL QUALITY COUNCIL

Born of the fledgling environmental movement christened on the first Earth
Day in April, 1970, the Montana Environmental Policy Act took its place as
foremost of a series of examples of increased environmental awareness on the
part of the 1971 Montana Legislature. While other legislative measures
focused on specific, single, environmental issues, MEPA addressed the entire
range of environmental concerns and directed an integration and coordination
of the various other environmental policies, programs, and responsibilities.

Patterned closely after the National Environmental Policy Act enacted in 1969,
MEPA includes three distinct parts: the first establishes a policy for "a
productive and enjoyable harmony between man and his environment" and requires
state government to coordinate state plans, functions, and resources to

achieve various environmental, economic, and social goals. It also establishes
(even before the 1972 Constitution) that each person is entitled to a healthful
environment and has a responsibility to enhance and preserve the environment.
The second part sets out requirements for state agencies to carry out the

above policies through the use of environmental impact statements, the contents
of which are prescribed. The third part is the one on which this legislative
history will focus - that establishing the Environmental Quality Council and
outlining its authority and responsibilities.

It is in this area that MEPA departs somewhat from the National Environmental
Policy Act. NEPA sets up the President's Council on Environmental Quality - an
executive agency responsible to the Chief Executive. MEPA establishes the
Environmental Quality Council, with a structure unique in the United States
among entities with similar purpose, as an agency to be composed of members

of the Legislature, the public, and the executive branch. EQC was to be an
arm of the Legislature with the added public and executive branch diversifi-
cation. This diversity was intended, according to George Darrow, the Council's
first chairman and chief sponsor of MEPA, to assure that a broad perspective
would be maintained in the discharge of the Council's responsibilities.

The initial Council members had a clear idea of EQC's role. According to
Darrow," the EQC is not a regulatory agency. It is not an environmental control
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agency. Responsibility for these functions lies with various existing agencies
in the executive branch of state government. Instead, the Council's role is

to anticipate environmental problems, analyze their root causes, perceive
alternatives, and recommend preventive action.

The EQC has an important role in maintaining a policy overview of state programs
with environmental consequences to assure that state environmental policy is
consistently observed. It also fulfills the urgent need for a mechanism within
state government to better coordinate and integrate the various environmental
programs of state agencies already in existence. In the past, environmental
problems have often been dealt with in a piecemeal manner because of the lack

of such a mechanism. The Coal Task Force, recommended by the Council and
implemented by the governor, illustrates the Council's cocrdinating, integrating
role.

The objective of the Council is to build up the environmental judgment of state
agencies rather than to substitute its own. The requirements of an impact state-
ment elevate environmental considerations to parity with economic and technical
considerations. Each agency is then responsible for making its own balancing
analysis after full disclosure of the consequences involved in its decision.

In essence, the environmental impact statement process establishes systematic
planning procedures to be observed by all state agencies in the interest of the

long-term welfare of Montanans.’ (First Annual Report, 1972)

Ten years later, as a new Council re-evaluates its role, it may be useful to
examine how succeeding legislatures viewed EQC's role and structure and attempted
to modify it. The following outline describes the legislative history of EQC.

1973
Sponsor Legislation Subject Purpose Status
Darrow SJR 24 EQC Energy To enable the leg- Adopted; study com-
Policy Study islature to adopt a pleted; no official
comprehensive energy comprehensive policy
policy. adoptead.
Turnaan HJR 9 EQC Land Use To enable the leg- Adoﬁted; study com-

Policy Study islature to adopt a pleted; recommendations
comprehensive land rejected in 1975. .
use policy.

Comment: The above two resolutions provided for a major portion of EQC's work

in 1973-1975. The Energy Policy Study travelled a bumpy road to completion. It
had several study coordinators, and publication of the final report produced modest
fanfare and relatively little controversy. Conversely, the Land Use Policy Study,
while generally regarded to this day as a high-quality research document, stimu-
lated major debates of an acrimonious nature. In a 1980 President's Council on
Environmental Quality Report that overviews the progress of environmental law over
the past ten years, the failure of comprehensive land use legislation to gain
passage is noted as a significant exception to the record of environmental progress

established in other areas. Montana is no exception in its lack of such legislation.
The legislative recommendations of the EQC Land Use Policy Study not only failed to

gain passage, they established a black mark against EQC in the minds of many legislators

%gpcerned with the issue. In addition, other legislation endorsed by EQC had mixed
ccess.
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1974

Sponsor Legislation Subject Purpose

Brown HJR 73 EQC promotion Adequate representa-
of economic tion of economic
analysis in aspects of the total
EIS's human environment.

1975

Sponsor Legislation Subject Purpose

Graham SB 332 Repeal MEPA  Eliminate function
(as intro- of EQC.
duced)

Hager HB 401 Revise EQC Tie EQC more closely
members terms to legislature's
and make gov- control; public
ernor's repre-members appointed by
sentative non-legislature instead
voting. of governor.

Comment :

strong environmental philosopy advocacy role. HB 401 was seen

a way to make EQC more accountable to the Legislature.

Status

Adopted

Status

Killed; the bill

was later amended to
revise appointment of
members but was still
killed.

Enacted.

The introduction of SB 332 reflected a growing discontent with EQC's

as a compromise -

Efforts in the form of

amendment to the above bills to provide for easier removal of the executive
director failed.

1977

Sponsor Legislation Subject Purpose

scory SJR 14 Reduce the Streamline EIS pro-
costs and cess; make it more
duplication accessible to public.
in EIS's

Dunkle SB 82 Revise mem- Remove public mem-
bership of bers from EQC.
EQC

Nathe HB 662 Environmental Redefine role of

Policy Plan- EQC and environ-
ning and Leg- mental policy;
islation coordinate environ-
Study mental planning.

Status

Adopted.

Killed.

Killed.
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1977 (Continued)

Sponsor Legislation Subject Purpose Status

Warden SJR 7 Renewable Establish committee Killed.
resource to develop an inform-
research ation system for in-
clearing- state renewable resource
house reports.

Roskie SB 302 Specify that Reinforce second Killed.

MEPA does not Beaver Creek South
expand agency decision; limit

decision- scope of MEPA.
making
authority
Hager SB 388 Amend MEPA Clarify state Killed.

agency duties and
provide judicial

review.

Meloy HB 592 Amend MEPA; Give scope to MEPA Killed.
specify the similar to that of
governor's NEPA; expand its
role authority.

Hager SB 314 Change Have vacancy filled Enacted.
method of in same manner as .
filling original appointment
vacancies on instead of by Council.

EQC

Comment: In 1977, EQC and MEPA were the subject of much legislation and controversy.
Yet with the exception of SB 314, the legislature could not agree on a new role for
MEPA and EQC, so the status quo, at least statutorily, was maintained. The Council's
internal procedures were revised to diminish EQC's controversial imacze, however.

1979

Sponsor Legislation Subject Purpose Status

Kraalen HB 680 Abolish EQC Retain MEPA; elimi- Killed.
nate EQC.

Hager SB 246 Change com- Remove public mem- Killed.

position of  bers, governor's
EQC; change representative;
name change image.
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1979 (Continued)

Sponsor Legislation Subject Purpose Status
Roskie/ SB 506 Agency Prohibit expansion Killed.
Natural decision- of agency decision-
Resources making making; authorize
Committee authority EQC to review legis-
lation for potential
impacts.

Comment: Again, the legislature did not reach agreement on a new role for EQC.
It did direct EQC to conduct three interim studies: one on bentonite development
(HJR 51), another on natural resource permit procedures (HJR 60), and another

on promotion of environmentally sound natural resource industries.

1981
Sponsor Legislation Subject Purpose Status
Kemmis HB 682 Abolish EQC  EQC's present Killed.
function no longer
viable.
Dover SB 282 Energy and Expand role of EQC Killed.
Natural as adjudicator of
Resources complaints on
Council resource issues.
Quilici HB 398 Alternative Give legislative Enacted.
HB 801 Energy oversight of the
Program program through
EQC.

Comment: Again, both efforts to expand EQC's authority and to abolish it were
rejected by the 1981 Legislature. A consensus that EQC needed new membership

and a renewed sense of direction prevailed, however. EQC's recommended legislation
on small-scale hydro-electric development received favorable consideration as did

a resolution on rerefined oil; however, other EQC legislative recommendations

(HJR 51, HB 506, HB 373) did not fare as well.

The past ten years of legislative activity regarding MEPA and EQC reveal little
consensus over their roles. Yet this legislative history identifies what past
legislatures have not wanted MEPA and EQC to be. The Environmental Quality Council
was established in an era when legislative oversight of government activities was
not as popular as it is today. Yet it appears to be a vehicle by which oversight

of Montana's natural resource, energy, and environmental programs may be effectively
implemented, given proper direction by Council members, the public, and the
Legislature as a whole.



