MONTANA
ENVIRONMENTAL
POLICY ACT




Montana

Environmental Quality Council
1995-1997

House Members Senate Members

Vicki Cocchiarella Vivian Brooke
Dick Knox William Crismore
Scott Orr Steve Doherty
Bill Ryan Lorents Grosfield
Debbie Shea Ken Mesaros

Bill Tash Jeff Weldon

Public Members Governor’s Representative

Jerry Noble Glenn Marx
Jerry Sorensen

Jeanne-Marie Souvigney

Greg Tollefson

EQC Staff

Todd Everts, Legislative Environmental Analyst
Sally Melcher, Administrative Assistant

_Maureen Theisen, Research & Publications Assistant
Michael S. Kakuk, Staff Attorney

Kathleen Williams, Resource Policy Analyst




DISCLAIMERS

The MEPA Handbook should not be used as a legal reference. When in doubt,
always refer to the statute (75-1-201) or your agency MEPA administrative rules.
When making any legal judgements on adequacy or procedure completeness
always consult your agency legal staff.
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Preface

Under the Montana Environmental Policy Act (MEPA), the staff of the
Environmental Quality Council (EQC) has a statutory responsibility to assist state
agencies in MEPA implementation and compliance. MEPA compliance in general
has become a high profile process. State agencies have come under intense '
public scrutiny when grappling with complex MEPA issues that have significant
environmental, economic, and public policy implications. The public generally has
become highly sophisticated in calling state agencies to task for MEPA non-
compliance. ,

In response to heightened public awareness and involvement in the MEPA
process, many state agencies have recently renewed their efforts to re-educate
personnel, re-prioritize programs and procedures, and revitalize their MEPA
compliance strategies. The EQC staff has received numerous requests from state
agencies for MEPA compliance assistance.

In order to better serve these agencies and to fulfill its own statutory
responsibilities under MEPA, the EQC has initiated a long-term MEPA
implementation project. A major component of this project is the development of
a MEPA agency training seminar and handbook to assist both veteran and new
agency personnel in MEPA implementation.

The MEPA Handbook is designed to function both as a training aid and a
desk-top reference. Future periodic updates, clarifications, and MEPA
implementation tips will supplement the three-ring binder handbook. The
handbook is a culmination of efforts on the part of state and federal agency
personnel, concerned citizens, legislators, and EQC staff. Suggestions,
clarifications, and/or criticisms are always welcome.

Should you have any questions on the environmental review process do
not hesitate to contact anyone at the EQC. It is our hope that the EQC be
viewed as a MEPA process resource. It is the EQC’s top priority to assist state
agencies in utilizing the MEPA process to make better and more efficient
decisions.

Environmental Quality Council
Room 106
State Capitol
Helena, Montana 59620
(406) 444-3742
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AcTiON

An "action” means an activity that is
undertaken, supported, granted, or approved by a
state agency. Examples of state governmental
actions include:

(1) Projects or activities undertaken by a
state agency:
o highways/roads
o wildlife enhancement
o state timber sales
o land acquisition
o development of a
management plan
o legislation

o state building
projects

o state park
development

o rule-making
activities

(2) Projects or activities supported or funded by
a state agency either singly or in
combination with one or more other state
agencies through:

o contract o loan

o grant o any other form

o subsidy of funding
activity

(3) Projects or activities involving a grant of
entitlement or approval by a state agency:
o grazing lease o water pollution
o cloud seeding permit discharge permit
o hard rock mining o roadside zoo

operations permit permit
o licensing of water o0 meat packing
well contractors plant license

Note: for further clarification of the term
"action" see MEPA Model Rules Section Il (1).

ADMINISTRATIVE
ACTIONS

An exempt action not requiring
review under MEPA that involves routine,
clerical or similar functions of a department,
including but not limited to administrative
procurement, contracts for consulting services,
and personnel actions. (MEPA Model Rules
Section Il (5) (b))

ALTERNATIVE

A course of action or an alternate
approach that would appreciably accomplish
the same objective or result as the proposed
action. A viable or reasonable alternative is
one that is realistic, technologically available
and bears a logical relationship to the proposal
being evaluated. There are three interrelated
and conjunctive categories of "alternatives”:

(1) Project-Oriented Alternatives- Those
alternatives not incorporated into a proposed
action by the applicant or agency prior to
preparation of the environmental document.
These include:

o design parameters
0 mitigation measures
o other control measures

(2) "No Action" Alternative- The "no action”
alternative requires either an analysis where
there is no change from the current status quo
or an evaluation of environmental conditions
where the proposed action does not take place.
The "no action” alternative provides a baseline
condition or point of reference for evaluating
environmental effects.

(Continued on next page)




ALTERNATIVE
(Continued)

(3) Programmatic Alternatives- For state initiated

programs or series of actions the governmental
entity must generate alternatives that evaluate
different programs or series of activities

that would accomplish other objectives or

a different use of resources.

For further clarification of the term "alternative,”
see MEPA Model Rules Section Il (2).

AGENCY

Any state governmental body, office,
department, board, quasi-judicial board, council,
commission, committee, bureau, section or any
other unit of state government that can take
actions.

APPLICANT

An "applicant” is a person or any other
entity who applies to an agency for a grant, loan,
subsidy, or other funding assistance, or for a
lease, permit, license, certificate, or other
entitiement for use or permission. (Model Rule I
(4)).

CATEGORICAL -
EXCLUSION

A type of action specified in the MEPA
Model Rules which does not individually,
collectively, or cumulatively require an EA or EIS
as determined by rulemaking or programmatic
review and adopted by an agency (Model Rule I
(5)). Examples of categorical exclusions include:
o installation of
traffic signals
O rest area improvements
o highway safety improvements

COMPENSATION

The term "compensation” refers to the
replacement or provision of substitute
resources or environments to offset an impact
on the quality of the human environment. For
purposes of determining the significance of
impacts, compensation may not be considered.
(MEPA Model Rule Il (6)).

CUMULATIVE
IMPACTS

Generally stated, "cumulative impacts”
are impacts which may be negligible or minor
for a specific project or action under
consideration, but collectively (many similar
projects or actions) or incrementally may result
in significant impacts.

Specifically, under the MEPA Model
Rules, the concept "cumulative impacts” refers
to the collective impacts on the human
environment of the proposed action when
considered in conjunction with other past and
present actions related to the proposed action
by location and generic type. Related future
actions must also be considered when these
actions are under concurrent consideration by
any state agency through pre-impact statement
studies, separate impact statement evaluation,
or permit processing procedures (MEPA Model
Rule 11 (7)).

DIRECT IMPACTS

Direct or primary impacts are those that
occur at the same time and place as the
triggering action. Direct impacts typically occur
at a project site where there is a direct cause
and effect relationship. An example of a direct
impact would be the loss of vegetation caused
by earth removal for new road construction.
Direct or primary impacts are generally easier to
detect and measure than secondary or
cumulative impacts.




EMERGENCY ACTIONS

"Emergency Actions” are those that an
agency may take or permit in an emergency
situation without preparing an EIS. Emergency
actions must be limited to those actions
immediately necessary to control the impacts of
the emergency.

Note that within 30 days following the
action, the agency must document the need for,
and the impact of, the emergency action.
Emergency actions are actions that include, but
are not limited to:

(1) projects undertaken, carried out, or
approved by the agency to repair or restore
property or facilities damaged or destroyed
as a result of a disaster when a disaster
has been declared by the governor or other
appropriate governmental agency;

(2) emergency repairs to public service
facilities necessary to maintain service; and

(3) projects, whether public or private,
undertaken to prevent or mitigate
immediate threats to public health, safety,
welfare, or the environment.

(MEPA Model Rules Sections Il (8) and XIX)

ENVIRONMENTAL
ASSESSMENT (EA)

An environmental assessment is a written
analysis of a proposed action to determine
whether an Environmental Impact Statement (EIS)
is required or to serve one or more of the
following purposes:

o to ensure that the agency uses the natural and
social design arts in planning and decision-
making;

o to assist in the evaluation of reasonable
alternatives;

o to develop conditions, stipulations or
modifications to be made a part of a proposed
action

o to determine the need to prepare an EIS
through an initial evaluation and determination

of the significance of impacts associated
with a proposed action;

o to ensure the fullest appropriate opportunity
for public review and comment on a
proposed action;

o to examine and document the effects of a
proposed action on the quality of the human
environment; and

o to provide the basis for public review and
comment whenever statutory requirements
do not allow sufficient time for an agency
to prepare an EIS.

(MEPA Model Rules 1l (9) and 11l (2)).

ENVIRONMENTAL

ASSESSMENT
CHECKLIST

An environmental assessment checklist
is a standard form of an EA developed by an
agency for actions that generally produce
minimal impacts. The environmental
assessment checklist must meet all preparation
and content requirements for environmental
assessments under the MEPA Model Rules (V &
V1) and serve any of the purposes of an EA
noted in Rule Il (2) (a).

ENVIRONMENTAL

IMPACT STATEMENT
(EIS)

An EIS is a detailed written statement
required by MEPA (section 75-1-201, MCA)
which, in general, contains a description of the
proposed action, its physical setting, potential
impacts the action may have on the human
environment, ways to minimize the impacts,
and a discussion of reasonable alternatives
including the no action alternative. The EIS
also serves as a public disclosure of agency
decision-making. For a more detailed
explanation of the requirements for an EIS see
section 75-1-201, MCA and the MEPA Model
Rules, Rule lI, VI, IX -XXVI. Note that there
are several forms of Environmental Impact
Statements:




ENVIRONMENTAL

IMPACT STATEMENT
(Continued)

(1) Draft EIS-- this is a preliminary detailed
written statement that facilitates public
review and comment. For a more detailed
explanation see section 75-1-201, MCA,
and the MEPA Model Rules, Rule 1X.

(2) Final EIS-- this is a completed, detailed
written statement consisting of a summary
of major conclusions and supporting
information from the draft EIS, responses to
substantive comments received on the draft
EIS, a list of all sources of written and oral
comments on the draft EIS and any
revisions made to the draft EIS. The Final
EIS must also include any recommendation,
preferred alternative, or proposed action
together with an explanation of the reasons
for making that decision. For further
clarification note 75-1-201, MCA, and the
MEPA Model Rules, Rule XI.

(3) Joint EIS-- this is an EIS that is prepared
jointly by more than one agency, either state
or federal, when agencies are involved in the
same or a closely related proposed action.
For further clarification note MEPA Model
Rules, Rules XV and XVI.

EXEMPT ACTIONS

A category of actions that do not require
review under MEPA because of their special
nature. Exempt actions include:

o administrative actions;

0 minor repairs and maintenance of existing
facilities;

o investigation and enforcement activities;

0 ministerial actions; and

0 actions that are primarily social or economic in
nature.

(MEPA Model Rule Il (5)).

ENVIRONMENTAL

QUALITY
COUNCIL (EQC)

The EQC is an agency of the legislative
branch of state government. Created in 1971
by the Montana Environmental Policy Act
(MEPA), the EQC coordinates and monitors
state policies and activities that affect the
quality of the human environment. The EQC
does not have any regulatory power. It serves
exclusively in an advisory capacity. Thirteen
Montana citizens make up the EQC. Four are
state senators; four are state representatives;
four are members of the public; and one, a non-
voting member, represents the governor. The
EQC is designed to be bipartisan. For further
clarification note 75-1-301 et. seq., MCA.

Human
ENVIRONMENT

The "human environment” includes, but
is not limited to biological, physical, social,
economic, cultural, and aesthetic factors that
interrelate to form the environment. As the
term applies to the agency’s determination of
whether an EIS is necessary (see MEPA Model
Rule 11l(1)), economic and social impacts do not
by themselves require an EIS. However,
whenever an EIS is prepared, economic and
social impacts and their relationship to the
biological, physical, cultural and aesthetic
impacts must be considered. (MEPA Model Rule
11 (12)).

LEAD AGENCY

The single state agency that has
primary authority for committing the
government to a course of action or the agency
designated by the governor to supervise the
preparation of a joint environmental impact
statement or environmental assessment. (MEPA
Model Rule Il (13)).

Vi
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MINISTERIAL ACTION

An exempt action under MEPA in which
the agency exercises no discretion, but rather
acts upon a given state of facts in a prescribed
manner.

An example of a ministerial act would be
the issuance of a fishing license. If a specific
person qualifies as a resident of Montana, if the
prescribed fee has been paid, and all other
conditions have been met ( e.g., license quotas,

no past criminal fisheries activities, etc.) a license
must be issued. The agency has no discretion and

is acting in a prescribed manner when it issues
the license. Therefore, the act of "issuance” is
not reviewed under MEPA.

The agency, however, does not act
ministerially when it descretionally makes a

decision as to the number and types of licenses it

issues. This act (e.g., the act of promulgating

fishing regulations) is technically subject to MEPA

review. (MEPA Model Rules Section Il (5) (e)).

MITIGATED EA

As an alternative to preparing an EIS on a

proposed action that has significant impacts, a

state agency may prepare a "mitigated” EA if the

significant impacts appear to be mitigable below
the level of significance through design, or
enforceable controls or stipulations or both
imposed by the state agency or other agencies.
In order for a "mitigated” EA to suffice, the
agency must insure that: (1) all impacts have
been identified; (2) all impacts can be mitigated
below the level of significance; and (3) no
significant impact is likely to occur. The agency
can not consider compensation for purposes of
determining that impacts have been mitigated
below the level of significance. (MEPA Model
Rules Sections Il (4), V (2) and VI (4)).

MiTIGATION

"Mitigation” is a measure(s) designed to
reduce or prevent undesirable effects or
impacts of the proposed action. The mitigation
measure(s) must be enforceable by the agency
or by some other government agency.
Specifically, mitigation under the MEPA Model
Rules means:

o avoiding an impact by not taking a certain
action or parts of an action;

o minimizing impacts by limiting the degree or
magnitude of an action and its
implementation;

o rectifying an impact by repairing,
rehabilitating, or restoring the affected
environment; or

o reducing or eliminating an impact over time
by preservation and maintenance operations
during the life of an action or the time
period thereafter that an impact continues.
(See MEPA Model Rules 1l (14) and V (2)(h))

NATIONAL

ENVIRONMENTAL
POLICY ACT (NEPA)

The federal counterpart of MEPA which
applies only to federal actions.

PRIMARY IMPACT
See Direct Impacts

PROGRAMMATIC
REVIEW

An analysis (EIS or EA) of the impacts
on the quality of the human environment of
related actions, programs, or policies.

(MEPA Model Rule Il (15))
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RESIDUAL IMPACT

An impact that is not eliminated by
mitigation. (MEPA Model Rule Il (16))

ScorE

"Scope" is the range of reasonable
alternatives, mitigation, issues, and potential
impacts to be considered in an EA or EIS. The
term "scoping” is the process that an agency
goes through in order to define the scope of the
environmental review document.

(MEPA Model Rule Il (17)).

SECONDARY IMPACT

An impact to the human environment that
may be stimulated or induced by or otherwise
result from a direct impact of the action.
Secondary impacts are those that occur at a later
time or distance from the triggering action.

For example, a 100 acre parking lot is
being proposed in prime purple orangutan habitat.
The direct or primary impact will be a loss of 100
acres of purple orangutan habitat. The secondary
impact may be a decrease in purple orangutan
populations over time. (MEPA Model Rule I
(17)).

SIGNIFICANCE

"Significance" as used in MEPA is a
process of determining whether the impacts of a
proposed action are serious enough to warrant
the preparation of an EIS. - "Significance" as it is
applied requires state agencies to evaluate the
proposed action’s potential direct, secondary and
cumulative impacts in terms of context (place or
location) and intensity (scope or magnitude). An
impact may be adverse, beneficial or both. If
none of the adverse impacts are significant, an
EIS is not required. Note, however, an EIS is
required if an impact has a significant adverse
effect, even if the agency believes that the effect
on balance will be beneficial. The MEPA Model
Rules provide the following context and intensity
criteria that must be considered in determining
the significance of each impact on the quality of

the human environment:

o severity, duration, geographic extent,
and frequency of occurrence of the impact;

o the probability that the impact will
occur if the proposed action occurs; or
conversely, reasonable assurance in keeping
with the potential severity of an impact that
the impact will not occur;

o growth-inducing or growth-inhibiting
aspects of the impact, including the
relationship or contribution of the impact to
cumulative impacts;

o the importance to the state and to
society of each environmental resource or
value that would be affected;

o any precedent that would be set as a
result of an impact of the proposed action
that would commit the agency to future
actions with significant impacts or a decision
in principle about such actions; and

o potential conflict with local, state, or
federal laws, requirements, or formal plans.
(MEPA Model Rule V).

TIERING

"Tiering" refers to the coverage of
general matters in broader environmental
review documents with subsequent narrower
statements or environmental analysis
incorporating by reference the general
discussions and concentrating solely on the
issues specific to the statement subsequently
prepared.

viii
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* MEPA Implementation Project

* Training Goals/Objectives/
Themes

* Handbook Content Summary




Background

Upon its enactment, the Montana
Environmental Policy Act (MEPA) created
a thirteen member Environmental Quality
Council (EQC). The EQC is a legislative
agency that coordinates and monitors
state policies and activities that affect
the quality of the human environment.
While legislative status has given the
EQC an advisory role without regulatory
authority, it has insured the EQC’s
independence and non-partisan status in
promoting effective MEPA
implementation. Since 1971, EQC staff
and council members have worked
closely with state agencies to encourage
proper implementation of MEPA. Each
natural resource agency now operates
under uniform rules specifying procedures
for the environmental review of proposed
state actions (see cross-reference index
for rule citations in Appendix B).

Although the Legislature has not
made major revisions to MEPA since its
passage, agency implementation has
been a dynamic process. An ever-
changing regulatory environment coupled
with significant personnel turnover in
some agencies over the years has
resulted in a lapse of institutional memory
as to how to effectively implement
MEPA'’s requirements.

In 1991, the Legislature allocated
the EQC additional personnel in order to
better assist state agencies in MEPA
implementation and compliance. The
EQC staff has embarked on a
comprehensive long term agency MEPA
implementation and training process.
Instead of constantly reacting to MEPA
distress calls or reviewing and critiquing
agency MEPA process implementation

The MEPA Implementation Project

after the fact, we decided to take a
proactive approach and train state
agency personnel in proper, effective,
and efficient MEPA implementation.

Why a proactive approach?
Because up front training leads to
informed and successful agency
decisions, enhances agency credibility
with the public, decreases mistakes
that can lead to legal challenges, and
increases efficiency which in turn
decreases state administrative costs.
The bottom line is that up front
education saves time and money and
leads to informed decisions.

The goal of this project is to to
assist state agency personnel in
effectively and efficiently implementing
the Montana Environmental Policy Act.

Project Description

The MEPA implementation
project consists of five elements:

(1) Meet with state agencies to set up
internal agency training programs.

(2) Publish and distribute a MEPA
process handbook and desk-top
reference for state agency personnel.

(3) Conduct EQC staff facilitated
training seminars on general MEPA
implementation.

(4) Revise and computerize the EQC
document review system so that every
MEPA document the EQC receives is
recorded and indexed on a data-base




system. Each document will be reviewed
by staff with constructive feed-back
being provided to state agency personnel
when appropriate.

(5) Establish a permanent and fully
staffed MEPA liaison position within the
EQC to assist agency personnel with
MEPA implementation and compliance
problems.

(6) Establish the George Darrow MEPA
Award to be presented by the EQC to
honor state agency excellence in
implementation of the Montana
Environmental Policy Act.

Project Updats

As of the printing of this second
edition, we have trained 391 state
agency personnel from the Departments
of Health and Environmental Sciences,
Fish, Wildlife, and Parks, Natural
Resources and Conservation, and State
Lands. Department of State Lands
Forestry Division and Fish, Wildlife, and
Parks have each developed their own
internal training programs. Over four
hundred MEPA Handbooks are now in
circulation. Our MEPA document review
system is fully computerize and the
MEPA staff liaison position is in place
providing constructive feed-back on
agency MEPA documents. In November
of 1992 the Council awarded the first
George Darrow MEPA award to the
Forestry Division of the Department of
State Lands for its commitment and
innovation in MEPA compliance.




MEPA IMPLEMENTATION
PROJECT ELEMENTS

(1) Internal Agency Training
Programs

(2) The MEPA Handbook

(3) EQC General MEPA Training
Seminars

(4) EQC Document Review System
(5) EQC MEPA Liaison

(6) George Darrow MEPA Award

Figure 1




MEPA Training Goals/Objectives/Themes

Training Goals

The MEPA training seminar has
two goals. By the end of the seminar
you will:

(1) Know what MEPA requires; and

(2) How to effectively use MEPA as a
problem solving tool.

This training seminar will demonstrate
that MEPA is not another paper-pushing,
jump through the hoops bureaucratic
exercise. It is a legitimate tool that you
can use to arrive at a sound and
defensible decision. We want you to
leave this training seminar with the
understanding that MEPA is another tool
to put into your tool-kit to effectively and
efficiently carry out your job
responsibilities.

Training Objectives

So what will you actually learn
from the MEPA Training Seminar? By the
end of this seminar you will be able to:

(1) describe the purpose and meaning of
MEPA;

(2) determine whether the MEPA
environmental review process even
applies to the action you are
contemplating;

(3) make an informed decision as to
what level of environmental review is
appropriate for the action you are taking;

(4) conduct an environmental analysis;
(5) document (or write) that analysis;

(6) make reasonable conclusions as to
the level of public involvement that is
typically required and/or appropriate
under MEPA for the action you are
taking; and

(7) create a project record.

The training seminar will provide
you with a general overview of how to
comply with MEPA. This seminar will
not tell you how to best implement
MEPA; that is an agency decision that
only you can make. The EQC staff
does not have the expertise that you
have in your specific programs and is
not faced with making the day to day
decisions that you have to make. The
ultimate challenge for this training
seminar is to adapt the EQC’s broad
perspective on MEPA implementation to
your specific needs.

Training Seminar Themes

Themes that will be reinforced
throughout the training seminar include:

* Informed/Successful
Decisions

* No Surprises
* Agency Credibility

* Common Sense




MEPA GOALS-OBJECTIVES-
THEMES

Training Seminar Goals:
* Know What MEPA Requires

* How to Use of MEPA as an Effective Problem Solving Tool

Training Seminar Objectives:

Participants will be able to:
* Describe the Purpose and Meaning of MEPA

* Assess the adequate level of Public Participation
that is Typically Required and/or Appropriate

* Make a Determination as to Whether MEPA Environmental
Review is Required for a Particular Action

* Make an informed decision as to What Level of
Environmental Review is Appropriate for the Action Being
Taken

* Conduct an Environmental Review Analysis

* Document (or write) that Analysis

* Create a Project Record

Training Seminar Themes:
* Informed and Successful Decisions

* No Surprises
* Agency Credibility

* Common Sense
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MEPA Training Seminar Content

SECTION | - MEPA HANDBOOK
OVERVIEW

This section describes the MEPA
Implementation Project, explains the
training goals, sets out the performance
objectives of the training seminar and
introduces the seminar themes to be
referred to throughout the training
session. This section also describes the
training seminar content.

SECTION Il - THE MONTANA
ENVIRONMENTAL POLICY
ACT

This section introduces the guiding
principles and goals of the Montana
Environmental Policy Act through review
of the legislative history, statutory
analysis, and case law review. This
section also sums up the essential
meaning of MEPA.

SECTION Iil - GENERAL FRAMEWORK
FOR ENVIRONMENTAL
REVIEW

This section explores the problem-solving
mechanisms that MEPA intentionally
propels the reviewer to undertake. This
section discusses the importance of the
interdisciplinary approach required by
MEPA. It also introduces a general
framework of questions that should be
asked each time an agency takes an
action that may trigger MEPA.

SECTION IV - WHEN IS
ENVIRONMENTAL
REVIEW REQUIRED?

This section delineates what agency
actions are subject to MEPA review and

identifies those specific actions that are
exempt or excluded from MEPA review.

SECTION V - WHAT FORM WILL THE
ENVIRONMENTAL
REVIEW TAKE?

This section discusses the criteria that
agency personnel must use in
determining the type of environmental
review (EA, Mitigated EA, or EIS) that
will be performed.

SECTION VI - HOW IS THE
ENVIRONMENTAL
REVIEW PROCESS
ACCOMPLISHED?

This comprehensive section explains
and illustrates the fundamental
elements of the environmental review
process. It illustrates the substantive
similarities and differences between an
EA, Mitigated EA, and an EIS. It also
discusses how to: (1) draft a statement
of the proposed action; (2) identify
relevant issues related to the proposed
action; (3) formulate reasonable
alternatives to the proposed action; (4)
identify and analyze the impacts of the
proposed action; and (5) evaluate
appropriate mitigation measures.

SECTION Vil - WHAT LEVEL OF
PUBLIC INVOLVEMENT
IS APPROPRIATE?

This section discusses the procedural
requirements for pubic involvement. It
also provides a methodology for
determining the adequate level of public
involvement for a given activity.

It also explains the concept of scoping




MEPA Training Seminar Content (continued)

and how to devise a public
participation strategy for a proposed
action.

SECTION Vill - HOW CAN THE MEPA
DOCUMENT BE UTILIZED
IN AGENCY DECISION-
MAKING?

This section explains when a record of
decision (ROD) is required and what a
ROD should contain. It illustrates how a
typical environmental review document
can be used to make an informed
decision.

SECTION IX - MEPA ADMINISTRATIVE
MATTERS: THE
IMPORTANCE OF
MAINTAINING A
PROJECT RECORD

This section discusses why maintaining a
project record is important. It illustrates
how to efficiently construct and maintain
a project record.

APPENDIX A - THE MONTANA
ENVIRONMENTAL POLICY
ACT

This appendix is a copy of the Montana
Environmental Policy Act.

APPENDIX B - THE MONTANA
ENVIRONMENTAL POLICY
ACT MODEL AGENCY
ADMINISTRATIVE RULES

This appendix is a copy of the Montana
Environmental Policy Act Model agency
administrative rules adopted by most

state agencies in 1988. This appendix

also provides a cross reference table for
agency rule citations.

APPENDIX C - MODEL EA CHECKLIST

This appendix explains the
Environmental Assessment (EA)
Checklist process. It also provides a
model EA Checklist.

APPENDIX D - ENVIRONMENTAL
DOCUMENT CONTENT
CHECKLISTS

Agency administrative MEPA rules and
the statute require that environmental
review documents contain specific
review procedures. This appendix
compiles those legal requirements into
a checklist for each environmental
review document to help ensure that
the reviewer has not inadvertently
omitted any of those requirements.
Always refer to your administrative
MEPA rules to ensure the document
has meet your individual agency legal
requirements.

APPENDIX E - NEPA AND MEPA: A
COMPARISON

Appendix F analyzes the similarities and
differences between the National
Environmental Policy Act and the
Montana Environmental Policy Act.

APPENDIX F - MEPA CASE LAW

This appendix compiles all of the
Montana Supreme Court decisions on
MEPA as well as Attorney General
Opinions. It also includes brief
summaries for each opinion.




MEPA Training Seminar Content (continued)

APPENDIX G - MEPA AGENCY
PERSONNEL RESOURCE CONTACT LIST

This appendix compiles all the people in
state government who work with or
provide information for MEPA review.




* Historical Review of MEPA
and the Implementation
Process

* Purpose and Meaning of
MEPA

* The Connection Between
MEPA and Agency
Statutory and Regulatory
Mandates
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Historical Review of MEPA

Introduction

This subsection is designed to
provide a historical frame of reference for
MEPA implementation and compliance. It
reviews the legislative history, court
interpretations, and the historical agency
implementation of MEPA. The training
objective for this section includes a
working knowledge of legislative, judicial
and agency implementation history of
MEPA.

Legislative History

The Montana Environmental Policy
Act’s (MEPA) legislative history provides
an insightful perspective to what the 41st
Legislature and Montana citizens
perceived as priorities during the 1971
session. MEPA's legislative history also
clarifies, in a very limited way, what the
legislature’s goals and objectives for
MEPA were.

Concern for Montana’s
environment was self evident during the
1971 session of the state legislature.
Numerous bills and resolutions involving
littering, wilderness, a beverage container
tax, recycling, water quality, mine
permitting, and environmental protection
were introduced and debated. A
resolution for a new constitutional
amendment stating that all Montanans
have an inalienable right to a clean and
healthful environment was debated
during the ‘71 session and eventually
adopted and ratified in 1972.

While most of the other legislative
measures focused on specific, single,
environmental issues, MEPA addressed
the entire range of environmental
concerns and directed an integration and

coordination of various other
environmental policies, programs, and
responsibilities.

Although introduced and
debated intentionally as a separate bill
unto itself, MEPA was in reality one of
a number of interrelated bills concerning
environmental policy and protection.
One of its un-intentioned companion
bills--the Montana Environmental
Protection Act (cited hereafter as the
Protection Act) would have
substantively executed the policies set
forth in MEPA.

In its final form, the Protection
Act declared that "a public trust exists
in the natural resources of this state”
and that those "natural resources
should be protected from pollution,
impairment or destruction.” To
enforce this trust the Protection Act
would have allowed anyone, including
non-residents, to sue the state for
failure to perform any legal duty
concerning the protection of the air,
water, soil and biota and other natural
resources from pollution, impairment or
destruction.

The Protection Act generated
much public controversy. Newspapers
across the state ran articles on the
potential positive and negative impacts
of the bill. Committee reports
overflowed with polarized testimony
from the environmental community and
industry.

In contrast, MEPA engendered
little controversy. Viewed as an
innocuous and toothless policy
statement, MEPA was unanimously
embraced by Governor Anderson and
by mining, logging, agriculture and
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Legislative [History
(continued)

other industrial interests. The
environmental and conservation
community endorsed MEPA as a first step
to an enforceable environmental policy.

In hindsight, it is almost as if the
Protection Act unintentionally

operated as a wedge or icebreaker,
absorbing most of the political heat with
MEPA casually trailing behind in its wake.

The votes both in committee and
on the floor mirrored the political realities
each bill had endured. The Protection
Act received an adverse committee report
with a 6-5 do not pass vote. When
brought up on second reading in the
house, the Protection Act was killed by a
49-48 vote.

The Protection Act, had it become
law, would have enforced MEPA'’s
purpose to "encourage productive and
enjoyable harmony between man and his
environment, to promote efforts which
will prevent or eliminate damage to the
environment and biosphere and stimulate
the health and welfare of man." The void
left by the Protection Act’s absence
leaves questions to this day as to
whether the legislature-intended state
agencies to substantively enforce MEPA's
purpose and policies or only adhere to its
procedural requirements.

In contrast to the Protection Act’s
much contested demise, MEPA sailed
through third and final readings in both
the House, 101-0, and the Senate, 51-1.
The House accepted the Senate’s
amendments with a final vote of 99-0.
MEPA’s almost unanimous approval
would, on its face, appear to have

Historical Review of MEPA

reflected a true consensus on the
direction of the state’s environmental
policy.

However, at the end of the ‘71
regular session, MEPA’s $250,000
appropriation was quashed--leaving
Montana with an environmental policy
but no means to implement it. Later,
during a special legislative session in
the summer of 1971, and after much
debate, MEPA’s appropriation was
restored at a lower level-- $100,000.
The battle over MEPA'’s funding is likely
a better barometer of the political
climate surrounding its enactment than
the votes on the House and Senate
floors. As the major sponsor of MEPA
recently noted, a lofty policy without
money to implement it is merely a nice
bunch of words that have little effect.

Since MEPA'’s enactment,
successive legislatures have struggled
to achieve a consensus regarding the
role of MEPA in directing state
environmental policy. Proposed
legislation ranging from limiting the
scope and practical effectiveness of
MEPA, to expanding its breadth and
influence, was frequently introduced
and subsequently killed. Except for
some minor amendments in 1975,
1977, 1979, 1987, and 1989, the
Montana Environmental Policy Act of
today is identical to the 1971 version.
The past 21 years of legislative activity
scrutinizing MEPA reveals little
consensus except that the state’s
articulated environmental policy of
1971 still holds true for 1994.

12




Court [nterpretations

Since MEPA was first enacted, the
Montana State Supreme Court has
reviewed the Act and its implementation
only four times. This limited judicial
record leaves many interpretive questions
unanswered. The Supreme Court has
said that federal case law interpreting the
National Environmental Policy Act is an
appropriate guide in interpreting MEPA.

The District Courts have been
somewhat more active in interpreting
MEPA generating roughly 12 opinions.
These opinions are unpublished which
limits their precedent value. The
Attorney General’s Office has issued two
opinions.

This subsection briefly analyzes the
opinions of the Supreme Court. Copies
of these opinions and detailed briefs are
located in Appendix F. Do not rely on
this section for legal authority--refer to
the official opinions.

SUPREME COURT OPINIONS:

In its first case, Montana
Wilderness Association v. Board of Health
and Environmental Sciences (1976), the
Court looked at whether MEPA required
or authorized the state to incorporate the
broad environmental considerations
discussed in MEPA when it decides to
grant, deny, or condition the issuance of
a permit or license. That case concerned
the removal of sanitary restrictions on the
proposed Beaver Creek South Subdivision
in Gallatin County. The jurisdiction of the
department arose under the Sanitation in
Subdivisions Act, which requires DHES to
review proposed subdivision provisions
for water supply, sewage disposal and

Historical Review of MEPA

solid waste disposal. The department
prepared an environmental impact
statement triggered by the proposed
action of removing these sanitary
restrictions. Thirty days after the
issuance of the final environmental
impact statement, the department
issued a certificate removing the
sanitary restrictions on the plat. Just
prior to this, the Montana Wilderness
Association sought to enjoin the
department in district court, alleging
that the department’s environmental
impact statement was inadequate and,
as such, the department had failed to
comply with MEPA. The district court
compared the EIS with the
requirements set out in MEPA and
found that the procedure adopted by
the department had been wholly
inadequate to meet the standards
established in the statute.

The Montana Supreme Court
heard the case on appeal and on July
22, 1976, it affirmed the district
court’s decision. The court held that
the department was indeed required by
MEPA to conduct a comprehensive
review of the environmental
consequences of its decision, and that
the EIS prepared was procedurally
inadequate due to an insufficient
discussion and consideration of the full
range of environmental factors required
by MEPA. On December 30, 1976,
however, the court issued a second
opinion following a rehearing, and
completely reversed its earlier decision.

11w




Court Interpretations
Continued

In the December opinion, the court held
that the Sanitation in Subdivisions Act
dictates that the department act only in
accordance with those criteria specifically
expressed in that act: sewage, solid
waste and water supply. The court
reasoned that MEPA could not expand
the department’s review of subdivisions
beyond those specific criteria, since that
would create a conflict with legislative
policy of local control as expressed in the
Subdivision and Platting Act.

It remains unclear whether the
holding of this case will be limited to
those instances where a state versus
local control question exists.

Three years later, in Kaddillak v.
The Anaconda Co., 184 M 127, 602 P2d
147 (1979) the Court was asked to
decide whether the Montana
Environmental Policy Act requires an
agency to prepare an EIS on issuance of
a permit if the time frames within which
the permit decision must be made
preclude preparation and issuance of an
EIS. Following clear federal precedent,
the Court held that because this situation
constituted an irrecongilable conflict
between MEPA and the Hard Rock Mining
Act, an EIS would not be required. The
Court noted that where there is a clear
and unavoidable conflict in statutory
authority exists MEPA must give way.

The Court next tackled the issue of
what constitutes adequate alternatives in
Montana Wilderness Association v. Board
of Natural Resources and Conservation,
200 Mont. 11, 648 P.2d 734 (1982). In

Historical Review of MEPA

that case, the Montana Power
Company (MPC) filed an application for
certificate of environmental capatibility
and public need pursuant to the Utility
Siting Act (75-20-216), seeking
permission to construct and operate an
electrical transmission line from
Bozeman to Ennis to Dillon including a
spur from Ennis to Big Sky. The Board
of Natural Resources and Conservation
(BNRC) authorized MPC to construct
the line. The Montana Wilderness
Association and the Environmental
Information Center (MEIC) appealed
BNRC'’s decision to the District Court of
Lewis and Clark County. The District
Court affirmed the Board’s decision.

Among other issues, MEIC
argued that the draft and final
environmental impact statements were
inadequate as a matter of law for failing
to consider the need for and
alternatives to the transmission
facilities in the Upper Madison/Lower
Ruby valleys and at Big Sky; and for
failing to consider the "no action”
alternative.

The Court, referring to federal
case law, noted that while there was
no separate section in the EISs devoted
to the consideration of the need for and
alternatives to the proposed electrical
transmission lines serving the Upper
Madison and Lower Ruby valley area,
there is enough basic information in the
documents (i.e., statistics on needs,
exiting transmission line data, and
projections for additional demand) for
BNRC to reach an informed decision.
The Court went on to say that the
primary function of the EIS is to provide
the decision-maker with environmental
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Historical Review of MEPA

Court []m@[r[p)[r@ﬁ@ﬁn@[rng proposed action entails an irretrievable

Continued commitment of resources then an EIS is
required. Here, the lessee cannot carry

reports sufficiently detailed to allow a out any activities which would disturb
knowledgeable judgement and to allow the ground in anyway without prior
public feedback in the development of written approval of the Department.
that information. The Court could not The issuance of this lease therefore,
say that the Board’s decision was was not an irretrievable commitment of
arbitrary, capricious or clearly erroneous resources--no EIS was required.

in view of the EISs and documents that it
had before it.

In its most recent case, the
Supreme Court in North Fork Preservation
Association v. Department of State
Lands, 778 P.2d 862 (1989), was asked
to review the Department of State Land’s
(DSL) decision not to write an
environmental impact statement (EIS) on
an exploratory oil well. The Department
had approved an oil and gas lessees’
operating plan which called for drilling an
exploratory well on a leased tract of state
school trust land. The central
issue before the court was at what stage
in the oil and gas lease process is an EIS
on development legally required? The
court held that the district court
incorrectly concluded that full field
development of oil and gas was but a
number of successive steps set into
irreversible motion by the issuance of a
lease thus requiring the preparation of an
EIS. The Supreme Court noted that
overall impacts of full-field development
are not at issue. The proposed
project/action under consideration is the
drilling of one exploratory well on one
lease tract.

The Court noted that an EIS is
required at the point of permitting oil and
gas development only at the "go/no go”
state of oil and gas development. If the

13




Historical Review of MEPA

Review of Agency
MEPA Implementation

Although the Act has not changed,
agency implementation of MEPA has
been a dynamic process. Changes in
MEPA procedures have been instituted to
meet agency needs, to accommodate
direction from changing administrations,
and to answer the concerns of the public
and of project sponsors.

Since MEPA’s enactment, the
executive branch has reviewed and
revised its MEPA Rules three times-- in
1976, 1980, and 1988. The
Environmental Quality Council (EQC) has
received thousands of environmental
review documents from state agencies
since 1972" (see figure 3). In MEPA's
first year of existence, 64 environmental
impact statements (EIS) were produced.
By 1973, state agencies reached the
apex of EIS production--issuing 126 of
the documents. The volume of
documents produced in these early years
represents an attempt at good faith
compliance by most agencies.

As of September 1992, state
agencies have produced roughly 349
EISs. The trend over time has been to
produce fewer EISs and more
environmental assessments (EA)
(formerly known as a "preliminary
environmental review or PER"). This
downward trend in EIS production cannot
be attributed to any one factor.

The conditioning of permits to mitigate
adverse impacts, allocation of costs
between the agency and applicant,

political concerns, more

Environmental Review Documents

Received by EQC
500

~EIS +Other

Number of Environmental Review Documents

72

Time

Figure 3.

The EQC staff is still in the process of entering
roughly 3,500 MEPA documents received from
state agencies since 1972 onto a computer data
base. Note that this figure is only a record of
those documents the EQC has received; the
number of documents state agencies may have
actually produced is probably larger. Although
state agencies are required by MEPA to submit all
environmental review documents to the EQC, this
practice is not always followed. The term
"environmental review documents” includes EISs
(final and draft), EAs (draft and final), Mitigated

EAs, PERs, AIDs, and Records of Decision.

14




Historical Review of MEPA

Review of Agency
MEPA [Implementation
(continued)

comprehensive requirements for EISs,
and the subjective nature of the criteria
for determining whether an adverse
impact is "significant” all have
contributed to agency decisions to
prepare EAs rather than EISs.

Although figure 3 provides a
general understanding of how agencies
over time have implemented the types
and numbers of environmental review
documents have changed over time, it
reveals nothing about how agency
personnel have historically utilized those
documents in the agency decision-making
process. Has MEPA actually contributed
to making better decisions or has it been
treated as a proforma exercise. One of
the major motivations behind the
promulgation of the current MEPA Rules
by the executive branch in 1988 was to
make environmental review documents
more useful to decision-makers and the
public.

After fours years of
implementation it is time to assess
whether the current MEPA Rules have
indeed encouraged informed and
hopefully better decisions. During the
training seminars, EQC staff will be
informally soliciting your experiences with
MEPA and the agency decision-making
process.

Upon completion of the MEPA
training process for executive branch
agencies subject to MEPA'’s statutory
mandates, the EQC will facilitate a series
of intensive discussion sessions with
agency personnel and interested

organizations and citizens to explore
whether the MEPA Rules accurately
and fully describe how the
environmental review process is
currently administered.
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Purpose and Meaning of MEPA

Introeduction

The "Purpose and Meaning of
MEPA" subsection is designed to expose
you to the language of the statute and
increase your understanding of the
reasoning behind MEPA's requirements.
Training objectives include: (1) reviewing
and discussing the organization of MEPA;
(2) examining MEPA's statutory
language; (3) distilling MEPA’s twin
objectives; and (4) discussing the fully
informed decision-maker concept.
Throughout this subsection, instructors
will be referring to the MEPA statute
which is located in Appendix A, page A-
1.

Statute Organization

Intentionally patterned after the
National Environmental Policy Act
enacted in 1969, MEPA includes three
distinct parts (see figure 4). Part 1 is the
policy or "spirit” of MEPA. Specifically,
Part 1 establishes a policy for "a
productive and enjoyable harmony
between man and his environment™ and
requires state government to coordinate
state plans, functions, and resources to
achieve various environmental, economic,
and social goals. It also establishes that
each person is entitled to a healthful
environment and has a responsibility to
enhance and preserve the environment.
Part 1 has no legal requirements but the
policy and purpose provide guidance in
interpreting the statute.

Part 2 contains the requirements of
MEPA, or stated another way, the
"letter”

of the law. Part 2 is the nuts and bolts
of the Act. It requires state agencies to
carry out the policies in Part 1 through
the use of a systematic,
interdisciplinary analysis of state
actions that have an impact on the
human environment.

Part 3 of the Act establishes the
Environmental Quality Council and
outlines its authority and
responsibilities.

The Act itself is not an
intimidating piece of legislation.
Discounting Part 3, MEPA is only six
and one-half pages in length. The Act
has a very readable format. If you
haven’t done so already, take 15
minutes at work and read it. That 15
minute reprieve from the daily grind will
be invaluable in explaining the
philosophy, reasoning, and justification
behind the legal constraints that MEPA
dictates.

Statutory Language Review

Reviewing MEPA'’s statutory
language is useful in dispelling incorrect
perceptions about what the Act intends
and requires (see Figure 5). MEPA is
not a statute controlling or setting
regulations for any specific land or
resource use. It is not a preservation,
wilderness, or anti-development Act. It
is not a device for throttling industrial
or agricultural development. If
implemented correctly and efficiently,
MEPA should encourage and foster
economic development that is
environmentally and socially sound.

16




MEPA STATUTORY
ORGANIZATION

PART 1: Purpose and Policy

Establishes a policy for "a productive and enjoyable
harmony between man and his environment” and
requires state government to coordinate state plans,
functions, and resources to achieve various
environmental, economic, and social goals; it further
notes that each person is entitled to a healthful
environment and has a responsibility to enhance and
preserve the environment.

PART 2: Environmental Review
Requirements

Sets out requirements for state agencies to
carry out the above policies through the use of a
systematic, interdisciplinary analysis for those
state actions that have an impact on the human
environment.

PART 3: Creation of the EQC

Establishes a legislative agency--the
Environmental Quality Council and outlines its
authority and responsibilities.

Figure 4 17



MEPA MISCONCEPTIONS
AND REALITIES

WHAT MEPA IS NOT:

* Preservation
* Wilderness
* Anti-Development

* Regulatory

WHAT MEPA IS:

* Balance Between People and Their
Environment

* Custodial and Trustee Responsibilities

* Utilitarian

Figure 5 18



Purpose and Meaning of MEPA

Statutory Language Review
(continued)

MEPA does suggest that there be a
balance between
people and their

environment,
between
population and
resource use, and
between short
term use and long

term productivity.

MEPA further acknowledges that each
generation of Montanans has a custodial
responsibility concerning the use of the
environment. It notes that Montanans
are trustees of the environment for future
generations. MEPA suggests a utilitarian
philosophy. Utilitarian terms such as
"human environment,” "productive”,
"beneficial uses,” "high standards of
living" and "life’s amenities” were
intentionally inserted in the purpose and
policy of the Act. MEPA truly is a
"balancing act" Act.

MEPA’s Twin Objectives

MEPA has two central
requirements:

(1) consider the environmental and
human impacts of the agency’s proposed
action; and

(2) insure that the public is informed of,
and participates in the decision-making
process.

(see figure 6).

MEPA's first objective requires the
agency to conduct an honest, unbiased,
scientifically-based full disclosure of all
relevant facts concerning impacts on
the human environment. This is
accomplished through a systematic
interdisciplinary approach that insures
the integrated use of the natural and
social sciences and the environmental
design arts in planning and
decisionmaking. Such an
interdisciplinary approach is mandated
by MEPA.

MEPA’s second objective-- public
participation-- compels state agencies
to involve the public through each step
of the decision-making process. This is
accomplished by:

(1) telling the public what the
proposed action is up front (purpose
and need):

(2) seeking comments on the
proposed action (scoping);

(3) writing a statement (EA or EIS)
that documents and discloses the
impacts of the proposed action and
considers reasonable alternatives and
mitigation measures; and

(4) informing the public of what the
agency’s decision is and the
justification for that decision.

The underlying premise of the public
participation requirement is government
accountability. MEPA requires state
government to be accountable to the
people of Montana when it makes
decisions that impact the human
environment.
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MEPA"s TWIN OBJECTIVES

* Consider the Environmental and
Human Impacts of the Agency’s
Proposed Action; and

* Insure that the Public is Informed
of and Participates in the
Decision-Making Process.

Figure 6 20



The Fully Informed
Decision-Maker

One of the broader implied goals
of MEPA is to foster better decisions
and wise action by ensuring that relevant
environmental information is
available to public officials before
decisions are made and before actions
are taken. Take for example a solid
waste permit. What factors enter into a
decision to permit a landfill and how does
the MEPA process relate to these
factors? Note that Figure 7 below
illustrates that environmental
considerations are just one element of the
"decision bubble”. Legal constraints,
economic considerations, political
concerns, technical factors, etc. are all
competing concerns that influence
decisions. MEPA doesn’t require that

DECISION BUBBLE

Figure 7.

Purpose and Meaning of MEPA

the decision be made on the basis of
the environmental bubble alone. Under
MEPA, if you can withstand the
political heat, abuse of the environment
can take place as long as you know
what damage will occur and provide the
public the opportunity to participate in
the process.

MEPA provides a process--
another tool in the daily vocational tool
box that can help ensure that
permitting and other actions that
impact the human environment are
informed decisions. Informed in the
sense that:

* reasonable alternatives are
evaluated;

* the consequences of the decision
are understood; and

* the public’s concerns are known.
As MEPA’s chief sponsor, former

Representative
George Darrow

recently noted,
the fundamental
premise of MEPA
is "common
sense." MEPA,
in his words "is a
think before you
act--Act." State
agencies are ¢
required to think (e

through their
actions before
acting.
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Nexus 'Be tween MEPA and Other Agency

Statutory Mandates

Introduction

The aim of this subsection is to
illustrate MEPA'’s role as it relates to
other agency statutory mandates.
Training objectives include: (1) examining
MEPA'’s broad coordination and interface
requirements; and (2) visualizing how
MEPA can be incorporated within other
agency statutory mandates.

MEPA’s Umbrslla

Requirements

Language in MEPA makes it clear
that the law was meant to change the
way in which agencies approached their
duties under other statutes. First, the
legislature directed that all policies,
regulations, and laws of the state are to
be interpreted and administered in
accordance with the policies of MEPA.
Secondly, agencies are to develop
methods and procedures for giving
appropriate consideration to "presently
unquantified environmental amenities and
values™ which previously had not been
weighed, along with economic and
technical factors. Finally, MEPA states
explicitly that policies and goals of MEPA
are supplementary to those set forth in
the existing authorizations of all state
agencies.

All of these directives are to be
pursued "to the fullest extent possible,”
and agencies are directed "to use all
practicable means, consistent with other
essential considerations of state policy,”
in achieving the goals of MEPA. Given
these sweeping mandates, it is as if the

policy statements and goals of MEPA
have been incorporated into the policy
of every other state statute. Only
where MEPA is in direct and
unavoidable conflict with another
statute may environmental concerns
play a subordinate role in agency
considerations, and such exceptions
must be narrowly construed. The
language "to the fullest extent
possible” creates a presumption that
MEPA applies, and an agency should
bear the burden of proving that it does
not.

The challenge, of course, is to
incorporate and implement MEPA'’s
broad policies within the context of
each agency’s statutory mandates.
Most agencies have taken a significant
step in that direction by adopting MEPA
Model Rules. These rules reiterate
MEPA’s umbrella requirements, noting
that in order to "fulfill the stated policy
of that act [MEPA], the agency shall
conform to the following rules prior to
reaching a final decision on proposed
actions covered by MEPA" (MEPA
Model Rule I). The MEPA Rules further
clarify how an agency must proceed
when statutory conflicts arise.

MEPA Model Rule XXI notes that
if there is a conflict between the MEPA
Rules and another provision of state
law that prevents the agency from fully
complying with MEPA and the MEPA
Model Rules, the agency must: (1)
notify the governor and the EQC of the
nature of the conflict; and (2) "suggest
a proposed course of action that will
enable the agency to comply to the
fullest extent possible with
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Né)(us Between MEPA and Other Agency
Statutory Mandates

MEPA’s Umbrella
Requirements (continued)

the provisions of MEPA." MEPA Model
Rule XXI further notes that it is the
responsibility of the agency to continually
"review its programs and activities to
evaluate known or anticipated conflicts
between the MEPA Rules and other
statutory or regulatory requirements.”
Each agency must "make such
adjustments or recommendations as may
be required to ensure maximum
compliance with MEPA and these rules”
(MEPA Model Rule XIlI (2), emphasis
added).

Obviously, the onus is on state
agencies to evaluate their own statutory
mandates and come up with a plan to
achieve maximum compliance with
MEPA. The MEPA Model Rules provide
the necessary flexibility for an agency to
effectuate its own blend of "maximum
compliance.”
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* MEPA as a Problem Solving Tool

* Environmental Review Framework
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MEPA as a Problem Solving Tool

Introduction

This subsection will illustrate that
MEPA is a problem solving tool with
universal application. Training objectives
include: (1) applying the MEPA process
to a typical problem; (2) understanding
MEPA'’s interdisciplinary approach
requirement; and (3) understanding the
role of the decision-maker.

Problem Solving

MEPA embodies the basic tenant
of problem solving: "think before you
act." MEPA requires up-front analysis
before an action is taken to identify
potential problems and issues that may
arise. Typically, a problem or need has
been identified. The agency responds by
proposing to take an action or series of
actions that would solve the problem or
meet the need. MEPA requires agencies
to generate and organize information
that:

(1) discloses the perceived need (or
problem);

(2) explains the agencies proposed
response (or solution) to the need (or
problem); :

(3) discusses alternative responses (or
solutions) to the need (or problem);

(4) analyzes the potential consequences
(impacts) of pursuing one alternative or
another in response to the need (or
problem); and

(5) discusses specific procedures for
alleviating or minimizing adverse
consequences (impacts) associated with
the proposed response (or solution).

Ideally, once the information is
generated and reviewed, a decision is
made as to which solution or response
is appropriate.

As noted earlier, the agency’s
decision might not be based solely on
the impacts revealed through the
environmental review process. Other
factors including political, technical,
economic, and social influences may
drive the decision. MEPA requires only
that the agency disclose the potential
consequences of its actions.

It is helpful in visualizing MEPA'’s
broad problem solving approach by
analyzing a situation that is outside
conventional MEPA application. Take
the infamous hypothetical of "why did
the chicken cross the road.”

Figure 9.
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Problem Solving
(continued)

Before the chicken can cross the road,
MEPA requires the chicken to
contemplate its action.

First, MEPA requires the chicken to
identify the perceived problem (the
chicken must get to the other side of the
road). MEPA requires the chicken to
explain why it must cross the road,
disclosing the purpose and need of its
action. Maybe the chicken wants to
cross the road "to get to the other side”
or because the road is there or possibly
because it is in need of the restroom that
happens to be on the other side of the
road. Whatever the reason, MEPA
requires the chicken to disclose and
document it.

Second, under MEPA, the chicken
must describe its proposed response or
solution (i.e., walking) to the perceived
need or problem of crossing the road.

Third, MEPA requires the chicken
to think about reasonable alternatives to
its proposed action of walking across the
road. It could crawl or run across the
road. It could fly over it or even dig a
tunnel under it. MEPA even requires the
chicken to contemplate doing nothing at
all--not crossing the road.

Fourth, MEPA requires that the
chicken contemplate its possible fate
when and if it decides to cross the road
by requiring the chicken to think about
the potential consequences (impacts) of
pursing one alternative or another.
Crawling may be more dangerous than
walking, running or flying, or digging a
tunnel. Digging a tunnel may take longer
and be more expensive than walking,

MEPA as a Problem Solving Tool

flying, or crawling. Flying may be
unrealistic because the chicken has
clipped wings. Not doing anything may
be the safest of all possible
alternatives. MEPA requires this type
of trade-off analysis.

Fifth, the chicken must think
about minimizing potential adverse
impacts associated with its proposed
action of walking across the road. The
chicken might think about wearing a
crash helmet to protect its head or
possibly an armored body suit.
Whatever the case, MEPA requires the
chicken to analyze potential mitigation
measures.

Finally, once the chicken has
thoughtfully considered the impacts of
its action and publicly disclosed that
thought process it may make its
decision on whether or how to cross
the road.

This absurd example exemplifies
that the basic elements of MEPA are in
fact some of the common sense
practical considerations that are taken
for granted and usually never verbalized
when each of us is faced with our own
mundane or not so mundane problems.
The only difference is that MEPA, by
law, requires the agency to verbalize
and document its thought process.

MEPA’s [nterdisciplinary
Approach

One of the fundamental tenants
of MEPA is that when confronted with
a problem or need that requires some
action that impacts the human
environment, agencies are required to
utilize a "systematic interdisciplinary
approach” to insure that multiple
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MEPA PROBLEM SOLVING

HYPOTHETICAL: Why did the Chicken Cross

the Road?

PURPOSE & NEED: To Get to the Other Side
PROPOSED ACTION: Walk Across the Road

ALTERNATIVES: * Run

* Fly
* Dig a Tunnel
* Do Nothing at all

CONSEQUENCES OF THE
PROPOSED AND ALTERNATIVES:

* Proposed Action-- Walk
consequences: too slow, potential for being
hit by a car, etc.
* Run
consequences: possible chicken heart
problems, potential for being hit by
car.
* Fly
consequences: flying hazards, less of a
potential for being hit by a car.

* Dig Tunnel

consequences: no potential for being hit by a
car, cost may be high, etc.

* Do Nothing:

-consequences: no cost, safe, chicken does
not get to the other side of the
road.

MITIGATION MEASURES: Cross Walk, Bridge, Crash Helmet, Full
Armored Body Suit

RECOMMENDATIONS: Run Across the Road Instead of Walk

Figure 10
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MEPA’s Interdisciplinary
Approach (continued)

perspectives and disciplines from the
natural and social sciences as well as the
environmental design arts are
incorporated in the agency’s analysis.
Simply put-- a collection of one, two,
three, four or more multi-disciplinary
minds analyzing an action is better than
one or two or more entrenched, narrowly
focused minds.

The intent behind this
requirement is to ensure that experts
trained in specific facets of the affected
human environment (i.e., wildlife
biologist, economist, hydrologist,
archaeologist, soil scientist, sociologist,
etc.) are all involved in the analysis.

Because MEPA requires that
agencies incorporate broad environmental
and human concerns into their decision-
making process, agencies must assimilate
or have at their disposal the necessary
interdisciplinary expertise to adequately
address those concerns. If the necessary
expertise cannot be found within the
agency, it must investigate other
resources (i.e., other agencies,
universities, consultants, etc.).

For simple actions with little or no
impact, one person, as opposed to an
interdisciplinary team, may be able to
adequately incorporate MEPA'’s
interdisciplinary requirements. As the
complexity and significance of the
impacts increase, so too must an
agency’s application of interdisciplinary
resources increase. Ultimately, like most
MEPA requirements, an agency must
make a subjective determination as to
what level of interdisciplinary effort is
appropriate under the circumstances.

Role of the Decision-Maker

The deciding officer, the person
whose responsibility it is to approve the
environmental review document and to
decide whether to undertake the
proposed action (e.g., grant permit,
construct facility), plays a critical role in
the MEPA process.

The deciding officer must be
someone different than the person(s)
writing the environmental review
document -- someone who has the
authority to make decisions on behalf
of the agency. While the individual
who fills the role of decisionmaker may
vary from agency to agency, or even
between programs within the same
agency, typically the decisionmaker is a
program manager, section head, bureau
chief, administrator or, in some cases,
even an agency director.

As the project leader for an
environmental review, it is your
responsibility to identify and
communicate to the decisionmaker
important issues that require a decision
as they arise throughout the
environmental review process. You
should start by meeting with the
decisionmaker early on in the process
to clearly define the decisions that the
decisionmaker must make, and to
decide upon the:

(1) appropriate level of MEPA review;
(2) proposed action and its benefits;

(3) appropriate scope and depth of
analysis and documentation; and,

(4) appropriate level of public
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Role of the Decision-Maker
(continued)

participation.

The decisionmaker, in turn, has the
responsibility to make himself/herself
readily available to the project leader, and
to make clear and timely decisions on the
issues listed above. By working together
to fulfill their respective roles, the project
leader and decisionmaker can achieve
MEPA'’s goal of ensuring fully informed
decisions.
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MEPA’s INTERDISCIPLINARY
APPROACH

/ Biologist \ Sociologist \ /Hydrologist\ {Economist \

+

C ]

DECISION-MAKER

Figure

11
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Introduction

This subsection will briefly
illustrate MEPA's logical framework for
environmental review. Each general issue
will be further refined later in the training
seminar. The training objective for this
subsection is learning the general
environmental review framework.

Environmental Review
Framewaork

MEPA and the MEPA Model Rules
provide a logical framework in which to
understand and evaluate the MEPA
process. Every time you think you might
be taking an action that potentially could
trigger the MEPA review process there
are five questions you should ask
yourself:

* When is Environmental Review
Required (or phrased differently-- when is
MEPA triggered)?

* What Form will the Environmental
Review Take? (EA, EIS, or something
else?)

* How will | Accomplish this
Environmental Review (or how do | go
about writing an environmental review)?
and

* What Level of Public Involvement is
required and/or Appropriate in the
Environmental Review Process? and

* How can the Environmental Review
Document be Utilized in Decision-making?

Environmental Review Framework

If you review these questions every
time a potential MEPA issue arises, you
will have a solid foundation from which
to start the MEPA process.
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GENERAL FRAMEWORK FOR
ENVIRONMENTAL REVIEW

When is Environmental Review Required?

What Form will the Environmental Review
Take? (EA, EIS, or some other form of
interdisciplinary review)?

How will | Accomplish this Environmental
Review (or how do | go about writing an
environmental review)?

What level of Public Involvement is Required
and/or Appropriate in the Environmental
Review Process? and

How can the environmental review document
be utilized in decision-making?

Figure 12
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* What is an "Action"?

* |s this an "Action” that is not
Subject to MEPA Review?

* Does this Action have an Impact on
the Human Environment?
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What is an "Action” as Defined by MEPA?

Introduction

There is a series of questions that
should be contemplated each time an
agency takes an "action.” These
questions are:

(1) Is this an "action™ as defined by
MEPA and the MEPA Model Rules?

(2) If it is, is the action exempt or
excluded from MEPA review?

(3) If the action is not exempt or
excluded, does the action impact the
human environment?

While there is no magic answer, this
logical framework should be of
considerable help in making a
determination as to whether MEPA
applies. This subsection will analyze
question #1 above. Training objectives
include: learning the definition of the term
"action” and discussing its application to
your particular agency.

"Action”
The term "action” is defined as:

* a project, program or activity directly
undertaken by the agency;

* a project or activity supported through
contract, grant, subsidy, loan or other
form of funding assistance from the
agency, either singly or in combination
with one or more other state agencies; or

* a project or activity involving the
issuance of a lease, permit, license,
certificate or other entitlement for use
or permission to act by the agency,
either singly or in combination with
other state agencies.

(MEPA Model Rule Il (1)) (see Figure
13).

If the project, program or activity
falls within the definition of the term
"action” then it is potentially subject to
MEPA review.
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DEFINITION OF THE
TERM "ACTION’

"Action” means:

* a project program or activity directly undertaken by the
agency;

Examples:
* wildlife enhancement projects
* Jand acquisition
* state timber sales
* rule-making activities

* a project or activity supported through a contract, grant,
subsidy, loan or other form of funding assistance from the
agency either singly or in combination with one or more
other State agencies; or

Examples:
* contract
* grant
* subsidy
* Joan

* a project or activity involving the issuance of a lease, permit,
license, certificate, or other entitiement for use or permission
to act by the agency, either singly or in combination with
other state agencies.

Examples:
* grazing lease
* cloud seeding permit
* roadside zoo permit

Cite: MEPA Model Rule Il (1)
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Introduction

The term "action™ as defined by
the MEPA Model Rules is very broad.
Almost any activity an agency takes fits
under this expansive definition and would
thus trigger the MEPA review process.
This subsection analyzes those situations
where certain types of actions are
exempt and excluded from MEPA review
(note figure 14). Training objectives for
this subsection include: identifying those
types of actions within your agency that
are potentially not subject to MEPA
review.

Excluded Actions

There is a category of actions that
seldom or never involve impacts that
individually, collectively or cumulatively
require an EA or an EIS-- although under
certain situations could conceivably have
such impacts. The MEPA Model Rules
recognize that this type of action could
be excluded from site-specific
environmental review and the need to
prepare either an EA or an EIS. State
agencies are provided with the option of
defining through rule-making or justifying
by programmatic environmental review
the types of actions that would be
categorically excluded and the reasons
or circumstances that warrant that
exclusion. Agencies are also required to
identify the circumstances that could
cause an otherwise excluded action to
potentially have significant environmental
impacts and to provide a procedure
whereby these situations would be
discovered and appropriately analyzed.

Is this an Action not Subject to MEPA Review?

X
%

Exempt Actions

There is a category of actions
that do not require any review under
MEPA because of their special nature.
Those actions include:

* administrative actions (routine
clerical or similar functions, including
but not limited to administrative
procurement, contracts for consulting
services or personnel actions);

* minor repairs, operations,
maintenance of existing facilities;

* investigation, enforcement, data
collection activities;

* ministerial actions (actions in which
the agency exercises no discretion but
rather acts upon a given state of facts
in a prescribed manner); and

* actions that are primarily social or
economic in nature and that do not
otherwise affect the human
environment.

If the proposed agency action fits
under any of the above categories then
it is exempt from environmental review.
Otherwise the action is subject to
MEPA review if it impacts the human
environment.
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SIX SITUATIONS WIHERE
NO ENVIRONMENTAL
REVIEW IS REQUIRED

actions that qualify for a categorical>
exclusion (fégm G Lo, Oovnged

administrative actions

minor repairs, operations, maintenance of
existing facilities

investigation, enforcement, data collection
activities etc.

M“Z'@i’“ 4

ministerial actions WV MM
| b

actions that are primarily social or economic
in nature and that do not otherwise affect the
human environment

Cite: MEPA Model Rule Il (5).

Figure 14
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Does this Action have an Impact on the
Human Environment?

Introduction

HUMAN ENVIRONMENT

If the agency’s activity falls within
the definition of "action” under the MEPA
Model Rules, and if that action is neither
categorically excluded nor exempt from
MEPA review, then some form of
environmental review is required if there
is a potential impact from the proposed
action on the human environment. This
sub-section analyzes the type of impact
necessary to trigger MEPA review.
Training objectives include identifying
both adverse and beneficial impacts that
could trigger the MEPA review process.

Aesthetic

Humean
Environment

Iologlcal

Impacts that Trigger MEPA

MEPA requires agencies to
conduct a systematic and interdisciplinary | Figure 15.
environmental review for planning and

decision-making which may impact the be conducted--only the fact that there
human environment. The "human is potentially some impact to the human
environment” encompasses the environment is pertinent to triggering
biological, physical, social, economic, environmental review. The degree
cultural, and aesthetic factors that and intensity of impacts determine the
interrelate to form the environment type of environmental review that
(MEPA Model Rule Il (12)) (See Figure should be conducted. This will be
15). According to the MEPA Model discussed in Section IV.
Rules, "an impact may be adverse, Once it has been determined that
beneficial, or both” (MEPA Model Rule IV the proposed action will potentially
(2)). Therefore if the proposed action impact the human environment, the
potentially impacts the human agency must conduct some form of
environment in anyway--either environmental review before it makes a
beneficially or adversely, the agency decision to proceed with the action.
must conduct some form of The only exception to this rule is if an
environmental review. agency’s action constitutes an

The degree and/or intensity of the "emergency" (see MEPA Model Rules Il
impact is irrelevant in determining (8) & Rule XIX).

whether an environmental review must
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Does this Action have an Impact on the
Human Environment?

Impacts that Trigger MEPA
(continued)

Emergency actions generally
include those actions necessary to:

(1) repair or restore property or facilities
damaged or destroyed as a result of a
disaster;

(2) repair public service facilities
necessary to maintain service; or

(3) construct projects to prevent or
mitigate immediate threats to public
health, safety, welfare, or the
environment. (MEPA Model Rule |l (8)).

Within 30 days following initiation of the
action, an agency must notify both the
governor and the EQC as to the need for
the action and the resulting impacts
(MEPA Model Rule XIX). Note that
emergency actions must be limited to
those actions immediately necessary to
control the impacts of the emergency.

Note then, that even if the action
constitutes an emergency the agency
must, within 30 days, conduct some
level of environmental.analysis to
determine the "resulting” impacts.
Emergency actions only postpone the
environmental review process (rather
than exempt the action from
environmental review) until after an
action is taken.

In summary, if the proposed action
taken by an agency could impact the
human environment and that action is

neither categorically excluded or
exempted from MEPA review then
some form of environmental review
must take place before an agency
makes a decision unless the action is an
emergency. If it is an emergency
action then some form of environmental
review is required within 30 days after
the agency initiated the action.
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* Determination of the Appropriate
Level of MEPA Documentation
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Introduction

This subsection illustrates the
thought process for deciding upon the
appropriate level of MEPA documentation
for any state action. Training objectives
include: (1) determining what
circumstances require an agency to write
an EIS as opposed to a generic EA or
mitigated EA, and (2) being able to
differentiate between the three major
document types.

Appropriate Documentation

There is no magic formula for
determining the appropriate level of
environmental review. This does not
mean that it is impossible to make certain
generalizations or to categorize various
classes of state actions according to the
level of review that would typically be
appropriate.

There are two key factors that
most heavily influence the decision as to
what form of environmental review is
necessary, and it is virtually impossible to
apply them except on a cases by case
basis. First, the agency must appraise
the scope/magnitude of the project,
program, or action contemplated.
Second, the characteristics of the
location where the activity would occur
must be assessed. The agency must
consider both of these factors together in
determining the relative significance of
impacts that the proposed action has on
the human environment. The MEPA
Model Rules further clarify these two
factors-- detailing specific significance
criteria (note figure 16).

What Level of Environmental Documentation is
Appropriate?

Where a proposed action is a
major one significantly affecting the
quality of the human environment the
agency'’s statutory obligation is clear--
an EIS must be prepared.

However, the MEPA Model Rules
note two exceptions to this general
rule. First, if the proposed action has
significant impacts but agency
statutory requirements do not allow
sufficient time for an agency to prepare
an EIS, then an agency must prepare a
generic EA. Second, in situations
where the action is one that might
normally require an EIS, but effects that
might otherwise be deemed significant
can be mitigated below the level of
significance through enforceable design
or control measures, the agency may
(at its own discretion) prepare a
"mitigated EA" (MEPA Model Rule Il
(4)).

An agency’s discretion in
choosing to prepare a mitigated EA as
opposed to an EIS is limited. The
agency will be allowed to prepare a
mitigated EA only if it can demonstrate
that:

(1) all impacts of the proposed action
have been accurately identified;

(2) all impacts will be mitigated below
the level of significance; and

(3) that no significant impact is likely
to occur. (MEPA Model Rule Il (4)).

If it is unclear whether the
proposed action may generate
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SIGNIFICANCE CRITERIA

* the severity, duration, geographic extent, and frequency of
occurrence of the impact;

* the probability that the impact will occur if the proposed
action occurs; or conversely, the reasonable assurance in
keeping with the potential severity of an impact that the
impact will not occur;

* growth-inducing or growth-inhibiting aspects of the impact,
including the relationship or contribution of the impact to
cumulative impacts;

* the quantity and quality of each environmental resource or
value that would be affected, including the uniqueness and
fragility of those resources or values;

* the importance to the state and to society of each
environmental resource or value that would be affected;

* any precedent that would be set as a result of an impact of
the proposed action that would commit the department to
future actions with significant impacts or a decision in
principle about such future actions; and

* potential conflict with local, state, or federal laws,
requirements, or formal plans.

Cite: MEPA Model Rule IV.
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| What Level of nwronmental Documenta tlon is
Appropriate?

Appropriate Documentation
(continued)

impacts that are significant, then an
agency may prepare an EA in order to
make a significance determination.
(MEPA Model Rule lll (3)). Again, if the
EA determines that the proposed action
will have significant impacts, then either
an EIS must be prepared or the effects of
the proposed action must be mitigated
below the level of significance and
documented in a mitigated EA.

If it is clear that the proposed
action will not have a significant effect
on the human environment (that no EIS is
required) then an agency may prepare an
EA or some other form of systematic and
interdisciplinary analysis (MEPA Model
Rule llI (3)).

If an agency is contemplating a
series of agency-initiated actions,
programs, or policies which in part or in
total may significantly impact the human
environment, the agency must prepare a
programmatic review that discusses the
impacts of the series of actions (MEPA
Model Rule XVII (1)). An agency may
also prepare a programmatic review when
required by statute, if the agency
determines that such review is
warranted, or whenever state/federal
partnership requires programmatic review
(MEPA Model Rule XVII (2). The
determination as to whether the
programmatic review takes the form of
an EIS or an EA will be made in
accordance with the significance criteria
noted above (MEPA Model Rule XVII (3)).

Impact significance is the key to
determining what form of
environmental review is appropriate
under the circumstances. Once that
initial determination is made--MEPA and
the MEPA Model Rules clearly delineate
which document should be prepared.
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* QOverview of the Steps in the
Environmental Analysis Process

* Purpose and Need of the Proposed
Action

* Affected Environment
* Alternatives

¥ Impact Analysis/Environmental
Consequences
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‘Overview of the Steps in the Environmental Analysis'

Introduction

This subsection introduces the
fundamental elements of the
environmental analysis process. This
subsection also introduces an example,
the "Big Cutthroat Creek Dinosaur Dig."
This example will be used throughout
Section VI to illustrate significant
components of the environmental review
process.

Training objectives for this
subsection include: (1) comparing EA
and EIS requirements; (2) developing a
generic topical outline and flow chart for
the environmental analysis process; and
(3) determining the appropriate depth and
scope of analytic detail required in the
environmental analysis process.

It is important to acknowledge that
Section VI was developed using the
following sources:

* Shipley & Associates, Applying the
NEPA Process;

* U.S. Forest Service, 1900-01 NEPA
Training Manual;

* U.S. Forest Service, Region 1, "Our
Approach to Effects Analysis"”;

* CEQ, NEPA Regulations, 40 CFR Parts
1500-1508; . .

* CEQ'’s Forty Most Asked Questions
Concerning CEQ’s NEPA
Regulations; and

* Montana Department of State Lands,
Forestry Division, "Applying MEPA
to Forest Management Activities".

Many of the ideas, terms, and figures
included in Section VI were gleaned from
the above sources.

MEPA Document
Requirements

Regardless of whether you are
preparing an EIS or an EA, MEPA and
the MEPA Model Rules require common
environmental review procedures. In
fact, in terms of substantive
requirements, the EA and EIS are
almost identical (Note Figure 17). Both
documents require:

* a description of the proposed
action;

* a description and analysis of
reasonable alternatives;

* an evaluation of the impacts; and

* a listing and evaluation of
appropriate mitigation measures.

The only real substantive difference
between an EA and an EIS lies in the
scope and depth of analysis. Generally,
the complexity and scope of significant
impacts associated with EISs requires a
more in-depth detailed analysis than
would otherwise take place in EAs.

As a cautionary note, there are
significant procedural differences
between an EIS and an EA in terms of
public review and agency response to
public comment. These will be
discussed in Section VIl. For the
purposes of this section, the skills that
you will learn are applicable to all MEPA
documents.

%
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EA vs. EIS: A SUBSTANTIVE
COMPARISON

Rule Requirements EA EIS
A description of the proposed action including the Yes Yes
purpose and benefits?

A listing of entities with overlapping jurisdiction? Yes Yes
Description of current environmental conditions? Yes* Yes
Description and evaluation of the impacts (including Yes Yes

primary, secondary, and cumulative) on the human
environment?

Description and evaluation of growth-inducing or Yes* Yes
growth-inhibiting impacts?

Description and evaluation of irreversible and No Yes
irratrievable commitments of environmental
resources?

Description and evaluation of economic and Yes* Yes
environmental benefits and costs of the proposed
action?

Description of the relationship between local short- No Yes
term uses of man’s environment and long-term
productivity of the environment?

Description and analysis of reasonable alternatives Yes, when alternatives are Yes

including the no action alternative that may or may reasonably available.

not be within the jurisdiction of the agency? (EA rules omit jurisdictional
language)

An explanation of the tradeoffs among the Yes* Yes

reasonable alternatives?

Agency’s preferred alternative identified and its Yes* Yes
reasons for the preference explained?

Listing and an appropriate evaluation of mitigation, Yes Yes
stipulations, or other control measures enforceable
by the agency or another government agency?

Discussion of any compensation related to the : No Yes
impacts from the proposed action?

Listing of other agencies and groups that have been Yes Yes
contacted or have contributed to the document?

Listing of names consisting of those individuals Yes Yes
responsible for preparing the document?

Finding of need for an EIS and if EIS not required, a Yes No
description of the reasons the EA is the appropriate
level of review?

* Note that these rule requirements are not explicitly stated in the EA MEPA rules. However, by their
very nature, the EA MEPA rules generally require some form of discussion and analysis here. The scope
and depth of the analysis is discretionary.
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Overview of the Steps of Environmental Analysis

Steps of Environmental
Analysis

Recall that when an agency
proposes to take an action that triggers
MEPA, the agency is required to conduct
a "systematic,” "interdisciplinary”
analysis of the probable consequences or
impacts of the proposed action.

The analysis must be "systematic”,
meaning that the elements must be
logically organized and each element
must complement and build on the other.
However, this does not mean that the
environmental review process is linear,
i.e., that steps 1 and 2 must be
completed in order before step 3.
Agency resources, and the timing in
which information is received can both
dictate the order in which environmental
review elements are addressed.

MEPA review is flexible and cyclic-
-requiring the agency to reevaluate any
appropriate element of the process if the
agency discovers any new or important
information, or makes significant changes
in the proposed action that could affect
the human environment.

The MEPA analysis must also be
"interdisciplinary” in that the people
assigned to conduct the analysis must
have the requisite expertise in those
areas of the human environment that may
be affected by the proposed action. The
"interdisciplinary” approach necessitates
collective or group analysis-- insuring that
multi-disciplinary ideas are effectively
communicated and discussed in the
environmental review process.

This "systematic” and
"interdisciplinary” analysis must take
place before a decision is made or an

action is taken. It is imperative that the
analysis be objective and that it be
utilized to formulate the decision--not
justify a decision that has already been
made.

So what are the elements of the
environmental review process? The
MEPA Model Rules provide you with a
series of blueprints for each
environmental review document. In
Appendix D there are a series of
environmental document content
checklists taken from the MEPA Model
Rules. Appendix D includes checklists
for EAs, DEISs, FEISs, and
Supplements to EISs. Each time you
prepare an environmental review
document, you should refer to these
checklists and your rules to insure that
each requirement has been adequately
addressed.

As noted previously, there are
certain elements common to
environmental analysis, regardless of
whether you are writing an EA or an
EIS. It is helpful in visualizing this
process to illustrate a standard topical
outline for a generic environmental
review document (EA or EIS) (note
figure 18). Generally, those elements
include:

* the purpose and need of the
proposed action;

* a description of the affected
environment;

* a description and analysis of the
alternatives including the no action
alternative; and
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ELEMENTS OF ENVIRONMENTAL REVIEW
PURPOSE AND NEED OF THE PROPOSED ACTION

Describe the proposed action (including maps and graphs) and explain the
benefits and purpose of the proposed action.

Explain the decisions that must be made regarding the proposed action.
Acknowledge and explain the concerns and issues that have been generated
through public and agency comment.

List any other local, state, or federal agency that has overlapping
jurisdiction or responsibility for the proposed action. Include a list of all
necessary permits and licenses.

Identify and describe any other environmental review documents that
influence or supplement this document.

AFFECTED ENVIRONMENT

Overview: explain that this section describes those aspects of the existing
environment which are relevant to the issues that have been expressed and
provides a "baseline” from which to discuss environmental effects.

Discuss those aspects of the human environment affected by each identified
issue.

ALTERNATIVES INCLUDING THE PROPOSED ACTION

Overview: explain that this section describes the alternatives and
summarizes the environmental consequences of each alternative.
Describe how these alternatives were developed and explain reasons for
eliminating some of the alternatives from detailed study.

Describe each alternative that is considered in detail, including the "no
action” alternative.

Concisely compare the alternatives by summarizing their

environmental consequences.

ENVIRONMENTAL CONSEQUENCES (IMPACT ANALYSIS)

Overview: explain that this section forms the analytic basis for the concise
comparison of alternatives noted above. Also explain that this section
scientifically analyzes the direct, secondary, and cumulative impacts of the
proposed action and each of the alternatives noted above.

Describe the scientific/analytic methods used to assess the

impacts. '

Describe the anticipated direct, secondary and cumulative

impacts associated with each alternative.

List and discuss the effectiveness of any mitigation, stipulation, or other
control measures for each alternative.

Source: Shipley & Associates, Applying the NEPA Process; Montana Dept. of
State Lands, Forestry Division, Applying MEPA to Forest Management Activities.

Figure 18.
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Overview of the Steps of Environmental Analysis

Steps of Environmental
Analysis (continued)

* an analysis of the environmental
consequences or impacts of the different
alternatives.

Figure 18 provides a detailed overview of
these elements. Subsequent subsections
will discuss and analyze each element in
detail.

Depth and Scope of
Analysis

The level or depth of analytic detail
and analysis devoted to each
environmental review element will depend
on the magnitude of the agency’s
proposed action and the range of issues
raised by the public during initial scoping
and comment periods. Determining the
scope or depth of analysis and the
appropriate detail required to adequately
evaluate the proposed action requires you
to assess:

(1) the complexity of the proposed
action;

(2) the environmental sensitivity of the
area;

(3) the degree of uncertainty that the
proposed action will have a significant
impact; and

(4) the need for and complexity of
mitigation required to avoid the presence
of significant impacts.

(MEPA Model Rule V(2)).

For routine actions with limited
environmental impact a standard
checklist EA may be used (note model
EA Checklist in Appendix C). As the
complexity of the impacts increases,
the evaluation and analysis must both
be more substantial.

Again, note that there is no
magic formula or equation to tell you
what depth or scope of environmental
review is appropriate. While MEPA and
the MEPA Model Rules provide a range
of criteria to aid you in making those
decisions, the decisions necessarily
entail a great deal of discretion. This is
one of the more frustrating as well as
stimulating aspects of MEPA
implementation.

A question that is often asked is
"when is enough analysis really
enough?” As long as you document
your reasons for selecting a given level
of analysis and that reasoning is
rational, then your chances of achieving
a well informed decision and a legally
defensible document are substantially
improved. There are few absolute
answers in the MEPA process.

Big Cutthroat Creek
Dinosaur Dig Example

Figure 19 provides you with a
description of the Big Cutthroat Creek
Dinosaur Dig example. A map of the
Big Cutthroat Creek site is provided in
figure 20. This example is designed to
illustrate general environmental review
process applications. During the
training seminar instructors will be
referring to this example throughout
Section VI.
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BIG CUTTHROAT CREEK
DINOSAUR DIG HYPOTHETICAL

SCENARIO:

A philanthropist has donated to the
department of Fish, Wildlife, & Parks a 640 acre
parcel of property along the front range. A
nationally significant dinosaur dig site that has
already been excavated by Montana State
University is located on the property. The
department accepted the donation with the
understanding that an interpretive center would
be developed and that the site would become a
state park.

- The property is strategically located for the
department (see figure 20 for map) in that it
provides elk and deer hunting access to
thousands of acres of U.S. Forest Service land,
access that previously was controlled by adjacent
private landowners. The Big Cutthroat creek, a
blue ribbon fishery and important spawning
tributary, also flows through the property.

The Parks Division of Fish, Wildlife, & Parks is
proposing to build a road from the highway to the
dig site, including a bridge across Big Cutthroat
creek. The Parks Division also plans to construct
an interpretive center near the dig site.
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BIG CUTTHROAT CREEK
DINOSAUR DIG LOCATION MAP
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LOCATION: Teton County, 20 miles west of Bynum, TS 26N, R
8W, Section 1.
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Big Cutthroat Creek Dinosaur
Dig Example (continued)

During the training seminar, in
addition to the Big Cutthroat Creek
example, there are group exercises
developed and tailored according to
MEPA issues identified by your agency.
These group exercises hopefuily will
further reinforce how to apply the
environmental review elements set out in
this section. The generic group exercise
tasks are set out in the text of the
handbook utilizing the following format:

GROUP EXERCISE #1:

Write a description of.........

Handouts for each exercise are located in
the back sleeve of the handbook.
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Purpose and Need of the Proposed Action

Introduction

This subsection explains how to
draft a "Purpose and Need of the
Proposed Action” statement. Training
objectives include (1) learning the
elements of a purpose and need
statement; and (2) writing a sample
statement.

Elements of the Purpose and
Need of the Proposed Action
Statement

There are five general elements
that must be addressed in a "Purpose and
Need of the Proposed Action" statement
(hereafter referred to as the "purpose
statement.”) (note figure 21). These
include:

* A description of the proposed action
(including maps and graphs) and
explanation of the benefits and purpose
of the proposed action;

* An explanation of the decision(s) that
must be made regarding the proposed
action;

* An acknowledgment and explanation
of the concerns and issues that have
been generated through public and
agency comment;

* A list of any other local, state, or
federal agencies that have overlapping or
additional jurisdiction or responsibility for
the proposed action. Also a list of all
necessary permits and licenses; and

* A description of any other

environmental review documents that

influence or supplement this document.
(Source: Shipely & Associates, Applying the
NEPA Process)

1. PROPOSED ACTION/PURPOSE AND
NEED .

The first element requires an
agency to identify and explain the
proposed action and demonstrate the
benefits of, and need for, the proposed
action. A "proposed action” is a
proposal by an agency to authorize,
recommend or implement an action. In
order to effectively describe a
"proposed action” you must explain in
general terms:

(1) WHO is proposing the action?

(2) WHAT is the action that is being
purposed?

(3) WHERE is the action proposed
(including maps)?

(4) HOW does the agency propose to
implement (generally) the proposed
action? and

(5) WHEN will the action start and
what will be its duration?

(Source: U.S. Forest Service, 1900-01 Training
Manuai)

Figure 22 illustrates a proposed action
for the Big Cutthroat Creek example.

Once you have described the
proposed action you then must address
the following question:
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FIVE ELEMENTS OF A PURPOSE
AND NEED STATEMENT

1. PROPOSED ACTION/PURPOSE AND NEED

Describe the proposed action (including maps and
graphs) and explain the benefits and purpose of the

proposed action.

2. DECISIONS TO BE MADE

Explain the decisions that must be made regarding the
proposed action.

3. ISSUE STATEMENT

Acknowledge and explain the concerns and issues that
have been generated through public and agency
comment.

4. JURISDICTION

List any other local, state, or federal agency that has
overlapping or additional jurisdiction or responsibility for
the proposed action. Include a list of all necessary
permits and licenses.

5. OTHER ENVIRONMENTAL REVIEW
DOCUMENTS

Identify and describe any other environmental review
documents that influence or supplement this document.

Source: Shipley & Associates, Applying the NEPA Process.
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BIG CUTTHROAT CREEK
PROPOSED ACTION
DESCRIPTION

WHO is proposing the action?
Parks Divisions of Fish, Wildlife and Parks
WHAT is the action that is being proposed?
Construction of a Dinosaur Dig Interpretive Center
WHERE is the action proposed?

Teton County, 20 miles west of Bynum on Highway 107.

Township: 26N, Range: 8W, Section 1. Note Map in Figure
20.

HOW does the agency propose to implement
(generally) the proposed action?

The proposed action is to construct a half mile gravel road
from highway 107 to the dig site including a bridge across
Big Cutthroat creek. The proposed action also includes

building a parking lot and constructing an interpretive center
near the dig site.

WHEN will the action start and what will be its
duration?

Construction is proposed to begin in May of 1993.

Construction is projected to be completed in September of
1993.

(Source: Adapted from the U.S. Forest Service, 1900-01 Training Manual)
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Purp
Elements of the Purpose and

Need of the Proposed Action
Statement (continued)

WHY is the agency considering this
proposed action?

In answering the "WHY" question, the
purpose, need, and benefits of the
proposed action are discussed. Typically,
an agency has identified a need to pursue
a certain action in order to fulfill its
statutory -mission, meet agency planning
objectives, or respond to entitlement
(permits, licenses, leases, etc.) requests.

The purpose of the proposed
action is to satisfy an agency’s identified
"need". In discussing the purpose, you
should explain the objectives and benefits
of the proposed action. Figure 23
provides an illustration of this process. It
is critical in writing this part of the
purpose statement to keep in mind "why"
the agency is initiating this action.

GROUP EXERCISE #1:

Write a description of the proposed
action outlined in Handout #1 and explain
why the action is being proposed
(purpose, need, objectives).

2. DECISIONS TO BE MADE

The second element that must be
addressed in the purpose statement is an
explanation of the decisions that must be
made in regard to the scope of the
proposed action. Take for example the
Big Cutthroat Creek example used in
figures 22 and 23. The decision that
must be made regarding the proposed

s and Need of the Proposed Action

action is whether to construct an
interpretive center, road, parking lot,
and bridge as proposed and if so, how?
Specifying the decision(s) to be made in
turn clarifies the no action alternative--
not satisfying the identified need (i.e.,
the Park’s Division’s statutory mandate
to hold, maintain and improve sites of
scientific or historical value) for the
action.

3. ISSUE STATEMENT

The third element in the purpose
statement requires the agency to
summarize and explain the relevant
concerns and issues that were
identified in public and agency scoping
(if applicable). This summary is known
as an "issue statement”. It is important
at this juncture to understand what is
meant by the term "issue". An issue
is:

a clear statement of a resource that
might be adversely affected by some
specific activities that are part of a
proposed way to meet some
objective(s)--stated another way, an
issue is a problem or unresolved
conflict that may arise should the
agency’s objectives be met as
proposed.

(Source: Shipley & Associates, Applying the
NEPA Process)

Issues and agency project objectives
systematically drive MEPA'’s
environmental review process. The
issue statement essentially sets the
stage for how alternatives will be
developed, identifies the affected
environment, and specifies those
resources that will be evaluated in the
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BIG CUTTHROAT CREEK
PURPOSE AND NEED

PROPOSED ACTION: The Parks Division of the

Montana Department of Fish, Wildlife, and Parks proposes to construct the
Dinosaur Dig Interpretive Center in Teton Co., 20 miles west of Bynum on
Highway 107. Construction is proposed to begin in May, 1993 and be
completed in September, 1993.

PURPOSE, NEED, AND BENEFITS OF THE
PROPOSED ACTION:

WHY is the agency considering this proposed action?

* NEED:
-The Department of Fish, Wildlife, and Parks has a
statutory mandate to hold, maintain, and improve sites
of historic and scientific value (23-1-102, MCA).

-The Big Cutthroat Creek Dinosaur Dig is a site of
national significance to which the public could not
otherwise gain access.

*PURPOSE:
-Create public access to the Big Cutthroat Creek
Dinosaur Dig.

*OBJECTIVES/BENEFITS:

-Increase the public’s knowledge about and appreciation of prehistoric
Montana.

-Provide hunting access to adjacent U.S. Forest Service
land.

-Meet public demand for increased recreational
opportunities along the well-traveled corridor between
Yellowstone and Glacier National Parks.

Figure 23.
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Purpas and

Elements of the Purpose and
Need of the Proposed Action
Statement (continued)

analysis of environmental consequences
and impacts. It is critical that the
statement be well organized, clear, and
well defined.

There are eleven steps in issue
statement development (see figure 24):

(A) identify sources of preliminary
issues;

(B) compile a list of identified issues;

(C) determine which issues are relevant
to the proposed action;

(D) organize/group identified issues in
terms of resources affected;

(E) identify those specific project or
program related actions that give rise to
each issue you have identified;

(F) for each project or program related
action identified specify the location of
the action and the location of that
action’s effects on each resource;

(G) specify when each project or
program related action will occur and
determine the timing for each action’s
effects.

(H) for each project or program related
action (or series of actions) state the
cause and effect manner in which the
action would cause the effect(s) to occur
(either directly, secondarily, or
cumulatively);

eéd o.iﬂ’.

the Poposed Action
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(I) determine the depth and level of
analysis each issue should receive;

(J) identify appropriate units of
measure for the issues you plan to
analyze;

(K) clarify the issues in the form of a
clear and precise issue statement; and

(L) set up an issue tracking system for
your environmental document.

(Source: U.S. Forest Service, 1900-01 Training
Manual; Shipley & Associates, Applying the

NEPA Process)

Step (A) requires you to identify
the potential sources of issues
generated by the proposed action.
Issue sources include:

* agency statutory mandates;
* issues, concerns, and opportunities
identified in agency planning

documents;

* issues generated from compliance
with other laws or regulations;

* current internal concerns;

* changes in public uses, attitudes,
values or perceptions;

* issues raised by the public during
scoping and comment;

* comments from other government
agencies;
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(A)

(B)

(C)

(D)

(E)

(F)

(G)

(H)

()]

(J)

(K)

(L)

STEPS IN ISSUE STATEMENT

DEVELOPMENT

identify sources of preliminary issues;

compile a list of identified issues;

determine which issues are relevant to the proposed action;
organize/grdup identified issues in terms of resources affected;

identify those specific project or program related actions that give rise to
each issue you have identified;

for each project or program related action identified specify the location of
the action and the location of that action’s effects on each resource;

specify when each project or program related action will occur and
determine the timing for each action’s effects.

for each project or program related action (or series of actions) state the
cause and effect manner in which the action would cause the effect(s) to
occur (either directly, secondarily, or cumulatively);

determine the depth and level of analysis each issue should receive;
identify appropriate units of measure for the issues you plan to analyze;
clarify the issues in the form of a clear and precise issue statement; and

set up an issue tracking system for your environmental document.

(Source: U.S. Forest Service, 1900-01 Training Manual; Shipley & Associates, Applying the NEPA
Process)

Figure 24.
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Elements of the Purpose and
Need of the Proposed Action
Statement (continued)

* issues raised by identifying changes
to the existing condition of resources that
might be affected by the proposed
action; and

* others.

(Source: U.S. Forest Service, 1900-01 Training
Manual; Shipley & Associates, Applying the NEPA
Process)

Once you have identified the
sources of potential issues, Step (B)
requires that you solicit and list all
preliminary issues. Do not, at this stage
of issue development, eliminate any issue
from your list regardless of how absurd
or inane a given issue might be. Figure
25 lists a series of issues that have been
identified for the Big Cutthroat Creek
Dinosaur Dig.

Step (C) requires you to select and
identify relevant issues. There are two
general categories of issues: relevant and
non-relevant. Relevant issues are those
types of issues that will be used to
distinguish between the alternatives you
have generated. Relevant issues tend to
have one or more of the following
common attributes:

* the agency is uncertain whether the
impacts associated with the issue are
significant;

* the agency is uncertain about the
impacts associated with the issue or the
effectiveness of the mitigation measures;
or

R

Proposed Action

* an unresolved conflict remains--i.e.,
there is disagreement between the
agency and one or more parties as to
the agency’s understanding of the issue
and the impacts associated with the
issue or the effectiveness of mitigation
measures.

(Source: MT Department of State Lands, Forestry
Division, Applying MEPA to Forest Management
Activities)

Non-relevant issues are those
that do not help the agency distinguish
between alternatives. These types of
issues share one or more of the
following -attributes:

* they are beyond the scope of the
proposed action;

* there are no remaining unresolved
conflicts (both the agency and the party
who identified the issue are satisfied);

* the issue is immaterial to the
decision;

* the issue is not supported by
scientific evidence; or

* the issue has already been decided
by law.

(Source: MT Department of State Lands, Forestry
Division, Applying MEPA to Forest Management
Activities; U.S. Forest Service, 1900-01 Training
Manual)

You should identify issues considered
but eliminated from detailed analysis.
Explain and document why these issues
were eliminated (i.e., relevant or non
relevant). Get the decision-maker’s
concurrence on the final list of issues to
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CUTTHROAT CREEK
PRELIMINARY ISSUES

Constructing the bridge may cause sedimentation;

The trees lost from road construction may increase the
greenhouse effect;

Development may displace wildlife;
Increased hunter access may reduce the deer population;
The dig site may be vandalized;

The Cutthroat population may be affected by increased
sediment and fishing pressure;

The concession stand that private landowner #2 is proposing
may make the site too commercialized;

There may be an endangered wildflower, the Purple
Ladyslipper; and

Road construction may expose additional dinosaur remains.

Figure 25.
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Elements of the Purpose and
Need of the Proposed Action
Statement (continued)

be included in the purpose statement.
Inform the public of that final list of
issues.

Step (D) requires you to organize
and group your preliminary identified
issues by common resource (see figure
26). Note that there are other methods of
organizing issues other than by resource.
They include:

* CAUSE-EFFECT RELATIONSHIPS--
increased erosion from a bridge (issue #1)
leads to increased sediment in streams
(issue #2) which leads to increased
sediments in spawning gravel (issue #3);
and

* COMMON GEOGRAPHY-- parking at
dinosaur park, trash removal in the
dinosaur park, camping in the dinosaur
park--the dinosaur park is one geographic
component of the proposed action; or

* SAME ACTIONS--grouping issues
associated with hunter access versus
road construction versus site preparation.

Utilize whatever method suits your
circumstances best. However, organizing
your issues in terms of common resource
tends to be easier than the other methods
and saves you time when you organize
your "affected environment” and
"environmental consequences” sections.
Organizing by resource also simplifies
your issue statement.

Step (E) requires you to identify
those specific project or program related
actions that give rise to each issue you

e i i
Purpose and Need of the Proposed Action

have identified. Stated differently,
what specific actions is the agency
proposing to take that prompt the
issues you have identified? This step
requires you to analyze and define the
relationship between the actions your
agency is proposing to take and the
issues generated by those actions. For
example, the proposed action of
building a bridge across Big Cutthroat
Creek has raised the issue of
sedimentation and its effects on the the
creek’s fishery. Systematically review
and identify proposed actions which
cause the issues that have been raised.

Step (F) requires that for each
project or program related action
identified, you specify the location of
the action and the location of that
action’s effects on each resource.
Actions effecting a resource may be
different depending on where the action
is located. Effects from the action may
be located on site (direct or primary
effects) or off site (secondary and/or
cumulative). Locating where the
actions and the effects are located is
very important because this defines the
scope of your issues and is a helpful
tool in formulating your alternatives
(i.e., tinkering with different action
locations may minimize adverse
effects).

Step (G) requires that you
identify when each action will occur
and determine the timing for each
action’s effects. Again, this is an
extremely critical step in that it helps
identify the intensity of any impact.

For example, if the Parks Division
limited public access to the dinosaur dig
site to only three months out of the
year, the potential impacts on the site
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CUTTHROAT CREEK ISSUES
ORGANIZED BY RESOURCE

Resource: WILDLIFE

* Development will displace wildlife;

* Increased hunter access will reduce the deer population;

Resource: Water Quality

*  Constructing the bridge will cause sedimentation;

Resource: Fisheries

*  The Cutthroat population will be affected by increased
sediment and fishing pressure;

R rce: V tion

* There may be an endangered wildflower, the Purple
Ladyslipper; and

*  The trees lost from road construction will increase the
greenhouse effect;

Resource: Cultural/Historical

* The dig site may be vandalized;
* Road construction may expose additional dinosaur remains.

Other:

*  Private landowner’s concession stand will make the site too
commercialized.

Figure 26. 64



Purpose and Need

Elements of the Purpese and
Need of the Proposed Action
Statement (continued)

from public use may be less than if the
public had year round access.

For each project or program related
action (or series of actions) Step (H)
notes that you must state the cause and
effect manner in which a given identified
action would cause the effect(s) to occur
(direct, secondary, and/or cumulative).
For example, the action of constructing
the bridge over Cutthroat Creek could
cause a direct increase in the levels of
sediment found in the creek’s water.
This direct increase could result in
secondary impacts on the Cutthroat
fishery population in the creek.
Cumulatively, the increase in
sedimentation caused by the bridge and
taken in conjunction with other sources
of sedimentation (i.e., U.S. Forest Service
and private landowner timber cutting
activities upstream and down stream)
could completely wipe out the fishery.
This type of cause and effect thought
process sets the stage for estimating the
environmental consequences of the
proposed action.

After you have identified relevant
issues, organized them, identified actions
that generate those issues, specified the
timing and location of those actions and
their effects, and analyzed the cause and
effect relationship of your identified
actions to the resources that might be
affected, you should have a good sense
of the level of analysis each issue should
receive in the environmental review
document.

Step (I) requires you to determine
the depth and scope of review each issue

of te

Prbosed Action

should receive. Recall that a relevant
issue is one that helps you generate
and evaluate alternatives to the
proposed action. The extent
(geographic distribution of the issue),
duration (length of time the issue is
likely to be of interest), and intensity
(level of interest or conflict generated
by the issue) of a relevant issue will
determine the level of analysis devoted
to it. The less important the issue is in
terms of the above criteria, the less
attention need be paid to it in your
environmental review document.

Step (J) requires that you identify
appropriate units of measure for the
issues you plan to analyze. Select units
of measure that are:

* quantitative where possible;
* measurable;
* predictable;
* responsive to the issue; and

* linked to cause and effect;

relationships.
(Source: U.S. Forest Service, 1900-01 Training
Manual)

Choosing the units of measure at the
front-end of the environmental review
process insures constancy through out
the document. It also sets the stage
for measuring and estimating the
environmental consequences.

Step (K) requires you to clarify
the issues in the form of clear and
concise statements. A statement of
the issues should be written without
bias. It should illustrate the conflicts or
the problems between the proposed
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Elements of the Purpose and
Need of the Proposed Action
Statement (continued)

action and probable consequences (show
cause-effect relationships). It should be
as specific as possible. If there is
confusion concerning your understanding
of the issue, go back to the source for
clarification. Figure 27 illustrates an
issue statement format for a specific
Cutthroat Creek issue: water quality.
You may find the format in figure 27
useful in organizing and writing your
issue statements.

Finally, Step (L) of the issue
statement development process notes
that it is wise to set up some type of
issue tracking system for your
environmental review document. An issue
tracking system is invaluable in assisting
you manage issues through the
environmental review process. The U.S.
Forest Service has developed a tracking
system that can be used in either a paper
or electronic form (note figure 28). The
tracking system is organized by issues
and environmental review elements as
noted in figure 28. The tracking system
also acts as an organizational index for
your document record (see Section IX).

Developing an issue statement is a
complex and sometimes very time-
consuming process. However, the more
effort you put into the issue development
process, the easier it will be to develop
and write the other environmental review
sections.
Remember that
defining the issues
(unresolved
conflicts) is the
key to ultimately

resolving them.

4. JURISDICTION

The fourth element of the
purpose statement involves listing
those governmental agencies with
overlapping jurisdiction. You should
also include a
list of all necessary permits and
licenses that are required. This
information is helpful in explaining who
the involved parties are and what
specific actions need to be taken and
by whom.

5. OTHER ENVIRONMENTAL REVIEW
DOCUMENTS

The final element of the purpose
statement requires you to identify and
describe any other environmental
review document that influences or
supplements this document. If you are
tiering (refer to the glossary for an
explanation) your current document to
past or present environmental review
documents, then you should explain
what parts of each document you are
referencing.

GROUP EXERCISE #2:

Using Figure 27 as an example, write
an issue statement based on the
information outlined in Handout #2.
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RESOURCE:

LOCATION:

TIMING:

CAUSE-
EFFECT:

THE EFFECT:

THE ACTION:

CUTTHROAT CREEK ISSUE
STATEMENT FOR WATER

QUALITY

Cutthroat Creek Water Quality
Increased instream sedimentation.

Construction of a bridge over Cutthroat Creek to
access the dinosaur dig site.

The action (bridge construction) would take place in the
northwest corner of the property near the dinosaur dig site.
The effect (sedimentation) would take place downstream from
the bridge construction site.

The action will take place during the construction period of
spring and summer. The effect (sedimentation) would be
triggered during construction and continue for up to a year
after construction was completed.

The action of constructing the bridge over

Cutthroat Creek would cause a direct increase in the levels of
sediment found in the creek’s water. This direct increase could
result in secondary impacts on the Cutthroat fishery population
in the creek. Cumulatively, the increase in sedimentation

caused by the bridge and taken in conjunction with other

sources of sedimentation (i.e., U.S. Forest Service and private
landowner timber cutting activities up stream and down
stream) could completely wipe out the fishery.

(Source: Adapted from Shipley & Associates, Applying the NEPA Process)

Figure 27.

67




lssue Statement Source Resource(s) SocfEcon Value(s) Aftematives
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g | 150 how? document? this issue?
4
§
6
(Source: U.S. Forest Service, 1900-01 Training Manual)
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Introduction

This subsection explains how to
describe the affected environment.
Training objectives include identifying and
describing those resources which are
affected by the proposed action.

Describing the Affected
Environment

After you have described the
purpose and need of the proposed action,
you must identify those resources in the
human environment that will be affected
by the proposed action (note figure 29).
MEPA and the MEPA model Rules do not
require a description of every resource of
the human environment--only those
resources that relate to the relevant and
important issues must be identified and
analyzed.

Describing the affected
environment serves three purposes:

(1) it provides a baseline from which to
analyze and compare alternatives and
their impacts;

(2) it ensures that the agency has a
clear understanding of .the human
environment that would be impacted by
the proposed action; and

(3) it provides the public with a frame of
reference in which to evaluate the
agency'’s alternatives including the
proposed action.

(Source: U.S. Forest Service, 1900-01 Training
Manual; MT Department of State Lands, Forestry
Division, Applying MEPA to Forest Management
Activities)

Te ffected Environment

In writing this section, you
should be concise but thorough. Utilize
quantitative units of measure when
ever possible. These units of measure
should be measurable, predictable, and
responsive to the identified issues.
Consult the decision-maker to ensure
that all resources and issues have been
identified.

There is a simple and efficient
way to organize the affected
environment section (see figure 30).
Begin by identifying and describing
each resource that is affected by the
proposed action. Under each resource
list the applicable issues that were
identified in the issue statement. Under
each issue describe:

* the area in which the resource is
impacted;

* measure the existing condition of
the resource; and

* identify potential cause and effect
relationships that will effect the existing
conditions.

The order in which you address
the resources and issues in this section
should be the same for the
environmental effects section of the
MEPA analysis (page 73). In fact, it is
not uncommon to combine both the
affected environment and the
environmental effects into one
continuous and sequential analysis.
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ELEMENTS OF THE AFFECTED
ENVIRONMENT SECTION

* Overview: explain that this section describes
those aspects of the existing environment
which are reievant to the issues that have
been expressed and provides a "baseline”
from which to discuss environmental effects.

* Discuss those aspects of the human
environment affected by each identified issue.

(Source: Shipely & Associates, Applying the NEPA Process)

Figure 29. 70
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