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JUL 0 7 2004 

CHECKLIST ENVIRONMENTAL ASSESSMENT D.N.R.C. 
Proiect Name: Turner Enterprises, Incorporated Bison Fencinq Pr 

Imvlementation Date: Summer 2004 

Proponent: Turner Enterprises, Incorporated (TEI) 
JUL 2 1 2004 

e and ose of Action : In February 2 00 4, t h e  ~ o n t a n a  ~ e ~ a r t m e n t  ion 
z i v e d  a r e q 2 z o m  Turner Enterprises, Inc. (TEI) to construct approximately 2.3 miles of 
lines to create a boundary between TEI bison and Ledford Creek Grazing Associations (LCGA) cattle on adjacent State Trust Land 
leases. TEI and LCGA recently exchanged state leases or portions of leases to improve management and cut down on annual 
paperwork. 

The State Trust Lands that would be affected by this proposal include Sections 4,8, and 9, T9S R4W. The purpose of the new fence 
is to contain TEI Bison by fencing DNRC lands leased by Turner Enterprises, Inc. from adjacent Department of Fish, Wildlife, and 
Parks controlled lands located on the Robb-Ledford Wildlife Management Area and to divide pastures for grazing management 
purposes within TEI leased and fee titled properties. 

The proposed fencing project was a topic of a tour conducted with the Department of Fish, Wildlife and Parks, TEI, DNRC, members 
of the Ledford Creek Grazing Association, Skyline Sportsman's Association members, and Jack Atcheson and Jack Jones of the 
Montana Coalition for the Appropriate Management of State Land, United States Forest Service, and Bureau of Land Management 
representatives on May 20,2004. The primary concern regarding both the existing fence lines and the proposed fence lines were 
directed at big game movement and whether the fence design would create a barrier to wildlife. TEI's current proposal is a five-wire 
fence design consisting of a lower top wire than their previous six-wire design. 

Wood posts will be used at a spacing of 30' between posts. A 0.75" x 54" fiberglass wire stay would be centered between the posts. 
The wire spacing would be: 

Top wire: 52" 
Fourth wire: 42" 
Third wire: 32" 
Second wire: 24" 
Bottom wire: 18" 

The bottom wire, third wire, and top wire would be capable of being electrified but would only be charged when livestock are present 
in or adjoining to the pastures the fence would be located in. All wires on brace and comer posts would be firmly fastened and would 
remain intact year-round. On designated segments, the five wires would be capable of being bundled together using heavy wire ties to 
allow for improved wildlife movement during the winter or when livestock or bison are not present in either pasture divided by the 
respective fence. The wires would be bundled at approximately the third wire height of 32". Vehicle gates would be installed on all 
access roads. The gates would be 16-foot tubular steel swinging style with chain latches. The gates and letdown fences would be 
opened/bundled when livestock are not present. 

The lessee, TEI, is responsible to contain TEI bison, while excluding adjacent cattle from trespassing onto TEI controlled lands. 

Location : Sec . 4,8,9,  T9S R4W 

Countv: Madison 

I. PROJECT DEVELOPMENT 

1. PUBLIC INVOLVEMENT, AGENCIES, GROUPS OR 
INDIVIDUALS CONTACTED: Provide a brief 
chronology of the scoping and ongoing 

Curt Alt and Fred King of the Montana 
Department of Fish, Wildlife, and Parks, 
Tony Schoonen of the Public Lands Access 
Association, Jack Jones and Jack Atcheson 



involvement f o r  t h i s  p r o j e c t .  
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of  The Montana C o a l i t i o n  f o r  A p p r o p r i a t e  
Management o f  S t a t e  Land. Dave Dixon of  
T E I .  I n  p a s t  f e n c i n g  r e q u e s t s ,  Margie 
Taylor  o f  TEI c o n t a c t e d  Bison p r o d u c e r s  
Mike Duncan of Diamond T a i l  Ranch, John 
F l o c c h i n i  of t h e  Derham Ranch, P e t e r  
T h i e r i o t  of  t h e  Elk Mountain Ranch, and Sam 
May of t h e  A n t l e r  Ranch, who a l l  p rov ided  
f i r s t - h a n d  i n p u t  and e x p e r i e n c e  i n  b i s o n  
fence  d e s i g n  and a s s o c i a t e d  management 
problems. 

2.  OTHER GOVERNMENTAL AGENCIES W I T H  
JURISDICTION, LIST OF PERMITS NEEDED: 

3 .  ALTERNATIVES CONSIDERED: 

Montana Department of  F i sh ,  W i l d l i f e ,  and 
Parks (DFWP) own l a n d  n e a r  t h e  p roposed  
p r o j e c t .  TEI h a s  been working w i t h  DFWP1s 
Fred King t o  m i t i g a t e  w i l d l i f e  c o n c e r n s  on 
t h e  Robb-Ledford W i l d l i f e  Management Area.  

1) No a c t i o n  - T E I  would c o n t i n u e  t o  have 
d i f f i c u l t y  c o n t a i n i n g  b i s o n  on t h e  ranch  
and would n o t  be  a b l e  t o  u t i l i z e  t h e  s t a t e  
l e a s e .  2 )  Allow i n s t a l l a t i o n  o f  a  52" h i g h  
f i v e  w i r e  f ence  a s  proposed by TEI 

11. IMPACTS ON THE 

RESOURCE 

4 .  GEOLOGY AND SOIL QUALITY, STABILITY AND 
MOISTURE: Are f r a g i l e ,  compact ib le  o r  
u n s t a b l e  s o i l s  p r e s e n t ?  Are t h e r e  unusual  
g e o l o g i c  f e a t u r e s ?  Are t h e r e  s p e c i a l  
r ec lamat ion  c o n s i d e r a t i o n s ?  Are cumulat ive  
impacts  l i k e l y  t o  occur  a s  a  r e s u l t  of 
t h i s  proposed a c t i o n ?  

5 .  WATER QUALITY, QUANTITY AND 
DISTRIBUTION: Are impor tan t  s u r f a c e  o r  
groundwater r e s o u r c e s  p r e s e n t ?  Is t h e r e  
p o t e n t i a l  f o r  v i o l a t i o n  of  ambient wa te r  
q u a l i t y  s t a n d a r d s ,  d r i n k i n g  wa te r  maximum 
contaminant l e v e l s ,  o r  d e g r a d a t i o n  of  water  
q u a l i t y ?  Are cumula t ive  impacts  l i k e l y  t o  
occur  a s  a  r e s u l t  of t h i s  proposed a c t i o n ?  

6 .  AIR QUALITY: W i l l  p o l l u t a n t s  o r  
p a r t i c u l a t e  be  produced? Is t h e  p r o j e c t  
i n f l u e n c e d  by a i r  q u a l i t y  r e g u l a t i o n s  o r  
zones ( C l a s s  I a i r s h e d ) ?  Are cumulat ive  
impacts l i k e l y  t o  occur  a s  a  r e s u l t  of  
t h i s  proposed a c t i o n ?  

7 .  VEGETATION COVER, QUANTITY AND QUALITY: 
W i l l  v e q e t a t i v e  communities be  permanent ly  

PHYSICAL ENVIRONMENT 

[Y/Nl POTENTIAL IMPACTS 

N = Not P r e s e n t  o r  No Impact w i l l  

Y = Impacts may occur  ( e x p l a i n  below) 

[N] S o i l  d i s t u r b a n c e  by t h e  p r o j e c t  w i l l  be  
minimal. 

[N] Ledford  Creek and Robb Creek a r e  n e a r  
t h e  proposed p r o j e c t  a r e a .  No i n c r e a s e  i n  
sediment l o a d  i s  expec ted  t o  r e s u l t  from 
t h i s  p r o j e c t  . 

[Nl 

[N] 
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11. IMPACTS ON THE 

a l t e r e d ?  Are any  r a r e  p l a n t s  o r  cover  
t y p e s  p r e s e n t ?  Are cumula t ive  impacts  
l i k e l y  t o  occur  a s  a  r e s u l t  of t h i s  
proposed a c t i o n ?  

8 .  TERRESTRIAL, AVIAN AND AQUATIC LIFE AND 
HABITATS: Is t h e r e  s u b s t a n t i a l  use  of  t h e  
a r e a  by i m p o r t a n t  w i l d l i f e ,  b i r d s  o r  f i s h ?  
Are cumulat ive  impac t s  l i k e l y  t o  occur  a s  

a  r e s u l t  of  t h i s  proposed a c t i o n ?  

9 .  U N I Q U E ,  ENDANGERED, FRAGILE OR LIMITED 
ENVIRONMENTAL RESOURCES: Are any f e d e r a l l y  
l i s t e d  t h r e a t e n e d  o r  endangered s p e c i e s  o r  
i d e n t i f i e d  h a b i t a t  p r e s e n t ?  Any wet lands?  
S e n s i t i v e  S p e c i e s  o r  S p e c i e s  of s p e c i a l  
concern?  Are cumula t ive  impacts  l i k e l y  t o  
occur  a s  a  r e s u l t  of t h i s  proposed a c t i o n ?  

10.  HISTORICAL AND ARCHAEOLOGICAL SITES: 
Are any h i s t o r i c a l ,  a r c h a e o l o g i c a l  o r  
p a l e o n t o l o g i c a l  r e s o u r c e s  p r e s e n t ?  

11. AESTHETICS: Is t h e  p r o j e c t  on a  
prominent t o p o g r a p h i c  f e a t u r e ?  W i l l  it be 
v i s i b l e  from popu la ted  o r  s c e n i c  a r e a s ?  
W i l l  t h e r e  be e x c e s s i v e  n o i s e  o r  l i g h t ?  
Are cumula t ive  impacts  l i k e l y  t o  occur  a s  a  
r e s u l t  of  t h i s  proposed a c t i o n ?  

1 2 .  DEMANDS ON ENVIRONMENTAL RESOURCES OF 
LAND, WATER, AIR OR ENERGY: W i l l  t h e  
p r o j e c t  u s e  r e s o u r c e s  t h a t  a r e  l i m i t e d  i n  
t h e  a r e a ?  Are t h e r e  o t h e r  a c t i v i t i e s  
nearby t h a t  w i l l  a f f e c t  t h e  p r o j e c t ?  Are 
cumulat ive  impac t s  l i k e l y  t o  occur  a s  a  
r e s u l t  of t h i s  proposed a c t i o n ?  

13. OTHER ENVIRONMENTAL DOCUMENTS PERTINENT 
TO THE AREA: Are t h e r e  o t h e r  s t u d i e s ,  p l a n s  
o r  p r o j e c t s  on t h i s  t r a c t ?  Are cumulat ive  
impacts  l i k e l y  t o  occur  a s  a  r e s u l t  of 
o t h e r  p r i v a t e ,  s t a t e  o r  f e d e r a l  a c t i o n s  
t h a t  a r e  under MEPA review ( scop ing)  o r  
p e r m i t t i n q  review by any s t a t e  aqency w/n 

PHYSICAL ENVIRONMENT 

[Y] The Robb-Ledford a r e a  i s  y e a r  round 
h a b i t a t  f o r  a  v a r i e t y  o f  b i g  game s p e c i e s  
i n c l u d i n g  e l k ,  mule d e e r ,  w h i t e t a i l  d e e r ,  
b l a c k  b e a r ,  a n t e l o p e ,  and mountain l i o n s .  
Avian s p e c i e s  i n c l u d e  s a g e  g r o u s e ,  f o r e s t  
grouse,  v a r i o u s  r a p t o r  s p e c i e s ,  s o n g b i r d s .  
R e c r e a t i o n a l  f i s h i n g  o c c u r s  on Ledford  
Creek which c o n t a i n s  rainbow t r o u t  and 
brown t r o u t .  There i s  concern  t h e  proposed 
fence  p r o j e c t  would r e s t r i c t  w i l d l i f e  
movement between T E I  r anch  p r o p e r t y  and t h e  
Robb-Ledford W i l d l i f e  Management Area .  See 
Attachment A  f o r  d i s c u s s i o n .  

[Y] Wolves a r e  known t o  i n h a b i t  t h e  g e n e r a l  
a r e a  around t h e  p r o p o s a l  b u t  wolf numbers 
and range a r e  n o t  known a t  t h i s  t i m e .  The 
a r e a  a l s o  c o n t a i n s  b a l d  and go lden  e a g l e s .  

These s p e c i e s  s h o u l d  n o t  be  a f f e c t e d  by 
t h e  f e n c i n g  p r o j e c t .  Sage g r o u s e  and West 
Slope c u t t h r o a t  t r o u t  a r e  c u r r e n t l y  b e i n g  
reviewed f o r  p o s s i b l e  l i s t i n g  under t h e  
Endangered S p e c i e s  Ac t .  These s p e c i e s  a r e  
p r e s e n t  on t h e  p r o j e c t  a r e a ,  b u t  s h o u l d  n o t  
be  a d v e r s e l y  impacted by t h e  p r o p o s a l .  

[n ]  There a r e  no known s i t e s  i n  t h e  
v i c i n i t y  of  t h e  proposed p r o j e c t .  

[Y] A smal l  p o r t i o n  of  t h e  p roposed  f e n c e  
i s  l o c a t e d  a l o n g  Ledford  Creek Road. Th i s  
road i s  one of  t h e  p r imary  a c c e s s  r o a d s  f o r  
r e c r e a t i o n a l  u s e r s  of  t h e  Robb-Ledford 
W i l d l i f e  Management Area.  The T r u s t  Lands 
l o c a t e d  i n  t h i s  a r e a  r e c e i v e  a  h i g h  amount 
o f  r e c r e a t i o n a l  u s e .  

[Nl 

[Y] The Montana Department of  F i s h ,  
W i l d l i f e ,  and Parks  r e i n t r o d u c e d  Bighorn 
sheep t o  t h e  Greenhorn Mountains a d j a c e n t  
t o  t h e  Robb-Ledford W i l d l i f e  Management 
Area.  These sheep  a r e  c u r r e n t l y  r e s t r i c t e d  
t o  t h e  g e n e r a l  a r e a  around t h e  r e l e a s e  s i t e  
i n  t h e  Greenhorn Mountains, i f  t h e y  s t r a y  
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hazing f a i l s  t o  work, t h e  sheep  a r e  k i l l e d  
t o  avo id  c o n t a c t  w i t h  domes t i c  sheep  
l o c a t e d  on p r i v a t e  l a n d  West o f  t h e  p r o j e c t  
a r e a .  The p r o j e c t  a r e a  i s  o u t s i d e  o f  t h e  
a r e a  t h e  b i g h o r n s  a r e  c u r r e n t l y  a l l o w e d  t o  

r o j e c t  Environmental  

RESOURCE [Y/N] POTENTIAL IMPACTS AND MITIGATION 
MEASURES 

1 4 .  HUMAN HEALTH AND SAFETY: W i l l  t h i s  [Y] The h e a l t h  and s a f e t y  r i s k s  a s s o c i a t e d  
p r o j e c t  add t o  h e a l t h  and s a f e t y  r i s k s  i n  w i t h  t h e  p r o j e c t  a r e  r e l a t e d  t o  
t h e  a r e a ?  r e c r e a t i o n a l  use  and e l e c t r i c  f e n c e s .  The 

i s s u e  of  l i a b i l i t y  and p o t e n t i a l  f o r  i n j u r y  
t o  sportsman from t h e  f e n c e  h a s  been 
r a i s e d .  E l e c t r i c  f e n c e  i s  commonly u s e d  
throughout  t h e  s t a t e  i n  a  v a r i e t y  o f  
l o c a t i o n s  and t h e r e  i s  no r e c o r d  o f  
l i a b i l i t y  o r  s i g n i f i c a n t  i n j u r y  r e s u l t i n g  
from e l e c t r i c  f e n c e  use  i n  t h e  s t a t e .  The 
l e s s e e  would p o s t  warning s i g n s  a l o n g  t h e  
fence  l i n e  approx imate ly  300  y a r d s  a p a r t .  

15.  INDUSTRIAL, COMMERCIAL AND AGRICULTURAL 
ACTIVITIES AND PRODUCTION: W i l l  t h e  
p r o j e c t  add t o  o r  a l t e r  t h e s e  a c t i v i t i e s ?  

1 6 .  QUANTITY AND DISTRIBUTION OF 
EMPLOYMENT: W i l l  t h e  p r o j e c t  c r e a t e ,  move 
o r  e l i m i n a t e  jobs?  I f  s o ,  e s t i m a t e d  
number. Are cumula t ive  impacts  l i k e l y  t o  
occur  a s  a  r e s u l t  of  t h i s  proposed a c t i o n ?  

17.  LOCAL AND STATE TAX BASE AND TAX REVE- 
NUES: W i l l  t h e  p r o j e c t  c r e a t e  o r  
e l i m i n a t e  t a x  revenue? Are cumulat ive  
impacts  l i k e l y  t o  occur  a s  a  r e s u l t  of 
t h i s  proposed a c t i o n ?  

18.  DEMAND FOR GOVERNMENT SERVICES: W i l l  
s u b s t a n t i a l  t r a f f i c  be added t o  e x i s t i n g  
roads?  W i l l  o t h e r  s e r v i c e s  ( f i r e  
p r o t e c t i o n ,  p o l i c e ,  s c h o o l s ,  e t c )  be  
needed? Are cumula t ive  impacts  l i k e l y  t o  
occur  a s  a  r e s u l t  of  t h i s  proposed a c t i o n ?  

1 9 .  LOCALLY ADOPTED ENVIRONMENTAL PLANS 
AND GOALS: Are t h e r e  S t a t e ,  County, C i t y ,  
USFS, BLM, T r i b a l ,  e t c .  zoninq o r  

[N] The a r e a  h a s  been h i s t o r i c a l l y  g r a z e d  
by b i s o n  o r  c a t t l e .  Use o f  t h e  t r a c t  w i l l  
remain a s  g r a z i n g  l a n d .  No i n c r e a s e  o r  
dec rease  i n  a g r i c u l t u r a l  p r o d u c t i o n  s h o u l d  
occur  a s  a  r e s u l t  of  t h i s  p r o j e c t .  

[Nl 

[N]  

[Nl 

[ N l  



[N] 

[N] 

[N] 

[N] 
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Attachment A-TEI Bison Fence EA 

During t h e  p r o c e s s  of e v a l u a t i n g  t h e  f e n c i n g  p r o p o s a l ,  meet ing w i t h  i n t e r e s t e d  spor tsmen 
and d i s t r i b u t i n g  s c o p i n g  n o t i c e s  f o r  comment, t h r e e  pr imary i s s u e s  of concern  s u r f a c e d  
r e g a r d i n g  t h e  proposed f e n c i n g  p r o j e c t .  

1) There i s  concern  t h e  proposed fence  would p r e s e n t  a  b a r r i e r  t o  w i l d l i f e  and 
unnecessa ry  h indrance  t o  m i g r a t i o n  r o u t e s  from t h e  s t a t e  g r a z i n g  l e a s e  t o  t h e  
Robb-Ledford W i l d l i f e  Management Area (RLWMA) . 

2 )  Concern was e x p r e s s e d  by a d j a c e n t  landowners and t h e  proponent  t h a t  t h e  f e n c e ,  i f  
c o n s t r u c t e d ,  be  e f f e c t i v e  i n  t h e  containment of b i s o n  and t o  r e s t r i c t  o t h e r  
l i v e s t o c k  from t h e  b i s o n  p a s t u r e .  

3 )  An o p i n i o n  was e x p r e s s e d  t h a t  o n l y  f e n c e  l e g a l l y  d e f i n e d  under  81-4-101 be 
a u t h o r i z e d  f o r  u s e .  

Backsround: 

The RLWMA and s u r r o u n d i n g  s t a t e ,  p r i v a t e  and f e d e r a l  l a n d  p r o v i d e s  y e a r  round h a b i t a t  f o r  
a  wide v a r i e t y  of w i l d l i f e  and impor tan t  w i n t e r  range f o r  d e e r  and e l k .  The RLWMA was 
purchased by t h e  Montana Department of F i s h  W i l d l i f e  and Parks  p r i m a r i l y  f o r  i t s  v a l u e  a s  
e l k  w i n t e r  r ange .  Winter su rveys  conducted by DFWP have i n d i c a t e d  more t h a n  2500 e l k  
congrega te  on t h e  RLWMA and a d j a c e n t  B l a c k t a i l  Game Range d u r i n g  t h e  w i n t e r  months.  E lk  
t h a t  w i n t e r  i n  t h e  a r e a  t y p i c a l l y  m i g r a t e  s e a s o n a l l y ,  becoming more c o n c e n t r a t e d  on t h e  
RLWMA i n  t h e  w i n t e r  and d i s p e r s e  over  a  l a r g e  a r e a  t o  h i g h e r  e l e v a t i o n s  p r i m a r i l y  t o  t h e  
e a s t  and s o u t h  over  t h e  s p r i n g  and summer months. 

The s t a t e  and p r i v a t e  l a n d  i n  t h e  a r e a  has  been g razed  by l i v e s t o c k  f o r  many y e a r s  and t h e  
p o r t i o n s  owned o r  l e a s e d  by TEI have been g r a z e d  by b i s o n  s i n c e  1994. There  a r e  e x i s t i n g  
f e n c e  l i n e s  used  t o  c o n t a i n  l i v e s t o c k  th roughout  t h e  a r e a .  The e x i s t i n g  f e n c e  l i n e s  a r e  
t y p i c a l l y  4-wire ba rbed  f e n c e s  c o n s t r u c t e d  t o  a  h e i g h t  of 42 t o  48 i n c h e s  o r  a  combina t ion  
of barbed w i r e  w i t h  a  woven wi re  b a s e .  There a r e  c u r r e n t l y  no e x i s t i n g  f e n c e s  a l o n g  t h e  
proposed r o u t e  due t o  t h e  change of l e a s e - h o l d  i n t e r e s t  between t h e  p a r t i e s .  A new 
boundary h a s  been formed between TEI and LCGA due t o  a  t r a d i n g  of  l e a s e s  t o  improve 
management and r e c o r d  keeping between t h e  2  p a r t i e s  and t o  conform w i t h  c u r r e n t  s t a t e  
r u l e s  and r e g u l a t i o n s  r e g a r d i n g  t h e  s u b l e a s e  o r  p a s t u r i n g  of  t r u s t  l a n d  l e a s e s  between 
p a r t i e s .  

Potential Effects of Proposed Improvements 

No Act ion  (deny improvement r e q u e s t ) :  I f  t h e  r e q u e s t  t o  c o n s t r u c t  t h e  f e n c i n g  p r o j e c t  i s  
den ied ,  t h e  l e s s e e  w i l l  be unab le  t o  use  t h e  t r u s t  l a n d  l e a s e ,  o r  a n  a d j o i n i n g  landowner 
c o u l d  use  t h e  l e a s e  wi thou t  DNRC a u t h o r i z a t i o n ,  c r e a t i n g  an i l l e g a l  s u b l e a s e  s i t u a t i o n .  

5-wire,  52" f e n c e  d e s i q n :  The 5-wire f e n c e  would be c o n s t r u c t e d  w i t h  wood l i n e  p o s t s  ( 8 '  
X 4.5" t o  5") spaced 30 f e e t  a p a r t  wi th  a  bottom wire h e i g h t  of 18 i n c h e s  and a  t o p  w i r e  
h e i g h t  of approx imate ly  52 i n c h e s .  The f e n c e  would have t h e  c a p a b i l i t y  of  b e i n g  
e l e c t r i f i e d  when b i s o n  a r e  p r e s e n t  i n  t h e  p a s t u r e .  The f i v e  w i r e s  of t h e  f e n c e  would be 
lowered t o  a  h e i g h t  of  32 i n c h e s  i n  3 t o  4 s i t e s  pe r  m i l e  and a t  i d e n t i f i e d  heavy w i l d l i f e  
c r o s s i n g  a r e a s  which would be bunched when b i s o n  and/or  c a t t l e  a r e  n o t  i n  a d j a c e n t  
p a s t u r e s  t o  f a c i l i t a t e  w i l d l i f e  movement. 

I n s t a l l a t i o n  of  t h e  5-wire f e n c e  would n o t  impede m i g r a t i o n  between t h e  f e n c e d  p a s t u r e s  
and t h e  RLWMA f o r  t h o s e  s p e c i e s  t h a t  p r e f e r  t o  c r o s s  under t h e  f e n c e  such a s  a n t e l o p e  and 
young c a l v e s  and some d e e r .  The bottom w i r e  he igh t  o f  18 i n c h e s  conforms t o  most 
b i o l o g i s t  recommendations f o r  minimum bottom wi re  h e i g h t .  The t o t a l  f e n c e  h e i g h t  of  52" 
i s  h i g h e r  t h a n  most ba rbed  and woven fence  d e s i g n s  and would be more of a  h i n d r a n c e  t h a n  a  
t y p i c a l  ba rbed  o r  woven f e n c e  f o r  t h o s e  s p e c i e s  t h a t  would normal ly  jump o v e r  a  f e n c e  such  
e l k .  Elk  i n  p a r t i c u l a r  a r e  p h y s i c a l l y  c a p a b l e  of jumping a  52" f e n c e  b u t  may h e s i t a t e  and 
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d e l a y  doing s o  depending on t h e  an imal ' s  m o t i v a t i o n  t o  c r o s s  t h e  f e n c e .  The DFWP worked 
wi th  T E I  t o  i d e n t i f y  l o c a t i o n s  f o r  t h e  proposed game c r o s s i n g s  t h a t  would be  bunched when 
b i s o n  a r e  n o t  i n  t h e  p a s t u r e  and c a t t l e  a r e  no t  p r e s e n t  i n  t h e  a d j a c e n t  p a s t u r e ( s ) .  
Genera l ly  b i s o n  a r e  g razed  i n  t h i s  a r e a  from J u l y  th rough  August and o c c a s i o n a l l y  i n  t h e  
f i r s t  h a l f  o f  September when e l k  a r e  u s u a l l y  widely  d i s p e r s e d  i n  h i g h e r  e l e v a t i o n s .  The 
game c r o s s i n g s  would t h e r e f o r e  t y p i c a l l y  be bunched t o  a  h e i g h t  o f  32 i n c h e s  d u r i n g  t h e  
p e r i o d  from September th rough  June when t h e  m a j o r i t y  of t h e  m i g r a t i o n  and c o n g r e g a t i o n  of  
e l k  occur  on t h e  w i n t e r  r ange .  

The 5-wire d e s i g n  p r o v i d e s  a  p h y s i c a l  and p s y c h o l o g i c a l  b a r r i e r  t o  t h e  b i s o n .  I t  h a s  been 
used i n  o t h e r  p a r t s  of  t h e  ranch and proven t o  be  much more e f f e c t i v e  i n  c o n t a i n i n g  b i s o n  
t h a n  t h e  t y p i c a l  4 t o  5-wire barbed and woven fence  d e s i g n  l o c a t e d  around t h i s  a r e a .  Bison 
however have been known t o  jump a  6-foot  f e n c e  i f  t h e y  d e s i r e  and a r e  c a p a b l e  o f  go ing  
th rough  even t h e  s t r o n g e s t  f ence  d e s i g n s  (Bison Breeders  Handbook, American Bison 
A s s o c i a t i o n ,  1 9 9 3 ) .  E l e c t r i f y i n g  t h e  fence  would i n c r e a s e  i t ' s  e f f e c t i v e n e s s  i n  
c o n t a i n i n g  b i s o n .  Bison h a i r  i s  s i m i l a r  t o  c a t t l e  i n  t h a t  it does  n o t  p r o v i d e  good 
p r o t e c t i o n  from e l e c t r i c a l  shock.  Bison i f  no t  s u f f i c i e n t l y  m o t i v a t e d  t o  c r o s s  a n  
e l e c t r i c a l  f e n c e  w i l l  a v o i d  t h e  fence  a f t e r  b e i n g  t r a i n e d  by t h e  e l e c t r i c  shocks .  Deer, 
e l k  and a n t e l o p e  on t h e  o t h e r  hand have hollow guard h a i r s  having good i n s u l a t i n g  
q u a l i t i e s  and g e n e r a l l y  a r e  no t  shocked by an e l e c t r i c  f e n c e  u n l e s s  t h e y  p r e s s  h a r d  enough 
t o  ground a g a i n s t  t h e  s k i n  (Karhu and Anderson, 2002) .  

The f i v e - w i r e  d e s i g n  does n o t  p r e s e n t  q u i t e  a s  s u b s t a n t i a l  a  p h y s i c a l  b a r r i e r  f o r  
containment of  b i s o n  a s  t h e  6-wire d e s i g n  h i s t o r i c a l l y  r e q u e s t e d  by T E I  b u t  r e l i e s  
s u b s t a n t i a l l y  on t h e  p s y c h o l o g i c a l  b a r r i e r  a s s o c i a t e d  w i t h  e l e c t r i f i c a t i o n .  S t u d i e s  
conducted i n  Wyoming (Karhu and Anderson, 2002) i n d i c a t e  e l e c t r i f i c a t i o n  may be  e f f e c t i v e  
i n  c o n t a i n i n g  b i s o n  p a r t i c u l a r l y  i f  b i s o n  a r e  con ten t  wi th  t h e i r  l o c a t i o n .  However 
f u r t h e r  s t u d y  and documentation needs t o  be  conducted r e g a r d i n g  b i s o n  conta inment  t o  be 
c o n c l u s i v e .  

Leaal fences defined by statute:  

Montana Code Annota ted 81-4-101 s t a t e s  t h a t  "any one of t h e  fo.llowing, i f  n o t  l e s s  t h a n  4 4  
i n c h e s  o r  more t h a n  48 i n c h e s  i n  h e i g h t ,  s h a l l  be a  l e g a l  f e n c e  i n  t h e  s t a t e  of  Montana...". 

The s t a t u t e  i s  c o n t a i n e d  w i t h i n  a  t i t l e  of law r e l a t i n g  t o  l i v e s t o c k  and s p e c i f i c a l l y  
Chapter 4 "containment of  Lives tock" .  The s t a t u t e  does n o t  p r o h i b i t  o t h e r  t y p e s  of  f ence  
from be ing  c o n s t r u c t e d  and used w i t h i n  t h e  s t a t e .  Numerous Montana Supreme Court  r u l i n g s  
have addressed  t h e  i n t e r p r e t a t i o n  of 81-4-101 and h e l d  t h a t  no d u t y  i s  imposed upon an 
i n d i v i d u a l  t o  m a i n t a i n  a  l e g a l  f ence  a s  d e f i n e d  by t h e  s t a t u t e .  However, anyone n o t  
c o n s t r u c t i n g  a  f e n c e  a s  d e s c r i b e d  by 81-4-101 i s  l i a b l e  f o r  a l l  damages caused  by i n j u r y  
t o  l i v e s t o c k .  The s t a t u t e  t h e r e f o r e  does  n o t  d e f i n e  what can l e g a l l y  b e  c o n s t r u c t e d  b u t  
r a t h e r  what can b e  s u b j e c t e d  t o  l i a b i l i t y  i f  i n j u r y  t o  l i v e s t o c k  owned by o t h e r s  o c c u r s .  
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I have reviewed the Environmental Assessment prepared for the fencing improvement 
request proposed by Turner Enterprises Inc. (TEI) for the sections of state land leased by 
TEI in Township 9 South, Range 4 West. I have also reviewed the comments submitted 
by interested sportsmen, wildlife biologists with the Montana Department of Fish 
Wildlife and Parks, results of studies conducted by the Wyoming Cooperative Fish and 
Wildlife Research Unit (Karhu and Anderson) relating to the evaluation of high tensile 
electric fence designs on big game movement and discussed the proposal with Montana 
Department of Fish, Wildlife and Parks representatives, ranch managers with TEI, and 
sportsmen representatives. The purpose of my review was to approve or deny the fencing 
improvement requested by TEI and to determine if significant impacts are likely to occur 
as a result of the proposed activity on state land. 

I have decided to approve the improvement request proposed by TEI, a 5-wire electric 
fence on the sections that border the Ledford Creek Grazing Association leases and 
private land. I have also concluded that significant impacts are not likely to occur as a 
result of the proposed activity and therefore an Environmental Impact Statement is not 
required. The basis for my decision is as follows: 

1) TEI has a clear legal responsibility to contain its livestock under Montana law on 
its fee land and state leased land. Montana Codes Annotated 84-2-201 
through 84-4-220 describe the responsibilities of livestock owners to prevent 
livestock fiom running at large and trespassing on other properties and the 
liability of trespass. Montana codes 77-6-301 allow lessees of state land to 
construct improvements such as fencing on the leased land. There is no 
statute prohibiting any of the fence designs proposed by TEI for this project. 

Wildlife biologists with the Montana Department of Fish, Wildlife and Parks 
(DFWP) have worked closely with TEI to ensure wildlife interests are 
considered in the design and location of the proposed fence. Wildlife 
mitigations such as installing gates at road crossings, maintaining the bottom 
wire 18 inches off the ground, at wildlife crossings, bundling all 5 fence wires 
together at the middle wire height of 32 inches during periods when bison are 
not present, and locating the fence out of drainage bottoms where feasible 
have been incorporated in the project design at the request of DFWP. The 
DFWP as an adjacent landowner and agency responsible for wildlife 
management activities in the state has a responsibility to ensure the proposed 
fence is effective in containing the bison fiom the Robb-Ledford Wildlife 
Management Area and wildlife have the ability to migrate across the fence. 

3) TEI considered alternative fence designs upon receiving input fiom sportsmen 
and discussing the issue with Rory Karhu of the Wyoming Cooperative Fish 
and Wildlife Research Unit and with operators of several bison ranches in 
Wyoming. The result of the input is the proposed use of the experimental 
design on segments bordering the Wildlife Management Area. While other 



fence designs may indeed hinder wildlife to a lesser degree, there is 
insufficient data and application of those designs regarding their effectiveness 
to contain bison. If and when lower fence designs are proven to effectively 
contain bison, these designs will be given serious consideration in future fence 
construction. 

4) Under current management, bison utilize the pastures within the project area for a 
two to three month period during the summer. The fence wires will be 
bundled to a 32-inch height at approximately 113 to ?4 mile intervals, at 
obvious wildlife crossings, and the road gates will be opened for the 
remaining 9 to 10 months of the year. The period of bison use is during the 
time of year when elk are generally dispersed at higher elevations and when 
migration across the property boundaries is generally not occurring to a great 
extent. 

5) While studies indicate wildlife species such as deer and elk are hindered by higher 
fence designs, they do have the capability to jump fences similar to those 
proposed in this project if sufficient motivation exists. When the proposed 
fences are lowered to the 32-inch height, wildlife would have the capability to 
cross the fence either over or under with minimal hindrance. 

Upon execution, this Finding becomes part of the Final EA for the fencing improvement 
project proposed by Turner Enterprises on state land in Township 9, Range 4 West in 
Madison County. 

Signed: Dated: 

Richard A. Moore 
Unit Manager 
Dillon Unit 
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