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This is to request approval of this proposed project as a Categorical Exclusion (CE) under the 
provisions of 23 CFR 771 .I 17(d), and the Programmatic Agreement as signed by the MONTANA 
DEPARTMENT OF TRANSPORTATION (MDT) and the FHWA on April 12,2001. A 404-permit letter and a 
COE Joint Public Notice and Project Location Map are attached. This proposed action also qualifies as 
a CE under ARM 18.2.261 (Sections 75-1 -1 03 and 75-1 -201, MCA). 

The following form provides the documentation required to demonstrate that all of the conditions are 
satisfied to qualify for a Programmatic Categorical Exclusion Approval (PCE) as initially agreed by the 
(former) MONTANA DEPARTMENT OF HIGHWAYS (MDOH) and the FHWA on December 6,1989. (Note: 
An "X in the "N/A" column is "Not Applicable" to, while one in the "w column is "Unknown" at the 
present time for this proposed project.) 

NOTE: A response in a box will require additional documentation for a Categorical 
Exclusion request in accordance with 23 CFR 771.117(dl. 

YES N/A UNK 
1. This proposed project would have (a) significant environmental 

irnpact(s) as defined under 23 CFR 771 .I 17(a). O X  
2. This proposed project involves (an) unusual circumstance(s) as 

described under 23 CFR 771 .I 17(b). I -2- 

3. This proposed project involves one (or more) of the following 
situations where: 

A. Right-of-way, easements, and/or construction permits would be 
required. - X 

1. The context or degree of the Right-of-way action would 
have (a) substantial social, economic, or environmental 
effect(s). X I -- 

2. There is a high rate of residential growth in this proposed 
project's area. X - - - -  

Environmental Setvices 
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YES NO NIA UNK 

3. There is a high rate of commercial growth in this proposed 
project's area. 

4. Work would be on and/or within approximately 1.6 
kilometers ( I+  mile) of an Indian Reservation. 

5. There are parks, recreational, or other properties 
acquiredlimproved under Section 6(13 of the 1965 National 
Land & Water Conservation Fund Act (16 U.S.C. 460L, et 
seq.) on or adjacent to proposed the project area. 

The use of such Section 6(0 sites would be documented 
and com ensated with the appropriate agencies. (e.g.: 
M D F W ~ ,  local entities, etc.). 

6. Are there any sites either on, or eligible for the National 
Register of Historic Places with concurrence in 
determination of eligibility or effect under Section 106 of 
the National Historic Preservation Act ( I  6 U.S.C. 470, et 
seq.) by the State Historic Preservation Office (SHPO), 
which would be affected by this proposed project. 

7. There are parks, recreation sites, school grounds, wildlife 
refuges, historic sites, historic bridges, or irrigation that 
might be considered under Section 4(13 of the 1966 U.S. 
DEPARTMENT OF TRANSPORTATION Act (49 U.S.C. 303) On 
or adjacent to the project area. 

a. "Nationwide" Programmatic Section 4(13 Evaluation 
forms for these sites are attached. 

b. This proposed project requires a full (i.e.: DRAFT & 
FINAL) Section 4(0 Evaluation. 

B. The activity would involve work in a streambed, wetland, 
and/or other waterbody(ies) considered as "waters of the 
United States" or similar (e.g.: "state waters"). 

1. Conditions set forth in Section 10 of the Rivers and 
Harbors Act (33 U.S.C. 403) and/or Section 404 under 33 
CFR Parts 320-330 of the Clean Water Act (33 U.S.C. 
1251 -1 376) would be met. 

2. Impacts in wetlands, including but not limited to those 
referenced under Executive Order (E.O.) # I  1990, and their 
proposed mitigation would be coordinated with the 
Montana Inter-Agency Wetland Group. 

3. A 124SPA Stream Protection permit would be obtained 
from the MDFW&P? 
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4. There is a delineated floodplain in the proposed project 
area under FEMA's Floodplain Management criteria. 

The water surface at the 100-year flood limit elevation 
would exceed floodplain mana ement cr~ter~a due to an 
encroachment by the propose # project. 

5. Tribal Water Permit would be required. 

6. Work would be required in, across, and/or adjacent to a 
river which is a component of, or proposed for inclusion in 
Montana's Wild and/or Scenic Rivers system as published 
by the U.S. Department of Agriculture, or the U.S. 
Department of the Interior. 

The designated National Wild & Scenic River systems in 
Montana are: 

a. Middle Fork of the Flathead River (headwaters to 
South Fork confluence). 

b. North Fork of the Flathead River (Canadian Border 
to Middle Fork confluence). 

c. South Fork of the Flathead River (headwaters to 
Hungry Horse Reservoir). 

d. Missouri River (Fort Benton to Charles M. Russell 
National Wildlife Refuge). 

In accordance with Section 7 of the Wild and Scenic Rivers 
Act (16 U.S.C. 1271 - 1287), this work would be 
coordinated and documented with either the Flathead 
National Forest (Flathead River), or U.S. Bureau of Land 
Management (Mlssour~ River). 

C. This is a "Type I" action as defined under 23 CFR 772.5(h), 
which typically consists of highway construction on a new 
location or the physical alteration of an existing route which 
substantially changes its horizontal or vertical alignments or 
increases the number of through-traffic lanes. 

1. If yes, are there potential noise impacts? 

2. A Noise Analysis would be completed. 

3. There would be corr~pliance with the provisions of both 23 
CFR 772 for FHWA's Noise Impact analyses and MDT's 
Noise Policy. 
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YES NO N/A UNK 

D. There would be substantial changes in access control involved 
with this proposed project. 

If yes, would they result in extensive economic and/or social 
impacts on the affected locations? 

E. The use of a temporary road, detour, or ramp closure having 
the following conditions when the action(s) associated with 
such facilities: 

1. Provisions would be made for access by local traffic, and 
be posted for same. 

2. Adverse effects to through-traffic dependant businesses 
would be avoided or minimized. 

3. Interference to local events( e.g.: festivals) would be 
minimized to all possible extent. 

4. Substantial controversy associated with this pending action 
would be avoided. 

F. Hazardous wastes /substances, as defined by the U.S. 
Environmental Protection Agency (EPA) and/or the Montana 
Department of Environmental Quality (MDEQ), and/or (a) 
listed "Superfund" (under CERCLA or CECRA) site(s) are 
currently on and/or adjacent to this proposed project. 

All reasonable measures would be taken to avoid and/or 
minimize substantial irr~pacts from same. 

G. The Montana Pollutant Discharge Elimination System's 
conditions (ARM 16.20.1 314), including temporary erosion 
control features for construction would be met. 

H. Permanent desirable vegetation with an approved seeding 
mixture would be established on exposed areas. 

I. Documentation of an "invasive species" review to comply with 
both E.O.#13112 and the County Noxious Weed Control Act 
(7-22-21, M.C.A.), including directions as specified by the 
county(ies) wherein its intended work would be done. 



- - . -- --- - - - - 

Janice W. Brown - UPPER CLARK FORK MITIGATION BANK 
Page 5 STPX 0002(789) 
February 10,2006 CN 3368 

YES j'Q NIA LINK 

J. There are "Prime" or "Prime if Irrigated" Farmlands designated 
by the Natural Resources Conservation Service on or adjacent to 
the proposed project area. 

If the proposed work would affect Important Farmlands, then 
an AD-1006 Farmland Conversion Impact Rating form would 
be completed in accordance with the Farmland Protection 
Policy Act (7 U.S.C. 4201, et seq.). 

K. Features for the Americans with Disabilities Act (P.L. 101 -336) 
compliance would be included. 

L. A written Public Involvement Plan, would be completed in 
accordance with MDT's Public Involvement Handbook. 

4. This proposed project complies with the Clean Air Act's Section 
176(c) (42 U.S.C. 7521(a), as amended) under the provisions of 
40 CFR 81.327 as it's either in a Montana air quality: 

A. "Unclassifiable"lattainment area. This proposed project is not 
covered under the EPA's September 15, 1997 Final Rule on 
air quality' conformity. 

B. "Nonattainment" area. However, this type of proposed project 
is either exempted from the conformity determination 
requirements (under EPA's September 15, 1997 Final Rule), 
or a conformity determination would be documented in 
coordination with the responsible agencies: (Metropolitan 
Planning Organizations, MDEQ's Air Quality Division, etc.). 

C. Is this proposed project in a "Class I Air Shed" (Indian 
Reservations) under 40 CFR 52.1382(~)(3)? 

5. Federally listed Threatened or Endangered (TIE) Species: 

A. There are recorded occurrences, andlor critical habitat in this 
proposed project's vicinity. 



- - - - - -- -- 

Janice W. Brown ----- - --A UPPER CLARK FORK MITIGATION BANK 
Page 6 STPX 0002(789) 
February 10, 2006 CIV 3368 

YES NO N/A UNK 

B. Would this proposed project result in a "jeopardy" opinion 
(under 50 CFR 402) from the Fish & Wildlife Service on any 
Federally listed TIE Species? x- 

The proposed project would not induce significant land use changes, nor promote unplanned growth. 
There would be no significant effects on access to adjacent property, nor to present traffic patterns. 

This proposed project would not create disproportionately high and/or adverse impacts on the health or 
environment of minority and/or low-income populations (E.O.#12898). It also complies with the 
provisions of Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d) under the FHWA's regulations (23 
CFR 200). 

In accordance with the provisions of 23 CFR 771 .I 17(a), this pending action would not cause any 
significant individual, secondary, or cumulative environmental impacts. Therefore, the FHWA's 
concurrence is requested that this proposed project is properly classified as a Catesorical Exclusion. 

Engineering Section Supervisor 
MDT Environmental Services 

Concur , Date: - f$ -06 
I Highway Administration 

Attachments 

THIS DOCUMENT WILL BE PROVIDED ON 
REQUEST." 

cc: Jeff Ebert, Butte Administrator - MDT 
David W. Jensen, Supervisor - MDT Fiscal Programming Section 
Jean Riley, P.E. - Environmental Services Bureau Chief 
file 
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DEPARTMENT OF THE ARMY 
CORPS DF ENGINEERS. OMAHA DISTRICT 

HELENA REGULATORY OFFICE 
ta WEST ism STREEL SUITE a 0 0  

H U€NA MT 59826 

October 21,2005 

Helena Regulatnry Office 
Phone (406) 441 -1 375 
Fax (406)441-1380 

RE: Corps File No. 2003-90-548 

Trout Unlimited-Big Blackfoot Chapter 
Attn: Ms. Ryen Aasheim 
P.O. Box I 
Ovando. Montana 59626 

Dear Ms. Ansheim: 

We have reviewcd the Joint Application you submitted requesting Department of the 
Amy authorization to improve 13,700 feet of stream 011 Jacobsen Spring Creek. 'I'hc project is 
located in Sections I .  1 1,12, and 13, Township 14 North, Range 12 West, Po~vtl l  County, 
Montana. 

Specifically, the following unavoidable impacts eill WCW: 

1. Restore approxin~ateiy l3,7GO feet of Jacobs.cn Spring Creek The project will include 
installation of approximately 100 gravel tailouts, 50 spawning gravel patches, 45 large 
wood/rootxvad s~ructures, and 2 log vancs near the downstream end of the reach 1. 

Under the autl~ority of Section 404 of the Clean Water Acz. Department of thc A r m y  
permits ax required for the djscharec of fill material into waters of the United States. Waters of 
the U. S. include the area bclow the ordinary high water mqk of stream channels and lakes or 
ponds c.onnected to the Qibutary system, and wetlands adjacent to these waters. Isolated waters 
a d  wetlands, as well as man-made channels and dirches, may be waters of the U. S. in cenain 
circumstances, which must be determined on a case-byxase basis. 

Based on the informatior. you initially provided, and a site visit by Corps staff on -4uwst 
29,2005, the siic conrains jurisdictional waters of thz 11. S .  under the authority of Section 304 of 
the Clean Warer Act: This is an Approved .Turisdictional Dctcrrnination. If you disagree with 
this jurisdictional determination, you have the right to appeal h e  decision. If you would like 
more ininrmation on the jurisdictional appeal process, contact this office. 

Based on the information provided, we have determined that the proposed work is 
authorized by Dcpartmerlt of the Army Nationwide Pcmit 27, found in the January 15,2002 
Federal Rcgister (Vol. 67, No. 10, Part 11), Issuance of-Nationwide Pzrmits. Enclosed is a fact 
sheet that Wty describes this nationwide permit m-d lists the General Conditions, which must k 
adhered lo for this authorization ro remain valid. Attached lo the fact sheet are the Regional 



Conditions for the nationwide permit progam in Montana, whic.h may also apply to your 
proposcd work. 

In addition to the General and Kegiond Condiuons, your project is also subject to the 
following Special Conditions; 

1. Install appropriate BMP's tn mitigate for sediment laden water prior to the start of 
the project. 

2. Notify the Helena ReguIatorq. Office 1 week in advance of the start of the project. 
3. Provide a copy o f  the monitoring report to the Hdena Replatory Office by 

December 31 of each of the 3 years the project is monitored. 
4. .4ppIy the active intervention plan described in the vegetative plan should the 

project develop greater than 10  percent covex of weed species on finger bar surfaces 
and other disturbed surfaces, or should less than 75 percent survival rate among 
planted seedlings occur. Active intervention is to include additional planting with 
nursery grown native, site adapted species grown from an appropriate seed source. 

Although an Individual Departmenr of the .&my petmir involving a public interest 
revjztv not be required for the project, this does not eliminate the requirement that you 
obtain any othx applicable Federal, state, tribal, and local permits as required. Please note that 
deviations from the originai plans and specifications of your project could require additional 
authorization from this office. 

The Mon~ana Department of Environmenlal Quality has waived water quality 
certification for this project (see General Condition 9(a) on the enclosed fact she.el). However, 
this does not eliminate the need to obtain other permils that may be rzquired by that agency. 

You are responsible for all work accomplished jn accordance with the terms and 
conditions of the nationwide permit. If a contractor or other authorized representative will be 
accomplishing the work authorized by the nationwidt: p m i t  on your bchalf, it is your 
responsibility to provide a copy of this letter and the attached conditions to them so they are 
aware of t h e  limitations of this authorization. .by activity that fails to  comply with all rhe terms 
and con&iions of this authorization will be wnsidacd unauthorized and subjec.t to appropriate 
enforcement action. 

h compliance with Gencral Condition 14 of the fact sheet, rhe attachcd Compliance 
Certification form must be signed and returned to this office upon completion of the authorized 
work and any rcquired mitigation. 

The Montana Department of Environmental Quality has waived water quality 
certification for this project (see General Condition 9(a) on the enclosed fact sheet). However, 
this docs not eliminate tlw need to obtain other permits that mag be required by that agency. 

I'his verification is valid untiI the nationwide pe.rmit is modified, reisslied or revoked. 
'The nationwide permit is scheduled to be modified, reissued or revoked prior to Match 18,2007. 



It is incumbent upon you to remain informed of chan_ees to the nationwide permit. U'c will issue 
a public notice announcing the  change.^ when they occur. Public notices can be viewed on our 
website-at w~w.nwo.us_ace.armv. rnil'htmI/od-nnt'mio me b 'Furthermore, if you commence 
or are under contract to commence this activity before the date the nationwide permit is modified 
or revoked, you will have twelve (12) months from the date of the modification or revocation to 
complete the activity under the present terms and conditions of th is nationwide permit. 

Should ,vou at any time become aware that either an endangered andor  threatened species 
or its critical habitat exists within the project area: you must immediately notify this office. 

If you have any questions concerning this dezermination, please contact Vicki Sullivan at 
(406) 441- 1375 and reference Corps File No. 2005-90-548. 

Sincerely: 1. 

Enclosures: 
Nationwide permit fact sheet 
Compliance ccnl ficatiar, form 

Gary and Sharon Jacobscn 
General Delivery 
Ovando, Montana 59854 

*- Allan~teinie ' 

Montana Program Manager 



& MONTANA HISTORICAL SOCIETY 
225 North Roberts 4 PO. Box 201201 9 Helena, MT 59620-1201 

* (406) 444-2694 FAX (406) 444-2696 www. monranahisroricalsociery. org 9 

Wednesday, December 29,2004 

David Patrick Jr. 
Heartland Ecosystem Services 
44 North Last Chance Gulch Suite 20 
Helena Mt 59601 

RE: Uyycr Clark Fork Stream Mitigation Bank 

Dear Mr. Patrick: 

Thank you for thc additional information regarding the two archaeological sitcs in the 
pi-o.jecr area. Your information does address our inquir~. regarding the flagging a11d 
avoidance of the sites mentioned. We recognize a~ld  appreciate the extra effort made to 
place painted lathe and increase the buffer areas around the sites. Thank you Don at 
FishPetersk2aol.co11i. Our concern over printing thc locations of the sites in public 
documents stand, and while we do not know where that lays entirely - if we can offer 
advice or other assistance regarding the documentation, disclosure or other considerations 
concerning cultural resources early 'in future endeavors please do not hesitate to call. 

Stan Wilmoth, Ph.D. 
State ArchaeologistiDeputy, SHPO 

~ ~ P n i s E R v A T I o N  OFFICE r 14 1 o *Ih ~ V C  + i.0. BOX 20 no: r Hclcnr, rT n i i o  -no2 
4 (4!)6) 444.771 5 4 FAX (406) 444-6575 
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US Army Corps 
of Engineers 
omaha District 

PUBLIC NOTICE 

Application No: 2005-90-886 
Applicant: Nevada Spring Creek Partners, LLC 
Waterway: Lower Nevada Spring Creek 
Issue Date: December 1,2005 
Expiration Date: December 3 1,2005 

Helena Regulatory Office 10 West 15th Street, Suite 2200, Helena, Montana 59626 

JOINT PUBLIC NOTICE 
For the Upper Clark Fork Wetland Mitigation Bank 

Submitted to US Army Corps of Engineers and Montana DEQ 

For the Proposed Mitigation Bank the Mitigation Review Team (MBRT) will consist of the following 
,. agencies, US Army Corps of Engineers, US Environmental Protection Agency (EPA), US Fish and Wildlife 

Service (USFWS), Montana Department of Environmental Quality (MT DEQ), North Powell Conservation 
District, and Montana Fish, Wildlife and Parks (FW). 

History and Purpose 
The Nevada Spring Creek Partners, LLC propose to restore, enhance and preserve approximately 

264.9 acres of wetlands and enhance riparian habitat in the Blackfoot River watershed in western Montana. 
This proposed wetland bank is adjacent to the Upper Clark Fork Stream Mitigation Bank. Principal 
guidance documents are the 1995 Federal Guidance for Establishing Mitigation Banks, the US Army Corps 
of Engineers Guidance for the Compensatory Mitigation and Mitigation Banking in the Omaha District, and 
the Montana Wetland Assessment Method (MD-DOT). 

Project Description 
The project is located on the former Potts Ranch, a functioning livestock operation of 1,910 acres 

total parcel size (See figures 1-3). The ranch is located in the Clark Fork River major basin, Blackfoot 
River basin and the Nevada Creek watershed. The project is designed, in conjunction with the Stream 
Mitigation Bank, to restore the lower Nevada Spring Creek area and adjacent meadows and riparian 
zones. 

The project's goal is to re-establish / rehabilitate and enhance 11 8 acres of wet meadow, 88 acres 
of riparian wetlands, 16 acres of emergent wetlands, and 43 acres of scrub-shrub wetlands. 

The Geographic Service Area (see Attachment 1) will include the Blackfoot River basin (HUC 
# 170 10203), the Upper Clark Fork River basin (HUC # 1701 020 l), the Flint-Rock Creek basin (HUC 
#17010202) and a 10-mile radius around the Missoula metropolitan areas. All basins fall within the same 
eco-region (Middle Rocky Mountain Steppe) and the interspersed Major Land Resource Area is the 
Northern Rocky Mountains and Valleys). 



401 Water Quality Certification: The Montana Department of Environmental Quality, 1520 East 6th 
Avenue, PO Box 200901, Helena, Montana 59620-0901, will review the proposed work with the intent to 
certify in accordance with the provisions of Section 401 of the Clean Water Act. The certification if issued, 
will express the State's opinion that the operations undertaken by the applicant will not result in a violation 
of applicable water quality standards. The Montana Department of Environmental Quality hereby 
incorporates this public notice as its own public notice and procedures by reference thereto. 

Cultural Resources: The Corps of Engineers, Omaha District will comply with the National Historic . . 
Preservation Act of 1966, as amended. We have checked the -r of Historic Places and its 
current supplements, and there are no known National Register sites in the vicinity; however, we will 
evaluate input by the State Historic Preservation Office and the public in response to this public notice, and 
we may conduct or require a reconnaissance survey of the mitigation bank area to check for unknown 
historic or prehistoric properties, if warranted. 

Threatened / Endangered Species: In compliance with the Endangered Species Act. a preliminary 
determination has been made that the described mitigation bank will not affect species designated as 
threatened or endangered or adversely affect critical habitat. In order to complete our evaluation of this 
activity, comments are solicited from the US Fish and Wildlife Service and other interested agencies and 
individuals. 

Evaluation Factors: The decision whether to issue a permit or approve the mitigation bank will be based 
on an evaluation of the probable impacts, including cumulative impacts, of the proposed mitigation bank on 
the public interest. That decision will reflect the national concern for both protection and utilization of 
iinportailt resources. The benefits which reasoilably inay be expected to accrue froin the proposed activity, 
must be balanced against its reasonably foreseeable detriments. All factors which may be relevant to the 
proposal will be considered, inchding the cumulative effects thereof; among those are conservation, 
economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife 
values, flood hazards, floodplain values, land use, recreation, water supply and conservation, water quality, 
energy needs, safety, food and fiber production, mineral needs considerations of property ownership and in 
general, the needs and welfare of the people. In addition, the evaluation of the impact of work on the public 
interest will include application of the guidelines promulgated by the Administrator, Environmental 
Protection Agency, under authority of Section 404(b) of the Clean Water At (40 CFR; Part 23). 

Comments: The Corps of Engineers is soliciting written comments from the public; Federal, state and local 
agencies and officials; Indian Tribes; and other interested parties in order to consider and evaluate the 
impacts of this proposed activity. Any comments received will be considered by the Corps of Engineers to 
determine whether to issue, modify, condition or deny a permit for this proposal. To make this decision, 
comments are used to assess impacts on endangered species, historic properties, water quality, general 
environmental effects, and other public interest factors listed above. Comments are used in the preparation 
of an Environmental Assessment andlor an Environmental Impact Statement pursuant to the National 
Environmental Policy Act. Comments are also used to determine the need for a public hearing and to 
determine the overall public interest of the proposed activity. 

Comments, both favorable and unfavorable, will be accepted, made a part of the record and will 



receive full consideration in subsequent actions on this application. Any agency or individual having an 
objection to the work should identifL it as an objection with clear and specific reasons. All replies to the 
public notice should be sent to the U. S. Army Corps of Engineers, Omaha District Office, Regulatory 
Branch ATTN: Ms. Lawrence, 12565 West Center Rd, Omaha, Nebraska 68144. For additional 
information please contact Ms. Lawrence at karen.l.lawrence@usace.army.mil or 402-221-4010 or see 
website http.//www nw/. 

The District Engineer will consider requests for holding a public hearing, for the purpose of 
gathering additional information. Before the expiration date of this notice, anyone may request, in writing, 
that a public hearing be held. Requests for a public hearing should state specifically the reasons for holding 
a public hearing, and what additional information would be obtained. Should the District Engineer decide 
that additional information is required and a public hearing should be held, interested parties will be notified 
of the date, time and location. 

Comments received after the close of business on the expiration date of this public notice will 
not be considered. 

Figure 1. Project location 
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F i w  2. Proiect vicinity. 

Figure 3. Project site b3x  aerial and propafy boundaq. 
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