






































































































































































































































































































































Butte-Silver Bow County
Historic Preservation Commission
Post Office Box 692
Butte, Montana 59703-0692

October 7, 2011
Mr. Dave Palmer, Chairman
Butte-Silver Bow
Council of Commissioners
155 West Granite Street
Butte, Montana 59701
Montana Department of Natural Montana State Historic Preservation Office
Resources and Conservation Post Office Box 201202
Post Office Box 201601 Helena, Montana 59620-1202

Helena, Montana 59620-1601

Montana Environmental Quality Council ~ US Environmental Protection Agency
Post Office Box 201704 Montana Office-Federal Building
Helena, Montana 59620-1704 10 W. 15th Street - STGE 3200
Helena, Montana 59626
Attn: EIS Review

Montana Department of Commerce US Fish and Wildlife Service
Community Development Division Sub-Office Coordinator

Post Office Box 200523 2900 Fourth Avenue-N. Room 301
Helena, Montana 59620-0523 Billings, Montana 59101

Ms. Maureen Martin Mr. David Rigirozzi

Bureau Chief HOME Program Field Environmental Officer
Montana Department of Commerce HUD - Denver Regional Office
Post Office Box 200545 1670 Broadway Street

Helena, Montana 59620-0545 Denver, Colorado 80202-4801

RE:  Proposed Butte Neighborhoods Project Environmental Assessment-Butte
Neighborhoods NSP3 Project, Butte-Silver Bow, Montana MT-NSP-004-01-001
Review and Comments-BSB Historic Preservation Commission

To The Parties Addressed, Greetings:

Attached hereto is the review, comments and recommendations of the Butte-Silver Bow
Historic Preservation Commission on the above-referenced project, specifically the draft
Environmental Assessments (EA) and proposed Finding Of No Significant Impacts (FONSI )
from the city-county of Butte-Silver Bow. The review is done consistent with the provisions of
Butte-Silver Bow Municipal Code Title 2, Chapter 2.64. 070- L.




Please forward any questions or other materials on this project to me at the above-address.

Sincerely,

P (et

Ernie Richards, Chairman

cc: Members, Historic Preservation Commission w/attachment
Mr. John Fowler, ACHP w/attachment
Ms. Kate Hampton, SHPO w/attachment
Mr. Pete Brown, SHPO w/attachment
Mr. Jim Jarvis, BSB HPO w/attachment
Ms. Karen Byrnes, Director of Community Development-BSB w/attachment




Butte-Silver Bow Historic Preservation Commission
Review and Comments
Environmental Assessment-Butte Neighborhoods NSP3 Project, Butte-Silver Bow, Montana
MT-NSP-004-01-001
October 7, 2011

The City-County of Butte-Silver Bow (BSB) has issued an Environmental Assessment (EA)
related to the proposed use of federal funds through the Neighborhood Stabilization Program 3
(NSP3).1 The NSP3 program, created under the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010 is administered through the US Department of Housing and Urban
Development (HUD) and the Montana Department of Commerce.2 BSB proposes that the
Project would include the following (emphasis added). 3

The Butte Neighborhoods NSP3 Project will involve the construction or improvement of
seventeen properties in three areas of B-SB; Census Tracts 1, 2, and 4 (Project Area.) The
Project Site encompasses approximately 4.53 sq. miles (2,899 acres) of Butte's Urban
Corridor (Map 1). This infill development project will provide for stabilization and
financing to produce a minimum of seventeen (17) passive-solar, high performance
housing units for sale to households under eighty (80) percent of area median income
(AMI) including at least seven (7) homes for households with income under fifty (50)
percent of AMI. The project includes the acquisition of key parcels of vacant land in
the Project Area for the construction of single-family residences or the rehabilitation
of existing single-family residences and the development of eight (8) condominium
units in the Central Business District (Phoenix Building — 66 W. Park Street) to appeal to
senior citizens and persons with disabilities.

BSB is working with the National Affordable Housing Network (NAHN) on this project.

The BSB Historic Preservation Commission (HPC) has reviewed the EA and a proposed Finding
of No Significant Impact (FONSI) also prepared by BSB. The purposes of the EA and proposed
FONSI are for compliance with the National Environmental Policy Act (42 U.S.C. 4321 et. seq. and
hereinafter as NEPA) and other applicable statutory-regulatory authorities. This review was
done consistent with the prescriptions of Butte-Silver Bow Municipal Code Title 2, Chapter 2.64.
070- 1. regarding the responsibilities of the HPC and which reads as follows.

Consult with the local, state and federal agencies on all applications, environmental assessments,
environmental impact statements and other similar documents pertaining to historic districts,
landmark sites and landmark or neighboring properties within the city-county. Comments by the
HPC will be sent by the HPO to the council.

1

See:
hitp:/ /portal.hud.gov/hudportal/ HUD?src=/ program_offices/ comm_planning/communitydevelopment/ progra
ms/neighborhoodspg/nsp3
? See: http:/ /comdev.mt.gov/NSP/nspgrantadmindocs.mcpx
3 Environmental Assessment-Butte Neighborhoods NSP3 Project, Butte-Silver Bow, Montana MT-NSP-004-01-001. Butte-Silver
Bow, Office of Community Development, Butte, Montana Pages 2-3.
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The process for consideration of historic properties, cultural and archaeological resources under
applicable Federal regulations, includes compliance with Section 106 of the National Historic
Preservation Act (16 U.S.C. 470f and hereinafter as Section 106). The NEPA process, including
an EA and a FONSI issued by the federal funding or approving agency can be used to address
the requirements of Section 106 as set out at 36 CFR 800.8 (Advisory Council on Historic
Preservation or hereinafter as ACHP). As a Certified Local Government in Historic
Preservation, BSB is required to enforce the appropriate federal, state, or local heritage resource
legislation for the designation and protection of historic properties within its jurisdiction.

Clearly the proposed project could have potential effects on historic properties in the Project
Area’5 The proposal to construct new homes on vacant lands within the Project Area could
have adverse effects on the areas, if the new homes introduce visual elements out-of-character
with any adjacent historic buildings or structures. Likewise, proposals for the rehabilitation of
existing single-family residences can present the potential for adverse effects if the
proposed rehabilitation diminishes the historic architectural integrity of historic
properties. Finally, land-disturbing activities associated with new construction or
rehabilitations can adversely affect historic or prehistoric archaeological resources
present on the selected sites. Review of the proposed EA identifies several deficiencies.
These are identified below.

The EA is deficient in that it makes no reference or provisions for the identification, evaluation,
or measures to address potential impacts to Historic Properties outside of that portion of the
Butte-Anaconda National Historic Landmark District (District) located in the proposed Project
Area. These actions are normally required under any NEPA process meant to also comply with
Section 106. For example, the EA states:¢

The Butte Neighborhoods NSP3 Project will involve the construction or improvement of
seventeen properties in three areas of B-SB: Census Tracts 1, 2 and 4 (Project Area).

Census Tract 4 is located outside the District. 7 The applicable regulations from the ACHP state
that compliance requirements include:?

The goal of consultation is to identify historic properties potentially affected by the undertaking,
assess its effects and seek ways to avoid, minimize or mitigate any adverse effects on historic
properties.

These regulations also state that the process of Section 106 compliance requires identification of
the Area of Potential Effects. That area is defined as (emphasis added):

¢ See:

http:/ /mhs.mt.gov/shpo/community / clgmanual/IIl.Criteria.pdfhttp:/ / portal.hud.gov/hudportal/ HU
D?src=/program_offices/comm_planning/communitydevelopment/ programs/neighborhoodspg/nsp3
® The EA identifies the Project Area as encompassing BSB Census Tracts 1, 2 and 4

6 Environmental Assessment-Butte Neighborhoods NSP3 Project, Butte-Silver Bow, Montana MT-NSP-004-01-001. Butte-
Silver Bow, Office of Community Development, Butte, Montana Page 2

7 See Map 3 of the BSB EA.

¥ 36 CFR 800.1 Purposes.




the geographic area or areas within which an undertaking may directly or indirectly cause
alterations in the character or use of historic properties, if any such properties exist. The area
of potential effects is influenced by the scale and nature of an undertaking and may be different
for different kinds of effects caused by the undertaking.

Given these definitions then, the minimum Area of Potential Effect, should have been defined
by BSB as the same areas as proposed as the “Project Area” or all of Census Tracts 1, 2 and 4.

However, the EA also states (emphasis added):?

The project area is wholly located within the Anaconda-Butte National Historic Landmark
District (Butte NHL). All new construction within the Butte NHL that receives funding
through federal programs is required to comply with the National Historic Preservation Act.

Census Tract 4 is not with the District but is defined by the BSB as being within the Project Area.
Also, any federal funding of any construction within the project area as defined in the EA is
subject to compliance with the NHPA, not just that within the District.

Also, the EA is incorrect in stating:

It is the responsibility of the MT State Historic Preservation Office (MT SHPO) to ensure
compliances with the provisions of Section 106 and to work with the developer if the project has
the potential to have an adverse effect on historic properties.

In fact, it is HUD that ultimately retains responsibility for compliance with Section 106. The
SHPO reviews and comments on proposed undertakings and does indeed attempt to work with
a developer to address the potential for adverse effects to historic properties.

The EA is also deficient in that it does not specifically address the potential for effects to historic
or prehistoric archaeological resources which could be located on the lands to be later included
in proposals for specific new construction or on the sites of any buildings or structures
proposed for rehabilitation. The potential for such resources is clearly evident however,
especially in the uptown-central Butte area.

Archaeological studies undertaken on Mercury Street in 2007, identified and recorded highly
significant and intact archaeological remains associated with the use of the study site by
Chinese immigrants to Butte. Also, a land owner in east Butte reported to the HPC in 2010 that
when clearing land in that area, he was approached by bottle collectors, who wanted to dig in
what they claimed were the remains of privies. Most recently, the Montana Standard

® The official name of the Landmark District is the “BUTTE-ANACONDA HISTORIC DISTRICT” NPS Form 10-900
Butte-Anaconda Historic District (Revised documentation) 2006. It includes portions of both Butte-Silver Bow County, as
well as Anaconda, in Deer Lodge County, Montana. The draft FONSI somewhat corrects this, noting: “New
construction within the Project Area must comply with the provisions of the National Historic Preservation Act, 36 CEFR Part
800, most particularly Section 106, as Census Tracts 1 and 2 of the Project Area are wholly located within the Butte-
Anaconda National Historic Landmark District.” Actually, Section 106 is part of the NHPA, and regulations to
implement that section are set out at 36 CFR Part 800.




newspaper, actually printed an article on and photos of persons excavating on privately-owned
lands in Butte, also in search of bottles and other artifacts.1°

Thus, land-disturbing actions, associated with construction of proposed units could have an
impact on any archaeological resources located at the construction site, especially perhaps on
lots located in the Central Butte portions of the Project Area. The Montana Department of
Commerce guidance on NSP3 projects notes:!!

Comment: The Region VIII office of the U.S. Department of Housing and Urban Development
(HUD) discourages the use of NSP funds for archaeological field surveys unless there is
documented empirical evidence that significant archaeological resources have been identified
within 1000 feet of the site of the proposed NSP project or disturbance.

The HPC finds no logic in this statement, considering that unless a professional archaeological
resource inventory is completed, or has been in the past over a proposed project site, then it is
unknown whether or not archaeological resources are present. However, there is “empirical
evidence” (as noted above) that historic archaeological resources are potentially located on
development sites in the Central Butte portions of the proposed Project Area.

It is important to note that the definition of historic properties, as set out in the National
Historic Preservation Act, reads as follows.12

"Historic property" or "historic resource" means any prehistoric or historic district, site,
building, structure, or object included in, or eligible for inclusion on the National Register,

including artifacts, records, and material remains related to such a property or resource.

Archaeological resources, of both prehistoric and historic origins, are routinely a part of the
considerations for compliance with Section 106.

Also, the inclusion of archaeological resources as one type of resource for management within
BSB, is evidenced as well in the BSB Comprehensive Growth Plan. That plan identifies as one

goal:13

Protect cultural and archaeological resources in Butte-Silver Bow, inside and outside the urban
corridor.

Another goal established in the BSB Comprehensive Growth Plan is stated as follows.*
Encourage neighborhood initiated design standards for both rehabilitation and new construction.

The most recent efforts at this, include the work done by the Emma Park Neighborhood Task
Force. BSB should make a commitment to consult with this neighborhood group as well as

% see: http:/ /mtstandard.com/bone-pit/ image_585489e6-84ef-11e0-9f32-001cc4c002e0.html

u http:/ /comdev.mt.gov/content/NSP/docs/NSPAdminManual/ EXH2HNSP.pdf

216 US.C. 470w

B Gee 2.1.2, Goal 2 as included in the Comprehensive Growth Plan, which is included in the EA.
" Gee 2.1.2, Goal 1 as included in the Comprehensive Growth Plan, which is included in the EA.
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others in other neighborhoods in which in-fill new construction or rehabilitation of existing
housing stock is proposed, prior to completing any proposed designs.

To address these deficiencies the agency should prepare a final FONSI, which includes the
following terms and conditions.

The City-County of Butte-Silver Bow (BSB) will work with the Montana State Historic Preservation
Officer (SHPO) and the BSB Historic Preservation Commission (HPC) to complete the following actions
for each proposed development site.

1.

An architectural review and approval from the Montana SHPO and comments from the BSB-
HPC are required for each proposed development site, including new construction or
redevelopment of any existing buildings or structures. That review shall be completed at no more
than a 30% design completion stage for each development site proposed within the Project Area.
All designs must demonstrate selections which are consistent with any neighboring historic
buildings or structures. BSB shall employ a professional, historic architect to complete designs of
any new buildings or structures or redevelopment of any buildings or structures which are either
listed in or eligible for listing in the National Register of Historic Places. BSB shall also consult
with any neighborhood groups or interested citizens on the specific designs proposed.

BSB shall cause to be conducted, a professional inventory and evaluation of any buildings or
structures 50 years old or older, either on the site or in the immediate environs of any proposed
development site whereon any new construction (in-fill) is proposed if the area of the proposed
development has not been previously inventoried for such resources. Said inventory is to be
conducted by an independent (not associated with BSB or NAHN) professional with
qualifications and experience in such inventories. If historic properties are identified in that
inventory, BSB/NAHN will implement the above stipulation for any sites where such properties
have been identified.

BSB/NAHN shall cause to be conducted, a professional archaeological inventory of all proposed
development sites or the sites of any proposed land-disturbing actions that would occur as part of
any phase or process of the proposed project. If any archaeological resources (prehistoric or
historic) are located in said inventory, then said resources shall be evaluated for eligibility for the
National Register of Historic Places. If found eligible in consensus with the Montana SHPO,
then a plan to address potential adverse effects associated with the proposed develop shall be
developed and implemented prior to any land-disturbing action.

The infill development proposed is said to be passive solar, high performance housing units. High
performance refers to high efficient heating, cooling, lighting, insulation, etc. and does not affect
unit footprint or envelope. Passive solar is defined as a system that collects, stores, and
redistributes solar energy through two elements: a collector consisting of south-facing glazing
and an energy-storage element usually consisting of thermal mass without the use of fans,
pumps, or complex controllers.’s Therefore, true passive solar will directly affect the envelope
design of said unit and shall be made to resemble existing historic fabric.

15 Norbert Lechner, Heating, Cooling, Lighting: Design Methods for Architects (New York: John Wiley & Sons, 2001) 146




COMBINED NOTICE

FINDING OF NO SIGNIFICANT IMPACT and

NOTICE TO PUBLIC OF REQUEST FOR RELEASE OF FUNDS
(FONSI/NOI/RROF)

Date of Publication of Notice October 19, 2011
Lake County Montana

106 4™ Ave E,

Polson Mt. 59860- Telephone (406) 883-7204

TO ALL INTERESTED AGENCIES, GROUPS AND PERSONS:

On or before November 10, 2011 the above-named Lake County, Montana will submit a request
to the Montana Department of Commerce (DOC) for release of Neighborhood Stabilization
Program 3 (NSP3) funds provided under Title | of the Housing and Community Development Act
of 1974, as amended (PL 93-383) for the following project: The Lake County Charlo
Neighborhood Improvement project

This project will remove the eight unit Big Sky Apartment Complex located on lots 7, 8 & 9 of
block 23 of the town site of Charlo and replace it with a 4 unit apartment building. The Purpose
of this NSP Project is to remove a blighted abandoned apartment building and replace it with an
energy efficient structure for rent to low and moderate income families in the Charlo Montana
area.

Finding of No Significant Impact

It has been determined that such request for release of funds will not constitute an action
significantly affecting the quality of the human environment and accordingly the above named
County has decided not to prepare an Environmental Impact Statement under the National
Environmental Policy Act of 1969 (PL 91-190).

The reasons for the decision not to prepare such Statement are as follows: that this project will
not significantly affect the quality of the human environment nor have any other environmental
impact in Charlo, Montana.

An Environmental Review Record documenting review of all project activities in respect to
impacts on the environment has been made by the above-named County. This Environmental
Review Record is on file at the above address and at the Lake County Community Housing
office at 21 2™ Ave SW, Ronan MT 59864 and is available for public examination and copying
upon request between the hours of 9:00 AM and 5:00 PM.

No further environmental review of such project is proposed to be conducted prior to the request
for release of NSP project funds.

Public Comments on Findings

All interested agencies, groups and persons disagreeing with this decision are invited to submit
written comments for consideration by Lake County to the Lake County Community Housing
Office on or before November 4; 2011. All such comments so received will be considered and
the County will not request release of funds or take any administrative action on the project prior
to the date specified in the preceding sentence.




Release of Funds

Lake County will undertake the project described above with NSP funds provided by DOC under
Title | of the Housing and Community Development Act of 1974, as amended. Lake County is
certifying to DOC that Lake County and County Commissioner Bill Barron, in his official capacity
as Chairman of the Lake County Commissioners consents to accept the jurisdiction of the
Federal courts if an action is brought to enforce responsibilities in relation to environmental
reviews, decision-making, and action; and that these responsibilities have been satisfied. The
legal effect on the certification is that upon its approval, Lake County may use the NSP funds
and DOC will have satisfied its responsibilities under the National Environmental Policy Act of
1969.

Objections to State Release of Funds

The Department of Commerce will accept an objection to its approval of the release of funds
and acceptance of the certification only if it is on one of the following bases:

(a) that the certification was not in fact executed by the chief executive officer or other officer
approved by the Department of Commerce;

(b) that the applicant's environmental review record for the project indicates omission of a
required decision, finding, or step applicable to the project in the environmental review process;
(c) the grant recipient has committed funds or incurred costs not authorized by 24 CFR Part 58
before approval of a release of funds by DOC; or

(d) another Federal agency acting pursuant to 40 CFR Part 1504 has submitted a written finding
that the project is unsatisfactory from the standpoint of environmental design.

Objections must be prepared and submitted in accordance with the required procedures (24
CFR Part 58) and may be addressed to: Department of Commerce, Community Development
Division, 301 S. Park Avenue, P.O. Box 200523, Helena, Montana 59620.

Objections to the release of funds on bases other than those stated above will not be
considered by DOC. No objection received after November 26, 2011 will be considered by
DOC.

Paddy Trusler, Lake County Commissioner

October 12, 2011

106 4™ Ave E, Polson MT 59864






