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MEPA Issue Litigated: Should the agency have conducted a MEPA analysis (an
EIS)?
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IN THE

A. B. GUTHRIE, JR., ALICE GLEASON,
KENNETH GLEASON, ANd MONTANA
WILDERNESS ASSOCIATION,

Plaintiffs '

IVIONTANA DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES, BOARD OF

COUNTY COMMISSIONERS, TETON COUNTY
J. R. CRABTREE, JAMES M. CRAWFORD,
and ROBERT W. JENSEN,

Defendants.

DISTRICT COURT OF

STATE OF MONTANA,

NINTH JUDICIAL DISTRICT OF THE

AND FOR THE COUNTY OF TETON

THE

IN

)

)

)

)

)

,)

)

)

No. 4047I

DEPARTMENT OF HEALTH AND

rnrar, -lanlronatwuu

INTRODUCTION

The Department of Health and Environmental Sciences

("Department'r) reasserts arguments it rnade in opposition to

the Plaintiffsr Motion for Summary Judgment. This memorandum

will consider questions raised at trial which were not adequately

reviewed on the motion for summary judgment'

This memorandum will consider the following issues:

1. Whether the Department's review of Arrowleaf west

Subdivision constituted substantial compliance with the Sani-

tation in Subdivisions Act (title 69, Chapter 50, R.C'M' 1947)

and its implementing regulations (ARM L6-2.14 (10)-S14340) .

2. Whether the Department has violated the Montana En-

vironmental Policy Act (titIe 69, Chapter 65, R.C-M- L947 ) by

its threshold decision not to do an Environmental Impact State-

ment ("Ers").

3. I{hether the Department has complied with the spirit of

Article II, Section I of the L972 constitution of l'Iontana.

DI SCUSS ION

DEPARTMENT REVIEW AND APPROVAL OF ARROWLEAF WEST SUBDIVISION
SUBSTANTIALLY CO}.IPLIED WITH THE SANITATION IN SUBDIVISION
REGULATIONS AND DTD NOT PREJUDTCE THE RIGHTS OF ANY PIATTfITFES

IN THIS CASE.
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The Plaintiffs have argued that the court, in examining the

Department, s review and approval of Arrowleaf west subdivision

(,,Arrowleaf west"), should apply the sanitation in subdivision

regulations as amended in November, I975, instead Of the regu-

lations as amended in L973 - The DepartmenL disagrees. Since

the Department's review began in February I975, and considerable

correspondence and instruction emanated from the Department prior

to November Lg75, this Court should apply the L973 regulations'

Fundamental fairness to the applicants requires that they not be

subject to a change in requirement once the Department has initi-

ated its review.

Regardless of what rules the court chooses to apply to this

case, it should still find that the Departmentrs review sub-

stantially complies with the letLer and spirit of the sanitation

in subdivisions Act and its implementing regulations' and uphold

the OePartment's action.

Generally, an agency action will not be overturned by the

court on the basis of agency mistake except upon a showing of

substantial prejudice to the complaining party. National Labor

Relations Board v. Mattiso:r Machine Wqrkq, 365 u.s. L23, r24 (1960

t

(c.A.D.C. r970). The Department readily concedes that it did

not require strict compliance with its regulations' The law does

not require strict compliance. Nonetheless, even if the Depart-

ment was so obligated, the Ptaintiffs have made no showing of

how the Department's action would substantially prejudice their

rights. The Plaintiffs have not proved that water poltution

would be caused by the subdivision. The only proof given by

plaintiffs concerning the potential impact of the subdivision

on groundwater was through Dr. Reichmath, who made only two

visits to the site, performed no tests, and was unable to say

that the subdivision would result in groundwater contamination'

SeealsoGreaterBostonTelevisionlglPjv.F.c.c.,.444F.2d841
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Rather, the worst projection he made was that the subdivision

waved many "red flags" at him in terms of potential problems

Thus, the Plaintiffs have failed to show how the Departmentl

action would cause any harm to groundwater, Iet alone, harm

the plaintiffs from groundwater contamination. without such

showing, this Court cannot properly overturn the Departmentl

approval based upon its review.

Notwithstanding the Plaintiffs' inability to prove any harm

from the Departmentr s review, the Department has no obligation

to require an applicants strict compliance with rules designed

to facilitate the Department's review of proposed subdivisions-

A number of recent federal cases bear directly upon the Depart-

ment' s .obligation. The most recent of these casesr Lyman v. U.S

500 F.2d I3g4 (Lg74), involved a suit by tenants of a private

housing development against the Federal Price Commission' The

Commission has determined that the development was exernpt from

price Commission rent controls where the rents were adequately

supervised by some other governing body. Among'other things,

the ptaintiffs alleged that the Price Commission had violated

its own information regulations by making its decision without

securing the necessary information from the local governing

body, relyingT instead on a letter from the owner of the develop-

ment that it was not "rent controlled housing" within the mean-

ing of the regulations. Ruling in favor of the Price Commissio

the Court said:

"While there are numerous Supreme Court opinions to
the effect that an agency cannot violate its own
regulations where their underlying purpose is to
protect personal Iiberties or interests, this is
not such a case.

The Commission can properly be excgsed under
the rule of American Farm Lines v. Black 8111t
3;t u.s. s:z ire
strict compliance with its own rules. t As these
were not 'rules adopted to confer important
procedural benefits upon individuals t , the Price
tommission was 'entitled to a measure of discretionr

-3-
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500 F.2d at 1395. (Emphasis added. )

fn another case, t'tunicrptf f,ight goard -

f ieId, Irlassachusetts v F.p.c., 450 F.2d 1341 (C.a.D.C. r97L) ,

where the Federal Power Commission was challenged on the basis

of failure to abide by its own rules requiring the gathering of

certain information, the Court said:

'not reviewable except upon a showing of subsbantial
prejudice to the complaining partyf in administered
iules' intended primarily to facilitate the develop-
meni-or

" Lyman Y. U'S',

". Thq [the filing rules] are mere aids to the
exercise of the agency's independent discretion,
and in both language and purpose leave room for a
doctrine of 'substintial' or 'reasonable' compli-
ance. 'r Municipal Light Boards , 450 F.2d at 1348'

See also Associated Press v. F.C.C- r 448 F' 2d 1095 (C.a.D.C. 1971)

532 (1970); MunicipalAmerican Farm Lines v. Black BaIl, 37 9 U.S.

Electric Utilit Assn of Alabama v F.P.C., 485 F.2d 967 (C.A.D.C.

1973).

As in the cases cited above,

Plaintiffs are "intended primarily

of relevant information" and are "mere aids to the exercise" of

the DeparLment's independent discretion. The Departmentrs inquiry

into the Arrowleaf west was diligent, and its imposi'tion of safe-

guards and restrictions designed to address the problems raised

by the Plaintiffs reflect the Department's sensitivity to its

obligations to protect the surface and groundwater in the vicinity

of Arrowleaf West.

Accordingl-y, this Court should. rule that the Departrnentrs

review of Arrowleaf West was adequate under the Sanitation in

Subdivisions Act and implementing regulations, and this Court

should uphold the Department's approval of Arrowleaf West'

the rules relied on bY the

to facilitate the develoPment

-4-
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II. THE DEPARTMENTIS THRESHOLD DECISION NOT TO FILE AN ENVIRON-
MENTAL IMPACT STATEMENT IN ITS REVIEW OF ARROI{LEAF WEST

IN NO WAY VIOLATED THE IVIONTANA ENVIRONME}JTAL POLICY ACT

OR ITS IMPLEMENTING REGULATIONS.

The plaintiffs have atleged that the Department is required

to do an EIS on Arrowleaf West by the Montana Environmental

Policy Act (MEPA) (section 69-6501 et seg., R.C.M. L947 ) and its

implementing regulation (anu 16-2.2(2)-P2000 to -P2080.

The Court should uphotd the Department's determination that

an EIS was not necessary. In reviewing the Department's action,

the court has the benefit of a long line of federal court deci-

sions construing the National Environmental Policy Act (42 U'S'C'

4332 et seQ. ) , upon which the Montana act was based. As a genera

rufe, courts may look to decisions in the jurisdiction from which

a statute was adopted in its efforts to construe the statute'

state v. colony Ranch, 137 Mont. L45,151, 350 P.2d 84I (1960)'

The fundamental questions which an agency must answer in

deciding whether an EIS is needed on a particular project are

(t) whether the proposed action constitutes a major state action,

and (2) whether the proposed action will have a significant

effect on the human environment. Hantey v. Mitchell, 460 F.2d

640, 644 (C.A.2 ]-g72l. Given the breadth of the language

"significantly affecting the quality of the human environmentr "

the determination of when an EIS is required is extremely sub-

jective and, in any single situation, may provoke vastly differ-

ent responses. Thus, it has generally been held that a court

cannot substitute its judgment for that of the agency, Environ-

mental Defense Fund v. Froelhke, 473 F.2d 346, 353 (C.a. g T9721 |

or review the agency decision on its merits as to the desirabilit

of the project. Hiram clarke civic club Inc. v. Lynnt 476 F.2d

42L, 428 (C.a. 5 1973) . In fact, the courts should not determine

whether a project will have a significant effect on the human

environment, but rather whether the agency's decision was

-5-
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arbitrary or capricious First National Bank of chica ov.Ri

484F.2d1369,1381(c.A.7L973)orreasonableCityofDavisv.

coleman, 52L F.2d 661 (C.A. 9 1975) . In order to facilitate such

a review, the agency is required to compile a reviewable record

of its decision not to do an EIS. Arizona Public service company

v. Fpc, 483 F.2d 1275, I2B2 (C.e.D.C. L973\. Thus, the court

should generally be limited to a review of the evidence before

the agency at the time it made its decision. Faircrest Site

Opposition Committee v. Levi, 4LB F.Supp. L099' 1103 (D'C' Ohio

L976\, except in limited circumstances, in which the court may

be allowed to bring in external evidence. Hiram Clarke Civic

Club v. LYnn , 476 F.2a' at 425-

Based upon the law described above, the court should review

the Department's decision not to do an EIS based upon the record

before the Department when it made its decision, and not upon

any extrinsic evidence which the Plaintiffs have sought to in-

troduce. In a1I likelihood the Plaintiffs will urge the court

to base its decision on evidence that was not before the Departme

when it made its decision, citing those cases which support that

position. IVIEPA does not require that any specific class of ex-

perts be consulted or that an. agency consider all doucments

possibly relevant to an issue. Nucleus of chicago Homeowners

Assf n v. Lynn , 524 F.2d 225t 232 (C.A. 7 1975) . Any interpreta-

tion to the contrary would place a nearly intolerable burden upon

the agency in arriving at its threshold decision. A PER is not

intended to be an intensive environmental analysis' Rather, it

is to provide an agency with some guidelines in determining wh

an intensj-ve analysis in the form of an EIS is necessary' Thus'

the record from which the department made its decision should be

the sole source of the Court's inquiry'

In that light, it is clear that, given the information the

Department had before it at the time it made its decision not to

-6-
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do an EIS, itS deciSiOn was neither unreasonable nor arbitrary

and capricious.

The Plaintiffs made a considerable effort, through the

testimony of e5perts Dr. Charles Jonkel and Allen Schallenberger'

attempting to show the impact that this subdivision would have

on wildlife, particularly grizzly bears. significantly, most

of their research and conclusions from that research occurred

subsequent to June 8, Lg76, when the Department approved the

subdivision. Further, the PER reflects the comments about

Arrowleaf west received from Fish and Game Department, and the

conclusions contained in matrix describing impacts which the

Department drew from these comments. The PER was circulated'

to Fish and Game, and they apparently felt that the Departmentrs

assessment was accurate, fior they offered no comment on the PER'

Even Dr. Jonkel, who commented on the PER and testified that he

found faul with Fish and Gamers assessment, in his comment to

the Department, neither indicated to the Department that its

assessment of the impacts were inaccurate nor that he felt the

Fish and Game assessment was inaccurate. AccordinglY, based

upon the record before the Department at the time it made its

decision, its assessment of the impacts on wildlife', particularly

the grizzly bear, were neither unreasonable nor arbitrary and

capricious.

The Plaintiffs have offered the deposition of Dr' Thomas

power, apparently to impugn the format of the PER. The thrust

of his testimony attacks what he characterr-zed' as the "economic

analysis,, of the PER. In that light, DY. Power testified that

it would take one man-week to compile an adequate economic

analysis. That answer, by itself, demonstrates Dr. Powerrs

misapprehension of the PER function. currently, under IUIEPA'

an agency must decide within 30 days of a completed application

whether an EIS will be required. Section 69-5518 (1) , R.C.M' 1947'

-7-
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If the Department sets aside 15 of those initial 30 days for

public comment period, that leaves the Department with only 15

days in which to complete the PER. Assuming that the Depart-

ment's technical writer, Mr. Ellerhoff, had the luxury of com-

piling information on a single project so that he could devote

forty consecutive man-hours to it, then there would still be

only a week left to review all the other potential impacts' It

is obvious that Dr. Power misunderstands the scope and purpose

of a pER. Thus, the bulk of his testimony is inapplicable to the

issue of the PER's adequacy. In contrast, the Court should look

at what the Department did in assessing economic impacts' The

local sheriff and firechief were consulted about the impacts of

the subdivision on those services. A member of the local school

district was consulted concerning the impacts of the subdivision

on schools. In addition, the Deaprtment had the benefit of the

county commissioners' pronouncement that the subdivision was in

the public interest. Finally, the PER contained some conrmon

sense projections about the impact of the subdivision on jobs

in the area. Again, the Plaintiffs have failed to show that

the Department's assessment was either unreasonable or arbitrary

and capricious in light 9f the record it had before'it.

In sunmary, the Plaintiffs' allegations that an EIS is re-

quired must fa1l for lack of adequate proof that the Department's

decision was either unreasonable or arbitrary and capricious.

III. THE DEPARTIvIENT'S REVIEW AND APPROVAL OF ARROWLEAF WEST

COIVIPLIES WITH BOTH THE LETTER AND SPIRIT OF ARTICLE II '
SECTIONBoFTHELgT2CONSTITUTIoNoFMONTANA.

The Plaintiffs have alleged that the Department has failed

in its obligation to involve the public in its review of Arrow-

leaf West. The primary suggestion seems to be that A1 Keppner,

in attending the Planning Board meeting of August 18, 1975, had

an Obltgation to gather the names and' addresses of everyone in

attend.ance. That suggestion is ridiculous, in light of ci-r

-B-
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warranted.

DATED this ?dJ"--

-9-

surrounding the review.

First, N1I. Keppner was at the meeting at the behest of Mike

Clasby, the Teton County Sanitarian. He did not attend because

of any legal obligation to attend, but rather merely to make him-

self available to anyone who might have questions about the

Department'S review. In addition, he encouraged people to write

to him should they feel that their comments were not being heard.

Moreover, the evidence indicates that the one person who did call

the Department and express interest received a copy of the PER

and fu1l consideration of her comments to the extenL that the

Department replied to her.

Never, dt any time in this proceeding, has there been any

evidence to show that the Department was trying to frustrate pub-

lic involvement in this case or otherwise subvert the intent of

Article ff, Section 8. Additional- arguments in the Department's

brief on the motion for summary jud.gment indicate the full extent

of the Department's attempts to involve the public. The Depart-

ment's efforts have been conscientious and fully comply with

the letter and spirit of Article II, Section B of the L972

Constitution of Montana.

CONCLUSION

On the basis of the foregoing arguments and the arguments

contained in the Department's brief opposing sunmary judgment,

the Department respectfully urges this Court to uphold the Depart

ment's approval of the Arrowleaf \^lest Subdivision and to uphold

its determination that an environmental impact statement is not

day of lulay, L978.

MfKE GREELY, AttorneY General
State of Montana

STAN BRADSHA
Special Assistant AttorneY Gener
Department of Health and
Environmental Sciences

14OO Eleventh Ave.. Helenar' MT.

CL2256
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CERTIFICATION

I hereby certify

is attached is a true

viewed in the course

that the instrument

and correct copy of

of my review of the

and seal this 9th

to which this certificate

the original which I re-

Arrowleaf West Subdivision.

day of June, 1977.WITNESS my hand

STATE OF'MONTANA

County of Lewis and Clark

On this 9th day of June, L97'1, before me, a Notary Public

for the State of Montana, personally appeared ALFRED P. KEPPNER'

known to me to be the individual.whose name is subscribed to the

within instrument, and acknowledged to me that he executed the same-

.IN WITNESS WHEREOF, I have hereunto set my hand an,il affixed my

seal the day and year first hereinabove written.

ARY PUBL Montana
Residing at Helena
My ccmmission expires December 3, 1978

(SEAL)

)
)
)

KEPPNER

/
- 

\ f Jaf 1<.-a

or'the Sta
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surface 3

.?punpr-ng 
=, 

gpm
punping gpm

1.e:-.9i3 of pipa perfcraEed ZCl ,. feet
'ias c:sin3 reit opee end?
-'ias a ';a1? sc:een i:stalled?
\tat+'* t t

ierfc:a-ioa tTDe:

::-2.3 sei fr,rB feet to
Size ser froq feet
'ia: e p3c<'e: cr seai useci?
l i sc, i+i:at raterial

i: a-:^:.t deo:h?
lla:e-a1 usad in grcutin

=t;;- 
-;,8-'=Z'r'lr.* /K r"Jt-;;" aR^';;;;

Formation
Depth (ft.

e sepaz'ate sLteet i.f tnecesGraveled
_Yes _No

ED? __Ye s L"z'No
If so, how

12. DRILLER'S CERTIFICATION:
This r,rell was drilled under my jurisdicEion
and this report is true to the best of my
knowledge.

Dv,iL'Lez,' s or' Fi.rm llatn{/ ' L'Lcense llo .

*f.q:.:-ooa

L-^!ll>.



iE$.gJ
K;-li,.t-'-,r'ff,t,

| -a'
.r.:;;::y. i

:..'.i?;n

It)
1t

_.1

l,).)
a:lt

=ffi



TrroN CoUNTY

Statement re:

STATE OF I{ONTANA

CHOTEAU

59422

Arrowleaf Question May 17, 1978

Having spent many hours in thought regarding the above question I respectfully
submit the fol lowing:

After having served as County Commissioner of Teton County for over twenty
years with not even a mention of court action I still wonder about the 5 such
actions filed including the County Commissioners as part of the action in a
period of approximately 2 years. I do not honestly believe that any one of
these actions were called for and the Arrowleaf action is probably the biggest
fiasco of all. I sincerely believe it is an insult to the court and our judi-
cial system to be forced to become a part of such petty differences.

As far as I am concerned there is only one question to answer as to the
Arrowleaf case. ls it right to subdivide or is it not right to do so? lt is
not a question of whether the County Commissioners followed the letter of the
statutes in their procedure; whether the State Board of Health did the same;
whether the development will interfere with the life style of one grizzly bear,
a handful of deer or sheep; whether one tree too many will be cut; whether the
land could be grazed by horses or cattle; whether the County may have to plow
the road out one extra time per year; whether the developers stand to gain or
lose on the venture; whether there are 2 people opposed to such development or
20; whether the County Planning Board fully fulfilled their obligations; whether
the adjacent property owners approve or disapprove; or one of many, many more
petty objections to this development. Actually, as I have stated, the question
is, is it r ight or wrong?

As I have stated before it is not a nrdtter of doing as I do but as I say,
as far as the complainants are concerned. They claim their rights; but do not
the rest of us have rights? | particularly mention the complainants Mr. t Mrs.
Guthrie and Mr. t Mrs. Gleason. Any one of them would scream to high heaven if
anyone attempted to restrict their individual pursuits but this is exactly what
they are attempting to accomplish with this court action. They have both built
in this same area and the Gleasons in particular cater to the public uses. No

one has ever tried to restrict their activities. I could relate many instances
of activities by these couples which parallel the very thing they object to.
Again, do as I say not as I do.

. The affect these types of actions have upon the Commissioners'office, the
time spent and expense involved is excessive. I begin to wonder what we are
here for: To make decisions we deem to be in the best interest and the desire
of the majority only to have those decisions continually questioned; or to be
a do-nothing board and just sit as figure heads. That would be the easy way
out but there would be very Iittle progress; and I do not believe that is the
way the public desires for us to perform. lf our hands are to be tied because
a few disagree and someone can find one little error in our procedure which will
accomplish the desire of tlrese few, then I say our democratic form of govern-
ment is in pretty sad shape. I certainly do not believe in dictatorship but
our elected official process is certainly losing a lot of its effectiveness un-
der these afore-mentioned conditions. I am not a complainer and will put forth
my best to support and improve our system, but I do feel that present day

CL2256
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A rrowl eaf -?- May 17, 1978

conditions are worthy of notice.

Arrowleaf is just one of many problems that has arisen because of these
conditions. I am concerned, so feel I must express my concern. This probably
should have been done in the courtroom but I do not have the ability to ex-
press myself before a group verbally. I would hope I do not give the sour
grapes impression as I am not in that category whatsoever. Just deeply con-
ce rned .

Specifically, as to Arrowleaf, I would like to present the following
reasons why I believe the developers are within their rights to proceed with
the development.

1. At no time have they given any reason to cause me to believe they
intend to abuse the privi Iege of ownership.

2, Neither has past experience given me any reason to believe that this
particular development will be harmful to any extent, to the environment, wild-
life, adjacent landowners, or cause any excessive increase in the demand for
County-provided services, etc.

3. This parcel of land was for sale to anyone who desired to purchase it,
with no restrictions on use, no zoning regulations in effect and no strings
attached. As far as I know no one was denied the riqht to purchase.

4. lt could have been purchased to be used as "", o, the following with
no restrictions: dude or guest ranch with no limit as to number of customers
or guests; motel-bar-supper club type business; horse ranch with no limit as
to numbers; as a farming unit with no regulations; as a feed lot operation; as
a hog farm (imagine that area with 1 - 2000 hogs utilizins the acreage); saw-
mill site, to name a few. There is nothing to prohibit the clearing of the area
and cutting every last tree and bush.

5. There has been absolutely no proof that any harm may be caused by this
particular subdivision or that any such thing may happen in the future. All
statements made were presumption only.

6. Al I authentic, signed or verified objections to this development total
less than 20. This is a very, very, small number compared to the numbers of
people involved and interested in this area.

In summary, I certainly do not believe in the rape of our land, but right
is right, and common sense must prevail. The time has come to either stand up
and protect the use of this common sense as we see it, or submit to the wishes
of the disident few and become a puppet board.

.Sincerely submi tted bY:

lz
/ tlart in Shannon,

Teton County Commi ss i oner
MS : dhb
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THE DISTRICT COURT

STATE OF MONTANA,

OF T}IE NINTH JUDICIAL

rN AND FOR THE COUNTY

***tr***rf*

DISTRICT

OF TETON

OF THE

A. B. GUTHRIE, JR.,i ALICE
GUTHRIE; KENNETH GLEASON,' and
MONTANA WILDERNESS ASSOCTATTON,

Plaintiffs,

-vs-
MONTANA DBPARTI4ENT OF HEALTH
AND ENVTRONMENTAL SCIENCES; BOARD
OF COUNTY CO}4YITSSTONERS, TETON
COUNTY; J . R. CRABTREE; JAI4ES M.
CRAIaIFORD; and ROBERT W. JENSEN,

No. 4047L

Defendants.

PLAINTIFFS I PROPOSED FINDINGS OF FACT

AND CONCLUSIONS OF' LAW

This action came on regularly for trial before t"ire Court

without a jury on April 12, 1978, the Plaintiffs aPIr:aring in

person and represented by their attorneys, James H. Goetz and

Gregory Curtis; the Defendant Montana Department c: Health and

Environmental Sciences appearing by its attorneys,r, Stan Bradshaw

and Sandra Muckelston; Defendant Board of County Commissioners

of Teton County appearing by its attorney, Char-res Joslyn; arld

Defendants Crabtree, Crawford., and Jensen repv:sented by their

attorneys, Ivlilton lafordal and l4ichael Anderson , Plaintif f s renewed

their motion to amend the complaint; the mot -on was granted.

At the end of the trial, April 18, L978, pi,-'ties weire ordered to

fi1e proposed f indings of f act and conclus .ons of law within

thirty days.

Based upon the evidence heard and t. re papers and documents

and exhibits filed, the Court makes thr: foJ-lowing findings of

fact and conclusi-ons of law:
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FINDINGS OF FACT

Introductory

1. This action concerns a proposed subdivision called
Arrowleaf West, located on the South Fork of the Teton River in

Teton County, Ivlontana. The Defendants 'J. R. Crabtree, James M.

Crawford, and Robert W. Jensen, are the developers of the pro-

posed subdivision.

2. The proposed subdivision covers approxirnately 149 acres

and will subdivide the area into approximately 36 lots, ranging

in size from 2.1 acres to 8.6 acres (Plaintiffsr Exhibit 11).

3. Plaintiff A. B. Guthrie, Jr., is a writer by profession

who owns lands approximately one and a half miles east of the

site of the proposed Arrowleaf West subdivision and who resides on

said land; Plaintiffs Alice and Kenneth Gleason are the owners

of a dude ranch Located on the South Fork of the Teton River

apcroximately one mile west of the site of the proposed gub-

divisioni the Montana Wil-derness Association is an organization

whose primary goals are to foster creation and preservation of

wilderness areas and to foster environmental goals generally.

4, The f,ollowing persons vrere calfed as witnesses by

the Plaintiffs: Margaret Adams (member of the Montana Wilderness

Association [hereinafter cal].ed mral ) ; Al Keppner (employee of

the Montana Department of Health and Environmental Sciences

[hereLnafter called OHES]); A. B. Guthrie, Jr.-(Plaintiff);
Donal-d Reichmuth (civil engineer) r Charles Jonkel (wildlife

biologist, grLzzLy bear expert); Alan Schallenberger (wildlife

biologist, grLzzLy bear expert) r Ray Anderson (well driller):
Robert W. Jensren (developer) r Martin Shannon (reton County

Commissioner) ; Alice Gleason (Plaintiff) ; Thomas Ell,erhof

(employee of DHE:S); and the testimon by deposition of Thomae

power (economist) vras introduced pursuant to RuIe 32(A)'(3) M.R.Ci

Defendant DHES ca-].Ied Alfred Keppner. Defendant Board of County

-2-
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commissioners, Teton County, called no witnesses. Defend.ant

developers called Martin shannon (teton county commissioner),

James M. Crawford (developer) , and Robert bI. Jensen (developer).

Standing

5. Plaintiff Montana Wilderness Association is a non-

profit corporation organized and operating under the raws of
the state of Mon'b.ana. It is dedicated to the promotion of
wilderness areas and ded.icated to advancing environmental

causes generally. There are aporoximately 750 residents of the

state of Montana who are members of the MIVA and approximately

seven of said members who reside in Teton county, Montana.

Many members of the If,rIA, including l4argaret Adams who testified
on behalf of the Association, make substantial use of the general

area around the proposed Arrowleaf West subdivision for recrea-

tional, aesthetic, and environmental purposes.

6. Plaintiff A. B. Guthrie, Jr., is a resident and a real
property owner in Teton county, Montana, residing approximately

one and. one-half miles east of the proposed Arrowleaf West

subdivision. Plaintiff Guthrie participated in the hearings of
the Teton county Planning Board which considered the proposed

Arrowleaf west subdivision and took a stand opposing the approval

of the subdivision. Plaintiff Guthrie and his famity engage in
general recreational pursuits involving the lanc1 in the vicinity
of the proposed Arrowleaf west subdivision. They take general

aesthetic enjoyment from the area in which the proposed Arrowleaf

west subdivision rvill be built. The family of A. B. Guthrie, Jr.,
engagfes in horseback riding, hiking, and fishing in the general

area of the proposed subdivision. A. B. Guthrie, Jr., who is a

professional writer, writes substantially about the people and

land in the vicinity of the proposed subdivision. Because the

writing of A. B. Guthrie , Jr., about the area and the people in

-3-
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the vicinity of the proposed subdivision is based on the area in
its present relatively nature state, his ability to write about

the area w111 be severely affected if the proposed subdivision

rdere aLlowed to go through

7.P1aintiffsKennethandA1iceG1easonarehusbandand'
wife, owning and operating a dude ranch approximately one mile to

the west of the proposed Arrowleaf West subdivision in Teton

County, Montana. The Gleasons earn their livelihood. from the

operation of the dude ranch, and they and their guests engage in
general recreational pursuits such as hiking, riding, fishing,

arid hunting throughout the area in which the proposed Arrowleaf

West subdivision is to be located,. The economic interests of

the Gleasons are dependent upon the general area of their ranch

remaining aestheticaLly pleasing, sparsely populated, generally

undevel-oped, and well-populated with fish and wildlife.

8. If Arrowleaf West subdivision is not enjoined, all of

the Plaintiffs, including many individ,ual members of the MV{A

who use the general area in questionr. will be adversely affected

in that the character of the locality for .wiLdlife habitatr,,

scenic qualities, and environmental values will be severely

deEraded. Moreover, if Arrowleaf West goes through, there will

be substantial adverse impacts of a socio-economic nature in the

area and the general character of the area for recreational pur-

suits wilt be degraded. Alice and Kenneth Gleason will be

further adverseLy affected in that the suitability of the general

area for the operation of their dude ranch will be eroded.

Plaintiff A. B. Guthrie , Jt., will be further adversely affected

in that his ability to write of the l-and and of its people will

be i:npaired.

g. vfhile members of the public generally have acc€ss to the

public l-ands in the vicinity of the proposed subdivision and

while some members of the general pubJ.ic use and enJoy the area

-4-
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in ways similar to Plainti-ffs, the above adverse effects to
Plaintiffs are peculiar and unique and distinct from the members

of the public generally in that the M,{A and its members have

demonstrated a unique and special interest in environmental

protection and in enjoying the environment in an essentially
undisturbed state and in that the Ptaintiffs Gleasons and Guthrie

reside and earn thej-r livings in the vicinity of the proposed

subdivision.

10. A11 of the Plaintiffs will suffer injury in fact if
the proposed Arrowleaf West subdivision is allowed to go through.

11. A11 of the Plaintiffs are within the zones of interest
to be protected by the environmental laws of }4ontana, including

Article II, Section 3, of the Montana Constitution; the Montana

Subdivision and Platting Act, Sections 11-3859 et seq.r R.C.M.;

the Sanitation and Subdivisj-ons Act, Sections 69-500I et seq.,

R.C.M.; and. the Montana Environmental Policy Act, Sections

69-6501 et seq., R.C.M. (hereinafter cal-Ied MEPA) .

lssues Relating to Department of
HeaTEh- 5nd-EnVironm6ntal sc fenEEs :

a. DHES Subdivision Regulations

_ 12. The Department of Health and Environmental Sciences

of the state of Montana (hereinafter caIled DHES) is the agency

charged with the duty of administering the Itlontana laws relating

t.o sanitation in subdivisions and water pollution, Sections

69-5001 9! seq., R.C.I!1.

LL l,_,]t 13. The DHES has a mand.ate under Section 69-5005 R.C.M.

to ensure, prior to approval of a oroposed subdivision, that there

is an adequate water supply (in terms of quality, quantity,

and dependability); and that adequate provision is made for sewage

and solid waste disposal. Under that section, DHES has adopted

regulatiens, M.A.C. L6-2.14 (fO) -514340. DHES adopted regulations

-5-
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-dealing with subdivision review in December, L972. Those regu-

lations have been amended at least three times since: November 4,

f973; November 3, Lg75; and May 6, Lg76. The last amendment,

!{ay 6, L976, is not here pertinent because only minor changes

were made. Nor is the period between the initial enactment of
the regulations (December, Lg72) and the date of the first
amendment (November 4, 1973) here relevant because no review

of the Arrowleaf West proposal took place in that period.
t4

.k'} \14. The formal appliiation for removal, of the sanitary
t/'
restrictions from the Arrowleaf W€st subdivision (Form ES 91--

PlaintiffsI Exhibit 12) was executed by the developers on

January6'Ig76,fi1edbythedeveIoperswiththeDHESon
Janr:ary 13, Lg76, and the review fee was paid by the developers

to DHES on January L4, Lg76.

15. By letter of January L2, Lg75, Mike Clasby, Couritlr.

Saniterian.for Teton County, stated to an official of DHES the

following: rrAt last here is the compJ,ete packet for Arrowleaf

lilest Subdivision." (Emphasis added.) (Plaintiffsr Exhibit 20.)

16. By letter of March 11, Lg76, A1 Keppner, officiaL of

DHES, notified the developerS that the appLication for removal

of sanitary restrictions (Form ES 9f ) rrras compl-ete (nefendants I

Exhibit 7Lr.

L7. The DHES prepared a preliminary environmental review

(Plaintiffsr Er*ribit Ll) during the spring of Lg76 and circulated,

the document for review on May 7 , Lg76.

18. The DHES issued a certificate of subdivision plat
approval to the deveLopers of Arrowleaf West on June 8, 1976

(PLaintiffs I Exhibit 1?) .

19. Certain acts of review lvere undertaken by DRES and the

County Sanitarian prior to the adoption of the second amendment

to the DHES subdivision regulations (Novembe t 3, L975) . These

acts include submission of percolation tests Q/25/75, Plaintiffst

-5-



Exhibit 15); filing of a rough plat indicating location of

certain percolation tests; the approval by DHES of the so]id
waste disposal plan of developers (oefendants I Exhibit 67) i and

a fiel-d inspection of the site by A1 Keppner, official of
DHES, oD or about August 6, 1975.

2A. The acts of review undertaken by the TeLon Counly

sanitarj-an and the officials of DHES prior to enactment of
new subdivision regulations by DHES on November 3, L975, were of

relatj-ve insignificance, and it. is clearr dS a matter of fact,
that the information available to DHES regarding Arrowleaf l{est

at the time the new subdivision regulations went into effect
(November 3, L975) was wholly insufficient to make a deterrni-

nation as to whether or not the sanitary restrictions should be

removed.

2L. The subdivision regulations adopted by DHES on Novem-

ber 3, L975, are applicable to the review by DHES of the Arrowleaf

West subdivision since the application of Arrowleaf West for

removal of sanitary restrictj-ons (Plaintiffsr Exhibit 12) was

rece j-ved by DHES after that date, since DHES clearly had j-nsuf -
ficient information from the Arrowleaf West developers prior to

that date upon which an informed decision could be made and since

the overwhelming amount of review by DHES of the Arrowleaf West

application, including preparation of the Preliminary Environ-

mental Review, took place after November 3, L975.
i$f

i iij "' 22., The Arrowleaf trVest subdivision contemplates use.of
l\Ja

in,iividual vrells and individual septic systems wiLh drainfields

its review of the Arrowleaf West subdivr-

its regulatJ-ons on numerous points. These

(f975 regulations):

14 (10) -S14340 (4) M.A.C. provides as

-7-
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(b) All subdivisions over 10 lots shall
consider public water and sewer systems as
alternatives. A preliminary engineering
report with cost estimates of each alternate
system shaLl be prepared by a registered
professional engineer and presented with
the subdivision appliiation.

B. The testimony is und,isputed that no preliminary
engineering report with cost estimates prepared by
a registered professional engineer for pubJ.ic water
and sewer systems has been submitted by the Arrow-
leaf West developers to DHES.

e. M.A.C. L6-2.14(fO)-S14340(2) provides that a
suitable pJ-at must be submitted by the d,eveloper
to. DHES along with its congrleted Form ES 91 and
requires the follovring:

(b) The plat or plats must show the following:
(i) TotaL area.

(ii) Nuniber of dwelling units.
(iii) Dimensions of individual lots.
(iv) Topogra.phy of area including drainage

qays
(v) LocaLion by number of any soil tests

or percolation tests
(vi) Where individual sewage disposaL

systems are proposedr the area
suitable for septic tank locations
on each lot and the suitable area

disposal system on each lot.
(vii1 Where individual wells are proposed,

the probable location of each well
on the lot and the minimrm distance
from the septic tank, drainfiefd,
and any proposed or existing sewer
l_ines.

(viii) 3ffi:'il":: E::'il"T:;:r3;*{;[(if applicable).
(ix) tocation of any stream, Iakes,

ponds, of, irrigation districts in
or near the development.

D. A substantial portion of the above-quoted regulation
has not been followed by the DHES or the Arrowleaf West
devel-opers, Topography of the area was not presented
except by a very sumnary USGS map which was so gross in
scaLe as to be unusable. No drainage-ways were demon-
strated in the information submitted to the DIIES. The
Iocations by number of the percolation tests vrere done
so sloppily that the witness for DHES could not be sure
which lots had, percolation tests done on them and which
had not. Areas suitable for septic tank locations on
each lot and areas suitable for location of subsurface

-8-



2

I
4

6

6

7

8

I
10

t2

ls
t4

16

YI

?n

?2

%

zl
?,5

n
?a

n

19

2L

11

16

18

26

80

31

disposal systems on each lot were not depicted.
Probable l-ocations of each weIl, together with the
minimum distance from the septic tank and septic
drainfield, were not depicted.

E. Section ( 6 ) (v) of the tl.A.C . subd,ivision regulations
provides as follows:

If the groundwaters are within ten feet of the
ground surface or if there is any reason to
believe that the groundwater wil-1 be within ten
feet of the ground surface during any time of
the year, groundwater tests shall be provided
to the depth of at least ten feet to determine
the high groundwater during its period of
occurrence. The department may require of
the applicant to provide a year of groundwater
testing.

F. The evidence is clear that at least some of
the area covered by the Arrowleaf West subdivision
proposal has groundwater that is within ten feet of
the surface during certain times of the year.

G. The developersr application (Form ES 9L, Plaintiffs'
Exhibit 12) did not supply the requested information
regarding the high and low elevations of groundwater.

H. Mr . A1 Keppner, of f icial- of DHES, subrnitted an
affidavit in the summary judgment proceedings irad
heretofore in the present action which indicated that
he had observed. the depths of groundwater by visually
examining the soil borings on the site during his
visual inspection of the site in August of 1975.
Upon cross-examination, however, IrIr. Keppner admitted
that the said soil borings had not been drilled on
the Arrowleaf West site at the time of his fiel-d
inspection of August, L975 | nor had they been drilled
on the Arrowleaf West si-te at the time he returned to
the site in October of 1975. Therefore, it is clear
that Mr. Keppner did not visually observe the depth
of groundwater at the Arrowleaf West site by examining
the soil borings.

I. Mr. Keppner testified that he made his calculations
on depth of groundwater by examining the inf ormat- l-:rrt
submitted to him in rvriting regarding the soil borings.
The evidence indicated that the soil borings were done
approxi-mately in December of L975. Mr. Keppner admitted
that the groundwater elevations would be likely to be
low in December and that such elevations would not
refl-ect the high groundvrater levels which would be
likely to occur in the spring of the year.

J. The DHES subdivision regulation dealing with
water quality and availability are set forth in
subsection 5 of I{.A.C. L6-2.14 (10) -S14340. That
regulation provides as fol-lows:

(a) The location of the individual water
supply sources shall be ind.icated on the ;':

plat with the report giving the following
information:s2

-9-
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(i) The location with reference to
any sevrage disposal devices,

(ni) :ilili"i*.ix3:l':"": ililiful'ffi:
concentration of calcium, magnesium,
sodium, bicarbonate, ehloride,
sulfate, nitrate, hardness and
iron. The U. S. Environmental
Protection Agency primary standards
for drinking and such secondary
standards for drinking water as may
be adopted under Public Law 93-523,nsafe Drinking Water Act,rr will be
utilized in judging the suitability
of the supply for domestic usaEe.

(iii) $lhere LndividuaL sewage systems are
utilized in addition to an individual
water supply, a prediction and
discussion of the effect of the sewage
disposal system on water quality.
References utilized for the prediction
qnd dl.scussi.on shall be provided. This
requirement may be waived when the
subdivision is a singLe lot or a
one-family homesite but not for
multiple-family dwellings (dupLexes,
condominiums, etc.).

K. Virtuall-y all requirements of the above-quoted
regulation were not followed by DHES in its review
of ArrowLeaf West. The locations of the individual
water supply sources hrere not indicated on the plat,
ner lrere the locations indicated with reference to
any sewage disposal devises. The chemical quality
of water was not assessed, nor were any of the
specific chemical concentrations Sampled. Indeed,
there was no well drilLed on Arrowleaf West at all,
so there hras no rrater avaiLabLe from that subdivision.
Nor: were the U. S. EnvironmentaL Protection Agency
drinkin{l water standards applied to water samples from
neighboring areag. Also, there was no prediction and
discussion of the e.ffect of the serdage disposal system
on water quality.

L. lhe DHES subdivision regulations also require that
a well be drilled on the proposed subdivision to a
minimun depth of twenty-five feet and that a report
be suLrnitted contdining:

A hydrogeological report prepared by a
hydrogeologist or professional engineer
which substantiates that there is an
adeguate quantity of water for domestic
use. A deseription of the soil penetrated
shall be provided as part of the report.(u.e.c. L6-2.141101 -sl4340tsl tdl til tiil .)

M. This regulation was not follor^red because there
was no welL drilled on Arrowleaf t{est, much less a
well drilled to the minimum depth of twenty-five
feet. Nor was a hydrogeological report sutxnitted.

-10-
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substantiating that there is an adequate quantity
of water for domestic use.

N. Although the DHES subdivision regulations require
that Lhe topography be indicated on the plat and
restrict installation of sewag'e devices on slopes of
greater than LsZ I the developers failed to indicate
topography on the Arrowleaf trJest plat submitted to
the DHES- Although a USGS map was submitLed, the
map is of such a scale that it is useless in deter-
mining which lots have grades of greater than 15?.
It is clear from the evidence that sone of the lots
on the Arrowleaf West site have girades of greater
than 15% and that there is insufficient area on some
lots of grades of less than 15? within which to
locate adequately sized septic drainfields.
o. Section M.A.C . L6-2.14 (10) -S14340 (6) (c1 (iv)
reguires that at least one percolation test be
done for each lot in a proposed subdivision. There
are approximately 36 lots proposed for Arrowl-eaf
West, yet there were only 16 percolation tests done
(Plaint.iffsr Exhibit l3C) .

P, I{hile the above M.A.C. regiulat-ion allows waiver
of the requirement of one percolation test per lot,
such waiver must be conditioned on the fact that
the soils are "uniform throughout the subdivision. "
Iclhile 1,1r. Keppner purported, by letter of June 17,
I975, (Plaintiffs I Exhibit 22) , to waive the require-
ment of one percolation test per lot, he did not at
that time have soils boring inforna-tion for Arrowleaf
West and thus was incapabl-e of concluding that the
soils are "uniform!' throughout the subdivision. More-
overr ro data was supplied in connection with the
reguest fot a waiver of the percolation test reguire-
ment.

O, The requirement of one percolation Lest per lot
is a minimum requirement in that the l4anual of Septic
Tank Practj-ce of the United States Department of
Health, Education, and trVelfare, documents upon which
Mr. Keppner testified the DHES relied, indicates thatI'six or more [percolation] tests shall be made in
separate test holes spaced uniformly over the proposed
absorption field site" (p. 4) .

R. Section t't.A.C . L6-2.14 ( f O ) -SI43 4A (LZ ) provides
that waivers of the DHES subdivision regulations
may be granted j-n limited cir:cumstances. That pro-
vision provides as f ollovrs:

(a) Waivers as notecl in this rule malz be
granted by the department upon subrnission
of the necessary request along with sufficient
data to substantiate the request.

S. Aside frorn the Iega1 interpretation of this
above-cited waiver provision, the record clearly
indicates that, except with respect to the one
percolation test per lot requirement, there were
no waiver reguests addressed to DHES with resr:ect
to any of the other DHES subdivison regulations cited

-11-
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in this finding of fact (no. 23r. Nor was
"sufficient data to substantiate Ia waiver]
requestI submitted to DHES in connection with
any of the above-cite regulations.

24. Even if it were to be found. that the amended subdivision
regulations effective November 3, Lg14, of DHES did not appl-y to
the Arrowleaf West subdivision and that the earlier regulations

adopted on November 4, Lg73, apply, the DHES failed to comply

with its earlier regulations in numerous respects. Its failure
in compliance includes the folLovring:

A. Section 16-2.14 (10)-S14340, subsection 4(d)
(1973 regulations), provided as follows:

Water supply for individual lots shal-l
include: (i) detaiLed drawings or descrip-
tions of the sources of supply along with
assurance that water can be provided for
each siter (ii) details of.construction
of the water systens; (iii) method for
protection of water supply from contamina-
tion

B. The evidence indicates that there is no assurance
that water can be provided for each site. In fact,
the uncontradicted: evidence indicateS. that theprobability is to the contrary. Also, there is nothing
in the file indicating methods for protection of
water supply from contamination

C. Subsection 6(cl) (i) of the above-cited Lg73
regulations provided as foLlorps3

Groundwater studies shall be made so that
the maximum high groundwater elevation can' be determined. If sufficient data is not
on record for the area, groundwater tests
shall be conducted over'a period of one
yeqr prior to requesting approval of the
subdivision or untll a complete high-low
cycLe has been recorded

D. No specific groundrvater studies were made,
and there was no specific finding on the maximum
high groundwater elevation for the Arrowleaf West
subdivisLon. The Arrowleaf West developers l-eft
unElnswered the question dealing with high and low
elevations of groundwater for the Arrowleaf West
subdivision in theirc appl-ication for approval.
(See Plaintiffsr Exhibit L2., There wEre no tests
conducted with respect to Arrowleaf West over the
period of one year to determine the conpLete high-
Low cycle of groundwater.

E. Subsection 6(d) (ii) (iii) required. at least
one soil boring to determine soil profiles for

-L2-



1

2

3

4

6

o

7

8

I
10

11

\2

13

L4

16

16

L7

18

19

2$

2L

n
B
24

1t5

26

2t

IB

n
80

31

'e2

every five acres of a subdivision and required at
least one absorption test Ioercolation test] per
lot ( "or if soil conditions indicate, a greater
number may be requj_red") .

F. There are approximately L49 acres to be covered
by Arrowleaf l{est. This means thirty soil rborings
should have been done. Only 16 soil borings were
done for Arrowleaf West (plaintiffs' Exhibit 13C) .

G. There are 36 proposed lots in Arrowleaf West,
but only 16 percolation tests were done (Plaintiffs'
Exhibit 13c).

H. Since the above-cited. l-973 DHES subdivision
regulations are minimal requirements, waivers of
them are unavailable.

25. There are substantial problems from a sewage disposal
standpoint with the Arrowleaf West site as a site for a subdivisipr

with approxirnately 36 lots. A number of the lots are too steep

for safe and healthful use of individual septic tank draj"nfield
systems. There is substantial bed,rock on or near the surface

of much of the Arrowleaf l{est site which makes many of the lots
on the Arrowleaf West site unsuitable for indivi dual septic tank

drainf ields. A number of lots in the Arrowleaf !"Jest site are

on or near the floodplain near the South Fork of the Teton River

and are located on alluvial gtravels of extremely permeable nature,

and the groundwater level-s are near the surface, thus making said

lots unsuitable for individual septic tank drainfields. The

review by DHBS of the Arror,/leaf West site, apart from DHES t s

failure to abide by its own reglulations, is wholly inadequate

to ensure that ther:e will be no public health and safety problems

with sewage disposal. This failure to conduct adequate review

is critical in light of the natural hazards and problems rvhich

exist a'b the Arrowleai L{est site in relation to disposal of human

sewage.

26. There are substantial problems associated rvith the

Arrovrleaf West sj-te in terms of water availability and guality.
No evidence was adduced of any water wells having been drilled
on the Arrowleaf trrlest sibe. There was evidence presented. of

-13 -
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approximately four to five wells having been drillecl in an area

east of and adjacent to Arrowleaf l{est (referred to as Arrowleaf

East). Of these wells drilled, one contained unpotable water,

and another well indicated problems with potability of water

in the spring of the year, whcih problem apparently' is not as

bad. during the surrrner. Five test holes have been d,rilled

in the ArrowLeaf East, site in search of water. Of the five

test holes, two were dry, one had unpotable water, and the

other two were inconclusive because drilling terminated because

of a fear of J.osing driLL bits because the walls of the driLl

holes were caving. Said two inconclusive holes resulted in no

adequate and dependable indication that well- water would be

available.
l\

1ry \ZZ . The developers, although aware of the unpotable ryaterel ,

"found in the wells drill-ed on the Arrowleaf East site and

although aware of the dry holes and unpotable water in the test
holes drilled on the Arrowleaf East site, conveyed none of this
inforyration to the DHES or to officials of Teton County.

I
^\#(28. The DHEs, throughout l-ts review of the Arrowleaf west
\l{Yubdivision, was unaware of any well drilling in the general

vicinity of Arrowleaf West which resul-ted in either dry holes

or unpotable water because such information was not supplied to
it by the developers

29. The evidenee indicates that it is substantialJ.y unlikely

that adeguate and potable well water will be found on each lot
of Arrowleaf West.

b. DHES-IIEPA Issues

30. The Montana Environmental Po1icy Act, section 59-6501

et seg, *.q.U. (hereinafter referred to as MEPA) requires that

a state agency must do an environmehtal impact statement (here-

inafter referred to as rrEIStr), prior to taking any major action

which couLd significantly affect the human environment.

-14-
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31. The l.lontana Sanitation in Subdivisions Act specif ically

refers to the preparation of an ETS on subdi-zision applications

and contemplates that an EfS i,,'i11 be prepared under MEPA where

the impact of the subdivision will be major. Section 69--5005(3) (a

R.C.M . L947 -

rr 'j4

\\,i.i ' "32 . Section L6-2 .2 (2) -P2O20 (Rule ITI ) M.A.C. is a regru-

latj-on of DHES which deals with when the preparation of an EIS

is necessary. Section 2 of that rule provides in part as

follows:

...If the PER [preliminary environmental review]
shows a potential significant effect on the human
environment, an Ef S s.hall be prepared on that action.

33. The subdivision and construction of Arrowleaf West

will have a potential significant effect on the human environment.
! 

' ^r
,{, ,'n, ' 34 . Section L6 .2 .2 (2) -P2020 ( 3 ) also provides as follows:

The following are actions which normally require
the preparation of an EIS: (a) the action may
significantly affect. environmental attributes
recognized as being endangtered, fragile, Qt in
severely short supply r (b) the action nnay be
either significantly growth inducing or inhibiting;
or (c) the action may substantially alter environ-
mental conditions in terms of quality or availability.

35. The subdivision and construction of Arrowleaf West

will have significant.ly adverse effects on environmental attribute
recognized as being endangered, fragile, and in severely short

supply; specifically, the effects on the grizzly bear, spring

grizzly habitat, and a corridor along the South Fork of the

Teton River by which grtzzLy bears travel back and forth between

the mountains and a swamp east of the Arrowleaf West area.

36, The grizz\y bear has been placed on the threatened

species list by the Federal Fish and t{ildlife Service under the

authority of the Federal Endangered Species Act. 16 U.S.C.

1s31. :l geg..
.. l t 5

,.),i "t ,r 37. The area containing Arrowleaf l^iest

boundaries of an area tentatively designated

is within the

by the United States

-15 -
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Fish and Wildl-ife Service as critical grizzLy bear habitat under

the Federal Endangerecl Species Act.
n

-*.'\]\ gg. There have been approximately three to four sightingsvv
of the Northern Rocky l4o.untain !{olf within an approximate ten-
nrile radius of the proposed subdivision. The Northern Rocky

Mountain lllclf is listed as an endangered species und,er the

Feffiral Endangered Species Act.

Slt 
trr. 

other wildtife, such as mounrain goats, etk,
freguent the general area in the vicinity of Arrowleaf

subdivision.

and deer,

West

40.IfArrowleafWestissubdividedandconstructedas
proposed,itwiI1haveasignificantlyadverseeffectonthe
grj-zzJ.y bear and its habitatr on the Northern Rocky lloutnain ]IoIf,
and on the other wildlife which frequents the area of the pro-
posed subdivision. :

41. The area surrounding the Arrowleaf West subdivision
is very sparsery populated. rf Arrowleaf west is subdivided

and developed as proposed, the eff,ect wirl be a significantly
growth-inducing effect and there will be a substantial change in
the quality and nature of the lifestyles in the general area. rf
Arrowleaf West is subdivided and constructed, as proposed, there
will be a substantial alteration in environmental conditions in
terms of qual.ity and availability in the sense that wildlife
vaLues will be severely impacted., the essentially natural condition
of the area as it presently exists wiLl be severely degraded, and

significant numbers of people will be attracted to the area along

with four-wheel drive vehicles, snow machines, pets, and other
aspects associated with more dense human development.

42. fn light of the opposition to the Arrowleaf West

subdivision expressed at the Teton County Planning Board rneeting

in August of L975, it is clear that the proposed action of DHES

to remove sanitary restrictions from Arrowleaf West vras

-16 -
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controversial -

43. The removal of the sanitary restrictions on Arrowleaf

Irlest by DHES constitutes a major state action which will sig-
nificantry affect the quality of the human environment; thus,

DHES must do an EIS on its proposed action.
44. The DHES did not prepare an EIS on the Arrowleaf West

subdivision; rather, DHES prepared. a threshhold. document referred
to as a "Preliminary Environmental Review" (hereinafter PER)

(Plaintiffs' Exhibit 11) .

45. While the purpose of the preliminary Environmental

Review is to guide officials of DIIES in their decision whether

a full-blown EIS is necessary on a particular proposaf, the

format of the PER and the review undertaken in the Arrovrleaf

West PER are not adequate to al1ow the decision-naker to make a.

reasoned. and non-arbitrary decision in that regard.

46. The evidence indicated that the PER (Plaintiffs I

Exhibit 11) did not specificalty address itself to the question

whether the Arrowleaf West proposal would be "significantly growth

inclucing. " The DHES regulations above-cited in No . 29 establish
this criterion as one which must be specifically considered in
the decision whether to prepare an EfS.

47 . The evidence indicated that the PER (Plaintiffs'

Exhibit 11) is not designed for a reader to draw a valid conclu-

sion as to r.ahether the area is a "fragile area." The DHES

regulations above-cited in No. 29 establish this criterion as

one which must be specifically considered in the decision whether

to prepare an EIS.

48. The PER (Plaintiffsr Exhibit 11) was not circulated. to

the people in Teton County other than the oevelopers and the

Board of County Cornmissioners (see cover sheet on i,laintiffsr

Exhibit 1I).

49. Even though a number of residents of Teton County,
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including Plaintiffs Alice Gleason and A. B. Guthrie, Jt.2 had

protested the Arrowleaf l{est subdivision at a public meeting of
the Teton County Planning Board j-n August of Lg75, and eveR

though an employee of DHES, Al Keppner, was present at such

meeting and must have been aware of opposition by local citizens
to ArrowLeaf Westr Do attempt was rnade by DHES to circulate
the PER to said protesters.

50. The PER (Plaintiffsr Exhibit 11) \das circulated by

DIIES on ilay 7, Lg76, with a cover letter which allowed the

pubLic fifteen days to submit conunents. During said fifteen day

circulation and comment periodr rro information was published

concerning the Arrowleaf West PER in the local newspapers (the '

Choteau Acantha and the Fairfield Times) and no meeting of the

Teton County Planning Board discussed the said PER (Plaintiffsl

Exhibits 24 and 25).

51. Neither the Gleasons nor A. B. Guthrie, Jr., submitted

timely conunents on the DHES PER on Arrowleaf West because they

were not aware at the tirne of the issuance of the PER.

52. No prblic hearings were held by DHES on the Arrowleaf

West PER and no affirmative attempts lrere made to sol-icit cor:unents

on the said PER from the people of Teton County. This Court

takes judicial notLce that DHES has not adopted procedures under

section 82-4228 R.C.M. for permitting and encouralting the public

to participate in agency decisions that are of significant

interest to the public.

53. The procedures and policies of the DIIES for reaching

the threshhold determination under MEPA as to whether to do an

EIS on a proposed action are not adequately designed to involve

the public. MEPA specifically contemplates public involvement in

the EIS process, Section 69-6504(b) R.C.M.

54. House Joint Resolution No. 73, passed on March 16, Ig74,

states that nfull economic analysis has not typically aecompanied

-18-
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agency actions reguiring environmental impact statements, thus

creating a failure on tbe part of...state agencies to fulty
implement the Montana Environmental Policy Act. "

55. The PER (Plaintiffs' Exhibit lf) prepared by DHES on

the Arrowleaf West application contained virtually no economic

analysis. By deposition, Dr. Thomas Power, economist, testified:
The thing that I noticed most clearly about
the preliminary environmental review is that
it contains neither the data that would be
necessary to carry out an economic analysis,
nor does it contain any positive assertions
or conclusions about the economic impact of
the proposed subdivision. So there is neither
the data nor the economic analysis, nor positive
assertions of conclusions that might have followed
from some economic analysis that was carried out,
but not presented in the preliminary environmental
review. (Deposition of Thomas Porver, p. :.2).

This testimony is uncontradicted in the record.

Teton County Commissioners issues

56. The Montana Subdivision and Platting Act, section 11-

3859 et seq. R.C.M., reguires that a governing body of a county

must, prior to approval of a subdivision application, find that

the subdivision as proposed is in the public interest and sha1l

issue written findings of fact that weigh itemized criterid
relating to the public interest

57. The Board of County Commi-ssioners of Teton County approv

the final plat of the Arrowleaf West subdivision on July 22, L976.

58. Prior to issuing the approval of the final plat of

Arrowleaf West on July 22, 1976, the Board of County Commissioners

held no public hearing on Arrowleaf Vlest and issued no written

findings of fact pursuant to 11-3866(4)i nor did they make a

specific written finding that the Arrowleaf tr^Jest subdivision is j-n

the public interest.

59. The present lawsuit was filed on or about August 24, 1-97

I{e1l after this fawsuit was filed, September 20, 1976, the Teton

County Commissioners, dt the request of the attorney for developer

-19-
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issued a resolution which purported to indicate that Arrowleaf

West as proPosed was in the public interest and which purported

to make written findings in support of a finding that the sub-

division was in the public interest and which purported to amend

the minutes of a meeting held by the Board of Teton county com-

missioners held on January 19 , 1976 (Plaintiffsr Exhibit 2).
60. A public hearing was held on the Arrowleaf $Iest sub-

division proposar by the Teton county Pranning Board in August ,

1975; however, no specific recommendations lrere made by the Teton

County Planning Board to the Board of County Commissioners of
Teton County; rather, the Teton County Planning Board took it
upon itself to grant preliminary plat approval to the developers

of Arrowleaf viest (see letter of Teton county planning Board,

Actober 14, I9?5) (Plaintiffsr Exhibit 7).

61. Teton County has adopted the Model Subdivision Regula-

tions Prepared by the Montana Department of Community Affairs.
62. While the Model Subdivision Regulations adopted by

Teton County all-ow the Planning Board to conduct a subdivision
hearing on behalf of the County Commissioners, the Planning Board

must act in an advisory capacity only and must make recortrnendation

'to the governing body for approval, conditional approval, or
disapproval (section fI, A8) (Plaintiffsr Exhibit 4).

63. The lette.r of the Teton County Plannirig Board of October

14, 1975' to the developers of Arrowleaf llest (Plaintiffs' Exhibit
4) did not purport to be a "recomrnendation" to the Teton county

Commissioners. Rather it is on its face an official approval of
the Arrowleaf West preliminary plat. At no time have reconmenda-'

tions on the prel-iminary plat of Arrowleaf West been submitted by

the Teton County Planning Board to the Teton County Commissioners.

Nor"did any recOmmendations come within ten days of the

hearing as required by the Teton County subdivision regulations.
It is cLear from the record that the Teton County Planning Board

-20-
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took upon itsel-f a role much greater than simply an "advisory"
role in its review and approval of the Arrowleaf West preliminary
pIat.

64. The Board of County Commissioners of Teton County at no

time granted "preliminary" plat approval to the Arrowleaf hlest

developers, and, in fact, dt no time has the Board of County

Commissioners of Teton County taken the position that it, as a

Board of County Commissioners, granted such preliminary plat
approval. Rather' the only approval ever given to the Arrowleaf

West subdivision by the Board of County Commissioners was the

approval of the final plat on July 22, 1976.

65. Whi1e the Board of County Commissioners of Teton

County makes the claim that its written findings of fact issued

by resolution of September 2A, 1976, simply set down in writing
decisions and findings made at the meeting of January L9, 1976,

of the Teton County Commissioners, its clairn is not borne out

by Lhe evidence. One clear example which contradicts this claim

of the Board of County Commissioners can be observed in finding
f of the resoLution.of September 20, 1976. In that findinq
the Board of County Commissioners stated that the protective

covenants are adequate to protect against environmental degrada-

tion. Upon cross-examination, lvlartin Shannon, Teton County

Commissioner, testified that this was a specific reference to the

protective covenants of Arrovrl-eaf West. Upon further cross-exami-

nation, Martin Shannon f1atly admj-tted that the Board of County

Commissioners did not have the protective covenants of Arrowleaf

Vtrest before them at their meeting of January L9, 1976. This

statement is confirmed by Martin Shannon in deposition (Shannon

deposition, p. 25 ). Thus, the purported finding by resolution
of September 20, I976, that the Arrowleaf West protective covenant

were adequate to protect the environment would have been impossi,bl

on January 19, I976, because the protective covenants were not
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before the Commissioners at'that time

66. The attempt of the Teton County. Commissioners to comply

with the lvlontana Subdivision and Platting Act requirements after
the fact, and after the present lawsuit had been filed, is self-
serving and fraught with the possibility of errors or misstate-

ments of fact. Procedural requirements of the Montana Subdivision

and Platting Act were not complied with by the Teton County.

Commissioners in their approval of the Arrowleaf glest subdivisj-on.

67. Sect,ion 1l-3865 requires that "the subdivider shall
submit with the final plat a certificate of a licensed title
abstractor showing the names of the owners or record of the land

to be subdivided and the names of lien holders or claimantS of
record against the land and the written consent to the subdivision

by the owners of the land,, if other than the subdivider, and any

lien holders or claimant,s of record against the land. " This

was not complied with by Teton County or the subdividers of Arrow-

Ieaf West in connection with the Teton County approval of the

Arrorrleaf West subdivision; nor did the Board. of County Commis-

sioners qualify for a waiver of this provision by following

subsection 2 of Lf-3865 by having the County Attorney review

instead of providing for a certificate of, a licensed title
abstractor.

68. SectiQn 11-3853 R.C.M. provides that an environmental

assessment shall accompany the preliminary plat and shall include:
(b) Maps and tables showing soil types in the
several parts of the proposed subdivision, and
their suitabllity for any proposed developments
in those several parts.... "

69. The environmental ass.essment prepared by the developers

of Arrowleaf West and subrnitted to Teton County in connection

with reguested review of the Arrowleaf l{est subdivision contained

no maps and tables showing soil types in the several parts of the

proposed subdivision and their suitability for any proposed

developments in those several parts (Plaintiffs' Exhibit 3).
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70. Although the Resolution of the Teton County Comn-issioner

of September 2A, L916 (Plaintiffsr Exhibit 2 ) , purports to
approve the preliminary plat of Arrowfeaf trn7est and although the

said Resolution purports simply to set down in vrriting the actual

findings and conclusions made by the Teton County Commissioners

in their meeting of June 1-9,, L976, Martin Shannon, Teton County

Commissioner testified clearly that the Commissioners did not

have a copy of the Arrowleaf l{est preliminary plat at their
meeting of January L9, 1976. He also testified that they had

not seen the Arrorvleaf tr{est pr"ii*i.tary plat prior to their

meeting of January 19, J-976

7L- Although the County Commissioners of Teton County

stated by Resolution of September 20, L976 (Plaintiffsr Exhibit
2 ) , that there was a need for the Arrowleaf West subdivision,

it is clear from the record that they actually found a "demand"

(i.e., that people would purchase lots on Arrorvleaf l{est for

recreational home sites) rather than a "need" for such subdivision

72. There was substantial- public opinion expressed. at the

Teton County Planning Board meeting he1d in August of 1975 in

opposition to Arrowleaf West. There was virtually no public

opj-nion expressed in support of the Arrowleaf West proposal, other

than that by Robert Jensen, developer, The County Commissioners

essentially disregarded this expressed public opinion and

instead reached an independent speculative conclusion that much

of the public supported Arrovrleaf West in spite of the fact that

there was virtually no expression of such support at the Teton

County Planning Board meeting.

73. The Teton County Commissioners, in assessing the effect

of Arrowleaf tr{est on wildlife and wildlife habitat, disregarded

expert input and substituted therefor their own speculations -

-23-
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Estoppel

74. The Arrowleaf West developers do not have clean hands

to assert an equitable estoppJl position. Specifically, Robert

Jensen, one of the Arrowleaf West developers, testified that
he was aware of the evidence of unpotable water and dry test
holes which resulted from wel'l driller Ray And.erson rs efforts on

Arrosleaf East subdivision. Even though aware of this evidence

of unpotable water and dry test holes, the developers submitted

none of this information to either Teton County or DHES,

Specifically, ttre environmental assessment prepared by Robert

ilensen (Plaintiffs I Exhibit 3) contains no reference to these

water problems, Developer Jensenrs environmental assessment

(p. 4) leads the reader to believe that there are no problems

with water quality or water availability. The application to
DHES for removal of sanitary restrictions on Arrowleaf West,

Form ES 91 (Pl,aint,iffs I Exhibit LZl , contains the discussion on

page 2 of proposed method of water supply. Again, there is
simply no indication of any problem with water availability or

water quality
The conclusion is inescapable that the developers, or at

least some of the developers, knew of the problems encountered,

in Arrowleaf East with both quality and availability of water

and purposesly faiLed to supply this information ei.ther to the

county or to the state authorities. In light of this, the

developers Lack clean hands to assert an equitable estoppsl

argument.

75. The final act of governmentaL approval of Arrowleaf,

West subdivision came on JuIy 22, L976, when the Teton County

Board of Conunissioners approved the final plat of Arrowleaf

West. The present action was filed approximately one month

later. The acts und,ertaken by the developers in the said one

month period vtere minor and included some clearing by the
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developers themselves of trees for contemplated roads, one

advertisement in the Great Falls Tribune, some minor legal fees

for preparation of buy-sell agreements, and certain final

surveying costs that appear to have been incurred before July 22,

1976. No clear evidence was presented bv the developers as to

the exact size of the monetary sums expended, but such sums

appear to have been in the neighborhood of five to six hundred

dollars. The expenditure of such sums is inconsequential and

insufficient to establish developersr position on equitable

estoppel even if the developers had aeted with c1ean hands.

frreparable Injury
76. If the Arrowleaf l{est subd.ivision j-s allowed to proeeed,

Plaintiffs and individual members of the organizational Plaintiff

will be irreparably injured by the resultant environmental

degradation of the area in vrhich the proposed subdivision is

located.

77. The Plaintiffs have no adequate remedy at law or other-

wise for the harm and damages that have been done and which are

threatened by the developers with the approval of the Defendant

Board of County Commissioners of Teton County and DHES.
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Frorn the foregoing Findings of Fact, the Court draws the

following Conclusions of Law.

co{cl,usroNs or .raw

Standing

I. A person has standing to bring a lawsuit if he suffers

injury in fact; and is arguably within the zone of, interest to be

protected or regulated by the statutes the agencies allegedly

have violated. Barlow v. Collins, 377 U.S. 159; Sierra Club v.

l{orton, 405 U.S. 727 (L972) i Monta4a.. Wilderness Association et al

v. Board of Health c Environmental Sciences, et a1., I{ont.

33 St. Rptr. 711 (July 22, 1975) , reversed in part llont.

33 St. Rptr. 1320 (December 30, L976\. BEnito SteJrart,-et al. v.

Boaqd of Cou,nty Commissioners, Pig Horn County, e! al., , Mont.

_, 34 st. Rptr. 1595 (December 30, Lg77l .

2. An organization has standing to bring a

it establishes that its individual members suffer

Club v. Morton, supra.

lawsuit if

injury. $Lqrrg

and

(See

FPC,

3. "Injury in fact" includes adverse effect to aesthetic

environrnental well-being. Sierra Club v. Morton, supra.

generally fn. 9); Scenic Hudson Preservation Confer€nce v.

354 F. 2d 608.

4. The llontana Constitution, Article II, Section'3' guaran-

tees to alL citizens the right to a clean environment" The Montan

Environmental Policy Act (MEPA) recognizes that each person is

entitled to a healthful environment. (Section 69-6503 (b) ) .

5. A person is not deprived of standing simpty because the

injury is widespread and shared generally by many other members

of the public. SCRAB v. United Ftates, 93 SC 24OS (1973); Montena

Wilderness Assgciation, et al. v. Board of Health & gnvirgnmental

Sciences, et aI., supra (Juty 22, 1976).

6. All of the Plaintiffs, Gleasons, A.B. Guthrie, Jr.2 and

-26-
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the llontana Wilderness Association have established standing to

bring the present lawsuit in that they have established econonic

injury, aesthetic, scenic, environn'.enta1, and recreational injury,

and in that this injury is injury in fact; and in that thel' are

within the zones of interest to be protected by the environmental

laws of the State of l{ontana.

Departmelt of Health o Environmental- Sciences (DHES)

7 - DHES is mandated. und.er Section 69-5005 R.C.M- to €flsur€7

grior to approval of a proposed subdivision, that there is adequat

water supply (in terms of quality, quantity, dependability); and

that adequate provision is made for sewage and solid rvaste disposa

8. Under the above statutory provisl-on, DHBS has adopted

regulations. I{.A.C. 16-2.14 (fO) -S14340.

9. DHES is bound by its own regulations.

Accardi v. Shaughnessy, 347 U.S. 260 (1954).

U.S. ex reI.

10. The subdivision regulations of DHES vrhich are applicable

to the review of Arrowleaf lt'est are those which went into effect

on November 3, I975, because those were the regulations which

were in effect at the tirne the developers forrnally applied for

removal of sanitary restrictions and because the overvrhelming bulk

of the review by DHES of the Arrowleaf lVest subdivision proposal

occurred af ter these reguJ-ations rnrent into ef fect on llovember 3,

r975.

11. The DHES subdivision regulations which went into effect
on November 3, 1975, were not complied with in numerous significan
respects and, because of this failure to complv with rec{ulations,

the DHES anproval of the Arrowleaf tr^fest subdiv"ision is leqaIlv
deficient.

L?.. Erzen j f the DHES subdivi sion regulations vrhich were

effective on November 4, I973, governed the review of the Arrovrlea

triest proposal, the DI{trS revier,v of Arrowleaf VJest is lega}ly
deficient because the I973 requlations v/ere not complied with

-27 -



in significant and substantial respects.

13. The langu;ige of the DHES subdivision regulations of'

both 1973 and 1975 are mandatory. .As such, DHES does not have

discretion as to whether or not to apply its various subdivision

reguiations. (See Absh*re y. S_chool District *1 , I,24 Mont. 244,

22A P. 2d, 10s8 (19s0) ).
14. 'fsubstantial- compliance" with DHES subdivision regula-

tions is not legally sufficient because such regulations are

mandatory and since they set minimum public health and safety

standards (see Barnes v. Transole Pipeline Co. , 54g P. 2d,8I9

(OkIa. f976)). In any eventr €ls a matter of law, it is clear that
DHES did not even come close to "substantial compliance" with its
subdivision regulations with respect to the review of the Arrow-

leaf West subdivision proposal.

15. M.A.C. L6-2.14(10)-S14340(I2) provides a limited waiver

provision as follows:
(a) Waivers as noted in this rule may be
granted by the Department upon submission
of the necessary request along with suf-
ficient data to substantiate the request

ft is a cardinal rule of statutory construction (appticable to
regulations because they have the force of law) that a statute
will not be interpreted so as to render other statutory provisions

rneaningless (see Section 93-401-15 RCM, Lg47r. fhus , :

all aspects of the provision must be given meaning. Thus the

language "as noted in this rule" indicates that waivers will'only

be allowed where the specific subdivision regulations of DHES

contemplate, it (as for instance, in the regulation dealing with

one perculation test per lot). As a matter o.f law, therefore,

most of the DHES subdivision regulations which were not complied

with in the DHES review of Arrowleaf West are not waivable. In

any event, the above waiver provision can be used only where there

is a specific request therefor and where data is supplied indicati

that the wai.ver is warranted. As ind.icated above in Lhe Findings,

-28-
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virtually all of the requlations of the DHES which were not

complied with r,^/ere not the subject of specific vraiver requests and

no data or information was supplied which \./ould serve as a basis

for waiver of the application of the DHES regulat.ions.

Because the DHES subdivision regulations are binding on the

DHES, and because said regulations were not fol-Ioived and not

vzaived., the DHES review of Arrowleaf Viest rvhich served as a basis

for removing the sanitary restrictions rvas Iegally deficient and

the actual- removal of sanitary restrictions on Arrowleaf Vlest

was illeqal-.

DI{ES-MEPA ISSuCS

f6. The l4ontana Environmental Policy Act (MEPA), Section 69-

6501 et seg. rec{uires that a state agency rnust prepare an environ-

mental impact staternent prior to taking any action which could

have a significant effect on the environment.

17 - The Sanitation in Subdivisions Act specifically

conternplates preparation of an environmental J-mpact statement on

major subdivisions. 69-5005 (3) (d) .

l_8. section L6-2.2(2)-B2O2O (Ru1e III M.A.C.) provides

guidance as to vrhen an environment.al impact statement is warranted

If the prelim.inary study (PER) shows a potential significant

effect on the human environment, an envirorunentdl impact sLatement

wil-1 be prepared. Also, where the action may significantly effect

environmental attributes recognized as being endangered, fragile'

or i-n severely short supply, where the action may be significantly

growth-induclng or may substantially alter environrnental condition

in terms of quality or availability, dll environmental impact

statement must be prepared.

19. Since MEPA is based almost verbatim on the National

Environmental Policy Act (NEPA), 42 U.s,C. SS432L-436L,

federal interpretations of NEPA are entitled to substantial

weight in the Montana courts. State v. King Colony Ranch '

-29-
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137 Mont. I45, Ancient Order of Hibernians v. Sparrow, 29 Mont.

L32.

20. The federal courts have found that, where a project is

controversial, €rD environmental impact statement must be prepared.

Hanlqy- v. Kleirldienst , 47L E. 2d, 823 (2nd Circuit , Lg72r. Since.

the federal interpretation is entitled to weight and since the

DHES approval of Arrowleaf West was clearly eontroversial-, the

DHESr orr these grounds alone, should have prepared a full EIS

prior to removing the sanitary restrictions from Arrowleaf West.

2L. In reaching the "thneshold decision" as to whether or

not to do a full EIS, an agency has.an obligation to involve the

public and seek public input. Hanley v. Kleindienst, supra.

22. Article II, Section 8 of the Montana Constitutio4 pro-

vides that the members of the public have the right to expect

governmental agencies to afford reasonable opportunities for publi

participation.

23. The failure of the DHES to circulate the preliminary

environmental review to the relevant audience (people in Teton

CountJ) and the failure of DHES to take affirmative steps to

involve the public in its decision-making violate MEPA, the above-

cited Montana Constitutional provisions, and the obligation of

. DHES under Section 82-4228 RCM Ig47.

24. House Joint Resolution 73 (approved by the Montana

tegislature on March L6, L974, resolved that "economic analysis

shall accompany environmental impact statements as required (by

law) .... " That resolution further expressed the dissatisfaction

of the Montana Legislature with the failure of Montana agencies

to include economic anaLysis in their review of actions under

MEPA. The failure of DIIES to undertake economic analysis with

respect to its review of Arrowleaf Vfest is in violation of MEPA

and the intent as expressed by House Joint Resolution 73.

25. The PER prepared by DIIES on Arrowleaf West is legally

-30-
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insufficient in that it structurally does not address the relevant

questions such as whether the al:ea to be subdjvided is "fragile",

whether the subdi-vision wil-1 be "significantly growth-inducing",

and other relevant questions necessary to rnalce a threshold determi

nation as to whether a full EIS is necessary.

26. Because the Arrowleaf l^lest subdivision will effect a

fragile area and wiff endanger wildlife species that are threatene

and in short supply, and will interfere with grizzly bear habitat

and movement patterns, and because Arrowleaf Viest as proposed will

be signif icantly growth-inducing, and because Arrowleaf tr^/est

demonstrates at least a potential ad.verse inpact on the environ-

ment of major consequence, the approval by DHES must be considered

a major state action under MEPA. 16 -2.2-P2020 (Ru1e III) M.A.C .

27. Because the action of DHES in approving Arrowfeaf West

was a major state actj-on, the failure of DHES to do a full EIS

on its action is in viol-ation of MEPA. 69-6504(b) R.C.M.

28. Because DHES violated MEPA in re..ziewing and approving

Arrowleaf West, the removal of the Arrowleaf West sanitary

restrictions by DHES -is in violation of the law and Plaintiffs
are entitl-ed to a mandatory injunction ordering reinstatement of

the said sanitary restrictions.

Teton gounty Conmissioners Issues

29. Section 11-3866(4) requires that County Comrnissioners,

prior to approving a subdivision preli-minary plat, must find that

the subdivision is in the public interest and must issue written
findings of fact that weigh the following criteria for public

interestt (a) the basis of need for the subdivision; (b) express

public opinion; (c) effects on aqriculture; (d) effects on l-ocal

services; (e) ef fects on taxa-tion; (f ) ef fects on the natural

environment; (g) effects on wildlife and wildlife habitat; and

(h) effects on public health and safety.

30. The approval of the Board of County Commissioners of

-3 1-
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Teton County of the final plat of Arrowleaf West subdivision on

July 22, Lg76, r^ras in violation of Section 11-3866(4) R.C.M.

because no explicit finding that the Arrowleaf West subdivision
was in the public interest was made and no written findings of
fact weighing the above-cited criteria were macle.

31. The Board of County Commissioners of Teton County can-

not, after approval of the final plat of Arrowleaf Westr go,back

and attempt to comply with the procedures of section 1r-3866 (4)

R.C.M. by a resolution which purports to apply retroactively.
See Citizens to Preserve Overton Park v., Vo1pe, 40I U.S. 402

(re71) .

32. The resolution of the County Commissioners of Teton

County of September 20, Lg76 (PLaintiffsr Exhi.bit 21 , which

purports to approve the preliminary plat of Arrowleaf Webt, is
Iegally deficient because it is undisputed that the Board of
County Cownissioners never.examined the preliminary plat of
Arrowleaf West

33. While the Subdivision and Platting Act (section Il-
3866t31) allows an "authorized agentil (such as the Planning

Board) to conduct subdivision hearings on behalf of.the County

Commissioners, such authorized agent must act in an advisory

capacity only and such authorized agent must present reeormenda-
to the County Commissioners

tions on a subdivision/not later t,h-an ten days after a publle

hearing had thereon. (See also Teton County Subdivision Regu-

lations, Section IIA8.) In the present qase, the Teton County

Planning Board arrogated to itself the authority for approval

of the preliminary plat of Arrowleaf tfest (Plaintiffsr Exhibit 7)

and totally failed to make reconmendations to the Board of County

Conunissioners of Teton County regarding the Arrowleaf West

subdivision. This procedure was in violation of both the Montana

Subdivision and Platting Act and the Teton County subdivision

regulat.ions.
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34. The approval by the Teton County Commissioners of the

Arrowleaf l{est final plat did not compllz rvith Section 11-3865

R.C.M. because the subdividers did not submit with the final
plat a certificate of a licensed title abstractor showing the

information required in said section, nor did the Board of County

Commissioners have the County Attorney review the said final
plat in lieu of the submission of a certificate of a licensed

title abstractor.

35. The environmental assessment prepared by developer

Robert Jensen was legally deficient in that it did not comply

with Section 1l-3863(b) R.C.t4. because no maps and tables showing

soil types and their suitability for proposed development rvere

supplied.

36. The evaluation of the Arrowleaf blest proposal which

the Teton County Commissioners claimed they undertook was legalIy
deficient under Section 11-3866(4) R.C.l{. because the Commis-

sioners disregarded the expressed public opinion and instead

made a speculative evaluation of public opinion on the sub-

division regardless of whether such opinion was expressed or not.

The purported evaluation made of the Arrowleaf West proposal

by the Teton County Commissioners was further deficient under

Section 11-3866(4) R.C.M, because the Teton County Commissioners

did not examine need for the subdivision but instead examined

demand. Also, since competent and valid information was supplied

to the Teton County Commissioners on wildlife and witdlife

habitat and since such information was disregarded, the purported

evaluation by the Teton County Commissioners of Arrowleaf lalest

was further invalid under the l,Iontana Subdivision and Plattinq Act

Estoppel

37. The

apply to units

Law (Antieau) :

doctrine of equitable estoppel generally does not

of local government. See Municipal Corporation

-33-
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Courts have customarily ruled that estoppel will
not be applied to prevent a local government from

. enforcing an ordinance enacted pursuant to the
police power. Application of the rule in practice
can be seen from a l.laryland case where the court hetrd
the city was not estopped to demand and refuse a
building permit for a theatre, even though a city
official had assured the property owner that such
a permit was not necessary and the citizen in:-
reliance u.pon this assurance had invested, over
$25r000 in the construction of the theatre.(pp. 16A-14, 15. )

38. In limited circumstances, the doctrine of equLtable

estoppel is available in Montana. However, a party seeking to
estop governmental action must proceed with clean hands. See

Barker v. Town of Stevensville I L64 Mont. 375, 523 p. 2d 1388

(L974'r. In that case, the Court adopted the following approach:

In cases of this kind there should be a balanc,ing
of the municipal corporation's unwarranted assumption
of risk of liability for acts or statements of its
agents or employees made in excess of their authority
against the harm done to good faith, innocent and
unknowl-edgeable third parEFF frh-o actTi--Gliance
u@sentations. (P. 1391.) (Emphasis
supplied. )

39. The doctrine of equitable estoppel is an affirmative
defense; therefore, defendants who would assert the doctrine must

bear the burden of the proof and

Seifert,
come into the Court with clean

ir{ont. , 568 P. 2d 155hands.

(L9771 .

See Seifert v.

He who seeks eguity must do equity. Hall v. torunasson,

113 Mont. 272, L24 P. 2d, 694i Barbour v. Barbour, I34 Mont. 3L7 ,

330 P. 2d, 1093. Developersr purposeful and obvious consealment

of information relating to dry test well hol-es and unpotable

water found in well drilling on the Arrowleaf East subdivision
precludes them from invoking an equitable doctrine because said

developers do not come into Court with clean. hands. It is clear
from the evidence that said developers are not innocent, glood

faith, and unknowledgeable third parties who have suffered. because

of their reliance on unwarranted governmental actions. Therefore,

developers are barred from seeking equitable estoppel.

-34-



1

2

g

4

b

6

T

8

I
t0

11

L2

t8

14

l5

16

vt

t8

19

w
2L

n
x3

?tL

?.5

26

n
ta

m

80

31

82

40. Even if the developers here approach the Court with

clean hands, in order to qualify for equitable estoppel against

a government agency, developers must demonstrate substantial

loss resulting from governmental activity. See Barker v. Town

of Stevensville, supra; State ex rel. Russell Center v. Mi:sou1a,

166 l.4ont. 375, 523 P. 2d 1388 (1974) . In the present case,

developers' proof was extremely vague on amounts claimed to have

been 1ost. No receipts were introduced, no specific itemized.

figures v/ere introduced, and only very general estimates of

expenditures were introduced. lloreover, it vras very unclear

exactly when some of the expenditures claimed by developers were

made. Some of the final surveying expenditures appear to have

been made prior to July 22, 1976, when final County approval

of Arrowleaf West subdivision was made. Therefore, such expendi-

tures cannot be claimed to have been made in reliance on govern-

rnental approval . S j-nce def endants who seek to invoke the doctrine

have the burden of proof, and since the proof of expenditures in

reliance on giovernmental approval was extremely vague and un-

documented, and since, in any event, the amounts so expended

appear from the record to have been nominal, Defendants cannot

prevail on their claim of equitable estoppel.

Irreparable r*:tjyfy

47. Plaintiffs will suffer irreparable injury if a mandatory

injunction j-s not granted because development of this subdivision

will proceed and vrill irreparably change the character of the

land in question. l.loreover, the Plaintiffs have no recourse at

law or otherwise.

42. Plaintiffs are entitled to a mandatorlz injunction

ordering DHES to reinstate the sanitary restrictions on Arrowleaf

I,Vest and ordering the Teton County Commissioners to revoke their

approval of the final plat of Arrowleaf tr{est made on July 22,

L976.
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43. plaintiffs are entitled to a pennanent injunction

enjoiningDefend'antsCrabtree,CraWford,and,Jensenfrompro-
ceed,ing with actions which would physically alter the charaeter

of the land involved in the Arrowleaf West subdivision and which

would enjoin Defendants from selling or offering to sell parceLs

of land within said subdivision.

44. Plaintiffs are entitled to their costs in this action.

Respectfully submitted this 18th day of !{ay, 1978-

GOETZ & IIIADDEN
P. O. Box L322
Bozeman, Montana 59715

CERTIFICATE OF SERVICE

for Plaintiffs

Thb is to certify that the foregoing rrrr
dury serrsd bt maif upon opposilg at-
lorflil! d rsrd dL |sreir addrft! otlonrQt! d recofd at ,then adorJeF or
add?€lf€r frtu1{ftr dgt?
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IN THE DISTRICT COURT

STATE OF MONTANA,

1978

JUDICIAL DISTRICT OF THE

THE COUNTY OF TETON

OF THE

IN AND

NINTH
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A.B. GUTHRIE, JR.; ALICE GLEASON;
KENNETH GLEASON; and, MONTANA
WILDERNESS ASSOCIATION,

Plainti ffs '
_vs_

MONTANA DEPARTMENT OF HEALTH &
ENVIRONMENTAL SCIENCES; BOARD OF )
couNTY CoMMISSIONERS, TETON COUNTY, )
J.R. CRABTREE; JAMES M. CRAWFORD; )
and, ROBERT W. JENSEN,

NO.04077

PROPOSED FINDINGS OF
FACT and CONCLUSIONS
OF LAW

Defendants.

)

)
)

This cause came on for trial April L2, 1978 on the compl-aint

praying for permanent injunction restraining defendants CRABTREE,

RAWFORD, and JENSEN from proceeding with subdivision of the
proposed Arrowleaf west development in Teton county, I"Iontana

and for mandatory injunction requiring defendant MONTANA DEPART-

lir oF HEALTH & ENVTRONMENTAL scrENcEs to reinstate sanitary
restrictions against the proposed subdivision. Testimony having

been presented on behalf of all parti-es. and the court being

therwise fully advised, and having considered all the admissible
nd credible evidence, and having disregarded all inadmissible
vid,ence, the Court makes the following:

FINDINGS OF FACT

I. In August, 1971, defendants CRABTREE, CRAWFORD and

ENSEN became the owners of 320 acres of land located in Teton

ounty, more particularly described as land located in lhe East
alf of

ownship

Section 33 and the Northwest euarter of Section 34,

he site,

25 North, Range B West, p.M.M. in Teton County, Montana.

known as Arrowleaf, was a former dude ranch, and lies

in a relatively flat area west of and between the entrances to the
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narrow canyons of the North and South Fork of the Teton Rlver.

2. Arrowleaf is located in an area consistlng of vast

public lands to its west, comprising the Lewj-s and Clark National

Forest and the Bob Marshall Wilderness Area. To its northeast

is located the Teton Pass Ski and Recreational Area. Choteau,

ivlontana is Located 20 miles east of the subdivision site.

3. The proposed site is located among privately owned.

lands whose uses include ranching, dude ranching, residential

sites, leased cabin sites, recreational skiing and snowmobiling,

and including a commercial restaurant and lounge known as the

Cow Track Lodge.

4. Extensive public use is mad.e of the lands surrounding

the area of the proposed subdivision, and a well-traveled

county road bisects the Arrowleaf acreage and provides the

principal access to the South Fork Canyon. Such public

uses include camping, hiking, hunting, picnicking, snomobiling,

and skiing
5. Plaintiffs KENNETH and ALICE GLEASON are owners of

property Located west of the proposed Arrowleaf West subdivision,

in the South Fork canyon. Their ranch, consisting of approximately

2100 acres, is known as the Circle 8, and is operated as a

dude ranch for the recreational use of its guests. Prior to

the purchase of Arrowleaf by CRABTREE' CRAWFORD and JENSEN,

Mr. and Mrs. GLEASON had leased cabin Jots on their property'

and have also leased some cabin lots since the Arrowleaf

purchase in I97L. Plaintiffs GLEASONS' access to their
property has been by way of the county road which traverses

the Arrowleaf site.
6. Plaintiff GUTHRIE resides in a prominent, barn-like

residence, clearly visible from the county road, oD a 160-acre

tract approximately IL miles east of Arrowleaf.
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7. In 1972, defendants CRABTREE, CRAWFORD and JENSEN

began development of the 150 acres of the Arrowleaf site

located east of the county road. The plat for Arrowleaf

East, ds it has become known, was approved by the Teton

County Commissioner in 1972. The 40 lots located in Arrowleaf

East have been sold to 26 families, and I resid.ences have

been constructed. Most of the purchasers of lots were

residents of Teton County or surrounding areas, and the

principal use has been as recreational, second homes.

8. No complaj.nt concerninq the nature of the usage

of lots on Arrowleaf East nor their impact on plaintiffs

GLEASON or GUTHRIE was expressed. Plaintiffs GLEASON pass

by the Arrowleaf East site on the county road; Plaintiff

GUTHRIE testified the development of the site was not noticeable from
his
/residence because of the screenj-ng effect of the trees

Iocated on the Arrowleaf site.

9. Plaintiff ALICE GLEASON was a member of the Teton

County Planning Board during the time of its deliberaLions

on the proposed Arrowleaf West subdivision preliminary p1at.

Plaint.iff GUTHRIE was an active participant in the public

hearings on the preliminary plat.

10. Plainti-ff MONTANA WILDERNESS ASSOCIATION is an

organization, a few of whose members reside in Teton County.

The members' usage of the lands in the vj-cinity of the

proposed subdivision j-s indistinguishable from that of the

general public, and consists of hiking, camping, hunting and

other recreational use. Although Plaintiffs GLEASONS and

witnesses Charles Jonkel and Allen Shallenberger are members

of Plaintiff MONTANA WILDERNESS ASSOCIATION, prior to its

conrmencement of this action, the organization made no appearance

before any of the deliberating agencies as an organization, nor

was any action taken by any person claiming to be acting as
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a spokesman or representative of. the organization-

1I. DCfCNdANt MONTANA DEPARTMENT OF HEALTH & ENVIRONMENTAL

SCIENCES ' hereaf ter, DEPARTI{ENT, began its revierv of the preliminary
plat of Arrowleaf West in Februdry, I975. Review by the DEPARTMENT

began with the submj-ssion of a copy of a pl-at of Arrowleaf west

indicating the location of percolation test holes made by Mr. Mike

C1asby, district sanitarian for Teton County through the Office of
Environmental Health. Defendants CRABTREE, CRAWFORD & JENSEN assisted

Mr. Clasby in his testing and who, in turn, requested approval of the
number of holes and their sufficiency of Mr. AI Keppner of the

DEPARTMENT. (Exhibit 15. )

L2. The DEPARTMENT indicated their satisfaction with the

percolation tests and set the fee for review of the preliminary

plat on June 17, L975. (Exhibit 22)

13. Solid waste disposal plans received the acceptance

of the local sanitary landfill,and approval of the DEPARTMENT

was given March 25, 1975. (Exhibit 67)

14. An Application for Approval of Arrorvleaf Preliminary

Subd,ivision Plat, containing an environmental assessment

prepared by defendants CRABTREE, CRAWFORD and JENSEN, was

submitted to the Teton County Planning Board June 25, L975.

(Exhibit.3)

15. The Teton County Planning Board is a duly constituted

county planning board and the designated agency of the defendant

BOARD OF COUNTY CO}&\4ISSIONERS of TETON COUNTY, hereafler,

COMIVIISSIONERS , for local review of proposed subdivision pre-

liminary plats

16. Notice of the public hearing to be held by the Planning

Board on'the preliminary plat of Arrowleaf West was published

in the Choteau Acantha, a newspaper of general circulation

in Teton County, oD JuIy 31, 1975. (Exhibit 74)

-4-



I
a

g

4

6

I
7

I
I

10

xL

LA

1S

x.4

16

L6

L7

18

L9

eo

?t
??

?3

?+

?6

?6

27

?8

?9

s0

s1

33

L7. The owners of Arrowleaf West and each property owner

of record immediately adjoining the land included in the plat

were notified by the Planning Board by registered mail of the

public hearing on the prelimj-nary plat no less than 15 days

prior to the date of the hearing. (Exhibit 75)

IB. Opportunity for public participation in the deliberations

of the Planning Board was provided by the public hearing to

consider the preliminary plat of Arrowleaf West, 4t its meet,ing

August 19, Lg75. Comments were made in person and by correspondence,

and expressed views of some in attend.ance concerning the need

for the subdivision and its effects on agriculture, wild1ife,

environrnent and local services.

19. A representantive of defendant DEPARTIVIENT, Mf,. Al

Keppner, attended the public hearing on the preliminary plat

and indicated persons desiring to make further comment could

contact him, (Exhibit 58)

20. A copy of the minutes of the

of August 19, 1975 rqas received by the

Planning Board public hearing

defendant COMMISSIONERS on

September 2, 1975

2I. The Teton County Planning Board, by a vote of 9-2rOct.5,Ig72

recofirmended approval of the preliminary plat of the Arrowleaf West

subd,ivision be expresse,J to defendant COMf4ISSIONERS

22. Defendants CRABTREE, CRAWFORD and JENSEN and

COMMISSIONERS were informed of the Planning Board's decision

by letter from the Planning Board. chairman, Mr. Nauk dated

October ]r4, Lgl5- (Exhibit 7)

23. Defendants CRABTREE, CRAWFORD and JENSEN submitted

add.itional information to defendant DEPARTMENT on January

12, L976. consisting principally of form ES-91, Tnformation

Regard.ing Water Supply, Sewage Disposal and Solid Waste

Disposal for Realty Subdivisions. (Exhibit 1-2)
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24. Information submitted with the ES-91 included well

logs f or clrilled rvells in the area, showing yield, drawdown

and duration of test pumping, ds well as a description of soils

penetrated by the well driller, Mr. Ray Anderson. Informat'ion

available to defendant DEPARTMENT substantiated there was an

adequate quantity of water for domestic use'

25. Testimony at trial, although indicating unsuccessful

tvater rveIl drilling, d.id not contradict the fact that over 20

operating wells of adequate quantity had been drilled by Mr' Ray

Anderson in the area of the proposed subdivision site. Defendant

JENSEN testified to the willingness of hirnself and. his partners

to make appropriate adiustment if needed, to prospective purchasers

to assure an adequate water supply.

26. Information available to defendant DEPARTMENT

indicated that individual water supply systems could be constructed

to provide water free from bacteriological contamination and of

a satisfactory chemical guality. Testimony indicated water had

been tested on Arrowleaf East, and had been found to be of

satisfactory quality. Testimony was presented of a sulphur odor to

Water which, in one instance, lvas simply treated by sealing off

lulphur shale as the source of the odor. In the remaining instance

where a test drilling produced water with an odor, the location was

abandoned in favor of an alternate location without any exploration

of treatment to eliminate the unsatisfactory characteristics-

27. Information available to defend.ant DEPARTMENT indicated

that water supply sources could be located as to be adequately pro-

tected from contamination from sewage disposal systems' that sewage

disposal systems could be located so as not to be within 100 feet

horizontal distance from the maximum high water level of a 100-year

flood of any river, Iake, Stream, pond or flowing watercourse, and

that there were suitable locations on each proposed lot where a

mi-nimum of four feet could be maintained between the bottom of a

subsurface effluent disposal device and groundwater.
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28. Testimony offered at trial by Dr. Donald Reichmuth although
expressing

concern for suitability of separation of sewage disposal from

groundwater nevertheless reveal-ed adequate building site

Iocations. Regardi-ng lots bordering along the South Fork

of the Teton River, terrace locations within distances of

concern were 6n lots which had much higher ground suitable
for building away from the lowland terrace. For Lots 27 and

28, for which slope in excess of 15% was of concern, Dr.

Reichmuth testified to a strip on each lot of 60-foot width

wherein slope was within acceptable limitations. Lots 27 and 28 each

have northern d.i-mensions in excess of 400 feet, for a

total suitable are.a of several thousand square feet in which

drainfield, building and water supply source can be located.

29. A sufficient number of soil test borings and

percolation tests were made to adequately demonstrate the

absorptive ability of the soil throughout the site. Dr-

Reichmuth testified to particular locations within some lots

whj-ch he thought, were he to be a consulting engineer seeking to

assure prospective purchasers of sui-table lots rwould requi-re further
testing. Dr, Reichmuth did not testify that the descriptions
given, or the testimony that Mr. Clasby and Mr. Anderson thought

there was good. coverage of the proposed sj-te, were in error.
The method of soil test analysis by back-hoe excavation

suggested by Dr. Reichmuth conflicted with expressed

desj-re of the Arrowleaf owners to preserve the

character of the area wj-th as little disturbance as possible,

and with the testimony of Mr. Keppner that the boringls were

an acceptable testing method und.er defendant DEPARTMENTTS procedure.

30. Soil and percol-ation tests were made under the super-

vision of persons knowledgeable in the field of soj-1 science.

31.Plats or mq)s showing total area, number of dwelling units,
dimensions of individual l-ot.s, topography, location of test

-7-
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holes and borings, suitable location of subsurface sewage

d.isposal systems, suitable location of water supply, ancl

location of streams, lakes or ponds were submitted to the

Department.

32. Information avai-lable to the DEPARTMENT indicated

locations on each proposed lot where slope was less than 158.

33. A typical lot layout was provided the DEPARTMENT

which showed critical dimensions and distances, location

of buj-Idings with distances from road and property lines, loca-

tions of sewage disposal systems, and distances of sewag'e

disposal systems from flowinq water.

34. Each proposed lot contains sufficient area of acceptable

slope upon which a buildirg, water supply and sewage disposal system

can be constructed satisfying adequate separation, setback from

property lines, slope and depth to groundwater. Although Dr.

Reichmuth's approach to analysis was one of second-guessing the

DEPARTMENT'S work he was unwilling to conclude that proposed lots
did not contain suitable area for building site, water well and

sewage disposal systems.

35. Information submitted by Defendants CRABTREE,

CF.AWFORD and JENSEN was offered in response to DEPARTMENT

direction, and in reliance on expressed satisfaction with

the sufficiency of the information. Mr. Keppner field-

checked information submitted. to the DEPARTMENT.

35. A Preliminary Environmental Review was prepared on

May 7Lh., L976 by the DEPARTMENT to determine whether the action

might significantly affect the quality of the human environment.

(Exhibit rI).

37. The Preliminary Environmental Review was circulated to

members of the public for their comment on the proposed subdivision.

The circulation included the Montana Wilderness Association, Teton

County Planning Board, Choteau Acantha, and others who requested
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their names be praced on the mailing list for pERs. Mary sexton,

whose family owns property in the vicinity of the proposed sub-

divisLon, asked to be on the mailing l-ist, and her response was

received by the DEPARTMENT within the period for comment. Dr.

charles Jonkel, who did not request to be placed on the mailing
list, received a copy of the Preliminary Environmental Review

because of the DEPARTMENTTS belief he would be an interested person.

38. The PER is a pubtic document and may be inspected upon

request by any member of the public or representative of governmental

agency.

39. The PER considered the impact of the proposed subdivision
on environmental resources which were limj-ted, unique, fragile or

endangered. The impact was determined to be unknown.

40. For the period L970 to L976, thirteen observations of
grLzzly bear were reported wi-thin a five mile radius of the pro-
posed subdivisionAlthough grLzzlies areclassified as a "threatened.

species" for federal purposes, Dr. Charles Jonkel testified that
sufficient data will 1ike1y cause the gri zzly bear for Montana to
be removed from the list of "threatened species." Intensive study

of the area conrmenced after initiation of the present suj-t.

Despite intensive efforts, items such as critical habitat and

threshold levels of disturbances caused by the proposed subdivision
are still undefined. The state of Montana permj-ts hunting of the

grizzry bear in the vicinity of the proposed subdivision. No

other animals classified as "threatened" or "endangered" v/ere made

known to the DEPARTMENT or COMMISSIONERS to exist on or near the
proposed subd.ivision site at the time the pER was circulated.

42. The principal habitat 6r game animals is the Bob Marshall

wilderness, Lewis & clark Nationa] Forest, Deer Mountain Game

Range and other public lands. The impact of Arrowleaf East on

animals such as the mule deer has indicated the development has not

significantly impacted on wild l-ife species.
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43. The proposed subdivision does not significantly affect

envlronmental attributes recognized as being endangered, fragile

or in severely short supply

44. Although the PER contains no specifically-referenced

section concerning whether the proposed subdivision is "significantly
growth inducingr " suffj-cient data was provided the DEPARTMENT

regarding that concern, and the testimony presented at trial did

not reflect that the subdivision is either significantly growth

inducing or inhibiting.

45. Sufficient information was available to the DEPARTMENT

upon which a decision could be made whether the proposed sub-

division would. subsLantially alter environmental conditions in

terms of quality or availabj-Iity, and the negative d,etermination

by the DEPARTMENT was substantiated by the evidence. The sub-

division was conceived as an area suitable for persons of modest

means to build recreational cabin sites on prj-vate land proximately

located adjacent to vast public wilderness areas. Defendants,

CRABTREE, CRAWFORD & JENSEN have retained lots for their personal

recreational residences, and experience with the Arrowleaf East

subdivision reflects both i-ts nature as a site for recreational

homesite while demonstrating responsibility in protecting environ-

mental quality.

46. The DEPARTMENT utilized a systematic, interdisciplinary

approach which integrated other governmental agencies, such as

the Department of Fish and Game, Department of Community Affairs'

Department of Anthropology of the University of lvlontana, Montana

Bureau of Mines and Geology, plus public input.

47. The DEPARTMENT considered unguantified environmental

amenities and values such as aesthetics, demands on environmental

resources, historical and archeological sitesr drld extensive

potential impacts on human population and their use of the area,

as evidenced by the PER, in addition to economic and technical

-1 0_
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information.

48. A lifting of sanitary restrictions on the proposed sub-

division is not a major state actj-on significantly affecting the
quality of the human environment.

49. The MONTANA WILDERNESS ASSOCIATION submitled no commenl

tO the DEPARTMENT'S PER.

50. The DEPARTMENT approved the plat of the proposed sub-

division on June Bth, L976 by conditionally lifting sanitary
restrictions for the subdivision.

51. The approval of the Department contained the following
conditions:

a) THAT the 1ot sizes as indicated on the plat to be filed
with the County Clerk and Recorder will" not be further altered
without approval, and,

b) THAT the lots shalL be used for single fainily dwellings,
and,

c) THAT the individual water system will consist of a drilled
well constructed i-n accordance with the criteria established in
MAC 16-2.14(10)-514340 to a minimum depth of 30 feet, and,

d) THAT the indivi-dual sewage disposal system will consist
of a septic tank and subsurface drainfield of such size and

capacity as set forth in t4AC 16-2.14 (10) -SI4340, and,

e) THAT each subsurface drainfield sha1l have a mimimum

absorption area of 160 sguare feet per bedroom, andr

f) THAT the bottom of the drainfield shall be at least
four feet above the water table, and,

g) THAT no seirrage disposal system shall be constructed within
I00 feet of the maximum highwater leve1 of a 100 year flood of any

stream, lake, watercourse r ox irrigation ditch, and,

h) THAT plans for the proposed water and individual sewage

systems will be reviewed and approved by the Teton County Health

Department before construction is started, and,

-11-
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i) TtlA'I no structure requiring domestic water supply or a

sewage disposal system shall be erected on Lot 12, ancl,

j) THAT the developer shall provide each purchaser of
property rvith a copy of plat and said purchaser shall locate water

and/or sewage facilities j-n accordance therewith, and,

k) THAT instruments of transfer for this property shall

contain reference to these conditj.ons, and,

1) THAT d.eparture from any criteria set forth in I'IAC L6-2.L4

(10) -514340 when erecting a structure and appurtenant facilities

in said subd.ivision is grounds for injunction b1z the Department

of Health and Environmental Sciences.

52. No proceedings for administrative review of the

Departmentrs decision were instituted within thirty days of the

final decision of the Department of Healthrs removal of sanitary

restrictions for the proposed subdivision. No complaint alleging

a violation of the Sanitation in Subdivisions Act was made to the

DEPARTI'IENT prior to the instit.ution of this action,

53' A composite plat of Arrowleaf East & West was made for

the Teton County Commissioners at their request and reviewed by

them in December, 1975.

54. The Board of County Commissione,rs met on January L9, L976

and considered plats of Arrowleaf West, the environmental assessment,

public hearing, planning board recommendations and other information

concerning the effect of the subdivision on the public interest.

55. The County Commissioners considered and discussed

statutory criteria for weighing the public interest, and made

oral findings concerning the following:

a) the basis of the need for the subdivision;

b) expressed public opinion;

c) effects on agriculture;

d) effects on local services;

e) effects on taxation;
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f ) effects on the natural envj-ronment;

g) effects on wildlife and wildlife habitat, and

h) effects on the public health and safety.
56. The COMMISSIONERS approved the preliminary plat on

January 19th, L976.

57. On September 20th, l-97 6 the COMMISSIONERS caused their
findings and approval of the preliminary plat to be reduced to
writing.

58. No complaint of a violation of the Subdivision and

Platting Act was rnade to the Teton County Attorney prior to the
institution of this action.

59. The DEPARTMENTTS and COMMISSIONERS' findings, conclusions

or decisions were not:

a) in violation of constitutional or statutory
provisions,

b) in excess of the statutory authority of the

agency,

c) made upon unlawful procedure,

d) affected by other error of 1aw,

e) clearly erroneous in view of the reliable,
probative and substantial evidence on the whole record,

f) arbitrary or capricious or characterized by abuse

of discretion or a clearly unwarranted exercise of discretion, nor

were findings of fact upon issues essential to its decision not

made although reguested nor were findings of fact upon the issues

essential to thej-r decj-sion refused although requested.

60. In addition to the conditions imposed by the DEPARTMENTTS

approval, lots proposed for sale in the subdivision are subject to
protecLive covenants which:

a) limit use to resj-dential purposes only;

b) restrict construction to one residence per lot;
c) prohibit further division of lots;

-13-
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d) prohibit individuar sewage disposal systems which
are not located, constructed or equipped in accordance with the
standards and requirements of the Department of Hea]th & Environ-
mental- sciences in effect on the date such system is constructed
or which are located' constructed or eguipped in such a manner as
to pollute the water of any stream, spring or other source of water;

e) require tract owners to attempt to preserve the
natural beauty of the site and its surround.ings, prohibiting
unnecessary removal of trees, and construction of residences so
as to reasonably blend with the land.scape, and requiring fences
be construct.ed so as to be consonant with and blend with the
ecology and natural beauty of the area i

f) reguire the approval of an archi-tectural controL
committee;

9) impose penalties of actions to rest.rain violations
of any covenant, to recover damages or impose a civir penalty of
$1000. (Exhibit 62).

61' The experience wi-th the effect of the resLri.ctive covenant.s
on the nature of the residences built on Arrowl-eaf East has been
that residences have been screened from view and blend in with the
natural forestation on the site.

62. The restrictive covenants apply to both Arrowleaf East
and west and were of record. with the clerk and Recorder of Teton
county at the time of approval of the Arrowleaf East plat in Lg72.

63. The coMMrssroNERS gave approval of the final prat on
July 22, 1976-

64- Defendants' actions wirl not irreparably injure the
environment, wirdlife in the area, recreational interests or
aesthetic enjoyment of the area

65. DCfCNdANtS CRABTREE, CRAI,{F'ORD & JENSEN AltCrCd thcir
positions in reliance that their submi.ssions and approvals by the
DEPARTMENT and coMMrssroNERS were in conformity with the information

-14-
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requested. Defendants CRABTREE, CRAWFORD & JENSEN undertook

actions in hiring surveyors, civil engineers, advertising, and

had undertaken to enter into contracts for sales of lots and had

received earnest money deposits from six prospective purchasers.

Add.itionally defendants personally made improvements in the narrow

road access to the individual lots so that such access would

minimize the unnecessary removal of trees.

66. The actj-ons of defendants CRABTREE, CRAWFORD & JENSEN

and their actions wi-l1 not irreparably injure the environment,

wildlife in the area, recreational interests, or aesthetic enjoy-

ment of the area. Plaintiffs GLEASON will not be adversely affected

nor would plaintiff GUTHRIE. Plaintiff GLEASON testified that the

proposed subdivision site could not be seen from their dude ranch.

Plaintiff GUTHRIE testified that the present Arrowleaf East sub-

division was not offensive.

67. Based on the evidence any departure by the DEPARTMENT

from its information-gathering procedures is not prejudicial to

plaintiffs or the public.

68. The court incorporates Findings of Fact which may be

included in its Conclusions of Law by reference. From the

foregoing Findings of Fact the Court makes the following:

CONCLUSIONS OF I,AW:

1. Plaintiffs have shown no injury to a property or

civil right distinguishable from the public generally, and

therefore, have no standing to sue for injunction.

2. Pl-aintiffs have failed to exhaust available admini-

strative remedies for correction of either the DEPARTMENT

or COMMISSIONERS' actions and have no standing- Specific

failings include:

a. Failure to make complaint under the Sanitation

in Subdivisions Act, Section 69-5007;

b. Failure to compel compliance with the Subdivision

-15-
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and Platting Act, Section 11-3867;

c. Failure to petition for review within 30 days

after service of a final decision of the agency, Section

B2-42L6, and it is hereby expressly decreed that the action
of the DEPARTMENT in lifting sanitary restrictions and the

actj-ons of COMMISSIONERS in granting final plaL approval are

final decisions.

3. Plaintiffs' claims are barred by estoppel.

4. Plaintiffs' claims are barred by laches.

5. Plaintiffst claim is moot, because necessary approvals

of both the DEPARTMENT and coMMrssroNERS were properly granted.

Notwithstanding any of the above, each of which constitute
an independent and sufficient, ground for dismissal of Plaintiffs I

Complaint' the Court further concludes that relief by injunction
is an improper remedy for each of the following reasons:

6. The DEPARTMEI{T|S and COMMISSIONERSf approval of the

proposed Arrowl-eaf West subdivision does not result in irreparable
harm to Plaintiffs.

7. Plaintiffs have not shown threatened irreparable

injury becuase the DEPARTMENT and COMMISSIONERS acted properly,
and because Plaintiffs have adequate remedies at law.

The Court further concludes:

8. The DEPARTMENT and COMMISSIONERS have adequately provid.ed

for reasonable opportunity for citizen participation prior to
their final decisd-ons withing the requirements of Article rr,
Section B, ]-972 Montana Constitution.

9. The applicable administrative regulations concerning

the rifting of sanitary restrictions and approval of water and

sewer facj-lities j-n subdivisions are those adopted september

2L, L973 and made effective November 11, 1973.

10. Lifting sanitary restrictions on the proposed Arrowleaf

-16-
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subdivision is not a "major action of state government signi-

ficantly affecting the quality of the human environment.'r

11. The Montana Environmental PoIicy Act and its implementing

regulations do not require an environmental impact statement be

filed for the proposed Arrowleaf West subdivision.

go

g1

3Z

or in
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L2. The DEPARTMENT has not acted arbitrarily or capriciously

any way abused its discretion in reaching its determination

no impact statement need be prepared-

13. The DEPARTMENT'S regulatory function is in the prescribed

areas of water suppty, sewage and solid waste disposal, and any

failure to prepare an impact statement has nothing to do with

the authority of Lhe COMMISSIONERS to approve subdivision devel-

opment locally.

14. The approval of the preliminary and final plats of

Arrowleaf West by the COMMISSIONERS complies with the requirements
:

of the Subdivision and Platting Act.

15. Necessary approvals of the DEPARTMENT and COMMISSIONERS

were legally granted.

16. ThC DEPARTMENT ANd COMMISSIONERS hAVC SUbStANtiAllY

complied with their regulations, and departure, if &ny, from a

prescribed procedure constitutes harml-ess error.

L7. Based on the evidence, dDY departure from the

information-gathering procedures of either the DEPARTMENT or

COMMISSIONERS is not prejudicial to Plaintiffs or the public.

18. The actions of the DEPARTMENT and COMMISSIONERS

have fulfilled the purposes of the Sanitation in Subdivisions

Act and the subdivision and Platting Act, and the approvals

thus given are Proper.

Because of all of the foregoing, the court futher fincls:

19. The temporary injunction in t'his matter was issued

without notice, and is hereby dissolved, and Defendants are

ent.itled to their costs of aPplication for dissolving the
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injunction in an amount of one hundrecl dollars ($lOO).

20. The court adopts by reference any conclusions which

may be designated as Findings of Fact.

From the foregoing FINDINGS OF FACT and CONCLUSIONS OF LAW,

the Court enters its JUDGMENT as follovrs:

1. That the Temporary Restraining Order issued August

24, 1976 is herebY d'issolved;
permanent injunction

CRABTREE, CRAWFORD and

3. That Plaintiffst request for

t'he reinstatement of the DEPARTIqENTTS

hereby denied;

4. That Plaintiffsr request for mandatory injunction

withd.rawing the COMMISSIONERST approval of the Arrowteaf West

plat is herebY denied i

2. That PlainLiffs' request for

enjoining and restraining defendants

JENSEN is hereby denied;

5, That defendanLs are herebY

one hundred dollars ($I00) as and

dissolve the restraining order;

6. That defendants are avtarded

mandatory injunction ordering

sanitary'restrictions is

awarded costs in the amount

for the costs of aPPlication

their costs herein incurred-

of
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DATED thiS day of , L978.

R.D. MCPHILLIPS' DISTRICT JUDGE
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CERTIFICATE OF' SERVICE BY MAIL

I, Michael B. Anderson, one of the attorneys for Defendants

J.R. CRABTREE, JAMES M. CRAWFORD and ROBERT W. JENSEN' hereby

certify that the foregoing PROPOSED FINDINGS OF FACT and CONCLU-

SIONS OF LAW was duly served upon opposing counsel by depositing

a copy of the same in the U.S. mail, addressed to them at the

foJ-lowing addresses:

James H. Goetz
P,O. Box L322
Bozeman, Montana 59715

Gregory L. Curtis
P.O. Box 70
Choteau, Moritana 59422

Peter M. Meloy
Horsky Block Building
Helena, Montana 59601

Charles M. Joslyn
Teton County Attorney
Choteau, Montana 59422

Stan Brad.shaw
Legal Divj-sion, Montana Department
of Health & Environmental Sciences

9th and Roberts
Helena, Montana 59601

Dat.ed this 19th day of May, J,glB. -Originol Signed by
Michoel B; Andgrcoo

MICHAEL B" ANDERSON
CHURCH, HARRIS, JOHNSON & WILLIAMS
P.O. Box 1645
Great Falls, Montana
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20; whether the County Planning Board fully fulfilled their obligationsl whether
the adjacent property owners approve or disapprove; or one of many, many more
Petty objections to this development. Actually, as I have stated, the question
is, is it right or wrong?

Aq I hrrra ct:tarl lr^€^r^ i+ i- ^^+ - --+$^- ^E A^:^^ ^- I l^ L.,I ^^ | -^.,
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ilr r$e $fAra sr Ms$trlllA. rH ANs f on lHE

sosHfx sr [8[0N
A, S. GtIfHRIn, 1&"! A${&S ef.EA$O$;} SXIS $O. t${?l
ffif![mg Sf-EAS*!{r *sd }fiOl{tl}tl }
wH.elFRlr8$s A$sosIAEI*$ 

"FtfrftrSu

".r!ftP t ffiFfiW$fiffi, tmnD OF COIffStr
l c$r*brs!$IoN6n8, pasr$$Hi:

n6$Htr*!04 XIGSSSSIi{FSE Sp s*rIS$ e } fIl{$S,I6s of FACf a*d C$il{S$gffitg
fiIWffiSNMEW$AI. $SffiNSS$l ffiIRI] OF] Or X*rrY
ssu$fr s*MilrffisxsN$hs, Tsfslr l
tOX${tTt I, f,. CnA$ffiffi; }A&t8$ M, }
SAel{rySmD; utd n*$$ffi W. lgt[89!{, }ilsfsrntantE l**r*t **f****i *tr t*r **t

fho SrMantF, Sofird sf CffSy Oonnr*tselwr$rtr s$hm$ tlp fultmtw
pmp*S ftrdtnge of fes*e and tsmhlslon* *f hr [n rugftd ts thst Bcttas

frd thls qra tls ffflrshruE tlc Dedgtlds$u"

I.
Thrfr an foffi *S, t$Y$, rn rppltsttlcn for rpilranal *f th fffo\pbd

}.'ifaril BmHrnfnwy nrbdlvt*tsn pbt was nad'e to th€ *etoa Oounny Fbmlhg

Sc,fild W hobwt W. Iwnaon. sno nl the pertrwx M $6 lubdlvlslsn.

lI'
$n lutf lst, 1*1U, ths$*su County Flann|:l# Bodd Fubltahed [ ffit$6€

uf r prubtto MW 6s q ffi*$$trrry pht fnr the Arnowhnl Wbtt firbdlvtrlnn.

*-fu ftoilrtfls rw{tffi ume ftr u }nmlnE ts hs tre$ on $t tSth {ty of f;u$rEt,

t$I5' tt th* sogttpoffi & tfn Sfirthnuns at SWu, lftoffi*nr, S Tris F.ht.

rfi.

Th6 3€*o!r #*ffi F&unsins h6ld csr*M e twttot df tM *cld tmittg t*
b* nnuthd bf rwfsffiad tsffi tu qeflntn pfrspto, lnghdttv htdfimsft la tho

ilrB6 fit thr swpw**d unbdtvlrl,s*r,

sF.

On Awlrgt 1S, t$y$, !t F:$0 pilfi. i$ t}r sorrtrsom inth tetse etnnnf

effis,{itrw#s, t|rg }Umn*"nu Soud bnH s hffirfn# o$ Ss fspnrsd rubdttilttort

hnornmcl&rmMwsffi.
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After ths ptanninE broard hoarlng, the Flsnntng board, by way of I
kttsr frOm thc aE{ffitsry of tha h€d, Iohn R " Narrck, lent a lstter ts tls

ar+llcante and ths ?atr,tn S*unty Bourd of Serunty ConnmlEcloners on Octot&f 1,*,

3.!i?s, that the planntng board appmved tl'* prsllminary plat for thCI subdl'vlslon

at the planntng boerd ms6tl,ng of Ootobe t 7 , 1975.

YI.

On Isnuary 1S, t$ffi. the Bcard ol Cc'unty Cornmfasl$nerg of ?eton Sou*ty

sonalderud tho rppr*vel ,*f Srrawleaf tr#ost subdlvtslen. llthough th6 bo|rd

ciid not make vrrltten flncltngs at that tlrne, th6 bcard sonsldered tho gltsrta

rot fcrth ln rectlon tt*. S6S(d) n,C.lt'!. 194?.

vrr.

On $eptamber ?CI, 1$?$, the Bosrd CIf f;*ucrty Commtestol$rg rnadc atd

entared qrlttan flndtngs whlch wetgtiod the crlterfn eot forth ln gectlon tl*S8fS(ll

R.S.M. 19{? ond ordared that ?hs mlnute* of the rneietlng of larnr&[, 19, 19?0

l:a amended to fippro\m the preltrntnary plut of Artsrnrleaf Wsst aubdlvlslon.

?h* amendnent cnd ftndtngs $?6rts mads dt tho regest ef the couneel for th*

Illsfendsnts tren*en, Crs!:treta and Crawford'

wll.

ln regard to the sGtlnn of the Bosrd ::f S*ursty Commlssl,aners, Teton

tlcrunty, the Platr*tffc' csrnplnlnt rllsges:

YS, The Bewd of oounty comnleslsners af Taton Gounty gev6
apprral to tlg Fmpglsad Arrow}caf Weet fiubdtvtrtm er ff cbt1l
niry eZ, 19?S. wttlio*t huldtng tlm r*qu&rsd publte halrlng,
lrtihor* {hdrg the rtq$irud mtlst of pub-l'F hlrlry, -!td slthoNtt
maklng tls rsbr&,Hd findtng that the rubdlvlslon would be fn tbo
sqrbllo td*rr*t tfu cmsldmtng atgttrtory sriterlo.

tr0' th annrurrul glwn br tb 8otrd of Cor,s*y Csmndrslpnern of
Teton Courty to the plat of tha Arrorarleaf West Subdtvtgton, st
rhosc*djescrthed, wf$ ln vtelrttsr of t$t' h,tsntrn Subdtvl*lp*
rnd Flatttng Act snl speclflcrlly ln vlalctlon uf tls Fruvlsl$ns
et Snstion ll*t$fiS. Mlrltcd Ssdm of Montrtrt, -19*?"o

ff
tb Ftatdtssr *sxp.lllnt ds*r sst csFsfla cny rllagrtlonr of ta6r

rrtrt{eh xould statrn thft th* wttonr of ttrr Bufunde$ E$ttd ln mEpFGt te

Arrowtraf Wcst rnstu fraudulail or so arbltfgy as to amorutt tp a clear and

mnnlfcst nluae of dlgctgtlpn.
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x.

Ihero was no svldp*cs tnfficlt,ped tCI skrw thf,t th6 aritlonr d tb n*Hdrnt
Dorild bsueht ubcn* tny lil$Fombla fnlrny to the Pkfr*fffs, to tlu &do$ur

lutldsm€sa Assocktton ar the tndlvtdurl rnsrnbere o{ tha Wlldarnrnc Agacaffioil,

)c.

fho Platnttffs dld rKfi tnhodwr eirtdenco whloh would rlw thet tttf
allsssd lnrrrtcr ttr*y wc'uld sulfs *rc dlsttrgutehable from tny lnlurlee to

tls publlc gerctally.

)0t.

thsr* lr no evtdenae to rhsw tht tlre acttons cf the kfondant f,e*rd

ms a clru$s $f ths dcmcEer e* altegsd ln ilrc €osptrld.

XLIT.

Thet. ahhsuqh theFlolnttffe Gutlr$e elld Gleasonf sppoarcd at the

he*rfnil of th Teton $sunty Flonnlng Ecotd on &ugrrst 19, 1975, th*y did nafi

m**a any qug$tLon ah*'nt any trnck of nElicc of tha hnertnn or eay autJurltr

ef t"ln Plannlng Boerd to hpld a haarlng s* hEtrnlf of tls Drts&nt $o*d ef

Geuffy ComErlsslnngrs *f 'feton 6ounty. ?l:s }'{or*ana V/lldernanx loclnty

cild not asFoar at the sri}ttc hssrlng.

Nrv.

Tha Pldr*lffn &Xrs " Sleeaon, vrus e momber ef the flton Countf Fl,Barltng

8CIfirfit *nd vatd tf,alnst t&a np*pval of tk mubdlvlalon et the Plranlng Ssud

t;rr*l.

0*NCI"U$IS}{S (,f IA$f

I.
$ootlpn 1l-$86S n.S,t*{. 1S47 req{rtres tlrat e governln$ body or tt6

€stlffilsed agent sr Esens$ hold e gublls hssrf$$ on a prEllrnlnary plst- flw

tlsqr|ne by the lttsn Gountf Bleilnt$f Bosrd sn tbe Arrnrhrf Wart *uldlt{stm

mt tls fir$r*ur*fit od tftT ffill0m.

Irn

The feton Sautty Staantng Board ts t}w authmlsrd ogont w aga{f,f

for tha ggxrffnl&g bodr, []w Teton Geurrty $oard of Gounty Csnmlsslonsns.
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ghnr tip ffi$Hffi tffilctf Ef tts MnS wil sttffi frt rwtlbtd

b aaettsn ll*$*f$ n.g.U[o l9{t.
rv.

thnt thc offib lfi*rs* F*s$*ly r*l$ W ft*ffiffi' osnplalr* ln rt$nrgt

*trtt!6 ffinil Ssilrt d &rlW O.omsrlr*inem; tr rrh*trm or nst c mHS

ffiffi sr hpH ffi tqlnfiffid bry hw on thr fm$mtmv Blrt of rrrwH
lflftt rubdMrtsn *su t!r* nqulmi notl#' the Duilxsr*r obffird tn

any *trtdarm bafqd ft# ffiPns sf thn camffoliln tht Ftal*tfir randil te

W bafrols the umpe nf tht .mraphlnt tn rwgffi ts tht bmll fsr tho Dddffi
Mrr rpmmlt of tl,s urubdfiilr$on, tht *Wrffim tr rull fffirW Hn

th* Soqrt hr n# snnl*fim$ rry n{ thl nrlM.
lf,

thffi lg ptrt**ft e*m |*fir rilbtb ffithndth nrffi W
nffid gt !ffilfilNlry tffi ffirrfi or tltl*W !6 s*tghth 5g{t3|6 t16 fir*b

ln rmumu lt*s8sft s+fi*sil* l${t tho ffim mmlsdo* ttrt tlf nroafr

nvmdrm urguld htr* M* fiffi nil$*i& S tlh$r *ld pm*r thril $t
Frfi*u.lrr*, &oudrr mthme iluii *nSultffi tr ffi xbffrary r; h rm# h
n shffi rd ffiefirst $hst sil dlMhn* Mv,*M..d
Wffililt1#qilm,,,qil SmtilF fiS+, 10S Mo* n$l' fC riru SIS'

vf,"

?h* Court Hffi wnshdr m r mffi s# tnnr ffirr &r Dr*ndnn*

S$*,Si* mt*aru la rw*nn erwhrf ttfirr't mhtffirlsn urgtr ffi? te

St 1lr. Th* *ffitt ur v#lmri w$s e *ilffir rtrh trh dfm$mgy

ffiMrr ofi r !pr$flt$hft tln homdtl aufihur*ty. Mv'
Fqmd o# $Wry1ffifiqryfiq;ffiffin*rlr*Ss*,, lrllpttr tlw rudEnr of tb tFilS

o( gor&r s*mlmffim.r *e rrwtdng tks ffihs wcft firtdfitlfitF* uHrl

u#htil thr dflmdm sf tht M Nt { ffi*tffi 0# Iffi.
vlr.

the il*hd*S MS trpn hwt auttffisf ts frffiild ltr ntntfrl S
tht [u[ dtr Arnl$m$l sf npsr 8&, t$?s, to tlc srtntffir of trmmy ts'

l*ts. t| rlthlu ttm rwwrust u*h*rytty oil tH w.s d tt tNt lu il*$rfir Frolff.
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ssoffinur tt*S*SS {$} K-fi. M, t$.,lt, ffir#lt r gffiifiHlfis bodrt S rs#lsNr

ffiftlgnstb uruoru or ffitsst * nnrttadnffiT Ffiilfi wlttrlil $xry {s0} {tri sf *r
Smr$a$sn snhm ** wfrSftt&r ooesff*il b m rErsrulan sf tb ffin* nfflod.

etWtlar t{} ofi 6l*t#$ffi ll*S$fi$ t* nmM fin ilw ttuEn ltnlt ior th l*ffir
sf rnfrfror {fru$m* of m. fl& Sfl#t Emsftrfi** t!ffi * nubdt!ildlr stil spst*il

S erw {m$trloilt n# Hffi ef ff rcrrtsw ftr$wst hf t*lr Semnilr gmrffcffi he&.

htktfi f*rrr tk tfus $rssl,rrd r|nf wfi gsfrrilsflf s ffigttm ll*ilStfil.
il("

lkr Htulffiffits *r$ruu*r* ft rdth tha ffiFsts d tubdlllnlsr' llffidhm
6d tts hrlsr d fu r$$mnnnl" lt*r fhW*f *rstnsnf m ttt rtrqrtr ef

tl* *uffistrtf,ril an mhiffiffi Mr m da nrsh th* *ub{,tvtfisil, trf,ffshtr sil st
pmilm kffi}trd lnth *m.umt of tS m*bdffi*ht !f tb suxfi*nr hff $f

tronSs#r* ffif Strwtflilffimmftd;tht rlrtuHfir hffn

ffi &nr$* W ilil r ruM s# ffi llreu{Urr fsiltmt, t-'*
wtmnMxth# ntail#& hffindMffi *ltnxr$ bnu,

X"

firffinfr 0$**90{{l fi*S*M. lmrm|M ffithr sHffi rn ffi Er

ffi h$ilnhtnrr tts wlhr oil r sHpm* ffip Hwt;hr rn tnfwyrt$ch f*

#*ffwsl#hrhh fifiq#ffiffirsth; ffffi pmhs oMin tffi&m
msilf" ffi sffit GBsshst* sr* th* pltiffi lil*ffinn ttrtsar*m w,
dtd ffi ffi Stn ffi* ?k* Suffi sffi ssmM tkt rffi lillrry xu*lil

h* ffird ryth MffiWfkw*r Wynrfrr mu$rrtb* $ *l**

tWl}ttst ftm *tr *fifiilyh thn ffhsfi wmlH, Ttt $murl mnffis

hnr tb stgr rfgili ta t*n Ett !t thtt of Pltlillffl.
tht f*tt* gwffi* tftri rtnint*trsl Ws[ fior *a tn|qlt*ultto* *MtS

h;ffi.



DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES'

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW



Or"'|lt'!-
,e oo rtrnent cf l-lec lth c nc r nv rcnrnentc I ScienceslstArg clF MowTAIVA HELENA. MoNTANA stbol

May 2Q, L978

Nina Greyn
C1erk of the District Court
Teton County Courthouse
Choteau, Ir{ontana 59422

RE: CAUSE NO. 4047I

Dear Nina:

Enclosed you will find the proposed Findings of Fact and
Conclusions of Law of the Department of Health and Environmental
Sciences; the Department's Supplementary Trial Memorandum; and
Bul-letin 332, April 1969. f would appreciate your bringing them
to the attention of Judge McPhillips at your earliest convenience.

Thank you for your time and attention.

S incerely,
/

/.'@
Sandra R. Muckelston
Chief Counsel
Department of Hea1th and

Environmental Sciences
1400 Eleventh Avenue
Helena, Montana 59601

ENCL.

x\ffi#x*
Arthur C. Knight,M.D

Director

CL2256
Highlight
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IN THE
OF

DISTRICT COURT OF THE
MONTANA, IN AND FOR

FIRST JUDICIAL DISTRICT OF THE STATE
THE COUNTY OF LEWIS AND CLARK

A. B. GUTHRIE, JR.; ALICE GLEASON;
KENNETH GLEASON; ANd MONTANA
WILDERNESS ASSOCIATION,

-vs- , 
Plaintiffs'

}IONTANA DEPARTI'IENT OF HEALTH AND
ENVIRONMENTAL SCIENCES; BOARD OF
COUNTY COM}4ISSIONERS, TETON COUNTY,
J. R. CRABTREE; JAI4ES M. CRAWFORD;
and ROBERT W. JENSEN'

Defendants.

This cause having been

jury, the Court does hereby

Conclusions of Law thereon,

Judgmentr ds follows:

No.4047l-

DEPARTI"IENT OF HEALTH
AND

ENVI RONI'IENTAL SCIENCES
PROPOSED

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

)

)

)

)

)

)

)

tried by the Court, sitting without a

Find the Facts and states separately its

and directs the entry of appropriate

FTNDINGS OF FACT

1. plaintiff, A. B. Guthrie, Jr., is a real property owner

and resident of Teton County, Montana.

2. plaintiffs, Alice and Kenneth Gleason, own and operate a

dude ranch approximately one mile to the west of proposed Arrowleaf

West Subdivision in Teton County, Montana-

3. Plaintiff , Ilontana l^lilderness Association, is a non-

profit corporation organized and operating under the laws of the

State of Montana, dedicated to the promotion of wilderness areas

and the advancement of environmental causes generally.

4. That the Montana Department of I{ealth and Environmental

Sciences and the State of i.4ontana ("Department") is the agency

charged with the duty of administering Montana laws relating to

sanitation in subdivisions and water pollution, Sections 69-5001'

et s€9., R.C.M. L947.

5. That Arrowleaf West Subdivision is a proposed subdivision

located in Teton County, Montana, in the east one-half of Section 33'

the northwest qurter of Section 34, Township 25 North, Range 8 West,

M.P.M., containing approximately L49.25 acres and is proposed to be

divided into approximately 37 lots of between approximately two acres
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to approximately 8.6 acres. The general location of the proposed

subdivision is approximately 24 miles northwest of Choteau' Montana'

6. That on or about February 22, Ig75, the Department of

Health and Environmental sciences received the initial application

of the Defendants Jensen, Crawford and Crabtree'

T.ThatAlKeppnerrdDemployeeoftheDepartmentofHealth

and Environmental sciences who was involved in the review of the

Arrowleaf west subdivision, attended the Teton city-County Plan-

ning Board meeting August IB, 1975 and, by statement at the meeting

encouraged individuals who felt their words about Arrowleaf West

were not getting through to write to him'

B.ThatinaletterdatedoctoberL4,IgT5,JohnR.Nauck'

secretary of the Teton city-county Planning Board, indicated to

Defendant Jensen that the Arrowleaf West Preliminary Plat was

approvedbytheTetonCity-CountyPlanningBoardsubjecLtothe

conditions set forth in the september 2, Lg75 minutes of the

Board and subject to the approval of the E.s. 91 form by the

stateDepartmentofHealthandEnvironmentalsciences.

9. That en or about January" 13, 1976, the Department of

Health and Environmental Sciences received the E.S. 91 form of

the Defendants Jensen, Crawford and Crabtree.

10. That on or about May 7, L976, the Department of Health

and Environmental Sciences completed and circulated copies of the

Department's preliminary environmental review on the Arrowleaf

West suMivision to interested members of the public, including

the Teton City-County Planning Board, of which AIice Gleason,

one of the Plaintiffs, was a memberi Tom Horobik, president of

the Montana Wilderness Association which is another Plaintiff

in this action; Charles Jonkel, a witness for the Plaintiffs
in this action; and Mary Sexton, who owns property near the pro-

posed subdivision.

11. That the Department of Health and Environmental Sciences

TAUTB[i 5

@
A EL EXA -2-
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4

did not refuse to circulate the preliminary environmental review

to any parties who requested a copy.

12. That the preliminary environmental review indicated among

other information:
************

Terrestrial and Aquatic Life and Habitats:
Judging from comments made by a State Department of Fish
and Game official, the impact of the development on wild-
life ranges from moderate to major.
Harley Yeager, Region 4 information officer for the Fish
and Gime Department, Great Fa1ls, said the subdivision is
in mule deer winter range and adjacent to an important
Rocky Mountain bighorn sheep wintering area.
" . Late fal1, winter and spring use of the development
and surrounding area may have a detrimental effect on the
migratory habits of these animals, " he wrote. Additionally'
Veiger siia the development lies within an area occasion-
ally used by black bears and "less freguently" us-ed by
griizly bears. The federal government has classif:-ed, grizzly
bears as being a threatened species in the lower 48 states.
". Grizzly use probably occurs during the spring after
hibernation ceas€Sr " he wrote. "Prospective cabin builders
should be made aware of the bears' 'trespassing' habits
and the possibility of man-bear confrontations-'l
The state official suggested that if the development is
approved, a department fisheries biologist stationed in
Choteau be one of the persons consulted to help design
the river crossing to the lots on the west side of the
South Fork of the Teton River.

10

11

12

13

L4

16

16

t7

18

19

Yeagier said an inspection of the site revealed
utility poles are in or near the river channel
This should be rnoved out of the floodplain to

that
.tt

eliminate
20 loss of the line due to flooding and to keep machinery

ouL of the river channel," he said.
Neither the river nor Arrowleaf Lake, a small seasonal
body of water' are significant fisheries. rn the past
three years both the lake and the river have been dry.
The water level in both fluctuates with the seasons.

2l

22

23

24

25

26

27

28

29

30

32

ta!t!Ei s.@
HIIEN 

Water Quality, Quantity and Distributions:
acres. This

was deemed adequate evidence that a water supply is
available.

Soil QuaIity, Stab'i1ity and l'{oisture anq-geefegJ.l
icate

31

Soil profile test es and percoratl-on te
the soits are suitabte for on-site sewage disposal. Care
must be exercised in locating drainfields on Lots 20 through
24 and Lots 26 through 30 in order to avoid the steeper slopes

Vegetation Cover, QuantitY an4 Quality:
Per concerning the status

of tfre f1ora. The developer contended there was no "critical"
plant communities in the proposed development, Yeager thought
there was.
". The present native plant community of the proposed
subdivision is a limber pine type with junipers, silver-

-3-
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berry and buffaloberry and other shrubsr" Yeager said.
"Preservation of this plant community is need.ed to maintain
ecological stability of the Arrowleaf area. Mule deer
utilize the limber pine types for food and shelter when
deep snows drive them down from nearby higher elevations.
Therefore, development of the Arrowleaf West subdivision
will eliminate a portion of the mule deer winter range."
The developer claimed the impact of the development will
be minimized by the use of existing roads and adopting
restrictive covenants which will discourage the destruction
of the flora.

************

Unique, Endangered, Fragile or Limited Environment+I Besourcgs:
TFe Eeveloper contends thEt sAnce the development is designed
mainly for "weekend recreational use" the impact on wildlife
will be minimal. According to the developers, the steps
which will be taken to control development will produce a
setting which will not seriously disturb the use of winter
range.
The Department of Fish and Game disagrees. Itrs impossible
to speculate as to whether the subdivision will be fully
developed and to what degree. However, if the subdivision
is completely developed and occupancy is held to recreational
use, the influence of man will still be strong enough to
force wildlife to seek quieter, more undisturbed surroundings.
But this process has probably started since the first phase
of the development has been approved for several years.

************

Access to and Quality of Recreational and Wilderness Activities:

In addition to easy access to federal forest 1ands, outdoor
enthusiasts will be close to the Bob Marshall Wilderness
area, two dude ranches, and for those interested in winter
sports, the Teton Pass winter sports area is nearby.
The proposed development will increase the recreational
use of the area, but due to the vast amount of public land,
the impact will likely be moderate.

That the Department of Hea1th and Environmental Sciences

receive comments on the preliminary environmental revieW

Montana Wilderness Association or members of the Teton24

25

26

City-County Planning Board.

L4. That, among the comments on the preliminary environmental

review received by the Department of Health and Environmental

Sciences, a comment from Charles Jonkel dated May 20, I976, indicated

27

28

29

3l

was modified; and indicated that the question of what leve1s of

that the authors of the letter had no

area of the subdivision;

intimate knowledge of grizzlY

identified A1len Schallenberger

13.

did not

from the

bears in the

as a source

30

to be contacted if the preliminary environmental review

32
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human concentration Ln grizzly habitat becomes a threat to the

grizzly's welfare had not yet been resolved'

15. That Charles Jonkel, who later testified that the Fish

and Game assessment contained in the Departmentrs preliminary

environmentar review was inaccurate, failed to point out that

inaccuracy in his l-etter to the Department dated May 20, 1976'

16. That testimony of AIlen schallenberger indicated he was

living in the mountains during May Lg76 and therefore was not

accessible to the Department of Health and Environmental Sciences'

I7 . That schallenberger's testimony indicated grizzLy bears

can be hunted in northwest Montana under a permit system.

18. That, after issuance of the preliminary environmental

review, the Department of Health and Environmental sciences did

not receive further comment from the Fish and Game Department'

19. That, or the basis of the preliminary environmental

review and the comments on the preliminary environmental review

received by the Department of Health and Environmental Sciences'

the Department determined that an environmental impact staLement

was not necessary under the Montana Environmental Policy Act

(section 69-6501 et seq., R.C.M. Ig47 ) for the Arrowleaf west

subdivision prior to the lifting of sanitary restrictions'

20. That, in the review of the,Arrowleaf west subdivision,

the Department of Health and Environmental Sciences considered

among other information the following: completed form E's' 9l-i

a final plat which contained a description of the total acreage

of the subdivision and the dimensions of lots l0cated within the

subdivision; a plat of the proposed subdivision which contained

sixteen (f6) soil boring descriptions and locations, and eighteen

(18) percolation test descriptions and locations; a usGS topo-

graphical map indicating the location of the proposed subdivision;

well 1og reports from wells in the Arrowleaf East subdivision; a

typical lot layouL; the developers' environmental assessment; and

-5-
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11
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13

14

16

16

t7

18

19

20

2L

22

23

24

proposed restrictive covenants'

2L. That the Department of Health and Environmental sciences

during the course of its review

conducted a field investigation

August i-975 to determine among

of the Arrowleaf West subdivision

of the site of the subdivision in

other matters the degree of slopes'

to the DePartment of Health and

eighteen Percolation tests gave

25

26

27

28

29

30

31

32

22. That on February 25, Lg75, Mike Clasby' R'S'' District

Sanitarian, indicated bY letter

Envi-ronmental Sciences that the

a good cross-section of the area'

23. That the testimony of Defendant crawford indicated that

the water used for the percolation tests was hauled in a tank

trailer.
24. That in a letter dated January L2, 1976, Mike Clasby

indicated that, in addition to the eighteen percolation holes

measured, other holes had been dug but in most cases they could

not get to them with the truck and trailer combination'

25. That the slowest drawd.own rate of the eighteen percolation

tests(withsixteenresults)wasoneinchperthirtyminutes.
26.Thatthesixteensoilboringtestsonthesiteofthe

Arrowleaf west subdivision were conducted by Mike clasby to a

depth of ten feet and groundwater was not encountered in any of

the tests.
2T.ThatonJanuaryl-2,LgT6,MikeClasbyindicatedbyletter

to the Department of Health and Environmental sciences that the

test borings, although there were not one per five acres' appeared

to him to be a very good cross-section of the Arrowleaf west

subdivision.

28.ThattheweltlogsfromtheArrowleafEastsubdivision,

previously approved by the Department of Health and Environmental

Sciences, indicated that potable water in adequate quantities had

been found in the area'

29.ThatnayAnderson,awelldriller'admittedinhis

-6-
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testimony that he could not state potable water would be unavail-

able on any of the lots in the Arrowleaf west subdivision'

30. That the Department of Health and Environmental Sciences'

on or about June g, L976, issued a certificate approving the plat'

plans and specifications of the Arrowleaf west subdivision' and

removing sanitary restrictions from the Arrowleaf West subdivision

on the basis of the following conditions:

31. That testimony of Dr'

made onlY two visits to the site

THAT the lots sizes as indicated on
with the countY clerk and recorder
altered. without aPProval, and,

the plat to be filed
will not be further

THAT the lots shall be used for single-family dwellings'
and,

THATtheindividualwatersystem.'ill.consistofadrilled
well constructed in accordairce with the criteria established
in MAC 16-2.14(10)-S14340 t; a minimum depth of 30 feet, and,

THATtheindividualsewaged.isposal.systemswillconsist
of a septic tank and subiurfacl drainiieta of such size
and capacity as set forth in MAc 16-2.14(rO)-S14340, and'

THATeachsubsurfacedrainfieldshallhaveaminimum
absorption area of 160 square feet per bedroom' and'

THATthebottomofthedrainfieldshallbeatleastfour
feet above the water table, and,

THATnoSewagedisposalsystemshallbeconstructedwithin
100 feet of trre maximum rrigrrwater revel of a 100 year flood
ofanystream,lakerwatercourse,oxirrigationditch'and'

THAT plans for the proposed waLer and individual sewage

systems will be reviewed and' approved by the Teton County
Health Department before constilction is started, and,

THAT no structure requiring domestic water supply or a

sewage aisposit syst6m srrait be erected on Lot 12' and'

THATthedevelopershallprovideeachpurchaserofproperty
wj.thacopyofplatandsaidpurchasershalllocatewater
and./or ""r"rrg"' 

iacilities in accordance therewith, and,

THAT instruments of transfer for this property shall con-
tain reference to these conditions' and'

THAT departure from any criteria set forth in MAC L6-2' 14 (10)

SI4340 [sic] wften ".""Li"g 
a structure and appurtenant

facilities in said subdivision is grounds for injunction
by the Deparlment of Health and Environmental sciences-

Donald R. Reichmuth indicated he

of the Arrowleaf West subdivision'

-7-
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did not perform any chemical analysis of

did not perform a soil profite analysis'

percolation tests, groundwater tests ' ot

investigation.

soil or subsurface water,

and did not Perform any

any other subsurface

32.ThatDr.Reichmuthwasunabletostatethatthesub-

division would result in groundwater contamination'

33. That Reichmuth's testimony did not preclude availability

of an adequate area on each 1ot in the Arrowleaf west subdivision

for location of a septic tank system and drainfield which met the

requirements of the rules promulgated pursuant to the Sanitation

in Subdivisions Act.

34.ThatAlKeppnertestifiedthatliftstationscanbe

utilized in sewage disposal systems and such utilization is not

prohibited by the sanitation in subdivisions Act and rules promul-

gated pursuant thereto.

35.ThattheconditionsplacedontheArrowleafWestsub-

division by the Department of Health and Environmental Sciences

in its certificate provided that individual water and sewage

disposal systems installed in the subdivision must meet the

requirements of the sanitation in subdivision rules, and must

be reviewed and approved by the Teton county Health Department

before construction of the systems'

36.Thattherequirementofeachsubsurfacedrainfieldls

absorption area stated in the Departmentrs certificate exceeded

tlre minimum requirements of Bulletin 332, April 1969, Table rrr

for the slowest absorption rate of the eighteen percolation

tests.

I.

stated as

clusions

CONCLUSIONS OF LAW

That all findings of fact stated above which may be

conctusj-ons of law are incorporated into these con-

of 1aw bY this section.

ThattheactionoftheDepartmentofHealthandEnviron-

TNU nlIi 5

@
xEt€tl

II.
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mental sciences in reviewing, approvitg, and lifting the sanitary

restrictions from the Arrowleaf west subdivision were in compliance

with the Sanitation in subdivisions Act, Section 69-5001 et seg' r

R.C.M. 1947, and its implementing rules'

III. That the Arrowleaf west subdivision will not injure

the plaintiffs in any of the following particulars:

(1) water Pollution;
(2) loss of aesthetic values;

(3) loss of recreational values;

(4)damagetotheareaforthesuitabilj-tyoftheoperation

of a dude ranch; or

(5) other economic, Personal, and' aebhetic consequences

of the Arrowleaf West subdivision'

IV. That the review, approval and tifting of sanitary restric-

tions from the Arrowleaf West subdivision by the Department of

Health and Environmental sciences complied with the requirements

of the Montana Environmental Policy Act, section 69-650I et seq'

R. C. M. 1947 .

V. That the decision of the Department

mental sciences that an environmental impact

required is reasonable and consistent rvith

mental Po1icy Act and its implementing rules'

vI. That the action of the Department of Health and Environ-

mental sciences in reviewing, approving, and lifting the sanitary

restrictions from the Arrowleaf West subdivision is not a major

state action significantly affecting the quality of the human

environment.

Vll.ThatthereviewandapprovalbytheDepartmentofHealth

and Environmental Sciences of the Arrowleaf West subdivision

complies in both spirit and letter with the requirements of

Article II, Section 8 of the Ig72 constitution of Montana'

VIII. That the Arrowleaf west subdivision will not cause the

of Health and Environ-

statement was not

the Montana Environ-

-9-
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plaintiffs to suffer irreparable injury and damage'

IX. That the Plaintiffs have failed to prove harm or damage

by the Defendant Department of Health and Environmental sciences

in its approval of the Arrowleaf west subdivision.

x.Thattheevidencebeforethiscourtandthelawwarrant
judgment generally in favor of the Defendants and against the

Plaintiff s .

Respectfully submitted this 2Oth day of }4ay L978.

Sciences
1400 Eleventh Avenue
Helena, Montana 59601

Thls 1s to certify that the foregolng
was duly served upon cppocing cou.nsel
of recorrl by ciepor:i';iirg a copy in the

tohin (then) this
, asar .

U. S. na1l ai
Zfruv or -

-1 0-
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ATIORilEYS AT LAW
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IN THE DISTRICT COURT

STATE OF MONTANA,

OF THE NINTH

IN AND FOR

$AY A t $78

JUDICIAL

THE COUNTY

DISTRICT OF THE

OF TETON

A.B. GUTHRIE, JR.; ALICE GLEASON:
KENNETH GLEASON; and, IVIONTANA
WILDERNESS ASSOCIATION,

Plaintiffs,
_vs_

MONTANA DEPARTMENT OF HEALTH &
ENVIRONMENTAL SCIENCES; BOARD OF )
couNTY COMI,ITSSTONERS, TETON COUNTY, )
J.R. CRABTREE, JAI{ES M. CRAWFORD, )
and, ROBERT W. JENSEN, )

)
Defendants. )

)

NO.04071

SUPPLEMENTAL MEMORANDUM
OF LAW

This brief is supplementary of the

Plaintiffsf Motion for Summary Judgment

Defendants CRABTREE, CRAWFORD and JENSEN

I. ISSUES PRESENTED:

Brief in Opposition to
previously submitted by

on June 12, 1977 .

A. Whether the Department of Health & Environmental Sciences

substantiarly compried with its rul-es and requlations;
B. Whether the decj-sion of the Department of Health &

Environmental Sciences not to prepare an environmental
j-mpact statement is subject to court review.

II. SUBSTANTIAL COMPLIANCE.

Plaintiffs have urged the Court to apply the "Accardi

doctriner" as first announced in U.S. ex rel. Accardi v.

shaughnessy, 347 u.s. 260 (l-954) for the proposition that an

agency is obligated to follow its regulations, and that
agency action taken in violation of procedure should be overturned

even where following proper procedures would have led to the

same result. Accardi involved a habeas corpus petition by an

alien whose deportation was ordered by the Board of Immigration

Appeals and whose petition alleged the Attorney General dictated

-l_-



L

a

s

4

6

0

7

I
I

10

1L

L?

Lg

14

L6

16

t7

t8

L9

20

zt
?,?

zs

z4

?6

a6

?7

a8

z9

go

g1

s2

cfiuRc[, HAaits,
JOfirisoi t wllltAls

- 
" "i;i,"*HI; ll#:,.,..

that Board's decision contrary to a regulation charging the Board

to exercise discretion.

Accardi has been distinguished by the case of Amerj-can

Farm Lines v. Black Bal-l- Freight, 397 U.S. 532 (1970). That

case questioned whether the ICC was mandated to require strict

compliance with its rul-es asking that certain information be set

forth in statements filed in support of applications for temporary

operating authority. The court held that the rules were intended

to facilitate the development of relevant information for the

Commissionrs use in deciding applications, and was not a case where

the rules confered important procedural benefits upon individuals

or where an agency was required to exercise independent discretion.

The Court further held:

there is no reason to exempt this case
from the general principle that "it is al-
ways withing the discretion of a court or
an administrative agency to relax or modi-
fy its procedural rules adopted for the
orderly transaction of business before it.
when in a given case the ends of justice
require it. The action of either in such
a case is not reviewable except upon a
showing of substantial prejudice to the
complaining party. id., p. 539.

Counsel submit the Black BaII case is controlling here, where

Lhe Department of Health's regulations were intended to implement

Section 69-5005's directive to adopt "reasonable" rules to

implement the Sanitation in Subdivisions Act. Notably absent

is proof that departures substantially prejudiced the Plaintiffs'

rights or failed to provide the Department the necessary information

upon which to base its d.ecision.

III. MEPA THRESHOLD DETERMINATIONS.

The decision to prepare an Environmental Impact Statement

is discretionary with the Department. The emerging federal

standard for judicial review of that type of decisj-on is the

"arbitrary and capricious" standard, represented by Hanly v.

Kleindeinst, 47]- F. 2d. 823 (2d. Cir, 7972) wherein the court

-2-
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will not substitute its judgment for that of an agency unless
the agency decision was arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with law. The pER

process employed by the Department was designed to create an

adequate admini-strative record to allow a court to determine

whether the agency had given due protection to environmental

concerns. The approach allows effective judicial scrutiny,
but allows the agency leeway to apply the law to factual
contexts in which they possess expertise. rn no way can

the review employed by the Department in Arrowleaf be said
to be arbitrary, capricious, an abuse of discretion or

otherwise not in accordance with law.

RESPECTFULLY SUBMITTED this lgth day of May, 1979.

Certificate of Service
Thls ls to certily that thi torcgolnt tttt
duly served by mail upon oppdlng attotr

neys of record at lheir rddratt or rddrotlot

*n, . l7 ,o,vor-llhul -,
;i.js' t

@*itlg{t'5f!11's:n 
& williams

fi;nl:l"ri -ii ,u-, 1,,;,, ..,,
9-. :-'-f0 

2 ltottt *tostern Eank Euilding

P.0. Box 1645 - Great falls' MI 59{03

CHURqigirI&ABSttr6u $T..OHNSON & WILLIAMS
Michoel B. Ancierson

BY
MICHAEL B. ANDERSON

P.O, BOX 1645
Great Falls, Montana 59403
Attorneys for Defendants,
J.R. Crabtree, James M.
Crawford, and Robert. W.
Jensen
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THE DTSTRICT COURT OF THE

OF THE STATE OF MONJTANA,

COUNTY OF'

A. B. GUTHRIE, JR. i ALICE
GLEASON; KENNETH GLEASON; and
MONTANA VTILDERNESS ASSOCIATION,

Plaintiffs,

VS.

MONTANA DEPARTI4ENT OF HEALTH &

ENVIRONMENTAL SCIENCES ; BOARD
OF COUNTY CO}4MISSTONERS, TETON
COUNTY; J. R. CRABTREE; JAIV1ES
M. CP.Ai{FORD; AND ROBERT rd.
JENSEN,

NINTH JUDICIAL DTSTRICT

IN AND FOR THB

TETON

IN

FILE NO. 4047L

PLAINTIFFS' }4OTION TO
STRIKE OR TO QUASH

Defendants.

COI{E NOW Plaintiffs, by and through their attorney, James

H. Goetz, and move the Court for an order striking or quashing

the attachment to the brief of Teton County attorney Charles M.

Joslyn, dated. l4ay L9, 1978. The attached statement to the brief

of said Charles 14. Joslyn purports to be a written statement of

Teton County Commissioner, irlartin Shannon, dated May 17 , Lg7B.

The thrust of said tv::itten statement is that the challenged

subdivision, Arrowleaf West, should be approved. The statement

is obviously not eyid,.:nce. Mr - Shannol h=rt hi s opportuni ty to

testify in open Court and irrdeed did testify. Plaintiffs' of

course, have the right to cross examine I.[r. Shannon based on his

test-i-nrony. Any consicleration of a supplemental writterr staternent

by Mr. Shannon cannot be made tr.a.rt of the record as evidence and

would obviously be improper. Cc,nsideration of the statement by

the Court at this time vrould, a.nr)ng other things, deprive Plaintif

of their right to cross e>:amine. t4oreover ' the statement is

obviously incompete:nt for lack of foundation and lack of

competency on the part of the vritness to draw conclusions that
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he does. The statement includes rampanb hearsay.

Mr. Joslyn purports to attach the statenent as part of his

brief. The statement is improper as a lectal brief. It submits

to the Court no Lar'v or no case analysis. Irrstead, it is simply

a policy statement, in tne nature of evidi:nce, reflecting Mr.

ShannonIs viels as to vrhy he thinks Arrowleaf West should be

approved (and presumabiy, why he thinks this Court should ceny

Plaintiffs re.tief ).
This r;ovel attempt to influence the Courtrs judgmelt by

submit'ting matters in the nature of eviclence whi<:h are clearly

not part of the reco::ri, is highl-y objectionable. For this reason

Plaj ntit=f s resp:ctfully move the Court to strike or q-,:ash the

sta:ement of Teton County Conmissioner Martir Shannon anrl further

requciit that the Court not cons.i-cier such st;ij:ement in :-Ls

deliberations relating to the present matter.

Respectfuily submitted this 22nd. clay of May, 1978.

James H. Goetz, Attorney il;-EleinElT
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CERTI}IICATE 03 SER\TCE

I HEilEllY CERTIFY thzrt on this 7,2nd day of l4ay, 1978, I mailed

true 6.:rc, r:orrect copy of Plaintif f s MCTION TO STRTKE OR 1'O QUASH,

p:stage prepaid, to:

Char'Ies M. Joslyn, Esq.
Teton County Attorney
County Courthouse
Choteau, Tt. 59422

Stan Bradshaw, Esq.
Legal Division, l4ontana DePt.

of Health & Environmental Sciences
9th and Roberts
Helena, Montana 59601

Michael Anderson, Esq.
Milton Tnlordal, Esq
Church, Harris, Johnson I Williams
P. O. Box L645
Great Falls, Montana 59403

Gregory L. Curtis, EsQ
P. O. Box L322
Choteau, Montana 59422

DATED this 22nd day of May, L978.

v/arvvvr,'\

ANN M. HALLTD
Secretary to

CL2256
Highlight
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ll . 2. Plainl-iffs, Al,ICE ancl I(Iii'JNETI'T GLIiASON, owr'] ancl operate
tl

ii" 
dude ranch approximat.elv one (1 ) mile bo the wesL of proposed

tl

il
tlll-1-
tl
tl
tl
tl

ll
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Arrowleaf WesL Subciivis j,on in Te ton CounLy, Montana.
.. - I

,.,t ',, 3. Plaintiff , MONTANA IJILDER|IESS ASSOCIATI0N' is a non-
\r'

profit corporation organizcd and opcraLing under Lhc laws of Lhe

State of Montana, dedicated to thc promot.ion of wilderness areas

nd the advancement of environmental causes generally.

\ . ThE PIONT/\I'JA DF]PARTMEI.iT OF HEALTH AND ENVIRONMEI'ITAL

CIENCES and the SLate o f MonLana ( 'rDepartmentr' ) is l-he agency

harged with Lhe dut y of administ,ering Montana laws relating to

anit,ation in subdiv,lsions and iuate r polluti on, Sect,ions 59-5001 t

t seq., R.C.M. 194-t . The DepartmenL has a mandafe under R.C.M. '

1947 , Sect,ion 69-5005 to ensure, prior Lo approval of a proposed

ubdivision, that, there is an adequ::Lc water supoly (in terms of

ualify, quantit,y, ancl ciependabili ty ) ; ancl Lhat adequate pi-ovi-qion

is made for sewage ancl solid wasLe ciisposal " Under that secLion,

thc Department adoptcd rcgulations, M.A.C. 16-2.14(10)-S14340.

hc DcpartmcnL adoptcd ro{{ula Lionr 'lcal inr wi Lh subdivision rcview

in December , 197 2. Those re gulat.ions havc becn amended at least,

hree (3) tines sincc: November 1+, 1973; November 3, 1975; and

ay 6, 19-(6. The 1a:;L amenome nt, f'{ay 6, 19'f 6, is noL here

pertinent, because onfy minor changes were nade. Nor js the

period between bhe initial enactmenl, of the regulations (December'

1972) ancl the date of l-he fir:,it amendment (lJovember 4, 1973 ) here

relevant because no revie w of the Arrowl eaf lnlcst' proposal took

place j n t,hat, Period "

,- il,J'' 5. Arrowleaf Wesl- Subiiivision is a Prgposed subd
\j'

located in TeLon counLy, MonLana, in the east one-ha1f of Section

33, Lhe northwest quarLer of Sect,ion 31+ , TOwnship 25 lJortkr ' Range

8l^lesL, M.P.lul.' conLaining approximafely 1/t9'25 acres and is

proposed t,o be divided inLo approximal,ely l.hirby-seven (37 ) lots

of between approximately two (2) acres to arpproximately B ' 6 acres '

The general locaLion of Lhe ppoposed subdivision is approximaLely
"i 

"ij'';twenty-four (?4) nli]-eS norLhwest, of Choteau, Montana... , The

ivi sion

-?_-

.,iY
N\y"



ilrotl

tl

il

il
ll

il

ll Arrowieaf West subclivision cont.empl aLes use of individual wellstl
tl

il 
anO lndividual septic systems wj th clrai-nf ietds for each lot.

ll ,', 'r' ' 6. on or abouL February 22, 1gT5, thc Department,lltr ,

lf 
received the initial applicabion of bhe DefendanLs Jensen, \ ,f

li c".rroro and crabtree. ,Jrl-
ll -ti
ll ,,r',( 7 . The formal application for removal of Lhe sani f.arvvinon
|l]',---l'Uul]luurJllvl

ll tAb Arrowl- ea f West subclivis j on (trorm ES 9 1 --ptainti f f 's Exhlbi t
il

llltlz ) was execrti-e d by fhe developers on January 6, 1gT6, filed by
il

ll 
tne clevelopers rvith the Department, on January 13 , igT 6, and the

tl

ll 
revier,.: fec was paJd by t,he devclopers to t,he Department on

tl

ll 
Januarv 14, 19-i6.

ll .l r

ll B.' The De parbment rluring the course of its review of th\e
t:

;lArrowleaf West subdivision conducLecl anci filed an invest-igation of
ti

fltne site of the subdivision in Augi.rst, 197r->, to cieterrnine arnong
tl

llobher "matters the clegree of slopes.
ll . ''^ r
ll i,. 9.' 'l'he sloriesL drawdown raLe of t,he eighteen (19)
ll .,;

llpercolation tesLs (with sixl-een /16/ resu-1 ts) i{as one (1) inch per
tl

llt,hirtv t30 ) minutes.
il.
li \ 

] '-- '10.' The sixteen ( 16 ) soil boring t.ests on the site of the

llarrowreaf wesL subdivision were conduct.ed by Mike clasby to a
tl

lloentn of ten (10) iect, ancl groundwat.er rvas not encounl-ered in anv
tl

ll"t the tests.

ll.. tr', t t.\) tne developers, although aware of the unpotable water
ilt(
llfound in the wells dril-1ecl on t,hc Arrowlr:af llast siLe ancl alt,hough
il

llaware 
of t,he dry holes and unpol-able water in lhe fest holes drille<

ll." the Arrowleaf Eas1, sj,t.e, convcyeci none of this inforrnation to
il

lltne Departmenf or to of ficials of Tet,on Cor-rnt,y.
ll ,))
ll ,' 12.' The Department, t,hroughout, it,s reviei^r of the Arrowleaf
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est subdivision, was unaware of any we]1 drilling in the general

icinit,y of Arrowleaf we:;t, which resufted in either ciry holes or

npotable watcr becau::e such informafion was not supplied Lo it by

hp rlorrol nnoFarre uuvsrvyvr>. r However, Ray Anderson, a welf driller, testified
1

\,- il;.. -

'vi-'
-3-



I

that he did noL know that potablc water would nof be available on

env of the Iots in Arrowleaf West,.
/ji

r : i ../ ^ ^ \t,

i' 
" 

' 13.1 0n or aboui May -( , 1976, bhe Departmenb compl-ebed and
U
circulated copies of the DepartmenL t s prel:'-minary environmental

reviel^i on tt-re Arrowleaf' West, subdivision to interested members of

the public. ,.)
- *- '1")''/':L//"

i 4 .i The preli mi nary environmcnfal re -riew indica ted the
i..!

following:
t a) That t,he subdivision may have a deLrirnenLal effect upon

" '-l'1 /)'L!''l i-e',' y't ' t '.-i. .t'-t- 
-'--'

,, ,several'spelcies of animals, including grizzLy bears and

bighorn shcep - '
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b ) llhat. ihe five (5 ) wel 1s dcvelopcd on l-he 324 acre s were

-'., -' deemed aclequaLe evidence Lhat a wafer supply is available

c) Thab scil profile test holes and percolation tesLS

indicatet the soils are suitable for on-siLe sewage

n) .,. disposal anci Lhab care mr-tsl- be exercised in locaLing

drainfiel cls on Lots 20 through 24 annd Lots 26 through 30

in order to avoid the s'ceeper slopes.

d ) That the proposed de velopnle nt wil l increase the

* recrea-uional usc of the area, buL clue to the vasL amount

/ i of pubtic lancl, Lhe impact will likc1y be moderaLe.

, '.1 
'',r.,'t,Rf ter isst;ance oi 1-he preliminarV environmental review,

i.''
hc l)onarlment d:,d not receive furiher comment f rom the F ish and

,!t/ul

ame DepartmenL.
],. t'

;' 16. Section 16-2.2(2)-P?,A2A (Rule III) M'A

regulaLicn of t,he Department. which deals wit'h Lhe

.\,. -LD a

no.Dqqi f rr nfev' vJ

Scctioii 2 ofreparatioti of an Environmental fmpacL Sfatement'

that rul-e providcs in parf a s follotvs :

...ff Lhe prelininary environmenLal review shows a

potential significant- efiect of Lhe human environment,
an Environmental Impacb Statement shalI be prepared
on thaL action.

l, 17. Section 1().2.2(2)-P2020(3) also provides as follows:

-4-



v
1

rt

The fol -l owing are acLiot-ts which normally require the
preparation or an EIS: (a) t,he action may significanfly
iff-ect environmentaL aLtribuLes recognized as being
endangerecl , f ra.gile , or in severeJ y -short sripply; (b )

the a-iion may ne eiiher signficantly gror,,ithy inducing
or inhibit,ing; or (c) Lhe action may substantially alLer
environmental conclitions in terms of qual-ity or
availabil it,y.

1B] On bhe basis of the preliminary environmental review

and Lhe comments on thc preliminary environmental revielv received

by fhe Deparfmenl-, the Departncnt clei.e rmined LhaL an environmental

impact stat,cmenf r,^las not necessary undeli-he Montana Environmental

policy Acl. (Secl-ion 59-65a1 et, seQ.r n.c.M. 1947) for the Arrowleaf

West subclivj si on prior tc the f if tj ng of sani tary rcst rj-cbions '

1

2

4

7

8

9

10

r,.11

T2

l3

L4

15

"J

.1

19:", The lep?rimcpL,.in its review.-of 
-bhe ,Atf:"leaf llcst

e..,.a. -r l-t''2. 'i-r -i i'] c --. r'ir"''..".; "Ct'
i-sion, falteO to follow i1-s regulati-ons'on numerous points

lows:

a) Sect,ion 16-2.14(10)-S1431+0(4) M.A.C. requires Lhab
a preliminary engineering rcport wit.h cost esLimaLes
be prepared t'or "ff subdj-visjons over 10 lots' No such
reporL r.:as PrePared.

b)Sec'r.ion16-2.14(10)-S14340(2)requiresLhaba
suiLabte p1a'u be submiLtcd by the cieveloper to lhu
DeparLment, sltowing topography, drainage ways' location
of sewage disposal-systems at d septic Lanks. I'Ione of
these were depict'ed in fhe plalt approved by the
Department.

c) Section 16_?.14( 10)-S14340(6) (v) requires t,hab
groundi.rater tcsts be made if therc is any reason 

^Lo,
believe Lhab ilrounclwaber wil I be wi t'hin ten (10) feef
of thc ground surface. lrlh j 1e some of Arrowl eaf l,^lest is
vtithin ien { 10 ) f eef of 'lhe surf ace, t'he developers t

application (Irorm ES 91, Plaint,iffs' Exhibit ,t12) did

"bi supply 1,he req.-lested informaLion about the hieh
and low el eva t,ions o f grounriwaLer " Furt.hermore , l'1r '
A1 Keppner, an official of the DeparbnenL, tesbified
that the soil borings clone in December of 1975 would
noL reflect. Lhe high groundwat.er levels which would be

likely to occur in Lhe Spring of the year'
/n

d) section 16-2'14(10)-S14q4o(5) requires that the
repo1L on individual t'raLer suppl-y sources include
lotation, chemical qualil,y, and Lhe ef fect' of Lhe

sewage disposal system on wat'er supply (the last of
whichmaybewaivecifsubdivisj.onisnotformu}tiple-
family dwef li ngs ) . llone o f ihis inf ormat-'ion was

included in 'uhe Dcpartmenf I s report '

e) Secl-ion 16-2-14(10)-SlrrphOtf If OI rcquires LhaL a
vlellofaL].eastLwent,y-five(2,:)feetbedrilledon

J-t

'1 i, ,

subdiv

s fol
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each srrbdivision, i:nc1 Lhaf a hydrogcoJ ogri cal reporf
bc prepare d by an c-.ngineer r/e rr iyin;; that there is
an adequa';e quantii-v oi wat,:r'. I'lo r^re11 was ririllr:d
on Arroivl e af lJcst., nor was a reporL ::trbmiL1-e o.

f ) Se ci ion 16*2.14 ( 10 )-S1,i340 ((r ) (c ) (iv) rcquire s
that. ai least onc percolai.ron Lcsi. bc ctone for each
1ot in et proposcrl subciivjsi-on- Thcre ar'r appt'oximal-ely
36 1o1.s proposcci for tirrowl cafl 'r,Jcs'1., yet there r"ieI'o
only s;i;i1,ecn (-t6) pcrcolai,j-orr tcs';s donc (Plaint,ilfsr
Extribil- {i13C) . i'{owcve r. Kr:ppner- apparenl,ly waiveci
1-hj s rcqui re-'ririrlii- in a lr:ttrr of .Jun'' 1'1 , 19'(5 (Plaintif f sr

." Exhibi i. lt?? ) .

r 20 . Tha t,''t,h e

.i.!.

I i,- I t, :" . r . . -i "

Departrnenl- of flealth
'. ..lt'.(|'. 

'..'' 
'.i .'t'-,'\' 'r:''': Ii"

anci linvi ronment.al ": 1

Scicnces, oil oi- aborrl: .ILrnc B, 19'i(,r, islrue cl a ccrl-j-ficaLe appro.ring

bhe plat, plans anr,j :rpe ciii cal,ions oi 1.Lrc Arror.rleaf We st

subdivision, anrl rcnloving, :;aniia.iry rcsl,ri-ci;Lons from 'uhe Arroi,'i1cai

l'JesL sLlbdivisi,on on 1-hr: hasrs of Liri: fl,:l lor.{inc conciitrolts:

THAT tht-- loLs r;i;,e:r els j nrii cat,eC on the pJ at t,o be f iled
with thc counLv clcrk ancl rccortlr:r w.L,ll not be fur'Lher
al'cerccl rviLhor.ri, approval , an,i ,

TfIAT l-hc .lot.s sha.l1 be u:rcc,'i ior srngle-iarnily dweflings,
and,

TIlAll l.hc rndivi drra'l i.ra f cr :-rvs1,cm nil -l consisL of a
drilled rvell consiiruc'uccl in accordanc{-'ivith thc criicria
est.:rblisherl in t'1AC 16-?.11ri10)-:r14340 i,o a minimun of
J0 feet., ancl ,

TtlAT t,he i nclivi dr-r:rl scwal.;c 11i-:posa1 syst,crns t^ii11 consist.
of a scpt.ic: i,ank end subsurJ'ac-c cirain f i cl d of slrch sizc
and cap.rcity as s(--'i, i'ort,h -in i'iAC 1(t-?^14(10)-'S14340, anC,

THAT each subsur'faco cir:tinf ielri shall havc' a tlinimum
ebsorpbion ar(.:?) of i{)0 .'iqi,tar'€) fcef pcr bc':droom, anci,

THAT thc bo1-t.cn of t,hc lit'irinii c Lcl shal l bc aL Icast
four' (4) fcct. eL,o\rc 1-hc t,rat.cr Lablc, and,

TFiAT no sci^/agc dil;por,;a1 sy:;l,cn sha-l I bc construcLe d
wit.hin 1(lO f e t:t, oi' ihr,' tnaximun hi ghwai,cr level of a
100 yearr flood of atny :,;t.rearn, 1.ak<," wa.i-orcoursc' or
jnrigation dj t,ch, anrl,

THAI' plans f'or i,hc- proposcd t.ra tcr anrl ind j-v Lrlual sewage
systems r;il 1 bc: rr)\r.i r-'!.rerii ancl a ppr-oved by the Teton
Counilr Ilcal t-,h Dlpar'lmenl, br1 jlorc col.1siruction t' s startt-'tl,
and t

TI-lAT no :;1,r'rrc1,r:r'',-: r.r,-quir Lng cl omcsi,ic i.r;'itrlr supply or
a sewapie riispo:;a1 syst.crn :;hal I br: erect.cc.i on I-ot, 12,
and,

MAT the dcvcl oper' .:lti-'ll providc eacil pi-rl-chase r of'
propcrLy lviLh a copJ: oi'piat. aniJ sa.j d purchascn shall
loc.aLc r"rater anci lor s')w3 l-lc p2ci J j,t,i cs trt accorclancezo

{,

.-i..
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I
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lrri{n

Lheret,riLh, :1 n.1 ,

THAT j nsf ritr:nenL:; of f ranr:f'cr for 1-tris property shal I
conta i n re l-.rcnce Lo 1-hcso condi t, j ons ' and 

'

TIJAT ciep:'Li't.itrc fron any-.oriteria sci. forth in l'lAC

16-?.14(10)-:14340 /:ft when er'(rct'ing a sLructure anc
appllr,rer].tn't, facj-lrLies in said subclivision iS grounds
for in-li.rnctj on by thc Dcpar'r,mcni, of' Health and
Envi ronmcltl,:11 Sci ence:; .

! Zi. Th:ri tesLjnon-,/ of Dr.. Lronalci Il. Reichmut.h inclir;atcd

mac-ie only tvro ( 2 ) v j sit :: 1-o i-hc sitr: of thc Arrowleaf l^JesL

bdivision, clid noL perfornt ilny chemical. analysis of soil or

bsurfacc uaLer, ciid not. irei'foprn a s;oi1 profile analysis, and dLd

t pe rform any pcrcola-1-iorl Lcsts, ,gi'oLln(lwa r.er te sts, or any other

bsurface .invcsl,i gation -

''Z?_. That. llr. Reichmut.h i,.I;ls unable Lo :;taltc Lhat 1.hc sub-

vi sion woul ci res;i-tlt in gror-lndwa.t-e,'r coniamj nation '
. \.-| '23: Thai, 1li:ichmuLh':; test imonv dici not' precl-ude

ail abill ty of all adcqual-e arca on e:rch lot in bhc Arrowleaf i"'lest

bdivision for locaLion of- a sepLic lank s:ystem and drainfield

ich rncL Lhtt r(:qtl i nr'.ntcni:s of 1,hr: rules promul-gate d purSuant to Lnc

niLatior-i in ,!iubcl-i vi.sions Act-

. 
' 

_atu t Tlrat A1 Keppncr 1-c:;tifjr:cl that. lift siaLions can be

ilize cl :Ln scl.Jagc clisposal sysl.cm:; anrl sucil ull lizat,i on i: noL

ohibi t,eci by t,hc ljan j l-atiol i n SLibcli visions Act and rul es

L

r

r

u

ll

i

e

e

o

omulgaLed put-sr,t:lnt. t.hcrcto.

j i'l' ' Z,r;. - 'i'hat. 1.hc condi Lions placed on i,he Arrowleaf VJest,
/

bc]ivision i-.y t-|ie De parr1,m.;n1- oI l']ea11-h :rnd Iinvinonmenba]. Sci ences

its cerl-ificatc provirlecl ihat. jndividr-;ai waLer elt'td sew'lge

sposal sysl-erns inst.all ecl ip 1-hc subclivisi-on must. mee+- t'he

quireme nt,s of t.he Sanita t. j.on j n Sgbriiv-i :,;i on yLrlcs, and must be

vicl.,iecl and approv,rd by t.1'rE-- Tr--ion Courri.y Iicalth Deparl,menl bcfore

nstruction of bltr, sY:;tcms.
:,)
,' ',.. '' 26. T'haL t-he rccluirc'ncnf of eacli sttbsurface dra j nf iel d I s

i*o"pLion area s1,aLeci ln t,he Dcpartmcnb's certificat e cxceecleci

-7*



ll - -r'
tl

il

il

ii
tl

lt

lltne minimum y.'-r.f)iremcnls oi Br.rl,]c+,irr 332, Aprjl i96g,'l'ab1e III
il

ll for the slowest. ab:;orpLion raf e oll 'uhe cighbcen percolation Le sLs.
tl

ll , ,, ,,,'- 27. The arc:l r:ontai nrng Ar.rowlea f l^Ics1, i s r^rithin the
It.,
ll 
Ooundaries of an ar.ri:r 1-eniabivclv rics,isna t,ed by the Un j t ecl St,ates

ll

flFish and l{ildl iic -ScrvLce a:r crit,icai grtzz}y bear habil-ai unclcr
tl

llan" 
Ire,deral Endangere d Spcci cs Ac1..

ll rt

ll ;,' -i- 
- 28. There havc be en appr-o::-ima te1.; t.hrcc (3 ) to four (4 )

tlllqic'htirrrrq of' the lltrorl,hern ilocky |"lount.ain l,^Jolf',tibhin anll"-''^'
tlllannnnvimrfa i-,en (1{l) mile radiu:; oi thc proposecl sr,rbclivisicn" Thell*vy
il

lli'lortliern Itocky i'lount.a-r-n l,Jo-l f .ls I ist,erl ar arr oncian-;crecl speci es
tl

llunder the Fcdcral Iincian55e rcd Spcci cs Act.,
tl

ll, 
'rZg. Oi,her lu'ildJife, such ::r:l mcuntain 1.oats, r,,,,li{, and deer,

llf""qu"nl- Lhe g;eneral oF':-it Ln fhc ,.,ir:inii,y oil rl,rrowleaf ldcst,
tl
ilqtlnnr \rr cf n n
t!"*"
tl

ll 30. Tlrere is no evidc,-i:tc.,: j o show thai. t.he ac1-ions of thc
tl

llf 
et,on Coun'uy Conmiss j oncrs broughi about any .i rrcpai-able i n jury i-o

II
ll f ho nlrin+i rr3, 1.6 'l.l'Lr-- Morit.ana l'Jilcl crn€jsri A:sociaLion or indiviciual
il "^'"
tlrrm^mhnre n t f Pte i,Jildr:rlcl_rs A;:socia iion - Plaintif is faileC 1_o sho-wil"'"'""'"
il

lltne d.ana5;es, if aoy, arc riisi,jlqui:h:-ri:,1e from any injuries t.o the
tl

llpublic gencrrl1y.
!l-
tl

ll ,r. 0n June :10, lq7ijr ril.rpplj.catic-.n for approval of t.l.ie

ti

liArrowleaf Wcst prel inrnary t,rLlbdiv-isjon tr,1ai. r,ras ntaclc to the Tcton
tl

llCountv Flanning 13o:rr.i by Hobc,ri,irJ. .li:n,:e:ni onc oi'thc panLners in
ll

11"". 
suDrlIVr s I or] .

lr

ll 32. 0n JuIy 1 , 1gT j, the 'f cl.on Count.v Planning Board
il._,llpublished a not,ice of' a pirblic heari nq on :) preliminary plat for
tl

llt,he Arrowl e:f l,Jcst suboivi s j on . Ihe hcar'1ng not j,ce t{as for a

ll

{flrearirie to bc hclcl on l.he 19th d:ry of Arrgu:.,t, 1975, at. the
llllf-nrrnrnanm in (lhO1-earr, I,iClt.anatn ;rL 7:-j0 OrClOCi< P.Nl .il""-' uf (i'
tl
il^ll 33. The Te ton Corrnf y Planni ng i-loard c:aused a no1-ice of
il
il| rllthe said hearirrg'uo bc marled by re1;i:;'ueri:rl let,tcr to certain
tl

llpeoplc, incl uciing I andowne'':; j.n 'cl-ie area of the proposed subdir,'isio
il
tlli"ll-"-
tl
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4 . TfiaL, al rhou;,;h the Pl;r in1-i r'{'s Gu1-hric and Gleason

at the. he:rrinq oi t.hi: Te ton [lorrni-y Pl anning Boarci on

9 , 1975, they dicl rrot rai::<: any quest ion about any lacl< cf

f t,he hc:rrjnllt or'.rr-ry aubhority,rl't,l'tc Planning Board to

earing on be hal f o.i 1,he Dc i-enr-lant lloard o f CounLy

on€rs of Tet on Cor,rn by. Thc i'lonl-ana !Jilderncss Society .riC

ar aL the pltblic hcarring.

5. ()n August;9, 19f't, aL 7:30 orclock P.M. in fhe Couri--

1-he Te t-on Counl,y Court,lrousc:, 1-hc Plannl nq Boarcl held a

on 1-hc propttlrlrl subdj vj,sion knoivn as Arrowleaf l'Jest, dLtrin.;

ere 'vJas a srib:;tant,ii-l-l a.nottrrl- of puitlic Crsapproval of 1-hc

ion.

6. f rr a l_ci,t.c.:r rlat e d 0cbobcr 1t+, 19.(,t, ..rohn 1l . llauck,

y of' t.he T,:l-on (iriy-County Planning Boarci, indi,ca'ued Lo

L .Ionscn i.hat. i.irc Arrovrleaf h'rst. Prr;lirninary Plat I,'Jas

by t.hc Tet.on ai ty-Cor.rni,y Plannj ne: lloarLr sub jecL to the

ns sc1. fort.h in t.hc Scpt.cmber' 2?, 197'; mi nuLc:; of the

d sub jcct t o t,hr-' approval of the ES 91 form by i.he

nt.

7 . Thc iulont:-rnil llubdivis j on anci Plat.tj ng AcL, Scction

et sg"g. R"C.l"l. 1947, r,:qujt"cs Lhat. a governing body of- a

t
d

V

t

t

5

v

t

i

i_l

r

i]

d

must, prior .1,rt approyal of a sr.rbciivi.sion applical-ion, i'ind

e subdivl.sj or as proposcci .i:: -Ln the,: pr,rblic inl-erest and

ssl-le',vl',it'r-cn I',intlings oil fact ihat wt'jgh itenizccl criLeria

tj to Lhc puLrlic inlcrest. 0n JanL;ar5. 19, 19'(6, lhc Board

t.y Commissicners of..fc1,on Coiintv consiclercd thc approval

vrleaf lfest sr-rb,-:livi:;i on ;rnd dicl noL make writi,etr iindings of

+;hat, linie , .r1';hough thc cv lclcltce .i ndie ates Lhe Boarcl d j d

r thc cril-eri-:r r-ret-. oitt. in llect,i.on 11-386b(4), li-C-M- 1947.

38. 0n Se-'pt-onber 20, 19'i6, the Board of' County Commissioncr

ouniy, made anrl r:ttt,e r.:cl i,^iriLl-.en t'inding:l which weighe d f he

a seL ioi^ih in Sce'i'jon 11-3865(4)' li'c'l{' 1947' and ordered

-9-
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I

that the minrrLes of i_he me el-ing of january j9, 1976, be amendecl to
approve 1-he pre liminary plat, of Arror,,rlc:r1. \,ltrst subdj vlsion.

From t.he forcgoi,ng iiINDIIJGS OF irACT', the Court makes ihe

fol l owi-ng :

r 2'.
CONCI,USIOI!S OF LAI,J

/:, 1 . lllhaf al1 iindin6l:; of facl sL:r';cci above which may bc

stat,ed a-s concl u-aions o1' Lavl arc incorporai,c,rri into thesc

conclusions o f I avr bv ihls se r:tion.
l, -c r

\r)1,1"+ 2. 'I'hal, the ac1-ion ol' thc Dcpartrneni of Heal,th anci

Environnentarl Scienccs in reviclv.ing, approvjng, ancl lifting ihe

sanifarv rc:'rtrict.ions i-roil Lhe Ai'rovrl-caf iJcs;1. -:r-rbdivision Il'1J t"

compl-iance r^ril,h thc S:.:nita'i,jon in Sr,rbclivil;ions AcL, Section 69-500i

et ESg. n.C.i'{. 19lt'f, anci i't,s inp.icmcnting rpl.es.

t."l'' '3- Tirat tfre Arrou]caf !,Jcsl. subciivi:;.ion will not injure

the pl,aintrf'f s ir-t any oi t.lrc fol lcti+ingl pari,iculars:

( 1 ) r,;:rLcr po1 lut.i on;

(2) loss of acsihctic values;

{3) -Los:; o1- r"ocreaiional- valtirts;

(4 ) oanap;e to lhe alrea for tho sui t.:rhi'l i f rr nf Lhe

operati on o f a dL-rclc ranch; or

(5) oi-.h'rr oconornic, personal, and acstt-rcfic consequcn.es

of t.he Arrowl,caf 1,^ie s1- subdivi-lr,-rn .

, / a'-
i.1 )

)'..i '4. Tlrai thc revicw, aitprov.r.i. anci llfi.ing of sanil-ar.y

resLricl-ions from the Arrowlea f 1,^icsl- sLlbdivi sion by the Department

of Hcalth and Envir"olnc-ilt-&l Scienccs cornplicd r^ri1-h the requircnrcnts

of t.he l{ont-an:r EnvironmenLal Pol i cv Act , Scciron 69-6501 e t seq.

R.C.l!1. 19/+7 -

i.. :. 5. That. t.he clr..cisj-ou of i-hc Depart.rncr-rt of IlealLh and

EnvironmenLal- .!lcienci:s t.h:.lt alt cnvironrnLrnt.o. l- inpact. st,at.ement was

nnt nan. i -o.l Ls rca:-;onilLrlc :rnri consi.si.eni wii.h the l.Joniana

Environrnenfal Pol- j <;V Ac'.t, :rnd iLs irnpl emc-nting rule s,
_)

'f.n1,' '- 6. Thai. t.he act.ion of Lhe Departmeni. of llcal1.h and

- 10-
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ll,lilllltllrill
llEnvironmentai 

Sciencts itt rcvicvti ng, approv j-ng, and liif ing the 
I

ll="ni1-arv res i:ricLions f rom thc Arrowle af ljesi subdivision is t-lo', a 
Iil"* -"*' t

llma 
jor sl-ate action :;igni f icant,ty af f cct ing the qualiby of the humanl

ill
ll n-"i Fn hm^n t 

Iil "" " -
ll r ( - .l

ilr, l 
)7. Tha'; the reviet"; and::pproval by 1-he Department of Hcaftnl

fianO 
Environrnenl-al Scicnccs of the Arroiuleaf lJcsL subdivision 

I

llcompfies in both:;pirit ar-rd 1el.t,er r+ith thc rcquirenenLs of 
Iltl

lf 
art:-.r" II, Secl- j on B of tlie 1g=(Z ConsLj t.uLj on of Montana. 

I

1l'.r,;-', U. That the Arrow.l-eaf l'lcst :;ribdivisron i.rj-11 not cause i,he 
i

florrr"r:,i-ffs io suffcr i'rcparable injrr.y ancj rlamagc- I

ll 
, :ul-f.r lt'r.'n3rabln ',p.ltlr'/ ancr tJsllll.:^. 

I

ll :." 
. ,g. Thai; t.he pl e inb j f f s ha,re .iailcd to provc harm or 

Ill,,el
llOrruS" 

by t,hc Defenciant Dcp:rrurnenL of llcalth ancl Envrronmental 
I

liS.ion."s in it,s approval of the Arrowlcai l'Jcsl subdivision 
I

ll';,,,'.t 
' iO. That. t,he eviclancc beforr,: thi:; Court and the law v;arrant 

I

|fr" L' I

i|.iro*",""t gcncratl v .in fa.ror oi i.hr-. Defcnr.l:rnf s ancl against thc 
Iill

llPlaintj-ffs I

ll -1,. SecLion 1'l-3866, R-C.1"1, 19t+'(, requires 'r,hat a govcrtring 
Iill

linoOy or iLs atrr,hot'i:,re r'l :rge nt or' :l,cucy hol cl a public hearring orr a 
i

ll 
^^... , -- nr ^--.i ^^ r) rrn.t i

llpref iminary p1at,. The heari ng bv 'r,hc ll'eton County Planning 1-rcard

li 
pl ar. rne rlei 

: 
r,,,, ,":,, ", 

_:-^:,,.. 
I

llor the Arror^;1e;rf I,,icst .sLibriivision mci the rcquircrlenL of f.iie 
Ii1,*^_l

llsectl.n ..!,^_i_-.., ^^^-. I

ll iZ. Thc Te t.on CounLr/ P.l anning Boarci is citc authorized agent' 
i

llo" .*"rl.o for thc [:ovcrning body, thr: Teion county Board of County 
Iitl

llcommiss 
j oners. 

I

il 
,1 r. That-. thc prcrcquis j i,c not,ices of Lhc hcaring were givetr 

I

il

ll"- 
r'e qui recl by Se ct,r on .1 1--1866, il . C ' i1 ' 1947 ' 

I

ll .1+. Tl1at thi, only i.sriucs properl.y raiseri by Plainl-iffsr 
Iill

llcompf a: nt itt resnecL i,o t.he Dcfcnclant. Bo.rrd oi Count'v Commissicners 
I

il ,r' not a p'b1ic hcarj-nI.: r\ia:r ''red by faw on 
I

llt" 
whel,hcr or not a publi.c hcarj.nI.: r\ia:r held:rs rc-'qLrl

lltn. prelininary p1al. oi Arror^rlr:af' l'Jest subdjvision afLer t.he 
Iill

llreqr.,i""o notice . Thc Dc,:f'cnclatrts ob jecl-ed t.o any evj-dence beyond 
Iil'l

iltn" scopc oi tire co,.npi:rint.. The Plaint-iflis sought to go beyo'd t'hel
ilillrll..lil"i

_*i*-
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o

';hr. bas i s i'o l- t,he De f endan t

llhe objcction is well f'ounded

oi 1-he cvj dence be yond the

15. That. had Plaintif {':r 1.,ake n -i ssue wl r-h Lhe method the

Deiendant Board used in we Lghi ng t.hc criterj a se1- forth in Section

11-3866, R"C.14. 19i+7 7 Lh,) Courl- concl,uclcs t.haf the proper proc€)durc

would have bccn for Plajntj ffs t.o a1l cgr: anrL ilrcrvc ihat t,he

DefendanL Bo:rrc1f:l ac-1.ions \,Jcr'.. 1-raudul.ent, or so arbi trary as to

amor:nt 1.o a c-Lear ancl nan,i llest, iibusc of di scncl-ion. St,atc ex

rel_ Bewle.f !_:r1qel!,_gJ__qomnjs.s-iolle.r:!_q l .Daniglr*!suAW, 106 l,lont.

251, 75 P.2d 648.

16. Thrr Coui't, cannol conc"lr-ril.r as a n:rL1,or of 1a'".r thaf J-he

Defendant Boarcl's act,ions in approvinii hrrowlcaf Wcsc subdi vis jon

\,/ere contrary Lo 1-i)c -i a.v,'. llhc couri,s; arc r,^;i' 1-irout potuer to

inl-er"fere luilh i-he drscreLionarv ucl:,ior-rs of a board l.rit.hln the

boardts au1-hort.iv. irl.lrt,l .'), r'cl Ilovllcr v. Iloard of Commissioncrs

of Daniels Cogp!y, :rirpra " TLLc :rc,t.i ons of t.hc Boarci of Cottnty

Commissioners in approvinq t.hc Arror,,il eafl ldesf subdivision tJ.r.l

within thc discrel,ion of t ho lloarii a:r a m:t'r-.f cr cf 1aw.

17. Thc Dcilcndent. floard has 1cga1 authority t.o amend its

minutes and thc Boarrl's; AmondmcnL of' Septernbcr 20 , 1976, Lo t.he

niinutes of .lanLrary 1), i97o, is r,r.it.hin l-he powci'and aut.horit,y of

the Board ancl is in :,r11 re:rpe<tts propet-.

18. Se ction 11-3866 (.2), R.C"f.i - 19/+'1 , requires a governj-ng

bi:dy Lo approve, conclil.i onal1y irpprov('r or rc jccl- a preliminary

plat within sixiy (60 ) ciays of iLs prcsent-.at.ion unless the

subdivicier consent.s i,o :1Ir cxt.ension oi' Llrc rcv Lcw pe ri-od -

Subsection (1+) ol'Scr:t.ion 11-3866 is unr:lear on any timr,: lrmil- for

Lhe issuance of wri L1-cri i'j nc'lings oi f'act. The Court concf udes 1-haf

a subdivider. can conscnl. 1,o any cxi.cnslon oi tirne for 1-he revieri

process by 'uhi: Ccunl,y goverr,ittg bodv " In 'l.his c.lse, the time

scope of 1-he cornpla-lni in ncgarci iiir

Board I s :rppnoval of thc sL.rbdivi:;ion.

ano bhe CoL:rt oi-.rght. not consider any

scope of thc complainf.

-12-
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involved was noL cont,r.arv to Se ctr on 1 1 -386 6 (Z) .

19. Thc Plainbiff's arCturitcnr. j.s lvith t,he ef'fects of

subdivision, regardless of i,he legalrt.y of the approval . The

Plaint,iffts bcst.imony on l.hc cffccts ot' the subcrjvision on

Plaintif fs has Lo clc r^rith l-hc subcl-iv.i,:ricn, rcgardless of the

procedur.e involved in t.he anproval of Lhe subdivi.sj,on by t,he

governi.ng body of Tet,on Count.y. Thercfore, 1.he Court cannot

conclude the- I'l-aj,nLLfi's havc suffc'rerl clamagr:r.i or injriry as a

result, of t,he Dcfendanfs' actions. The court conclucles LhaL

Plaint,if fs lrave not dernoris i.rated _i-r-rcparable,' harm.

2A. Scction 93-4204.1,l1 .C.M. ig4'(, cvirjences to the Court,

an int,cnt. by Lirc 1eg-i.rlai ure l,hal'. rncmbers ol' a ciLizens group

musL show an injury wiri-ch is cjisl-i nguishable tlrom an -i,njury to +,he

public gencrally to obiain injr.rncl-ivc rcliel'. The Courf conclucies

fhat the Plai n'L1if' ,\'iont.ana lJil cli.rnc:l:; Soc:ieLv, did not mee'; this

burden. The Court canno'" cctnclrrdc 1-ha'c any in jury would be

suf fercd by f he Mctitana i,Ji-l derncss Soci cty or its ne mbers i-hab is

dist,inguishaLr"lc fron an in.lrrry t.o Lire pub-l,ic lrcnenal1y. The

general publ i r.; has 'L.Lre i:ramo riglii.s .i n t.hc ar'ta aL'r Lhat of Plaint,i f f'

The CourL concl uiio:l tfr:rt, P.l aln'l.i-ills ? r'r,.c'L;est for an in;junctio

should be deni-L:r.1 .

L,ET JUDGI.IEl{T BE IiNTERiiD ]\CCORDINGI,Y.

DAT'ED 1-his 5'rh d::y oi'Fcbrua.r'y, 19'{9

1)
- | -l -
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IN THE DISTRICT COURT OF THE NINTH JUDICIAL DTSTRICT

OF THE STATE OF MONTANA, IN AND FOR THE COUNTY OF TETON

***********

A. B. GUTHRIE, JR.; ALICE
GUTHRIE; KENNETH GLEASON; and
MONTANA WILDERNESS ASSOCOATION,

Plaintiffs,

v.

MONTANA DEPARTMENT OF HEALTH
AND ENVIRONMENTAL SCIENCES; BOARD
oF couNTY COMMISSIONERS, TETON
COUNTY; J. R. CRABTREE; JAMES M.
CRAWFORD: and ROBERT W. JENSEN,

No. 4047L

Defendants.

MOTION FOR INJUNCTION PENDING APPEAL

COME NOII, James H. Goetz and Gregory Curtis, attorneys for
Plaintiffs, and respectfully move, pursuant to Rule 4O, I4ontana

Rules of Appellate Procedure and Rule 62(c), Montana Rules of
Civil Procedure, for an injunction pending appeal, to enjoin De-

fendants, their employees, agents and assignsr from selling or

disposing or otherwise conveying parcels of land in the subdivisio

whieh is the subject of this action r oy taking any other action

which would physically disturb the l-and, trees, water system or

other physical attributes of the area which is the subject of this
action.

Movants respectfully request that no bond or other security
be required for this injunction pending appeal, and note, in this
connection, that none was required. during the pendency of the

temporary restraining order in the District Court.

Movants also commit themselves to process the present appeal

in an expeditious manner. with the presentation of this motion,

Plaint.iffs are simultaneously filing their NoLice of Appeal and

are ordering a copy of the transcript.
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Respectfully submitted this 11X^o o, +-,f)l'r-h ,

L979.

GOETZ & MADDEN
P.O. Box 1322
Bozeman, Montana 59715

CEFTIFICATE OF SERVICE
Ttt'$ b to certi$ that the foregoing wu
&& s€fl/€d by mait upon opposing a-ffiys al rerrlrg-a!.jheir address,cr
aEdressss this ( 7-{Y--auy 6t E_tg_fr*.

torney for Plaintiffs
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NOTICE OF APPEAL
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NOTICE OF APPEAL
TO THE SUPREME COURT OF THE STATE OF I\TONTANA
FROI4 A JUDGI4EI{T OR ORDER. OF A DISTRICT COURT

IN THE DISTRICT COURT OF THE NINTH JUDICTAL DISTRICT OF
THE STATE OF MONTAI{A, IN AND FOR TI{E COUNTY OF TETON

**********

GUTHRfE, JR. r et dI.,

Plaintiffs,
v.

MONTANA DEPARTI4ENT OF HEALTH
AND ENVIRON}TIENTAL SCIENCES, Gt

Defendants.
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Notice is hereby given that A. B. Guthrie I Jr. I et al.,
Plaintiffs above-named, hereby appeaL to the supreme court of the

State of Montana from the Final Order and Judgement and Findings

of Fact and Conclusions of Law entered in this action on the 7th

day of February I L979.

NOTICE OF APPEAL

District Court #4047]-

L979.

GOETZ & I{ADDEN
P.O. Box L322
Bozernan, l,Iontana 59715

Dated this t-#U^y of February,

'z/{ t ..// L' .J-- t;:,-+1- *,*, t ., ,'rr----.t-;/*./
James H. Goetz i

,,Attorney for A. B. Guthrie,

o*r{vg,tu
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IN THT DISI-FI1

STATE O[:

to thi s

"l 'li, I'jIi'r! lit .jij,;i,'

;,rlir i:0R i llfa :0;-

t.1"ir-l jr+,1.t**

I I'iTil',,

i', ; .^ lir:rrt

j u,1 r;. r rr ri l-

['i:,f q-f - ,1: rl-1E

Cf: ri:TilN

7tt8

;'., i'i i

A[iA "

:] Ii;I

; I'j

A. B . Guthrie, Jr ; A1 ice Glea.son ,

Kenneth Gl.eason; and \'ic-rntanil
Viilderness Associat i on ,

Piaintiffs,
-vs- i',10

L{onta.na Department of Ilealth and
Environmental Sc j r:nces; I3o:r"rd, of
County Contmissiolre rs , Teton County,
J . R . Crabtree ; Jarnes li . gv2lyf srcl i
and Robert \{. Jenscn ,

DefenCant s .

**)

NtlT't (iF ,,

.r-.1

[F lr t;iGir I NT

'j:**!d'

Irra i'lirir,{ irf i-ivil Procedure,
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rN THE DISTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF THE

STATEOFMONTANA,TNANDFORTHECOUNTYOFTETON
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A, B, GUTHRIET JR,i ALICE )
GLEASON; KENNETH GLE.ASONi 4nd )
MONTANA WILDERNESS ASSOCTATTON, )
PLAINTIFFS I

VS.

MONTANA DEPARTMENT OF HEALTH
AND ENVIRONMANTAL SCIENCES ;
BOARD OF COUNTY COMMTSSTONERSf
TETON COUNTY; J" R, CRABTREE;
JAMES M" CRAWFORDI aNd ROBERT
W, JENSENI
DEFENDANTS,

No.4047L

ORDER

** tr ** ** ** * * * * * *** * ** rt ** * * * * ** * * ** * * * * * * * * * * * * * * ** ** * * * * * * * :k * * ** *

Upon the motion of the Plaintiff,S, and upon due considera-

tion, it is ordered that the motion of Plaintiffs for injunction

pending appeal is granted and that no bond shall be required

of Plaintiffs, Defendants, their employeesr agents and assignSr

are hereby enjoined, during the pendency of the appeal of this

matter from selling, disposing or otherwise conveying any parcels

of land located in the subdivision which is the subject of this

action. Defendants, their employees, agents and assigDS, are

further enjoined from taking any action which would physically

disrupt the environment, including the Iand, water, and trees

in the area within the boundaries of the subdivision which is

the subject of this action.

It is further hereby ordered that the above-named defendants

show cause in the above entitled court on March 6, L979, at

,O;3) otclock 3, m. or as soon thereafter as

counsel can be heard, why the injunction hereby imposed shall

not continue until the determination of this matter by the

Montana Supreme Court.

It is also further ordered that a copy of the Notice of

Appeal and a copy of this Order be served on the above-named

Ll; oFFtcts

UEO H I{URPHY

€N€;CRY L. CURTIS

4RSOi aUrLDtXe

Cts0tr.u f{OtYliA
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STAIE
ru8LtsHttG CO

defendants at least seven (.71 days before the

herein fqr showing cause,

Dared . : *Ii*lria), . : . . -..., 1e7e.

R" D, MCPHILLIPS
DISTRICT SUDGE

time fixed

-2-
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xle79

IN THE DISTRICT COURT

STATE OF ItlO}trTANA,

OF THE NINTH JUDICIAL DISTRICT OF THE

IN AND FOR THE COUNTY OF TETON

A.B. GUTHRIE, JR.; ALICE
GLEASON; KENNETH GLEASON;
and MONTANA WTLDERNESS
ASSOCIATIOI.i,

Plaintiffs,

-vs-
MO}ITANA DEPARTMENT OF HEATTH
AND ENVIRONMENTAL SCTENCES ;
BOARD OF COUNTY COMMISSIONERS,
TETON COUNTY; J.R. CRABTREE,
JAMES M. CRAWFORD, and
ROBERT I^I. JENSEN,

Defendants.

NO.4A47L

NOTICE OF HEARING ON MOTION

TO: James H. Goetz
P.O. Box 1322
Bozeman, Montana
5971 5

Gregory L. Curtis
P.O. Box 7A
Choteau, Montana
59422

Peter M. lleloy
Horsky Block Bldg
Helena, Montana
59 601

PLEASE TAKE NOTICE that the undersigned will bring
Defendant MONTANA DEPARTMENT oF HEALTH AND ENVTRONI{ENTAL
scrENcEs' motj-on to amend findings of fact and conclusions
of law and motion to strike parts of the court's supplemental
memorandum on for hearing before this court on the r2th dayof lr1arch, r97 9 at the hour of 9:30 o'clock A.M. r ot as soon
thereafter as counseL may be heard.

Dated this 4th day of March , Ig7g.

CHURCH,CHABRtrF., JOHNSON, & WTLLTAMSy'.,ur Jcgflod b9
By: nnrchcel g. And"S\

302 Northwestern Bank Building
P.O. Box 7645
Great Fa11s, Montana 59403

Attorneys for Defendants J.R.
Crabtree, James M. Crawford,
and Robert W. Jensen

CERTTFTCATE*OF SERVTCE BY MAILING

r' MTCHAET, B. ANDERSOII, one of the attorneys for DefendantsJ' R' CRABTREE' JAMES M. cRAwFoRD, and ROBERT w. JENSEN, dohereby certify that on the 4th day of March , !g79, r served acopy of the above NorrcE oF HEARTNG oN MoTroN by depositingthe same i-n the united states mairs addressed. as.above.
Ori':'!rrcl 5!a'led b'f

*ii'r.lrti:,1 S. Andeuloli
MICHAEL B. ANDERSON

CL2256
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MEMORANDUM IN SUPPORT OF MOTION FOR

INJUNCTION PENDING APPEAL
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IN THE DISTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF TFIE

STATE OF MONTANA, IN AND FOR THE COUNTY OF TETON
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A. B. GUTHRIE, JR.; ALICE )
GLEASON; KENNETH GLEASON; and )
MoNTANA WILDERNESS ASSoCIATIoN, )PLAINTIFFS, )

vs.

MONTANA DEPARTMENT OF HEALTH )
AND ENVIRONMENTAL SCIENCES; )
BOARD 0F CoUNTY CoMMTSST0NERS, )
TET0N COUNTY; J. R. CRABTREE; )
JAMES M. CRAWF0RD; and ROBERT )

MEMORANDUM IN

INJUNCTION

SUPPORT OF MOTICN
FOR
PENDING APPEAL

)
)

TURPHY T CUNTIs

ui oTncl

lrl's 8u[ori6

CrOt$ *drfirh

Ltcl+-l 
I

sL trr$ TbroN
III. JENSEN,
DEFENDANTS.

*******Jrrltrtrrt*f.**:trt?t*irtrrtrttrtstr:t*fr*****rt****tr?t**tr***rtrt**:ertrt*!trtrt**rtrrtr

THE COURT SHOULD GRANT THE PLAINTIFFS' MOTION

FOR INJUNCTION PENDING APPEAL:-

If the injunct,ion pending appeal is not granted,

the plaintiffs will suffer irreparable injury in that if the

Arrowleaf West Subdivision is allowed to proceed, plaintiffs
and individual members of the organizational plaintiff will
be irreparably injured by the resulting environmental degrada-

tion of the area in which the proposed subdivision is located.

Each of t,he plaintiffs has variously presented to the

court, economic, sociaL, esthetic, recreational, and environmen-

ta1 inpacts which will suffer if the Arrowleaf West Subdivision

is allowed to be developed.

If Arrowleaf West Subdivision is not enjoined, all of

the Plaintiffs, including many individual members of the MWA

who use the general area in question, will be adversely

affected in that the character of the locality for wildlife
habitat, scenic qualities, and environmental val.ues will be

severely degra$ed. Moreover, if Arrowleaf West goes through,

there wilL be substantial adverse effects of a social-

economic nature in the area and the general character of the

area for recreational purposes will be degraded.

.l
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The plaintiffs have no adequate renedy at. law or

otherwise for the harrn and danages that have been done and

which are threatened by the developers with the approval of

the defendants Board of County Cornrnissioners of Teton County

and the Department of Health and Environnental Sciences

(DHES).

All of the plaintiffs are within the zones of
interest to be protected by the environnental laws of Montana,

including Article 2, Section 3, of the L972 Montana Constitu-

tion, which provides i

"A11 persons are born free and have certain inalienable
rights. They include the right to a clean and healthful
environment and the rights of pursuing life's basic
necessities, and enjoying and defending their lives
and liberties, acquiring, possession and protecting
property, and seeking their safety, health and happiness
ln all lawful ways. In enjoying these rights, all
persons recognize corresponding responsibilities.f'
The subdivision and construction of Arrowleaf West

will have significant adverse effects on environmental

attributes recognized as being in danger, fragile, and in
severely short supply; specifically, the effects on the

grizzly bear, spring grizzly habitat, and the corridor along

the south fork of the Teton River by which grizzly bears

t,ravel back and forth between the mountains and the swamp

east of the Arrowleaf West, area, The gtLzzLy bear has been

pl,a_g_e.d. on the threatened species List by the Federal. Fish

and Wildlife Service.

Furtherrnore, the area containing Arrowleaf West is
wit,hin the boundaries of an area tentatively designated by

the United States Fish and lttildlife Service as critical
gtizzly habitat. There have been approximateLy three to four

sightings of the Northern Rocky Mountain Wolf within an

approximate ten-rnile rad.ius of the proposed subdivision.

Other wi1d1ife, guch as mountain goats, e1k and deer frequent

the general area. If Arrowleaf West is subdivided and

-2-
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developed as proposed, the effect would be significantLy
growth-inducing and there will be a substantial change in
the quality of the nature of the lifestyles in the general

area. There will be a substantial alteration in environmental

cond,itions in terrns of quality and. availability rira the

sense of wildlife values will be severely impacted. The

essentially natural condition of the area at the present

will be severely degraded, and significant numbers of people

will be attracted to the area along with four wheel drive
vehicles, snow machines, pets and other aspects associated

with more d,ense human development.

Furthernore, there are significant issues involved in
this action to be reviewed upon appear. Do the plaintiffs
have standing to bring this action? rs DHES bound by its
own regulations and mandated to insure, prior t,o approval of
a proposed subdivision, that there is adequate water supply
(in terms of qualit)i:qua.ltity, dependability) and that adequate

provisions made for sewage and solid waste disposals? Is
the DHES's approval of the Arrowleaf west subdivision lega11y

deficient for failure to comply in numerous significanr
respects with its own regulations? Are the DHES regulations
of both 1973 and 1975 mandatory upon the agency so that
substantial. compliance with its regulations is not 1egally
sufficient? Should the DHES have prepared a fu11 environmental

impact statement prior to renoving the sanitary restrictions
from Arrowleaf west? Did the defendant governmental agencies

fail to afford. reasonable opportunities for public participation
as : rqqdired by Article II, Section 8 of the L|ZZ Montana

Constitution? Was the approval of the Board of County Commissioners

of Teton County in violation of 11-3866(4) R.C.M., 1947,

because no explicit finding that the Arrowleaf West, Subdivision

r{as in the public interest, was made and no writt,en findings

rl

-3-
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of fact weighing the statutory criteria were rnade? Is the

resolution of the County Commissioners of Teton County

purporting to approve the preliminary plat of Arrowleaf west

legal]y insuf f icient: becau.se the board never examined the

prelirninary plat of Arrowleaf West,? Was substitution of the

Teton county Planning Board approval of the prelininary pl'at,

of Arrowleaf west in place of the Board of county comnissioners

of Teton County Commissionersr approval in vioLation of bot'h

the Montana subdivision and Planning Act and the Teton

County Subdivision regulations?

Section2T.Lg-zol,MCA,providesaninjunctionmaybe
granted to prevent great or irreparable injury to the p1'aintiff

or respecting acts tending to make the judgrnent ineffectual'

should t,he injunction pending appeal be denied, ilaY

resolution of these and t,he other issues in this case by the

Montana Supreme Court in favor of the plaintiffs will be

meaningless and ineffectual'

Plaintiffs will suffer irreparabre injury because

developnent of t,he subdivision will proceed and will irreparably

change the character of the land in question. The plaintiffs

have no recourse at 1aw or otherwise'

ff\rt.". w ,\a) 1
MURPHY & CURTTS

Origi'naI signed bYBY:4#4€-ry#
ATTORNIIY FOR PLAINTIFFS

BOX 70
CHoTEAU, MONTANA 59422

29

30

3l

32

ST T€
tvaLE{rx6 co
FeL$rA, roat?,

CL2256
Highlight



MEMO SUPPORTING NOMINAL BOND OR THE ESTABLISHMENT

OF NO BOND PENDING APPEAL
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IN THE DISTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF THE

STATE OF MONTANA, IN AND FOR THE COUNTY OF TETON

,r***rttrrttrtrrrrtf(rtrtrt2ttr?tt(*?t2tfr?trtzt*rt?trktrtttrtr*fs**?t?t**tr***?t*tttr*ttr.*?t***rt**:t

}.{EMO SUPPORTING NOMINAL
BOND OR THE ESTABLISHMENT OF

NO BOND PENDING APPEAL
IVIONTANA DEPARTMENT OF HEALTH AND )
ENVIRONI"{ENTAL SCIENCES; )
BOARD OF COUNTY CO},IMISSIONERS, )
TETON COUNTY, J.R CRABTREE, )
and R0BERT W. JENSEN, )
DEFENDANTS. )

* rr ts * ?t * tr * ?t rr fr ts :t rt tr t( ?t lt rr tr fc * rt * rt tr rt tr fr tr * rt * rt tt tr fs * ?t tr rf rr tr * * t( * t tt rt ?t tt rt tr tr lt zt tf :t rs ?t rt

THE COURT SHOULD NOT SET A BOND FOR

THE INJUNCTION PENDING APPEAL

Plaintiffs request in their motion that no bond or

other security be required for the injunction pending appeal.

Arrowleaf West involves tens of thousands of do1lars.

Plaintiffs are private citizens and a non-profit environmental

organization who seek adjudication and vindication of their

rights.
Although the matter of a bond with respect to the

maintenance of injunctive relief pending appeal in Montana

courts is not firmly established, federal courts have consist:

ently interpreted Rule 65 (c) of the Federal Rules of Civil

Procedure as requiring only noninal bonds in cases brought

under the National Envirorunental Protection Act.

In NRDC v. Morton, 33 F.Supp. 169 (D.C. Dist. 197L),
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19

20
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A. B. GUTHRIE, JR.; ALICE GLEASON;
KENNETH GLEASON; and MONTANA
WILDERNESS ASSOCATION,
PLAINTIFFS,

vs.

)\
,

)
)

23

24
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28

29

30

JI

JZ

the court ordered a bond of $100 instead of $750,000 for the

first rnonth and $2,500r000 for each nonth thereafter, as

requested by the government. The court noted "(t)he requirement

of nore than a nominal amount as security would ...stifle

the intent of the Act, since these three 'concerned private

organizations' would be precluded from obtaining judicial

MURPHY T CURTIS

L W OrFrcE

LARss BuLot|o

Ctsot€^u Xoxtrir



I

2

3

4

5

6

7

8

9

t0

il
l2

t3

t4

t5

t6

t7

IB

t9

20

2l

22

23

24

25

26

27

28

29

30

3l

32

STATE
PUBLISAIIG CO

review of the defendant's actions. "

In !!!,-,Ln.c". v. cot::*pflJttgigqgp__q€-"9rs. ,Algy, ssL

F.Supp 97,5 (D.C. L97L), a prelirninary injunction enjoining

the construction of a dam required plaintiff to post only a

$1.00 bond.

The thrust of the argument for the exercise of judicial

discretion under Rule 65 (c) in such cases was summarized by

two federal courts as follows:
(The court) cannot accept the proposition

that Rule 65 (c) was intended to raise virtually
insuperable financial barriers insulating the
agency's decision from effective judicial scru-
tiny." Powelton Civic Home Owners Assocation v.
D-epartn9nt 

"J*ggp;-284- 
F.- Supp. 80e (A. C . Pa.

96_8t .

Public policy ...mandates that parties in
fact adversely affected by improper administration
of prograns be strongly encouraged to correct
such errors The injunctive standards of
probability of success at tria1, irreparable
injury and balance of the equities provide protection
against frivolous actions." Bass v. Richar@,
q4e F. Supp. 478 (D.N.Y. 1971).-

It is by now commonplace that plaintiffs in NEPA actions

are entitled to injunctive relief upon posting a minimal

bond if the plaintiffs establish a P-Tillg {uSi-g case that

they may win on the merits. The folowing cases are illustrative.

In Wildelilg q:- SgSietI v. Hig\gI, 32s F. Supp . 422 (D. D. C.

L970) a preliniinary injunction was granted against the

issuance of right-of-way and special use pernits for the

Trans-Alaska Pipeline upon posting a bond of $100. In

S,S4.q-Lr v. V-oplg., 336 F. Supp. 836 (W.D. Wis . L971,) an in-

junction was granted prohibiting a sixteen mile highway

project without any securLty at all. In Environmenta 1

Defense Fund v. Co-Ur_: .q.{,"Flrg-i.g.esl:, 331- F. Supp. 92s

(D.D.C. L97L) a twenty-seven nile river channelization

project was enjoined upon posting of a $1.00 bond. In

Thornps,ol v. Fug*9g 3a7 F. Supp . L20 (E.D.Va. 1'971") a

prelirninary injunction was granted against the issuance of a
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special use permit for the }Iineral Ski Resort without any

discussion of a bond. Subsequently the case was reversed on

other grounds. The Cross-Florida Barge Canal, a project

which was one-third completed at the time suit was brought

was enjoined upon posting a $1.00 bond. Ei,"itgg,S+_qu]

Delgqgglylrdr -Inq. ". SS*:.I_.e"e!Ugt , 32s F. Supp . 72s

(D. D. C. L97L) . Irnposition of a $4. 5 million bond for an

injunction against construction of a najor addition to the

San Francisco Airport, or NEPA grounds ' was held to be

irnproper and the court ordered bond set at $1r000, in

Friends of The Earth v. Brinegar, 5l-8 F. 2d 322, (gth Cir.

1975). In Nar,qral Resources Defe v. @|, 355

F.Supp. 280 (E.D.N.C. 1,973), after previously requiring a

bond of $75,000 for an injunction:"ggdrinst- a river channelization

project until preparation of an EIS' where damages to

private landowners and to the government for deLay were

shown to amount to $159,000, the court fixed bond at $100.

In Naturql R.g:9llf,g-g:- Defe.Ir;g-.,-c-oslg,i!, LiLc.. v. Mg{-tglt 357

F.Supp. L67 (D.C.D.C. 797L), the government requested that

plaintiff be required to post bond of $750,000 for the first

month, to be increased to $2r500,00 per month thereafter for

an injunction against off-shore drilling on NEPA grounds,

and the court set bond at $fOO.

A $1.00 bond was required for an injunction stopping

constructlon of a flood control and river channelization

project involving potential damage from delay amounting

to as much as $+ge, 000 per year, in S-ta-tg- qf r.e1.-.B?:i1ey- v '

gorp-s g,f-Elgjlgg-er:, 4L1- F.Supp - Lz71 (N.D.Ala. L976) ' The

court stated that it was

unwilling to close the courthouse door in public
interest litigation by imposing a burdensome
security requirement on plaintiffs who otherwise
have st.anding to review governmental action.

-3-
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In Wgs-l VSrginia,LIighljln9s. .-QoJselyancJ" v. Isl.-qlnd

Creek Coal Co. 441 F. fr Zsz (4th Cir. 1971) a non-profit,
historic, scenic and natural preservation organization with

over two hundred members sought to enjoining a private company

from conducting nining, tinber cutting or road building

operations on certain federal forest lands without an EIS in

conpliance with NEPA. The District Court issued a prelirninary

injunction and set bond at $100, and on appeal the Court of

Appeals held that the District Court had not abused its
discretion.

In this connection, it should be noted that no security

was required in this action during the pendency of the

temporary restraining order in the District Court proceedings.

Furthermore, the Plaintiffs commit themselves to process

the present appeal in an expeditious manner. At the time

the plaintiffs moved for this injunction pending appeal,

they also filed their Notice of Appeal and ordered transcripts

for the District Court proceedings.

It is respectfully submitted that the Court should

grant the Plaintiffsf motion for an injunction pending

appeal and that no bond or other security be required.

Attorney for Plaintiffs
MURPHY q CURTIS
BOX 70
CHoTEAU, MoNTANA s9422
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T{URPHY C CURTIS

t tr oFFrcE

LtRsr Surloric

CiOlCAu l{ONiAxA

IN THE DISTRICT COURT OF THE

STATE OF MONTANA, IN AND

NINTH JUDICIAL

FOR THE COUNTY

I'AR I 4ts7ie

DISTRICT OF THE

OF TETON

A. B. GUTHRIE, JR.; ALICE GUTHRIE;
KENNETH GLEASON; and M0NTANA
WILDERNESS ASSOCIATION,
PLAINTIFFS,

vs.

MONTANA DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES; BOARD
oF couNTY coMMISSTONERS, TETON
COUNTY; J. R. CMBTREE; JAMES It{.
CMWFORD; and R0BERT W. JENSEN,
DEFENDANTS.

)
1
J
l)\)

)

)
)\)\)
)
)

N0. 40477

MEMORANDUM

STATEMENT OF'THE CASE

"Findings of Fact and Concl-usions of Law" filed by

the District Court on February 6, L979, state:

"The Court concludes that Plaintiffs I request for

an injunction should be denied.

LET JUDGMENT BE ENTERED ACCORDINGLY.''

DEFENDANTSI ARGUMENT

The Defendants argue that the Court's Findings, Conclusions,

and directive to 1et judgment enter accordingly do not

constitute a "judgment" within the meaning of Rule 54, IU. R.

Civ. P., which defines a judgnent as the "final deterrnination

of the rights of the parties". Absent entry of a proper

judgment, the Defendants contend, the Plaintiffs' Notice of
{

Appeal is premature and the Motion for Injunction Pending

Appeal should be denied. In support of this argument, the

Defendants cite several Montana cases for the proposition

that findings of fact and conclusions of 1aw are not a

judgrnent or order, but merely a statement by the court upon

which a subsequent judgrnent or order will be premised.

A Proper and Appealable Judgpent or Order Uas_Entered.

Rule 58, M. R. Civ. P. states:

.l
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"When the court directs * rs * that all relief be

denied, the clerk sha1l enter judgnent forthwith upon

receipt by him of that direction * rt :t.rr

Although denominated "Findings of Fact and Conclusions

of Lawrf, the District court clearly denied the Plaintiffs'
request for an injunction and so directed the Clerk of
court. under Rule 58, the clerk properly entered judgment

and issued the Notice of Entry of Judgment.

The Courtts conclusion denying the injunction and

directive to the clerk to enter judgnent, in a substantive

sense, constitute a final determination of the rights of the

parties. Rule 1,, M. R. App. Civ. P., perrnits an appeal fron
a "final judgrnent'r or an order dissolving an injunction or
refusing to grant an injunction. The courtts conclusion
that the injunction should be denied and directive to the

clerk to enter judgrnent accordingly was an order refusing to
grant an injunction within the neaning of Rule 1. The

Plaintiffts can, therefore, properly enter an appeaL. Under

the provision of Rule 58, no subsequent order or judgrnent

need be rendered to effect a final determination.

In essence, the Defendants are arguing that no ptopbt
judgrnent was entered nerely because the word I'Judgment" or

"Order" was not typed above the Court I s conclusion denying

the injunction and directive to the clerk. This argument

pLaces form over substance. Rule 60, M. R. Civ. P., provides:

"Clerica1 mistakes in judginents, orders or other parts
of the record, and in pleadings, and errors therein
arising from oversight or omission rnay be corrected by
the court at any tine of its own initiative or on the
notion of any party and after such notice , if dty, as
the court orders.tt

Furthermore, Rule 61, M. R. Civ. P., states:

'frt ,( tr no error or defect in any ruling or order or in
anytling done or ornitted by the court or by any of theparties is ground for granting a new trial or for
set,ting aside a verdict or foi vacating, rnodifying or

-2-
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otherwise disturbing a judgrnent or order, unless refusal
to take such action appears to the court inconsistent
with substantial justice. The court at every stage of
the proceeding must disregard any error or defect in
the proceeding which does not affect the substantial
rights of the parties."
Should the Defendants prevail in their argument, the

only result will be additionaL delay in the action. If the

findings, conclusions, and directive of the Court are viewed

only as a statement prelininary to entr)' of a judgment or

order, the status quo of the proceeding has not been affected

thereby, and the temporary restraining order remains in

effect until such time as a subsequent judgment or order is

entered. At that tirne, the Plaintiffs will have to file
another Notice of Appeal. The Court should acknowledge its
conclusion and directive denying the injunction as an

order, and ignore the inconsequential happenstance that they

were not inmediately preceded by the typing of I'Judgnent" or

"Order". Doing so will not adversely affect the substantial

rights of the Defendants "

The Defendants rely heavily upon the case of State

ex re1. Reser v. District Court, L63 P. l-149 for the proposition

that findings of fact and conclusions of law do not constitute

a judgnent. In that case, the district court judge filed
findings and conclusion, and the clerk of court thereafter

entered a judgment at variance with the findings and conclusions

upon motion of counsel. The Supreme Court noted that the

clerk acted rr* rc 't without any order or direction from the

Court or any further action by the judge thereof tr tr:trf.
'Reser at p. 1150. The Supreme Court added, "The proper

functions of the clerk touching the entry of judgment are

purely ministerial, and their valid exercise requires a

judgrnent which has been actually pronounced by the court'

not necessarily written or signed, or else a judgnent pronounced

by the 1aw as a necessary consequence of the facts established

-3-
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STATE
ru8LrSXrN6 CO
HEL€TA TOXT.

,t fs :tfr Reser at p. Ll_51.

In this case, there was an express written directive to
the clerk to enter a judgment in accordance with the Courtfs

conclusion that the injunction should be denied. No discretion
was left in the clerk of court.

''Does the District Court have Jurisdiction to Determine

That A,n Appeal'ab,le Judgmen! or' 0.rder latas Entered?

In Bryant Developrnent Association v. Dagel, 5jl_ P.Zd

1519, L320, the Montana Supreme Court reiterated:
tt:t rr :t jurisdiction passes from the district court

to this court upon service and filing of the

notice of aPPeal* * 2trf

In State ex re1. 0'Grady v. District Court, 202 P.

575, 576, the Supreme Court stated:

and

of

the

has

It2t t( * Appeal has been taken to this court by the

service and filing of notice and filing the required

undertaking (Section 7L00, Rev. Codes), and therefore,
to all intents and purposes, the action in which

the judgrnent appealed frorn, and the judgment

itself, was no longer in the court below, but

automatically was removed here and the lower court

thereby divested of jurisdiction over it. The

court below and the appellate court cannot exercise
jurisdiction at the sane tirne over the same judgrnent

fr * :t tl.

The Plaintiffs have filed and served a Notice of Appeal

the required undertaking upon appeal. Any determination

whether a proper appeal has been taken must be rnade by

Supreme Court itself, since jurisdiction at this tine
passed from the District Court.

In sununary, the language of the Court concluding that
injunction should be denied and directing the clerk of

-4-
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court to enter judgment accordingll, constitutes a judgnent

or order, not a finding of fact or conclusion of law. The

Defendants have room to argue otherwise only because the

Court t s conclusion and directive were not imrnediately preceded

by the typed word "Judgment" or "Order".

This onission is a mattel of forn only and does not affect

the substantial rights of the Defendants, The Court should

conclude that a proper and appealable judgrnent or order was

entered pursuant to Rule 58.

Should the Court rule in favor of the Defendants on

this issue, the Plaintiffs request that their notion for an

injunction pending appeal be considered a motion for injunction

pending entry of final judgrnent in order to preserve the

status quo prior to filing and service of a second notice of

appeal. Should the Court decide that it lacks jurisdiction

to rnake a ruling or take action to clarify or rehabilitate

the record, the Plaintiffs consent that their notice of

appeal be deened withdrawn. Provided, however, that following

the decision of the. Court and entry of a judgment or order

denorninated as such, oI other action, if 1tY, the Ptaintiffs

shal1 have and enjoy all of the rights of appeal set forth

in 1aw, as though the first notice of appeal had never been

served and^ withdrawn. Should the Court deterrnine that a

proper and appealabl.e judgnent or order was entered, the

Plaintiffs reaffirm their motion for an injunction pending

appeal.

Scope of Iniunction Requested on Appeal.

The Plaintiffs disavow any intention to expand the

scope of the injunction requested on appeal beyond that

prayed for in the pleadings and provided for in the tenporary

restraining order granted during the proceedings in the

District Court. The Plaintiffs are willing to modify the

-5-

.l



I

2

t

4

5

6

7

8

9

t0

ll
t2

t3

t4

t5

l6

t7

IB

t9

20

2l

22

23

24

25

26

27

28

29

,0

4"1

':.1

injunction requested on appeal to resolve any ambiguity in

this respect.

Have the Pla.int.iffs Made-a- Showing of lrrep4rable Injurv?

Although the Court has deterrnined in its findings of fact and

conclusions of law that the Plaintiffs will suffer no irreparable

injury should the injunction against the Defendants be

denied, the issue is substantial. The character of the land

cannot be restored and the socio-economic consequences of

developnent cannot be reversed after the fact. The injunction

pending appeal is needed to preserve the efficacy of

Supreme Court review should the ultimate decision on the

merits favor the Plaintif,fs.
CONCLUSIONS

For the above reasons, the Plaintiffs I Motion for

Injunction Pendi

DATED:,,

Y . CURTIS

ATTORNE FOR PLAINTIFFS

MURPHY q CURTIS
P. 0. Box 70
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CH0TEAU, MoNTANA 59422
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APn 2 1979

IN THE DISTRI T COURT OF THE NINTIT JUDICIAI, DISTRICT OF TNE STATE

OF I.IONTN|A, IN AND FOR fHE COUNTY OF TETON

. t I * I t t t ltt at a NO. 7118

Plalntiffe r

)

)

)

)

)

)

)

)

A. B. GIIIHRIE, JR. i ALICE
GTTTHRIEI KENNETH GLEASON; ANd.
MONIAI.IA I{ILDERNES8 ASgOCf ATION,

-\'3-

MONIANA DEPARTMENT OF HEALTH
AND] ENVIRONMENTAL SCIENCES; BOARD
OF coM!,[ssIoNERs, TETON

i dI. R. CRABTREEi JA}IES ltl.
; and ROBERT W. JENSEN,

Defendants.

wit

A!,TENDED

FINDINGS OF FACT

AlID

EONCLUSIONS OP IAII

Curtlgl the Defendant Montana Department of Health and

En tal Scienceg appearing by itg attorneysr Stan Bradehaw

a Sandra lluckelgton; Defendant Board of County eorunLssioners of

Te County appearlng by Lts attorney, Charles Josllmi and

Def ts Crabtr€€r Crawford, and Jensen represented by their
t yat Mllton Wordal and Michael Andergon. Plaintlffs renewed

motion to arnend the complaLntl the motl.on ttas granted. At

lf**il**tttti***

Thle action came on regularly for trial before the Court

t a Jury on April L2, 1978, the Plalnti'f,fe appearing in
and repreEented by their attorneys' Jameg H. Goetz and

end of the trlalr AprLl 18, 1978, partLes were ordered to file
sed findl.ngs of fact and conclusione of law wlthln thirty (30)

Based upon the evidence heard and the papers and documents

exhibits filedr the Court makes the followlng:

FINDINGS OF FACT

l. Plalntlff' A. B. GUTHRIE, JR., La a

resident of feton County, Dlontana.

2. Plalntlffg, ALICE and KENNETH GLEASONT owrl and oPerate

to the welt of propoeedranch approxlnatel.y one (fl nlIe

real property owner

-1-
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Arrowleaf Weat Subdlvlglon ln Teton County, Montana.

3. PlalntLff, MONTAIIA WILDERNESS ASSOCfATION, is a non-

proflt corporatlon organlzed and operatlng under the laws of the

Stata of Montana, dedl,cated to the promotl.on of wlldernegs areaE

and the advancement of environmental causes generally.

4. The MONTAI.IA DEPARTMENT OF HEALTH A}f D ENVIRONUENTAL

SCIENCES and the State of Montana ('Departmentn) ts the agency

charged with the duty of administering Montana laws relatlng to
sanltatlon ln 

"ntdlvtaions 
and water pollution, Sectlons 69-5001,

et seg.r R.C.M. 1947. The Department has a mandate under R.e.M.

L947 r Section 69-5005 to ensure, prior to approval of a proposed

subdivlsl.on, that there Ls an adequate nater supply (ln terms of

quallty, quantity, and dependability); and that adequate provieion

is made for servage and solid waste disposal. Under that sectionr

the Department adopted regulations, M.A.e. L6-2.14 (10) -S14340'
I

The Deparbment adopted regulatlons dealing with subdivlal.on revlew

Ln December, L972. Thoae regulations have been amended at least

three (3) tlmes eince: November 4, 19731 November 3, 1975i and

!{ay 6, L976. The last amendmentr !,lay 6 t L976, Ls not here

pertlnent becauee only mLnor changee were made. Nor Ls the

period between the inlttal enactment of the regulationg (Decemberr

Lg72l and the date of the flret amendment (Novenbet 4, 1973) here

relevant because no revLaw of the Arrowleaf West proposal took

place ln that perLod,

5. Arrowleaf West Subdlvlsion is a proposed subdlvlsion

located in Teton Countyr Montana, in the east one-ha1f of Section

33, the northwest quarter of Section 34, rownshlp 25 Northr Range

8 Weetl M.P.!{.1 contaLning approxLmately 149.25 acres and Lg

proposed to be divided into approximately thirty-aeven (37) lots
of between approxlmately two (2) acres to approxLmately 8.6 8cl€8.

The genaral locatlon of, the proposed eubdl,vlsion Ig approxinately

twanty-four (241 nLlee northw€Bt of Choteaur l.lontant. The

-2-
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Arrowl€af, !{egt subdlvlelon contemplates use of lndlvldual wellg

and lndlvldual septla systems wlth dralnflelde for each lot.
5. On or about February 22' 1975, the Depart$ent

rEcelved the tnltlal applleatlon of the Defendantg ilengenr

Crawford and Crabtree.

7, The formal appllcatlon for renoval of the sanitary

reetrl.ctions from the Arowleaf West subdlvlelon (Form gS 91--

Plaintlff's exhlblt 112) was executed by the developers on

January 61 Lg76) fff.a by the developers wlth the Department on

January !.3, L976, and the revlew fee was pald by the developers

to the Department on January L4, 1976.

8. The Department, in its review of the Arrowleaf West

subdlvieion, failed to requLre strict complLance with its regula-

tiong on numerous pol,nte ag fotlows I

a) Section 16-2.14(tO)-S1{340(4) M.A.C. requires that
a preliminary engLneerlng report with coEt estLmates
be preparea ior itl aubdivisLone over I0 lots. No euch
report was PrePared.

b) Section L6-2.14(10)-s14340(2) reguLres that a
suitable plat be submitted by the developer to the
Department, ehowing topography, draLnage laye, locatLon
of- sewage disposal-aystems lnd septLc tanks. None of
these t6ie aeiictea in the plat aiproved by the
Department.

c) Section L6-2.14 (10) -514340 (6) (v) regulres that
groundwater tests be rnade if there is any reason to
6elleve that groundwater wLll be wlthin ten (10) feet
of the ground-surface. t{hile some of Arrowleaf West lg
within ten (IO) feet of.the surfacer the developersl
application (Form ES 91, Plaintiffs' Exhibit *r2) did
not supply the requested information about the high
and lOw elevations of groundwater. Furthermore, !4r.
Al Keppner, an official of the Department' testified
that Lhe soll borings done in December of 1975 would
not reflect the high groundwater Levels which t*ould be
tikely to occur in the spring of the year.

d) section 16-2.14(10)-S14340(5) (d) requires that a
well of at least twenty-five (25) feet be drilled on
each subdivision, and that a hydrogeologlcal report
be prepared by an engineer verifying that there le
an iaeiuate quanttty of water. No well was drilled
on Arrowleaf Wegtr tlof, was a report submJ.tted.

e) secrion L6-2.14(10)-S14340(6) (c) (tv) requires that
at leaet one percolation tegt be done for each lot in
a propoeed eubdivlelon' therc are approxinately 35 lota

-3-
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proposed for Arrowleaf west, y€t t,here were only eixteen
(16) percolation teets done (Plalnttffer Exhlbtt *13c).
However, Keppner apparently walved thle requlrement !n a
Iatter of dlune L7, 1975 (Platntltfat Exhlblt 122, .

9. The Departnrent durLng the couree of lta revlew of the

Arrowleaf ttest gubdlvlgLon conducted and flled an l,nvestLgation of

the sl,te of the gubdivlglon ln Augugt, 1975, to determlne among

other mattere the degree of slopes.

10. The slowegt drandlown rate of the elghteen (f8) percola-

lnch per thirtytlon teets (wllfr sixteen /t67 results) was one (1)

( 30) ml.nuteg.

11. The sixteen (f6) soil boring tests on the site of the

Arrowleaf West subdivieion were conducted by llike Clasby to a

depth of ten (10) feet and groundwater was not encountered in any

of the tests. . I

L2. The developerer although aware of the frnPotable water

found ln the welle drllled on the l\rrowleaf East elte and although

awatre of the dry holee and unpotable water ln the tegt holes drtlled

on the Arrowleaf Eagt eLte, conveyed none of thls lnfonnation to

the Department or to offlclals of Teton County.

13. The Department, throughout lts revLew of the Arrowleaf

West subdlvlslon, was unaware of any well drllltng Ln the general

viclnLty of Arrowleaf gfest whlch reeulted ln either dry holee or

unpotable water because such Lnformati.on wag not eupplied to lt
by the developers. However, Ray Anderson, a well drillerr testified

that he did not know that potable water would not be available on

any of the lots ln Arrowleaf west. r

14. The well logs from l\rrowleaf East subdivision, Pre-

vlously approved by the Department, indicated that potable water

Ln adequate guantltiee had bee.n found in the area. .

15. On or about l,!ay ?. L976, the D€Partment completed and

clrculated copies of the Departmentrs preli.mlnary envlronmental

revLew on the Arrowleaf, Weet subdLvisl,on to Lnterested rnenbere of

3l^?t
tututxm6 co
xltttl roit -{-



I

l;

'2
3

4

5

6

7

I
I

l0

tl

t2

t3

l4

t5

t6

t7

t8

t9

20

2l

22

23

24

25

26

27

28

29

30

,l
32

nuii{*r

the public.

15. The preliminary environrental review indicated the

followlng:

a) That, the eubdLvision may have a detrimental ef,fect on

the migratory hablte of mule deer and bighorn sheep.

b)' That the flve (5) wells developed on the 320 acres were

deemed adequate evidence that a water eupply is available.
c! That soil proflle test holes and percolation tests lndi-
cate the'soila are euitable for on-slte Eewage dispo.sal and

that care must be exerclsed in locating drainfields on Lots 20

through 24 and Lots 26 through 30 in order to avoid the

steeper slopes.

d) That the proposed development will increase the re-
creational use of the greg, but due to the vastranpunt of
public landr the irnpact will likely be moderate.

L1. After ieeuance of the preliminary environmental reviewr' the

Department did no/t,receive further comment from the Fieh and Game

Department.

18. Section L6-2.2(2)-P2020 (Rule III) M.A.C. is a regulation of,

the Department which deals with the necessity of preparation of an En-

vironmental Impact Statement. Section 2 of that rule provides in part

as follows:

. . .If the pre.liminary enrri:onnental revisrv strcns a potential
sigrrificant effect on the hr.unan erlironnent, an Ernri:oruranta,l
Inpact Statsrent sfrall be prepared on that actior.

19. Section L6-2.2(21-P2020(3) also provides as follows:

The following are actions $trrictr norrnally require the prepara-
bion of an EIS: (a) the action rnay sigrrificantly affect envir-
onnental attributes reoognized as being erdangercd, fragile;
or in severely short supplyr (b) ttre action rray b eitlnr sigr-
nificantly grq^rth inducing or inhibitlng; or (c) the action
rnay substantlally alter envirsnental qrditions in terns of
quality or availabilitV.

20. On the basis of the preliminary environmental, review

and the comments on the prelJ.minary environmentaL review received

by the Department, the Department determined that an environmental

-5-
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lnpact atatement wa3 not neceasary under the Montana Environmental

Pollcy Act (sectLon 59-6501 et seq., R.c.[rl. 1947] for the Arrow-

leaf !{est subdlvlalon prlor to the llfttng of eanl.tary restrl.ctiong.
21. Thatr otl or before dlune 6, L976, the Department issued

a certifl.cate uhlch approved the plat, plana and speclfications
of the Arrowleaf t{est suMlvlgion and renoved sanl.tary restrictione
from the subdlvlsLonT and the certiflcate contaj.ned the followLng

condltlong whlch hrero lrnposed by the Departmont to protect the

guallty of watei ln the vlclnlty of the gubdlvLsion:

THAT the lots sLzes as indicated on the plat to be filed
with the county clerk and recorder wlII not be further
altered wlthout approval, and,

THAT the lots shall be used for single-famlly dwellings,
and,

THAT the individual water system will conslst of a
drllled welI constructed in accordance wlth the criteria
establlshed ln tr!,AC L6-2.f4(fO)-S14340 to a rninlnum of
30 feet, and

TIIAT the lndlvidual sewage disposal systems wtll. consist
of a septlc tank and subsurface dralnfield of such size
and capacity as set forth ln MAC L6-2.1{(10)-5143{0, and,

THAT each subsurface drainfield shall have a minimum
absorptlon area of ,160 gquare feet per bedroom, andr

THAT the bottom of the dralnfleld shall be at leaet
four (4) feet above the water table, and,

THAT no sevrage disposal system shall be constructed
within 100 feet of the maximum highwater level of a
100 year flood of any stream, Iake, watercourser ot
irrlgatlon dltchr and,

THAT plans for the proposed water and individual sewage
systems will be reviewed and approved by the Teton
County Health Department before construction is started,
and,

THAT no structure requiring domestic water supply or
a sewage disposal system shall be erected on Lot L2,
and,

THAT the developer shall provide each purchaser of
property with a copy of plat and said purchaser shall
Locate nater and/or selrage facillties in accordance
therewith, andr

THAT instruments of transfer for thie property shall
contain reference to these conditions, and,

IHAT departure f,ron any crlterl,a set forth ln l{AC

-6-
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L6-2.14(10)-sl{gaO /6tc7 when erectlng a structure and
appurtenant facllltleg-l.n gald suHlvLsLon Ls grounds
for lnJunctlon by the Departrnent of Health and Envl.ron-
mental ScLenceg.

22. That teatlrnony of Dr. Donald R. Relchrnuth lndlcated

he made only two (21 vlsltg to the elte of the Arrowleaf West

subdlvlslon, dld not perform any chenlcal anatrysls of soll or

eubsurface water, dld not perform a soll proflle analysls, and

did not perform any percolatlon tests, groundwater testsr or any

other subsurfaie lnvestigatLon.

23. That Dr. Relchrnuth was unable to state that the sub-

dlvision would result J.n groundwater contamination.

24. That ReLchmuthrs testimony did not preclude avall-
ability of an adequate area on each lot in the Arrowleaf l{est,

aubdivieion for location of.a septic tank system and dralnfield

whlch met the requlrenents of the rules pronulgated pursuant to

the Sanltatlon tn Subdlvisione Act.

25. That A1 Keppner testifled that lift stations can be

utilized in senage disposal aystems and such utllization l,g not

prohibited by the Sanltation tn Subdtvl.giong Act and ruleg

promulgated pursuant thereto. -

26. That the conditions placed on the Arowleaf gfest

euHivision by the Department of Health and Environmental Sclencee

in its certificate provlded that lndividual water and sewage

disposal systems instiilled in the subdivision must meet the

requirements of the Sanitation in Subdivision rulesr and must be

reviewed and approved by the Teton County Health Department

before construction of the systems.

27. That the reguirement of each subsurface drainfieldrs
absorptlon area stated Ln the Departmentrs certlfLcate exceeded

the mlnlmum requlrements of Bulletln 332, April 1969r Table III
for the elowest absorptJ.on rate of the eighteen percolation tegts.

28, The area contaLnlng Arrowleaf v{eat is wtthtn the

:ltta
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boundarl,es of an area tentatively deslgnated by the United State8

Flsh and lflldltfe Service ag crltical grlzzly bear habltat under

the Federal Endangered Specles Act.

29. There have been approxLmateLy three (3) to four (4)

slghtlngg of the Northern Rocky MountaLn Wolf wlthln an

approxlmate ten (f0) mlle radlus of the proposed gubdlvlsl.on.

Th€ Northern Rocky Mountaln Wolf i.g llgted as an endangered

specles under the Federal Endangered Specles Act.

30. other wlldltfer such ag mountain goats, elk, and deer,

freguent the general area ln the vlclnity of Ariowleaf ltlest

subdlvision.

31. There is no evldence to show that'the actions of. the

Teton County Conrnissionera brought about any irreparable inJury

to the pLaintiffe, to the Montana Wilderness AssocLation or

lndlvidual members of the Wilderneaa Associatlon. Plaintiff,s

failed to show the danages, if aDY, are dlstlngulshable from any

lnJurles to the publtc aenerally.
32. On June 30, 19?5r ttl appllcatlon for approval of the

Arrowleaf West prell,mlnary subdlvlslon plat wac made to the Teton

County Plannlng Board by Robert Vf. Jensenr one of the partnerg

in the subdivisLon.

33. On July 1, L975, the Teton County Planning Board

published a ncittce of a public hearLng on a prelimlnary plat for

the Arrowleaf West subdivisi.on, The hearlng notice was for a

hearing to be held on the 19th day of Augustr 1975, at the

Courtroom in Choteau, Montana, at 7:30 orclock P.M.

34. The Teton County Planning Board caused a notice of

the sald hearing to be rnailed by registered letter to certain

people, including landownera |n the area of the proposed gub-

dlvl.sl,on.

35. That, although the Plaintiffs Guthrie and Gleason

appeared at the hearlng of the [eton Cognty Planning Board on

:tl?t
rulusHnc co
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August 19, 1975r they dld not ralse any guestion about any lack

of notLce of the hearing or any authorlty of the PlannLng Board

to hold a hearLng on behalf of the Defendant Board of County

Comml.ssl,onera of Teton County. The Montana !{llderness Socl.ety

dld not appear at the publlc heartng.

36. On Auguet 9, 1975r rt 7:30 o'clock P.M. In the Court-

room ln the Teton County Courthouse, the Plannlng Board held a

hearlng on the proposed gubdivlsLon known as Arronleaf Westr

durlng whlch tHere was a substantLal amount of publlc disapproval

of the subdivleion.

37. In a letter dated October L4, I975r John R. Nauck,

secretary of the Teton City-County Planning Board, indicated to

Defendant Jensen thag the Arrowleaf West Preliminary Plat was

approved by the Teton City-County Planning Board subJect to the

conditiong set forth in the Septembet 2, 1975 mi.nutee of the

Board and subJect to the approval of the ES 9l form by the

Department.

38. The Montana SubdivlElon and Platting Act, SectLon 11-

3859 et se-q, R.e.M. Lg47, requLreg that a governing body of a

county must, prior to approval of a subdlvisLon appllcatlonr ftnd

that the subdivision as proposed ie Ln the publtc interest and

shall lssue'written flndings of fact that weigh itemized crLteria

relating to the public interest. OD January 19, 1976, the Board

of County Commissioners of Teton County considered the approval

of Arrowleaf Weet eubdivision and dict not make written findings

af fact at that timeT although the evidence indicates the Board

dld consj.der the criteria set out in Section 11-3865(4), R.C.l{.

L947.

39. On September 20, 1976, the Board of County Commissionerst

Teton County, made and entered written findings which weighed the

criteria set forth ln Sectlon 11-3865(4) ' R.c.M. L947, and ordered

that the ml,nutes of the meeting of January 19, 1976, be anended to

-9-
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approve the prelLminary plat of Arrowleaf West eubdivision.

Fron the foregolng FINDINGS OF !'ACT, the Court nakes the

followlng r

CONCLUSIONS OF LAW

l. That all flndlngs of fact strted above which rnay be

etated as conclugl.ons of law are J.ncorporated lnto thege con-

cluslone of law by thts aeetl.on.

2. That the rules implementlng the Sanltatlon ln Sub-

divlgion Actr dectton 59-5001 99 seq. R.C.M. 1947, are aids to the

exerclse of the lndependent discretlon of the Department of

llealth and Environmental Sciences andr ln both language and

purposel permit the Department to require substantial compliance.

3. That the action of the Department of Health and Environ-

mental Sciences in reviewing, approving and tifting the sanitary

reetrictions from the Arrowleaf West subdivl,sLon, and in J.mposlng

conditione to protect water quall,ty was Ln compliance with the

SanLtation in subdivlsion Act, SectLon 69-5001 gg gg. R.C.M. l9{7'

and ltg implementlng rules.

4. That the Arrowleaf hlest gubdivlsion wlll not injure

the plaintif fs ln any of the followLng partl'culare:

(1) water pollution;
(2'l lose of aesthetic values;

(3) loss of recreatlonal values;

(4) damage to the area for the sultabllity of the

operatlon of a dude ranch; or

(5) other economic, personal, and aesthetic consequence8

of the Arrowleaf West subdivision.

5. That the revidw, approval. and lifting of sanitary res-

trictions from the Arrowleaf West subdivision by the Department of

HeaLth and Environnental Sciences complied with the requirements

of, the lbntana Environrnental Policy Actr Section 69-6501 99 g.g.

R.C.M.7 1947.

iftfa
tual||xlro corllt|r tilt
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6. That the decision of the Department of Health and En-

vironmentaL sciences that an environmentaL impact statement was

not required is reasonable and consistent with the lbntana En-

vironrental Policy Act and its implementing rules.

7. That the action of the Department of Health and Envir-
onmental Sclences in reviewing, approving, and Iiftlng the sani-

tary restrictions from the Arrowleaf West subdivision is not a

major etate action slgnificantly affecting the guality of the human

environment. 1

8. That the review and approval by the Department of Health

and EnvironmentaL sciences of the Arrowleaf West subdivision com-

pliee In both spirit and letter with the requirements of Article II,
Section 8, of the 1972 Constitution of Montana.

9, That the Arrowleaf West subdivision wiLl not cause the

Plaintiffs to suffer irreparable injury and damage.

10. That the Plaintiffs have failed to prove harm or damage

by the Defendant Department of HeaLth and Environmental ScienceE

in lta approval of the Arrowleaf West subdivision.

11. That the evidence before this Court and the law warrant

Judgment generally in favor of the Defendantg and against the

Plaintiffs.
12. Section 11-3866' R.C.M. 1947, requires that a governing

body or its authorized agent or agency hold a public hearing on a

preliminary pJ.at. The hearing by the Teton County Planning Board

on the Arrowleaf West subdivision met the requirement of the section.

13. The Teton County Planning Board is the authorized agent

or agency for the governing body, the Teton Corrnty Board of County

Conmissioners.

14. That the prerequisite notices of the hearing were given

aE required by Section 11-3866, R.C.M. L947.

15. That the only issues properly raised by PJ.aintiffsr

complaLnt ln respect to the Defendant Board of County Commissionerg

-11-
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is whether or not a public hearlng was held as required by law on

the prellminary.plat of Arrowleaf West aubdivieion after the re-

quired notlce. The Defendants obJected to any evidence beyond the

scope of the complalnt. The Plaintiffs sought to go beyond the

Bcope of the complalnt in regard to the basis for the Defendant

Boardr g approval of the subdivisl.on. The obJection J.s well founded

and the Court ought not conglder any of the.evidence beyond the

scope of the complaint.

15. rhai had plaintiffs taken issue with the method the

Defend,ant Board, used in weighing the criteria set forth in Section

11-38661 R.C.M. L947, the Court concLudes that the proper Procedure

would have been for P1'aintiffs to al.lege and prove that the Defen-

dant Boardts actions lcere fraudulent or so arbitrary as to anount

to a clear and manifest abuse of discretion. State ex rel Bowler

v. Board of Commissionbrs of Daniels County, 106 Mont. 25L' 76 P.zA
]

648.

L7. The Court cannot conclude as a matter of law that the

Defendant Boardts actions Ln approving Arrowleaf West subdivislon

were contrary to the law. The courts are without power to inter-

fere with the discretionary actions of a board within the board's

authority. State ex rel Bowler v. Board of Commissioners of

DanieLs County, aupra. The actions of the Board of County Comrnis-

Eioners in approvj.ng the Arrowleaf West subdivision were within

the discretion of the Board as a matter of law.

18. The Defendant Board has legal authority to amend its
minutes and the Boardts Amendment of September 20, L976, to the

ninutes of January 19, L976, is within the power and authority of

the Board and is in aII respects Proper.

L9. Section 11-3866 Ql '. R.c.M. L947, requires a governing

body to approve, condit,ionally approve or reject a preliminary

plat wlthin sixty (60) daye of ite presentation unless the

subdivider consente to an extension of the review period.

:t^rt
ruau3hfro co
Natti^ torf
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Subsection (4) of Section 11-3856 is unclear on any time limit for
the ieeuance of written flndings of fact. The Court concludes that

a subdivider can consent to any extension of time for the review

proceas by the County governing body. In this ca8€7 the time

lnvolved was not contrary to Section 1I-3866(21.

2A. The Plaintifffs argument is with the effects of
subdivision, regardless of the legality of the approval. The

Plaintlffte testimony on the effects of the subdivision on

Plaintiffs has'to do with the subdivision, regardl.ess of the

procedure invoLved in the approval of the subdivision by the

governing body of Teton County. Therefore, the Court cannot

conclude the plaintiffs have suffered damages or injury as a re-

sult of the Defendantst actions. The Court concludes that

Plainiffs have not demonstrqted irreparable harm.

2L. Section 93-4204.Lr R.C.M. L947, evidences to the Court

an intent by the legislature that members of a citizens grouP

must show an injury which is distinguishable from an injury to the

public aenerally to obtain injunctive relief. The Court concludes

that the Plaintiff lbntana Wilderness Societyr did not meet this
burden. The Court cannot conclude that any lnJury would be

suffered by the Montana Wilderness Society or its members that is
distlnguishable from an injury to the public generally. The

general public hae the eame rights in the area aE that of Plaintiffs.

The Court concludes that Plaintiffsr request for an injunction

should be denied.

LET JUDGMENT BE ENTERED ACCORDINGLY.

March, L979.DAIED this &day of

5TATf
aJaU3NilO CO
rlfia rofrt
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III THE DISTRICT COURT

STATE OF MONTANA

;$rg.x*

OF THE NITITH

, JN AND FOR

16 f$ t9 r(. t€ t( tE

JUDICIAL DISTRICT OF THE

THE COUNTY OF TETON

* * r€ n rF No.711g

t

2

5
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5
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7
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I
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I2
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I4
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16

L7

A. B. G{JTHRIE, JR. ; ALICE
GLEASON; KENTIETH GLEASON: and
MONTANA I.I]LDERNESS ASSOCiRITOI,I,

plainti ffs ,

-vs-
MONTANA DEPARTMENT OF HEALTH
{ry- ENVIRONMENTAL SCIBNCES ;BOARD 0F cOuNTY COMMISSTONERS,

TTI9I c0uNrY; J. R. cnssiREn;'
JAMES M. CRAWFORD; and ROBERTI,{. JENSEN,

' 
/,,,, .

- Vr' t*t rYln *ihd

JUDGFlENT
)

)

)

)

)

)

)

The Court having made

Conclusions of Law herein anci

Judgment be entered herein in

Defendants.

ti l( * * f& tt li t6 t6 ft zri t* t& ti fr ri

Findings of Fact and

having directed that a

accordance therewith;
Good cause shown:

rr rs ORDERED that plaintiffs r request for an
injunction herein be and the same is hereby denied.

DATED this ZgLh day of March , 1979.

,1 |

f,W L_L 
-g;4"22---F?,S U' 4&'

$ sr e-,.; J-y; {,si

^ FFfl,f:i"
JInzu.a r,.rP'.n, rf,zg

*-&-),an*nr*rdr*x-pn -- -

ftkfu-** {a'r.,e'**v
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IN THE DISTRICT COURT OF THE NINIH

STATE OF MONTANA, IN AND FOR

il t t t't t t I t I I

A. B. GUTHRIE, JR. i ALICE
CLEAS0N; KENNETH GLEASON; and
MONTANA WILDERNESS ASSOCIATIoN,

Plalntl ffs ,

-VS-

MONTANA DEPARTMENT OF HEALTH
AND ENVIRONMENTAL SCIENCES;
BoARD 0F COUNTY CoMMISSIoNERS,
TETON COUNTY; J. R. CRABTREE;
ROBERT M. CRAWFORD; dnd ROBERT
hl. JENSEN,

THE

'APn

JUDICIAL DISTRICT OF

THE COUNTT OF TETON

t t t t No. 7118

MEMORANDUM

Defendants. )

)

*rrrr*i*rr.**rrr
There ls confusLon as to whether a Judgmenb has

actually been entered ln this caae. To ellninate the

confuslon the Court has entered a document thab denled the

request for a permanent lnJunctlon. Counsel for defendants

ought to flle a new notlce of appeal to be certain iheir
appeal ls protected. See RuIe 59(9), M.C.A. Then, the

matter can be deemed submltted wlthout further arguments.

The next question w111 be: What type of an injunctlo
pendlng an appeal ought to be granted? Obvlously, bhe

ocasslonal sale, the type not covered by the Montana

Subdivislon Ac!, ought not be restrained. Nor should a sale

of the entire premises in one block. Nor should plaintiffs
be restrained fron leasing the premises for grazing purposes

or campJ.ng, The inJunction, Lf any, granted pending the

appeal, ought not exceed the scope of the injunctlon
requested ln the complalnt. Counsel. shall subnlt to the

Count pnoposed lnJunctlons pendlng the appeal no laten than

(,1.-l=3ffit4
l,\^tA i.,1 , t41'9
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Aprtl 5t 1979.

The Last questl.on ls the amount of bond pending the

appeal. Plalntlffs have already posted a FM HUNDRED

DOLLAR ($500.00) bond. Mr. Jensen has testlfled they have

offered the property for sare for $soo,boo'oo, but bhe offe

has not been accepted. Further offers for lndividual lots
have been made bo the developers in the amount of $641250.0

Perhaps a bond in the amount of FM HUNDRED DOLLARS

($500.00) ls nomlnal, but on the other hand, the developers

do not plan furtherisales or deveLopnent uncil the appeal

1e flnished.
Counsel has until Aprtl 5, 1979, to ftle obJectlons

to tbe amounb of bond. .

DATED thls 29tb day of March, 1979.
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IN THg DISTRICT COUNT OF THE NINTH JUDICIAL DISTRICT OF THE

STATE OF MoNTANA, IN AND FoR THE CoUNTI 0F TEToN

t t t t t t t t rr | | I rt I No, 7118

A. B, GUTHRIE, JR.; ALICE )
GLEAS0N; KENNETH GLEASON; and
MoNTANA WILDERNESS ASSoCTATIoN, )

Plalntlffs, )

)-V8-

MONTANA DEPARTMENT OF HEALTH }
AND ENVIRONMENTAL SCIENCES; BOARD
0F couNTY C0MMISSIONERS, TEToN )
COUNTY; J. R. CRABTREE; JAMES
M, CRA}{F0RD; and ROBERT l.I. JENSEN, )

Defendants. )

*tffitttrttltltl

ORDER

Good cause shown,

IT IS ORDERED that

certaln Language fnon the

hereln be and the same ls
DATED thts 29Ch day

defendantfs motLon to strlke
Courtts supplenental nemorandum

hereby granted.

of March | 1g7g. l

<,trd,-
TCT JUDGE

ffi*
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lr. 4/3/so

TO:

FROM:

RE:

MEMO

Arrowleaf West Subdivision, Part III
Sandi Muckelston

Telephone Conyersations With Various Parties on March 
.|9,'|980

9:00 a.m. - Returned numerous calls to Jim Goetz and discussed

the Department's response to his letter dated l4arch 
.|0, 1980. I told Jim

that as far as the Department was concerned, the ut'ilization of previous'ly

accumulated data and the review of hypothetical futurist'ic application for
certification of the Sanitation:in Subdivisions Act has no relevancy, in
my opinion, to the determination of whether or not the case of
A.B. Guthrie, Jr. et al. vs. the Department of Health et al. is moot.

The subdivision plat upon which the case was premised has been vacated as

he indicated in his letter. Since his case in controversy rested upon the

Departnent's review and action regarding the subdivision noted in that p]at'
it seems clear that the vacation of the plat negates any further action that
the Department could possibly take in regard to the application for
subdivision approval. Furthemnre, it seems highly inequitable that he

would request the Department to refuse to use data that had been accumulated

in this matter that may be quite relevant to a future application if the

Department determines that the data is valid and satisfies the requirerents

of the Sanitation in Subdivisions Act and the rules implementing that act.
Requiring the Department to make such an agreement to begin from scratch,
i n fact, contradi cts the typi ca'l cri t'i ci sn of app'l i cants who bel 'i eve the

state requires inrnense duplication in its review efforts. He indicated that
he understood the Department's position. In fact, he admitted that his sole
purpose in nnking the request was to keep the case alive for review by the

Montana Supreme Court. My response was that it was not legitimate on the

part of a governmental agency funded by taxpayers' funds to engage in or

negotiate the advancement of his own personal preference.'

I also indicated that the Court should not undertake the review of a

hypothet'ica] futuristic case or controversy and, in my judgnpnt, had no

jurisdiction to undertake such a review. His response was it aided iudicial
economy. I responded that judicial economy js not served if an application
is never filed in the future in relation to the land previously described as



Amowl eaf West Subdi vi s ion .

He brought up the issue of costs and indicated that there had not been

timely filing of a bill of costs in District Court, I responded that the
Department had not reviewed that situation; however, their position on it
would certainly be'influenced by his advancement of an appeal in this case

regarding issues that we thought were specious.
He indicated that he would review the fil,e following our conversation,

nake his final decision on whether or not he thought the case was moot, and

would notify rre within the next few days of his conclusion.

9: I0 a.m. Called Ed Casne and reported the substance of my

conversation with Jim Goetz. I indicated to Ed that I had told Jim that
if he were to yoluntarily dismiss the appeal, w€ would probably resolve to
his satisfaction the issue of the costs of the proceeding. Ed told me he

had no prob'lem with us dropping the bill of costs if Goetzo in fact, does

dismiss the appeal.

ll:.|5 a.m. Contacted the Clerk and Recorder of Teton County

who indicated to me that her suggested procedure in relation to a vacated
plat and in relation to the certificate of approval of that plat would be to
stamp the certificate of approval with a statement such as: "Plat Vacated -
Certificate Invalid." She also indicated during the course of our

conversation that another plat regard'ing the land in the former Arrowleaf
West Subdivision had been filed. I asked her and she agreed to send me the
Petition for Vacation, the Resolution of the County Connrissioners granting
the Petition, and the rpst recently filed-filed plat.

jw



JAMES H, GOETZ

WILLIAM L. MADDEN. JR.

GOETZ & MADDEN
ATTORNEYS AT LA\^/

522 WEST MAIN STREET
BOZEMAN, MONTANA 59715

April 3, L979

r\rl
\.;J 'J ' -."k P.o. Box rs2z

'*i . *"J - AREA coDE 406
\^.t\-' TELEFHONE sa7-O6tA

APn
5 Ezb

Jr., et aI v. ltlontana
Heal-th and Environmental

aI No. 4047L

RE:

Dear Judge McPhillips:

In compliance with your Order of }4arch 29, itgTg ' I have
redrafted. a proposed Order for an Injunction Pending Appeal.
In doing so I have attempted to limit the application of the
injunction to the issues rai-sed by the Complaint and to meet
the meaning of your Order of l,larch 19 , L979,

P1ease note that I have placed an alternative section at
the end of the Order whereby the injunction is granted either
with no bond or with nominal bond in the amount to be specified
by you.

In further compliance with your Order I am also sending to
the Clerk of the Court a new Notice of Appea1 in order to protect
our Appeal on this matter.

Thank you for your patient cooperation on this matter.

tbnorable R. D. I.{cPhillips,
District Judge
Toole County Courthouse
Shelby, Montana 59474

JHGlpam

cc: Stan Bradshaw
Greg Curtis
Larry Juelfs
Michael Anderson

s)FTeIy, np*tq=
Attorney for Plaintiffs

A.B. Guthrie,
Department of
Sciences, €t
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DATED rhis ? t{L aay of Aprir , rg7 s .

CHURCH, HARRIS JOHNSON & WILL

BY:
ICEAEL B. ANDERSON

3O2 Northwestern Bank Building
P. O. Box :.645
Great Falls, Montana 59403

Attorneys for Defendants
CRABTREE, CRAWFORD & JENSEN

Certificste o[ Service

tiorris, Johnson

,.'502 Notrhw"ltern Bonk
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OBJECTIONS TO BOND PENDING APPEAL
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IN THE DTSTRICT COURT OF THE NINTH
JUDICIAL DISTRTCT OF TFIE STATE OF MONTANA,
IN AND FOR THE COUNTY OT TETON

A. B. GUTHRIE, JR. i .
ALICE GLEASON i
KENNETII GLEASON; and l
MONTANA WILDERNESS NO. 4047L
ASSOCIATION 1 3

OBJECTIONS TO BOND
Plaintiffs, : PENDING APPEAL

vs. :

IUONTANA DEPARTMENT OF HEALTH AND 3

ENVIRONMENTAL SCIENCES; BOARD OF
COUNTY COMMISSIONERS, TETON COUNTY; 3

And J. R. CRABTREE, JAMES M. CRAWFORD,
ANd ROBART W. JENSEN, ?

Defendants. 3

COME NOW defendants J. R. CRABTREE, JAMES M. CRAWFORD, and

ROBERT W. JENSEN, and object to the proposed bond pending appeal-

reconmended in the Memorandum of this Court dated March 29, irg7g.

The bond currently posted before the Court is only security
for defendants' costs on appeal under Rule 6 of Montana Rules of
Appellate Civil Proced.ure. Ng bond is presently posFeg as an

undertaking to secure defendants' for damages.causgd by.the stay
of entry of judgment of the District Courit" At the hearing on

the motion for injunction pending appeaL on March 6, L979,

defendant ROBERT IU. JENSEN testified that the value of the property
was estimated at $300r000; provided, that the property could be

sold in its subdivided. state. The attached Affidavit of !,Ir. ilensen

indicates that the defendants have received a bona fide offer of
$200'000 for the property in it.s present state. Bond in an amount

no ress than this difference in varue of the land. of $100,000

is reguested by defendant,s. Accordingly, defendants object to bond

in any lesser amount.

citrt FILL3, torTtrt^ 1.
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IN THE DISTRICT COURT OF
JUDTCIAL DTSTRICT OF THE
IN AND FOR THE COUNTY OF

THE NINTH
STATE OF MONTANA,
TETON

A. B, GUTHRIE, JR.i
ALICE GLEASON;
KENNETH GTEASON' and
MONTANA WILDERNESS
ASSOCIATION,

NO. 4047L

DEFENDANT J. R. CRABTREE,
JAMES M. CRAWFORD, and
ROBERT W. JENSENIS
OBJECTIONS TO INJUNCTION
PENDING APPEAT

Plaintiffs, l

vs. :

II4.ONTANA DEPARTT]{ENT OF HEALTH AND :
ENVIRONMENTAIJ SCIENCES' BOARD OF
COUNTY COI,II4ISSIONERS, TETON coUNTYi .
and J. R. CRABTREB, JAMES M. CRAWFORD,
and ROBERT W. JENSEN t 7

Defendants.

COME NOw DEFENDANTS J. R. CRABTREE, JAMES M. CRAWFORD, and

ROBERT W. JENSEN, and move the Court for its Order that there be

no injunction pending appeal.

The grounds for this motion are that. these defendants have

been enjoined, from proceeding with final development and sale of
lots from Arrowleaf West since the t.emporary rest,raining order was

issued by Judge Bennett at the commencement of, plaintiffsl suit on

August 24 ' Lg77. Although this Court has now denied. the injunc-
tion requested, no Order granting these defendants their costs
pursuant to Sections 25-10-101 and L02, M.C.A. and

without granting defendants' their costs pursuant to section
27-L9-4O6. ,M.C.A. on dissolution of a temporary

restraining order.

Having suffered such an extended period of unlawful restrainL,
these defendants should be free to pursue the completion and sale
of their project free from further interference and in accordance

with the prat approved by the Teton county commissioners, the
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Department of Health and Envj.ronmental sciences, and this court.
Defendants contemprate no further significant construction

incorporation of the ArrowLeaf west subdivision site--the roads
are virtualry complete. The pubric is ampry protected from any
harm resulting from installation of, sanitary facilities by reason
of the conditions imposed in the Department of Health,s approval.

rn the alternative, and only if the court grants an injunc-
tion pending appeal, such injunction should be limited strictly
to development and sale or lease of rots in reliance on the
subdivision ptat in question which was the subject of ptaintiffs'
compraint. Defendants have received plaintiffs' proposed

injunction pending appear, and take issue with a broad injunction
from subdividing the land in that such breadth would prohibit
resubmitting the proposed subd.ivision plat or another proposed plat
for approval in accordance with the regulations. Defendants should
be free from limitation or burden from any injunction not dependent
upon the plat previously filed or the certificate previously lifting
sanitary restrictions. Any enumeration of approved activities
other than those dependent upon the subject matter of the lawsuit
would serve only to restrict the rights of defendants with the
Lawful and proper use of their land. The injunction proposed by
defendints would certainly includer €rs an example, resurvey of the
property by way of replat requiring new subdivision approvalr
division of the land in a manner which is not forbidden by or
governed by the provi-sions of the subdivision and pratting Act
and the sanitation and subdivisions Act, plus individ.ual use such
as farming, ranching, or 1easing.

The j"njunction, if any, should be as follows:
That defendants J. R. Crabtree, James M.Crawford and Robert W. Jensen be enjoinedpending plaintiffs' appeal from thi; Court,sjudgment dated tttarch i9, lg7g, from anysubstantial alteration of the Arrowlea? Westsubdivision site or from sare or rease of rotsencompassed by, subdivision of land dependerrt

2,
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upon or in furtherance of the subd.ivision
as depicted in the plat filed July 22,
1976 in the records of the Clerk and Recorder
of Teton County.

Nothing in this Order sha1l be construed to
Limit any use or disposition of this land
by defendants Crabtree, Crawford and Jensen
which would be permissible if said plat and
the related Certificate of the Department of
Hea1th lifting sanitary restrictions had not
been approved and filed, includitg, but not
limited to, vacating said plat and voLuntary
withdrawal of said Certificate.

' llRespectfully submitted this +W day of April, Lg7g.

302 Northwestern Bank Building
P. O. Box 1645
Great Falls, Montana 59403

Attorneys for Defendants

Cerfificste of Service
ilrir lr to ccrrify rhor tho forcgolng wsr
duly rcrvcd bt moli upon opportng orror-
nayr of rcco_9

|*i{4i'{;:;;"'Wr
Ctrurctr, Horrb.-lptrnron 
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te-*7-- 
....../1 a a "4, Jr*_*

P.O. 8ox l6.ti . Grcor fotb, ilI 59403
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INJUNCTION PENDING APPEAL
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IN THE DISTRICT COURT OF THE NINTH

STATE OF MONTANA, I}J AND FOR

*r(****

A. B. GUTIiRIE, JR. i ALrCE
GLEASON; KENI.IETH GLEASON;
ANd MQNTANA WILDER.NtrSS ASSOCIATIOI{,

ilPn 5 t97g

JUDICIAL DISTRICT OF THE

THE COUNTY OF TETON

**?t

No. _4_O_+JL_5

6
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g
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. ).1

Plaintiffs,

-VS_

I4ONTANA DEPARTMENT OF HEALTH
AND ENVIROIiITENTAL SCIENCES;
BOARD OF COUNTY CO}lIqf SSIONERS,
TETON COUNTY; J.R. CRABTREE;
ROBERf M. CRAWFORD; and ROBERT
bl. JENSEN,

Defendants.

INJUNCTION PENDING APPEAL

Plaintiffs have filed their Notice of Appeal in this

action, and have moved for an injunction pending appeal.

Upon due considerations, plaintiffs' motion for in-

junction pending appeal is granted. All defendants, their agents

employees and assigns sha}], during the pending of the appeal

of this matter be enjoined frorn subdividing the land which is

in question.in this action. By "subdividing" this Court means

that action cannot be taken to create or effectuate a

"subdivision" within the meaning of subdivision as defined

in Sec. 76-3-103 (15) M.C.A. Defendants are not enjoined

from making an occasional sale or other division of land,

so long as such division of land is exempted from the application

of the I'lontana Subdivision and Platting Act, Sec. 76'3-101 et.

seq. M.C.A. Nothing herein shall be construed to deny defendants

or their assigns the right to lease saicl land or camp on it or

to se1l it outright j-n one Parcel.

Defendants, their employees, agents and assi9trS, are

further enjoinocl from selling subclivi-Cecl lots (withirr thc nteaning
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of subdivision as set forth in the Montana Subdivision and

Platting Act and from taking actions to modify physically the

character of the land, water courses, trees, vegetation and

other natural- attributes of the said land in connection with

or contemplation of subdivision of the said l-anC.

This injunction shall be in effect d.uring the pend.ency

of the appeal.

(No bond shall be required of Plaintiffs. ) (A nomimal

bond of $ sha1l be required to posted by Plaintiffs.

DATED this day of April, L979.

R. D. l4cPhi-lli-ps, District rTudge



RE-NOTICE OF APPEAL



JAtvtES H. GOETZ

WILLIAM L, MADDEN. JR

P.O. BoX t322
AREA CODE 406

TELEPHONE 5A7.06'A

GOETZ & MADDEN
ATTORNEYS AT LAW

522 V\|EST MAIN 5TREET
BOZEMAN, MONTANA 597T5

April 5, Lg79

Sincerely, 4

" 
17. {"

t' ,/'''/trt " t'7

1

2

I
r)

4

a)

6

7

8

I

)
)-VS-
)

MONTANA DEPARTMENT OF HEALTH )
AND ENVTRONI{ENTAL SCIENCES, )

*[pR c $79

Nina Greyn, Clerk
Distri.ct Court
Teton County
Choteau, IUontana

Dear Miss Greyn:

Re: No. 4447L

P1ease file the enclosed Notice of Appeal in the
above entitled matter. AIso enclosed for filing is a
copy of Plaintiffs proposed Order for Injunction Pend.ing
Appeal. Thank you for your trouble in this matter.

/
James H. Goetz

JHGlpam
enclosure

cc: Stan Brad.shaw
Greg Curtis
Larry Juelfs
Michael Anderson

NOTICE OF APPEAL TO THE SUPREIIE COURT OF
THE STATE OF MONTANA FROM A JUDGIqENT

-OR ORDER. OF THE DISTRTCT COURT

IN THE DTSTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF THE

STATE OF I4ONTANA, IN AND FOR THE COUNTY OF TETON

*******

A.B. GUTHRIE, JR.; et a1r I
i Re-Notice of Appeal District

Plaintif f s, i Court 
,No 

- 4047r
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NOTICE OF APPEAL TO THE SUPREI"IE COURT OF
THE STATE OF MONTANA FROM A JUDGIUENT

OR ORDER OF THE DISTRICT COURT

IN THE DTSTRICT COURT OF THE NTNTH JUDICIAL

STATE OF }4ONTANA, IN AND FOR THE COUNTY

*******

A.B. GUTHRIE, JR.; et aI,
Plaintiffs,

DISTRICT OF THE

OF TETON

Re-Notice of APpeaI District
Court No. 4047L

L979.

Z & I{ADDEN
.O. Box L322

522 W. llain

-VS-

MONTANA DEPARTMENT OF HEALTIT
AND ENVTRONI{ENTAL SCIENCES,
et dI,

Defendants.

Notice is hereby given that A.B- Guthrie, Jr-, et al'

Plaintiffs above-named, hereby renew the Notice of Appea1

previ-ously filed. in this action on February 14, l-979 to the

Supreme Court of the State of Montana from the final Order

and Judgment and Findings of Fact and Conclusion of Law entered

in this action on the 5th and 7th days of FebruarY, J.g|g, and

from the Amended Findings of Fact and Conclusions of Law entered

by the District Court on March 29, Iglg and from the District

Court's Order of March 29, 1975 denying injunctive relief to

the plaintiffs and from any judgment filed or to filed pursuant

to said Orders.
tj

DATED this \ri'aaY April,of

i

for Plaintif

CL2256
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APR 01979
IN THE DTSTRICT COURT OF
JUDICIAL DTSTRICT OF THE
rN AND FOR THE COUNTY OF

THE NINTH
STATE OF MONTANA,
TETON

A. B. GUTHRIE, JR.;
ALICE GLEASON;
KENNETH GLEASON' and
}IONTANA WTLDERNESS
ASSOCTATTON, .

plaintiffs,

vs.

}IIONTANA DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES; BOARD OF
COUNTY COMMISSIONERS, TETON COUNTY;
and J. R. CRABTREE, JAMES M. CRAWFORD,
And ROBERT W. JENSEN,

NO. 40471

AFFIDAVIT

0 day of April, L979.

(enifiisfe of Service

Defendants.

STATE OF MONTANA)
3 ss.

County of Teton )

ROBERT w. JENSEN' being f,irst duly swornr on oath deposes

and says;

1. That he is one of the defendants in the above-captioned

cause;

2. That the defendants have recently received a bona fide
offer of $200r000 for the purchase of the Arrowleaf West subdivisi-on
site for purposes other than subdivision;

3. That he has previously testified that the value of the
Arrowleaf WesL subdivision site as subdivided land, is no less than
$300,000.

DATED this 4 day of April r L979.

SUBSCRIBED &

(NOTARIAL SEAL)

SWORN to before me

Notary
Residing at:

this
!0o'-

My Commission

U,
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NOTICE OF ENTRY OF JUDGMENT
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IN TIIE DISTRICT COURT

STATE OF MONTANA,

THE NINTH JUDICIAL

AND FOR THE COUNTY

DISTRICT OF THE

0F TETON

OF

IN

A.B. Guthrie, Jr.; Alice Gleason;
Kennetir Gleason; and ilontana
I'lilderness Assoctalignl. 

_^

_vs- Plaintiffs,

Montand Department of Heal th and
Environmental Sciences; Board of
County Conmissioners; Teton Count;r;
J.R._ Crabtree; James l,[. Crarvford;
and Robert l,l, Jen;Ellnr.nrr.

APN 
T;

N0. 71 18

tg?g

-,19L?

-'rV

* * * * * * * * *.* * * * * * * *

NOTICE OF ENTRY OF JUDGMENT

*****************

to

12th .day of APt '11 , 197 9 .

Copies To: Larry Juelfs
Teton County Attorney
Choteau, Montana 59422

Steven G. Brolvn
Department of Health
9th and Roberts
Hel ena, l4ontana 59601

Peter Meloy
Horsky Block Building
Helena, Montana 59601

James Goetz
Attorney At Law
Box 1322
Bozeman, :\lontana 59715

puty

Gregory Curtis
Attorney At Law
I{urphy & Curti s
Choteau, l'lontana 59422

tli ke Anderson
Church, Harris, Johnson
Box 1645
Great Falls, Mt. 59401

L.--Stan Bradshaw
Legal Division
Depart. of Health'
9th and Roberts
Helena, l'lontana , 59601.

. 
', 

,1., 
:l

; ,'.
,,,-',; i'i
.i",t*t

1,,11:.,1;iii.

rt, .r.;i,171,.

,'{ilti+

' 0LERK \

n
DEFUTY OLENI

Pursuant to Rule 77 (d), Montana Rules of Civil Procedure,

notice is hereby gfven that judgment has been rendered and filed in
the Office of the Clerk of District Court, Teton County, on the

llthday of March ,1979 .

A copy of the Judgment rendered and filed has and is attached

this Notice"

DONE this

Nina Stapel

I'linth Judicial District
Teton County
State of ,l4ontana

CL2256
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IN THE DISTR.ICT COURT OF

STATE OF MONTANA,

JUDICIAL DISTRICT OF

THE COUNTY OF TETON

?k*

TT{E NINTH

IN AND FOR

******

THE

A, B. GUTHRIE, JR.; ALICE
GLEASONT KSNNETII GI'EASON;
and MONTANA WILDERNESS ASSOCIATION,

' Plaintiffs,

-VS-

MONTANA, DEPARTMENT OF HBALTH
AND ENVIROI{IVIEi{TAL SCIENCES ;
BOARD OF COUNTY COMMTSSTONERS,
IETON COUNTY; J.R. CRABTREE;
ROBERT M. CRAWFORD; and ROBERT
W. JENSEN,

{vlAY 1 7 1e7g

No.4047t
"..-,"-+1--

,''\',.\, il 7lttr

FI LED

Defendants.
CLERK

ffiffir c{.IH;

INJUNCTION PENDING APPEAI,

Flaintiffs have filed their Notice of Appeal in this

act.ion, and irave moved for an injunction pending appeal.

Upon due considerations, plaintiffs' motion for in-

junction pending appeal is granted. A11 defendants, their agents

employees' and assigns shall, during the pending of the appeal

of this matter be enjoined from subdividrng the land whi,ch is

in question in this action. By "subdividingn this Court means

that action cannot be taken to create or effectuate a

"subdivision" within the meaning of subdivision as defined

in 9ec. 76-3-103 (15) M.C.A. Defendants are not enjoined

from making an occasional sale or other division of land,

so long as such division of land is exempted from the application

of the Montana Subdivision and P1ata1"n Act, Sec. 76-3-101 et-

seg, M.C1A. Nothing hereln shall be construed to deny defendants
faor their assigns the right to -Lease saad land or camp on it or

to sell it outright in one parcel.

Defendants, their employees, agents and assighs, are

further enjoined from selling subdivid.ed lots (within the meaning

/;\
#+.t+.-

*Xd:r"4 "
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of subdivision as set forth in the Montana $ubdivision and

Platting Act and from taking actions to modify physically the

character of the land, water courses, trees, veEetation and

other natural attributes of the said land in connection with

or contemplation of subdivi-sion of the said land.

This injunction shal1 be in effect during the pendency

of the appeal.

(No bond sha1l be required of Plaintif fs. ) (A nornimel

bond of $ 1,.r, , i shall be required to posted by Plaintif f s.

DATED Ihis day of April , L979.3'ol*

-l-+--.--'(:>+uy Zt*rr

STATE OF MONTANA )T SS"couNTY oF TETON" I

t h6 c''', cer:if'/ that ih3 instrument to whir n
this c€rl.i.iicate-is afiixed is a true correct and
corr:pa.cC cbr. oi h. o. q n:l on file in the office

Deputy Clerk

Cleik of Court, Teton County,
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NOTICE FOR EXTENSION TO TRANSMIT RECORD



JAMES H. GOETZ

WILLIAM L. MADDEN. JR.

I

P.O. B()X t322
AREA CQDE 406

TELEPHONE 587.06IA

GOETZ & MI\DDEN
ATTORNEYS AT LAW

522 WEST MAIN STREET
BOZEMAN, MONTAN^A 597t5

May 21, L979

my r$ re79

Honorable Thomas Kearney, Clerk
Montana $upreme Court
State Capitol
Helena, Montana 59601

Re: 
3; l;"iff":*'"ili,il*l*i"I=;"T:*:1""1":i:'*El.
appeal from the DistrLct court of the.Ninth JudicialDistrict in and for the county of Teton. Teton
County No. 4047L

Dear Mr. Kearney:

I am counsel for Plaintiffs-AppeilJants in this matter whichis being appeared, from the Nintrt ;Lbi"ial District in Teton county.I wP9 just informed last week that the court reporter would beunable to have the transcription of the trial dbne within the40 {ly" -allocated. for transmission of the record. since r wasnotified too l?t" to get a timel-y motion into the District Court,r.3P filing this motion with the Montana supreme court in compliincewith RuLe 10 M. R. App. civ, p. please briig this-rnotton to theattention of the Court,

Thank you for your cooperation on this matter.

Sl,ncereLy,

& MADDEN /,

7[r%
Goetz

JHG:ble
cc: Michael B. Anderson

Stan Bradshaw
Larry Juelfs
Greg Curtis

CL2256
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Tf
4.t

t'*,

A. B. GUTHRIE, JR. i ALICE GLEASOIT];
KENNETH GLEASON; and MOIiTANA
WTLDERNESS ASSOCIATTON,

Plaintiffs and Appellants

-vs-

i'lOiriTAr\A DEPARTMENT OF HEALTH AND
ENVIRONIIENTAL SCIENCES; BOARD OF
COUi'iTY COilIIISSTONERS; TETON COUNTy;
J- R. CRABTREE; JAIvIES M. CRAWFORD;
and ROBERT W. JENSEN, )

)-
**:k******:t****

Defendants and Respondents.

* Jr * * * * * * * :t * * * * * * :k * *

coMEs Now the plaintiffs-Appellants, by and through
their counsel of record. and move the court for an order granting
them an additional 90 days, until the 2lst day of August, Lg7g,

to transmit the record on appeal Lo the supreme court.
This motion is made pursuant to Rure 10 of the M. R.

App- Civ. P. The reason this motion is not made to the District
court, is that more than 40 days have elapsed since the filing
of the Notice of Appeal. Therefore, und.er Rule 10(c) M. R. App.

Civ. P., this motion is adCressed to the Montana Supreme Court.
The ground for this motion is that, it is impossible,

due to causes beyond the control of Plaintiffs, for the record
to be transrnitted within the statutory period of 40 days since
t.he Notice of Appeal. This is because the court reporter has

notified Plaintiffs that he is unable to have the transcript of
the trial prepared wi-thin said 40 days. said court reporter
states that he will need at Least the additional 90 days within
which to prepare the transcript. Ptaintiffs were only notified
of such inability to complete the transcript during the week

previous to this motion

wherefore, plaintiffs respectfully submi_t that there
is gcod cause for the extension of time r,vithin vrhich to prepare

the transcript and submit the record to the Montana supreme court

ll,
I l4-', q-r

lli.iry'

'if 
"

it

ti

sr{lg
e-&
?***

No-

Motion for Extension
to ?ransmit Record

Ninth Jud"iciaL Distric
(Teton County) No. 404

IN THE SUPRE}IE

*************
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Dated this 21st day of May, L979.

GOETZ & MADDEN
P. O. Box L322
Bozeman, Montana 59 715

CERTIFTCATE OF SFRVTCE

- '- ,(LThis is to certify that on the L/ *d.ay of
L979 a copy of the foregoing Motion for gmsion
Record was mailed,, postage prepatd, addressed as foll_
the attorney of record for Defendants and Respondents:
Michaer B. Anderson of church, Harris,, Johnson and wirliams,
Box 1645, Great FalLs, Montana 59401; Stan Bradshaw, Legal
Divl.sLon, Department of Health, gth and Roberts, Ilelena,
l4ontana 59601; and Larry Juelfs, T
Montana 59422.
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IN THE SUPREME COURT OF

********rt********

A. B. GUTHRIE, JR. i ALICE GLEASON;
KENNETH GLEASON; and MONTANA
WILDERNESS ASSOCIATION,

PlaintLffs and Appellants

-vs-
MONTANA DEPARTI,IENT OF HEALTH AND
ENVIRONI4ENTAL SCIENCES; BOARD OF
COT NTY COMMfSSIONERS; TETON COUNTY;
J. R. CRABIREE; JAMES M. CRAWFORD;
and ROBERT W. JENSEN,

Defendants and Respondents.

*******************

OF MONANA

rt**********

No.

Motion for Extension
to Transmit Record,

Ninth Judicial Distric
(Teton County) No. 4047

********rb***rt

that there

to prepare

Supreme Court.

TATE

**
S

*

)
)
)
)
)
)
)
)
)
)
)
)
)

*

THE

**

COMES NOW the Plaintiffs-Appellants, by and through
rl i

their counsel of record, and move the court for an order granting

them an add.itional 90 days, untiL the 21st day of August, L979,

to transmit the record on appeaL to the Supreme Court.

This motion is made pursuant to Rule 10 of the M. R.

App. Civ. P. The reason this motion is not made to the District
Court, is that more than 40 days have eS.apsed since the filing
of the Notice of Appeal.. Therefore, under Rule 10(c) M. R. App.

Civ. P., this motion Ls addressed to the Montana Supreme Court.

The ground for this motion Ls that, it is impossible,

due to causes beyond the control of Plaintiffs, for the record

to be transmitted. wLthin the statutory period of 40 d.ays since

the Notice of AppeaL. This is because the court reporter has

notified Plal.ntiffs that he is unable to have the transcript of
the trial prepared within said 40 d.ays. Said, court reporter

states that he wiLl need at Least the additional 90 days within
which to prepare the transcript. Plaintiffs were only notified

f such inability to complete the transcript during the week

previous to thLs motion

Wherefore, Plaintiffs respectfully submit

is good cause for the extension of time within which

the transcript and submit the record to the Montana
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Dated this 21st day of May, L979.

GOETZ & MADDEN
P. O. Box L322
Bozeman, Montana 59 715

CERTIFTCATE OF SFRVTCE

- '- ,(LThis is to certify that on the L/ *d.ay of
L979 a copy of the foregoing Motion for gmsion
Record was mailed,, postage prepatd, addressed as foll_
the attorney of record for Defendants and Respondents:
Michaer B. Anderson of church, Harris,, Johnson and wirliams,
Box 1645, Great FalLs, Montana 59401; Stan Bradshaw, Legal
Divl.sLon, Department of Health, gth and Roberts, Ilelena,
l4ontana 59601; and Larry Juelfs, T
Montana 59422.
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IN THE SUPREME COURT OF THE

*********

A.B. GUTHRIE, JR.; ALICE GLEASOI{;
KENNETT: GLEASON; ANd MONTANA
WILDERNESS ASSOCIATION;

Plaintiffs and Appellants,

-t=-.

MONTANA DEPARTMENT OF HEALTH AND
EWIRONI4ENTAL SCIENCES; BOARD OF
COUNTY COIIMISSIONERS; TETON COUNTY;
J.R. CRABTREE; JAI4ES M. CRAWFORD;
and ROBERT W. JENSEN,

STATE

***
OF

**
MONTANA

No. 14816

AUG Z,; lglg

Defendants and Respondants.

ORDER

Upon l.Iotion of Plaintiffs-Appellants, and good cause

appearing therefore, the ltotion to Extend the tjrne in which to

file the recgrd with the Montana Supreme Court is granted.

. plaintiffs-Appeallants sha1l have to and including

the 20th day of October, 1979, in which to file the record on

appeal

DATED this $f-aay of August, L979-

AUG2 t t97g
-''tl, -t.,t 

" , 8. -.Kooony
gL :'i'{i .'i: S1";FTREME COUfr
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IN THE SUPREME COURT OF TIIE

************

A.B. GUTHRIE, JR.; ALICE GLEASON;
KENNETH GLEASON; ANd IT1ONTANA
V.TILDERNE SS ASSOC IATION,

STATE

***
OF MONTANA

****

Plaintiffs and ApPellants,

-t=:

MONTANA DEPARTI4ENT OF' HEALTT: AND
EIWIRONMENTAL SCIENCES; BOARD OF
COUNTY COMMTSSIONERS; ITETON COUNTY;
J.R. CRABTREE; JAMES IVI. CRAIdFORD;
and ROBBRT WL JENSEN,

AUG 21 1979

No. 14816

Defendants and Respondents.

MOTION FOR EXTENSION TO TRANSMIT RECORD

COITIES NOI{ the Plaintiffs-Appellants, by and through

their counsel of record, and move the Court for an order granting

them an additional sixty (60) days, until the 20th day of

October, 1979, to transmit the record on appeal to the Supreme

Court.

This Motion is made pursuant to RuIe 10 of the M.R.

App. Civ. P. the ground for this motion is that, it is impossibl

due to causes beyond the control of Plaintiffs, for the reeord

to be transmitted within the statutory period of forty (401 days

since the notice of appealr or within the ninety (901 day ex-

tension period heretofore granted through the 2lst day of August,

1979. Such extension was granted by the order of the Court on

I{ay 22, 1979. I'his is because the Court Reporter has notified

Plaintiffs that he is unable to have the transcript of the trial

prepared by August 2I, Lglg. Plajntiffrs counsel, since August

2nd, 1979, has made diligent attempts to contact said Court

Reporter by telephone. ASrproximately ten (IO) attempts were

made between August 2nd, 1979 and August 20th, L979 to contact

said Court Reporter. None of the attempts rvere successful-. He

finally reached said Court Reporter on August 20th, L979. He
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was informed that the Court Reporter was approximately half

finished with the transcript and that the said Court Rdporter

requested an extension of another sixty (601 days within which

to prepare the transcript. An affidavit was requested by

counsel of said Court Reporter, Bill May. uilt Itiay indicated

that he would prepare an affidavit and send it directly to the

Montana Supreme Court in view of the lateness of the request.

Whereforer orr the basis of the present motion' and

on the basis of the affidavit to be sent to the Supreme Court

directly by said Court Reporter, Bill May, Plaintiffs-Appellants

respectfully submit that there is good cause for the extension

of time within which to prepare the transcript and submit the

record to the Montana Supreme Court.

DATED this 20th day of August, L979.

GOETZ & MADDEN
P.O. Box 1322
Bozeman, Montana 597I5

CERTIFICATE OF SERVICE

This is to certify that on the 20th day of August,

L979, a copy of the foregoing Motion for Extension to Transmit

Record was mailed, postage prepaid, addressed as follows to

the attorney of record for Defendants and Respondents:

Michael B. Anderson of Church, Harris, Johnson and Williams,

Box 1645, Great Falls, Montana 59401; Stan Bra<lshaw, Legal

Division, Department of Health, 9th and Roberts, Helena, Montana

59601; and Larry Juelfs, Teton County Attorney, Choteau, Montana

59422.

By:

-2-

CL2256
Highlight



1

2

3

4

c

6

I

8

I
10

11

12

13

't4

15

16

77

18

19

20

2l

22

23

24

25

26

27

28

29

30

31

32

IN THE SUPREME COURT OF THE STATE OF MONTANA

* *.* * * * * tr * * * * * * * * * * rt * * * * * * * * * * * * * *

A. B. GUTHRfE, JR.; ALfCE GLEASON;
KENNETH GLEASON; and MONTANA
WILDERNESS ASSOCIATION,

PLaintiff and Appellants

-vs-
MONTANA DEPARTMENT OF HEALTH AND
ENVIRONI{ENTAL SCI'ENCES; BOARD OF
COIJNTY COMMTSSIONERS; TETON COUNTY;
J. R. CRABTREE; JAlvlES M. CRAWFORD;
and ROBERT W. JENSEN,' Defendants and Respondants.

*******************

No.

ORDER
Nl.nth Judicial District
(Teton County) No. 4047L

********itc**'re

filed pursuant

appearing therefore

file the record

and including the

record on appeal.

, L979.

Justice

Upon Motion of PLaintiffs-Appel-lants

to Rule I0 M. R. App. Civ. P., and good cause.

the Motion to Extend the time within which to

in the Montana Supreme Court is granted.

Plalntiffs-Appel-Iants shall have to

2Lst day of August, LgTg in which to file the

DATED this day of
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IN THE SUPREME COURT OF THE STATE

OF MONTANA

A. B. GUTHRIE, JR.r ALICE GLEAS0N; KENNETH
GLEAS0N; and M0NTANA WILDERNESS ASS0ClATl0N,

Plainti ffs & APPeI lants,

-VS-

MONTANA DEPARTMENT OF HEALTH E ENVIRONMENTAL
SCIENCES; B0ARD 0F COUNTY COMMISSI0NERS' TETON
COUNTY; J. R. CRABTREE; JAMES M. CRAWFORD;
RoBERT W. JENSEN,

Defendants & .Respondents'

STATE 0F MoNTANA,
County of Pondera

AFF I.PAV I T:

SS")
)

W. J" MAY, being fi rst duly sworn undet oath, deposes
and says:

That he is the Official Court Reporter for the
Judicial District of the State of Montana, in and
Cornties of Teton, Glacier, Pondera, and Toole;

That he is currently preparilg thg Transcript.on AppealThat he is currently preparlng thg lranscrlpf, on APPq

in the above entitled lause. That the transcript record
is voluminous and will total approximately 70q pageso
That because of the press of official duties in the four

""unti.s of the Ninth Judicial District and a busy fall
i"uit schedule he has not been able to complete the- recor

"n-ipp""i to Jate and wi I I 
- 
not be abl e t9. 

-do, 
to-ti-t!i l-!!i-i*u'E"i.nJ"a for preparation ?nd transmi ttal ?I_!h" recotime extendgd fOf pfepafatlOn ano Ira1l>llll LLcrr L,r Lrl

on appeal, whi ch t'ime' wi I I expi re October 2O, 1979;

That because of a heavy jury calendar scheduled in the
Ninth-Juaicial District f6r-th6 months of 0ctober, Novemb

",a 
0.""*b"r, 1979, affiant deems i t necessary that Ih"iirl i"i pr6paralion and transmittal of the Transcript on

Appeal be'extended to December 2O, 1979;

Ninth
for the

the
dil
uti
the

That this affidavit is made in good. faith-!o protect
interest of the appellant herein; that aftlant wl | |

iqently pursue preirbration of said record and fully
lize the'time ei<tehAea to accomplish fully cornpleting
record on appeal.

t/

SuescRlBED and
0ctober, 1979.

sworn to before me this 12 day of

Notary Publ ic for the State' of
residing at CPonad, Mo!tana;
My Cornmission exPires 0ctober

Sarah M" Rowe
Mon

2, I

f,3r

CL2256
Highlight

CL2256
Highlight



a

1

2

3

4

c

6

I

8

I
10

11

72

13

t4

15

16

17

18

19

20

2l

22

23

24

25

26

27

28

29

30

31

32

A.B. GUTHRIE, JR.t ALICE GLEASON;
KENNETH GLEASON; and I4ONTANA
I^TILDERNESS ASSOCTATION,

-vs-
IIIONTANA DEPAR.TMENT OF HEALTH A}TD

ENVIRONTVTENTAL SCIENCES; BOARD OF
COUNTY COMMISSIONERS; TETON COUNTY;
J.R. CRABTREE; JA},IES }T. CRA$IFORD;
and ROBERT W. JENSEN,

IN THE'SUPREME COURT OF THE STATE OF

**************

Plaintiffs and Appellants,

}[ONTANA

No. 14816

ord.er granting

day of

Defendants and ResPondents.

MOTION T'OR E.XTENSION TO TRANSMIT RECORD

COMES NOW the Plaintiffs-Appellants' bY and through

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

{tg,, ,l c: lglg

their counsel of record, and move the Court for an

them an additional sixty (601 days, until the 20th
J

December, 1979, to transmit the record. on appeal to the Supreme

Court

This Motion is made pursuant to Rule I0 of the l{.R.

App. Civ. P. The ground for this motion is that, it is impossibl

due to causes beyond the control of Plaintiffs, for the record

to be t,ransmitted within the statutory period of forty (40) da q

since the notice of appeal t ot within the one hundred fifty (150)

day extension periods heretofore granted through the 20th day of

October, lg7g. Such extension was g:ranted by the order of the

Court on May 22, L979. Second extension was granted by the

order of the Court on August 2L, 1979. The pl:esentnptiqr is necessary

becrause tl€ Court Reporter has no,tified Flainttffs that he is rnabLe to have

the transcript of the trial prepared by October 20, Lg7g. The

Affidavit of Court Reporter Bill May in support of this Motion is

attached hereto.

wherefore, on the basis of the present motion, and on

the basis of the affidavit of sariil Court Reporter, BiIl May,
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Plaintiffs-Appellants respectfully submit that there is good

cause for the extension of time within which to prepare the

transcript and submit the record to the Montana Supreme Court.

DATED this 
-AUay 

of October , i-lglg.---'-

GOETZ & MADDEN
P.O. Box 1.322
Bozeman, Montana 59715

CERTIFTCATE OF

This is to certify that on the 15th day of October, L979 '
a copy of the foregoing Motion for Extension to Transmit Record

was mailed, postage prepaid, addressed. as follows to the attorney

of record for Defendants and Respondents: Michael B. Anderson

of Church, Harris, Johnson and Williams, Bo* L645, Great Fallsr

Montana 59401; Stan Bradshaw, Lega} Division, Department of
,

Health, 9th and Roberts, Helena, Montana 59501; and Larry Jue1fs'

Teton County Attorney, Choteau, Montana 59422
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IN THE SUPREI.,IE COURT OF THE

*******?t*

A.B. GUTHRIE, JR. i ALICE GLEASON;
KENNETH GLEASON; and i'IONTAIitrA
WILDERNESS ASSOCIATION ;

Plaintiffs and Appellants,

-vs-
MONTA}IA DEPARTI4ENT OF HEALTH A}TD
ENVIRONMENfAL SCIENCES; BOARD OF
COUNTY COIIII{ISSIONERS; TETON COUNTY;
J. R. CRABTREE; JA},IES M. CRAWFORD;
and ROBERT W. JENSEN,'

Defendants and Respondents.

/l -.( l,u)

STATE

***

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

OF MONTANA

No. 14816

0cT J : rcng

Upon Motion of Plaintiffs-Appellants fil.ed pursuant

to Rule 10 M.R. App.Civ.P., and good cause appearing therefore,

the Motion to Extend the time within which to file the record

in the Montana Supreme Court is granted.

Plaintiffs-Appellants shall have to and including the

20th day of December, 1979 in which to file the record on appeal.

DATED this flrliluay of ocrober , Lglg.

Frank l. Haswell

F{{-nD
nr "' * 71979

*",r;;',J; 

"f;(!,ryu
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STATE OF MONTANA, )
County of Pondera )

on or about December 20, 1979;

That this affidavit is made
the interest of the aPpellant
di I igently pursue preParation
uti I ize the time extended to
record on appeal.

Subscribed and
December,, 1979.

N THE SUPREME COURT OF THE STATE OF MONTANA

A. B. GUTHRIE, JR"' ALICE GLEASON; KENNETH
GLEAS0N; and MONTANA WILDERNESS ASSOC{ATl0N,

Plaintiffs & APPeI lants,

-VS-

MONTANA DEPARTMENT OF HEALTH T ENVIRONMENTAL
SCIENCES; B0ARD 0F cOUNTY cOMMlsSI0NERS, TETON
COUNTY; J" R. CRABTREE; JAMES M. CRAWFORD;
R0BERT W. JENSEN,

Defendants & Respondents"

AFF IDAV IT:

ss"

sworn to before me thi s I I th day of

ara . Rowe

W. J. MAY, being first duly sworn under oath, deposes
and says:

That he is the official court Repor:ter for the Ninth
Judicial District of the State of Montana, in and for th
Counties of Teton, Glacier, Pondera, and Toole;

That he is currently preParing the Transcript on Appg
in the above' enti tled tai.rse. fhat the transcript record
is voluminous and will total approximately 800 pages-of
testimony; that because of the press of official duties
in the f6ur counties of the Ninth Judicial District and
a heavy jury calendar affiant has not been able to com-
plete trr6 record on appeal !o 9"q., and 11ll_i?!_b:_ableto do so within the t'ime extended for preparation and
transmi ttal of the appeal record, which time wi I I expi re

That because of the jury cases, equity cases, -anl law
and motion days scheduled in the four counties of the
Ninth Judiciai District for December, 1979 through Febru
1980, affiant deems it necessary that the ti.me for prqp:
aration and transmi ttal of the apPeal record be extended
to February 15, 1980;

in good faith to protect
herein; that affiant wi I I
of said record and ful IY

Notary Public for State of Montana,
residing at Conrad, Montana; _

My Commlssion expires October 2,1
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fQ'/'
! | lrt,

rj;.-tL:-

IN THE SUPRETTE COURT OF THE

*:h*******

A.B. GUTHRIE, JR.i ALICE GLEASON;
KENNETH GLEASON; aNd I4ONTANA
WILDERNESS ASSOCTATION,

Plaintiffs and. Appellants,

-vs-
!{ONTAI.IA DEPARTITENT OF HEALTH AND
ENVIRONI\IENTAI SCIENCEST BOARD OF
COUNTY COTMISSIONERS; TETOII COUNTYT
J.R, CRABTREE; Jtur[ES M. CRAWFORD;
ANd ROBERT W. .JENSE}I ,

Defendants and Respondents.

ST

1k

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ATB OF MONTA}IA

**

No. 14816

I{OTTOI{ FOR EXTIINSTON rO TRANSMTT RECORD

COMES IlOirI the Plaintiffs-Appellants , by and through

their counsel of record, and move the Court for an order grant-

ing them an add,itional sixty (60) days, until the l5th day of

February, 1980, to transmit the. record on appeal to the Supreme

Court.

This l.lotion is made pursuant to RuIe 10 of the 14.R. App.

Civ. P. fhe ground for this motion is that, it is irnpossible' d

to causes beyond the control of Plaintiffs, for the record to be

transmitted within the statutory period of forty (40) days since

the notice of appeal or within the two hundred ten (210) day

extension periods heretofore granted through the 20th day of

December, 1979. An extension was granted by the order of the

Court .on ltIay 22, 1979. Ansecond extension was granted by the order

of the Court on August 2L, Lglg. Anthirdextension was granted by

the order of the Court on October L7, L979. The present motion i

neces.sary because the Court Reporter .has notifed Plaintiffs that

he is unbble to have the transcript of the trial prepared by

December 20, L979. The Affidavit of Court Reporter Bill l'{ay in

support of this l4otion is attached hereto.

onWherefore, on the basis of the present motion, and
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the basis of the affidavit of said Court Reporter, BiIl May"

Plaintiffs-Appellants respectfully submit there is good cause

for the extension of time within.which to prepare the transcript

and submit the record to the Montana Supreme Court.
-t {t

DATED this I Y *d.y of December , L979

GOETZ & I,IADDEN
P.O. Box L322
Bozeman, Montana 59715

CERTIFTCATE OF

This is to certify that on the 14th day of December | 197

a copy of the foregoing I'totion for Extension to Transmit Record.

was rnailed, postage prepaid, addressed as follows to the attorney

of record for Defendants and Respondents: .Michael B. And'erson

of Church, Hamis, Johnson and Williams, Box L645, Great Fa11s,

I{ontana 5940I; Stan Bradshaw, Legal Division, Department of

Health, 9th and. Roberts, Helena, I4ontana 59501; and Larry Juelfs

Teton County Attorney, Choteau, ltlontana 59422.

s
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IN THE SUPREITE COURT OF THE STATE OF

************

A.B. GUTHRIE, JR.; ALICE GLEASON;
KENNETH GLEASON; aNd MONTANA
WILDERNESS ASSOCIATION ;

Plaintiffs and, Appellants,

-vs-
MONTANA DEPART}TENT OF HEALTII AND
EIiIVIRONMENTAL SCIENCES; BOARD OF
COUNTY Col4t4ISsIoNERS; TETON CoUIIITY;
J . R. CRABTREE ; JAMES M. CRAI.TFORD;
and ROBERT I{. JENSEN'

Defendants and Respondents. )
)
)

MONTANA

No,14816

DEC 1; 1979

ORDER

Upon Motion of Plaintiffs-Appellants fited pursuant

to RuIe l0 M.R. App. Civ. P., and good cause appearing therefore'

the Motion to Extend the time within which to file the record

in the I'lontana Strpreme Court is granted.

Plaintiffs-Appellants shall have to and including the

lsthday of February, 1980, in which to file the record on

appeal. /
,-l &

DATED this ; /'- \ day of December, 1979-.

Frank [. Haswell

"uS,T3iTffi'l"h'tf'-"
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FEB 2 t 1980

IN THE SUPREME COURT OF THE STATE

**********

OF MONTANA

A.B. GUTHRIE' JR.t ALICE GLEASON;
KENNETH GLEASON; and MONTANA
WILDERNESS ASSOCIATION,

Plaintiffs and Appellants,

-vs-

MONTANA DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES; BOARD OF
COUNTY COMMISSIONERS; TETON COUNTY;
J.R. CRABTREE; JAMES M. CRAWFORD;
and ROBERT W. JENSEN,

No.14816

Defendants and Respondents.

ORDER

Upon petition of Appellants, and good' cause appear5-ng

t,herefor, it is hereby ordered that proceedings in this appeal

be stayed until March 20, 1980.

DATED this 19th day of February' 1980-

rr aswell
frank Flaswell
Chief Justice

f-rantt l.

r,".. .1, i -, i l. -, ;:;-
r 'r s i';'*i f''

i ,i.'.i ;1

. i\ i./' t/
" '"; r-. 3 '*. *jyearrLt,- -t/

i.:,i:r,:irr:l ;rr: :iif nf:;.,:E Cr-L-. -"** i. :dt;r: j& I4-iiilxa,r,i{\
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IN THE SUPREME COURT OF

*****

A.B. GUTHRIE, JR.; ALTCE GLEASON;
KENNETH GLEASON; ANd MONTANA
WILDERNESS ASSOC IATION,

THE STATE

***
OF MONTANA

Plaintiffs and Appellants,

-vs-

MONTANA DEPARTMENT OF HEALTFI AND
ENVIRONMENTAL SCIENCES; BOARD OF
COUNTY COI,IMISSIONERS; TETON COUNTY;
J.R. CRABTREE; JAMES M. CRAWFORD;
and ROBERT W. JENSEN,

No. 14816

Defendants and Respondents.

MOTION FOR STAY

COMES NOW James H. Goetz, attorney for Plaintiffs-

Appellants, and moves the Honorable Court, pursuant to the

Montana Rules of Appetlate Procedure, for a stay of thirty (30)

days in the above-titled proceedings. The basis for this motion

is as follows:

1. The present action involves an attempt by
Plaintiffs to enjoin the Defendants from pro-
ceeding with a subdivision in Teton County-
Specifically, a mandatory injunction was
sought against the County Defendants seeking
a reversal- of their grant of approval to the
permanent plat tendered by the developers; and
a mandatory injunction against the State
Department of Health was sought to reinstate
the sanitary restrictions on the property in
question; and a prohibitory injunction vlas.
sougllt against the developers from proceeding
with the subdivision.

2, After trial, the District Court rendered
judgment against the Plaintiffs in FebruarY,
L979

3. Thereafter, Plaintiffs filed a timely notice
of appeal, and were granted an injunction pend-
ing appeal on the condition that they post
$1,000.00 bond. The bond has been posted.

4. The Plaintiffs fited a timely request for.
preparation of the transcript and the appeal
has since been pending.

5. Plaintiffs-Appellants have had to seek
approximatel'y' four (4 ) extensions of time on this
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appeal because the court reporter has been
unable to finish preparation of the transcript.
The most recent extension of time for filing
the record is to February 20, 1980.

6. Appellantsr attorney has recently been in-
formed that the Defendant-developers have

. petitioned Teton County to vacate their con-
tested subdivision plat and that the county
has granted the petition to vacate.

7. It appearing to Plaintiffs I attorney that
the lawsuit may now be moot, Plaintiffs attorney,
contacted the court reporter and requested that
he stop preparation of the transcript pending
a decision on whether to conLinue with the appeal-

8. Appellants' attorney has not yet fully
decided whether the appeal is moot. He is in
the process of contacting attorneys for Respondents
to solicit their views on this issue.

For this reason, Appellants respectfully request a

thirty (30) day stay of proceedings on this appeal pending their

deciding whether to seek a voluntary dismissal of this appeal

on the grounds of nootness.

DATED this 19th day of February' 1980.

GOETZ & }4ADDEN
P.O. Box 1322
Bozeman, Montana 597L5

Ja]nes H.
Mtorney

6

for Appellants

-2-
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JAMES H. GOETZ

WILLIAM L. MADDEN. JR.

P.O. BOX t322
AREA CODE 406

TELEPHONE 5A7.06IA

GOETZ & MADDEN
ATTORNEYS AT LAvll

522 WEST MI\IN STREET
BOZEMAN, MONTANA 59715

March 10, 1980

Sandra Muckleston, Chief
Legal Division
Department of Health and Environmental

Sciences
1400 11 Avenue
He1ena, Montana 59601

it4AR 12 1980

Re: A.B. Guthrie, Jt. et aI.
v. Montana Department of
Health and Environmental
Sciences et aI. (Teton
County Cause No. 4047.I)

Dear Sandra:

The County Commissioners of Teton County have, in
accordance with the request of the developers, vacated the
subdivision plat for the Arrowleaf West Subdivison. It
therefore appears that this case may be moot. However, I
am not totally clear on the status of the sanitary restrictions
in this circumstance. It is my judgment that the sanitary
restrictj-ons are automatically re-imposed on the property
once the plat is vacated. However, is ih the case that
the Subdivision Bureau of the Department of Health and
Environmental Sciences will start from scratch in the event
a new subdivision proposal comes in or in the event that the
developers attempt an occasional sale route? If the Sub-
dj-vision Bureau starts from scratch, then I believe the case
is moot. If, however, the Subdivision Bureau relies on the
fact it has previously studied the area and relies on the
yrevioris information and ciata accumulated, then I believe
the case is not moot. f believe this becauser ds you know,
a significant part of our case was based on the contention
that the Subdivision Bureau did not adequately perform its
requi-red duties.

If you can wriLe back to me and assure me that the
Subdivision Bureau will start completely from scratch in any
new review of a proposed subdivision or occasional sale for
the area encompassed by the Arrowleaf West Subdivision pro-
posaI, then I will move to dismiss the appeal as moot.

Incidently, it is my position that each party
should bear its own costs in this action. As I recall,
there \^ras no bill of costs filed in the District Court in any
event. Please let me know also if this is agreeable to you
in the event we move voluntarily to dismiss the appeal.

JHG,/pam
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